
COLLOQUY VOL 181

PROFFERED IN FACT WE DONT KNOW WHAT CLOTHES

WE WERE SUPPOSED TO HAVE NOT SELECTED FROM THIS

CORNUCOPIA OF ITEMS THAT MR NANCE BROUGHT INTO

THE OFFICE

ALSO YOUR HONOR MAY RECALL FROM OUR

FILINGS MR NANCE LATER REPRESENTED SOMEBODY WHO

WAS FRIEND OF JACKIE DON WOLVERTON PERRYS

ROOMMATE THAT PRECIPITATES THE STABBING INCIDENT

10 AND PERRY MOVING BACK IN WITH MRS GARCIA

11 THOSE TWO GUYS WOLVERTON AND

12 FORGET THE OTHER FELLOWS NAME BUT ITS IN OUR

13 RESPONSE WERE ARRESTED FOR POSSESSION OF

14 MARIJUANA IT WAS AFTERWARDS THAT MR NANCE CAME

15 BACK YOU KNOW TO THE OLD AND TRIED TO MAKE SOME

16 SORT OF LINKUP TO THE CLOTHES THAT WOLVERTON WAS

17 TRANSPORTING FROM HIS OFFPOST RESIDENCE TO MRS

18 GARCIAS HOUSE

19 YOUR HONOR THAT COMPLETES THE

20 GOVERNMENTS

21 THE COURT INTERPOSING WELL LET ME

22 ASK YOU ONE MORE THING

23 MR MURTAGH YES SIR

24 THE QOURT THIS RELATES TO THE 804 RULE

25 804B RULE QUESTION
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BOTH SIDES HAVE REFERRED REPEATEDLY TO THE

LIR CASE BUT IVE HEARD NO MENTION OF UNI
AN AUGUST 1984 CASE OF

THE FOURTH CIRCUIT ALSO WRITTEN JUDGE MURNAGHAN

ARE YOU FAMILIAR WITH THAT CASE

MR MURTAGH YES YOUR HONOR AM AS

LUCK WOULD HAVE IT COWORKER OF MINE AT THE

DEPARTMENT OF JUSTICE HANDLED THE PROSECUTION AND

10 BELIEVE THE AS RECALL IT WAS AN IMMIGRATION

11 SERVICE CASE AND THE ISSUE DID NOT ARISE IN THE

12 CONTEXT OF THE ADMISSIBILITY OF AN OUTOFCOURT

13 INCULPATORY STATEMENT BY THIRD PARTY OFFERED TO

14 EXCULPATE THE DEFENDANT

15 BELIEVE THAT IF YOU LOOK AT THAT

16 DECISION IF WERE TALKING THE SAME ONE

17 BELIEVE HES THE PORTUGUESE NATIONAL WHO

18 THE COURT INTERPOSING YEAH THE

19 IMMIGRATION CASE

20 MR MURTAGH YES TRIED IN THE EASTERN

21 DISTRICT OF VIRGINIA IN ALEXANDRIA AND AS

22 RECALL IT WAS QUESTION THAT AROSE AT TRIAL IN

23 THE CONTEXT OF THE ADMISSIBILITY OF AN ADMISSION

24 OF THE DEFENDANT AND WOULD SAY THAT IN OTHER

25 WORDS WE HAVE THAT PORTION OF THE 804B
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THINK ITS B3 RULE IN WHICH THEY ARE TALKING

ABOUT THE DEFENDANTS WHAT CONSTITUTES AN

ADMISSION AGAINST INTEREST

THE COURT AS RECALL THE CASE WAS

ALERTED TO THE FACT THAT THE COURT MIGHT POSSIBLY

BE BACKING AWAY FROM THIS PRINCIPLE THAT YOU PAY

NO ATTENTION TO THE CREDIBILITY OF THE

DECLARANT BUT ONLY TO THE TRUSTWORTHINESS OF THE

10 STATEMENT ITSELF

11 MR MURTAGH INTERPOSING YES

12 THE COURT AND IN THAT CASE IT SEEMED

13 TO ME THAT THE DECLARANT BECAUSE OF HER

14
RELATIONSHIP TO CERTAIN PARTIES AND THE IMPRESSION

15 THAT SHE WANTED TO LEAVE WITH HER INTERROGATORS

16 STRONGLY MADE HER TESTIMONY SUSPECT AND IT SEEME

17 THAT THE COURT IN THAT CASE TOOK INTO ACCOUNT

18 CONSIDERED AT LEAST TO SOME EXTENT THE CREDIBILITY

19 OF THE DECLARANT

20 AND WANT TO HEAR FROM YOUR OPPONENTS ABOUT

21 THIS TOO BECAUSE FRANKLY HAVE TROUBLE WITH HAVING

22 TO DIVORCE MYSELF COMPLETELY FROM THE CREDIBILITY OF

23 DECLARANT AND JUST VIEW THE THING FROM THE

24 STANDPOINT OF THE STATEMENT ALONE

25 YOU CAN CONCEIVE OF COURSE YOU CAN MAKE
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ALL KINDS OF HYPOTHETICALS BUT PERSON WHO

ADMITTEDLY WAS DEAD DRUNK OR STRUNG OUT ON LSD OR

SOME HALLUCINOGEN AT THE TIME THE STATEMENT WAS

MADE AND YET THE CORROBORATING CIRCUMSTANCES

MIGHT BE VERY STRONG OUTSIDE OF THAT

MR MIJRTAGH WELL YOUR HONOR ALL OF

THESE RULINGS OCCUR IN THE CONTENT CONTEXT OF

THE ADMISSIBILITY OF THE STATEMENT NOW IVE

10 ARGUED THIS BEFORE JUDGE MURNAGHAN SO SORT OF

11 HAVE FEELING FOR HIS THOUGHTS ON THE SUBJECT

12 AND BASICALLY IT WOULD BE THAT YES THE WITNESS

13 IS TOTALLY UNRELIABLE BUT THATS MATTER FOR THE

14 JURY YOU KNOW YOU CAN IMPEACH HER HIM OR HER

15 OR WHATEVER

16 AND WHAT IM SAYING IS THAT IN THE CONTEXT

17 OF THE MOTION FOR NEW TRIAL THAT YOU CAN

18 CONSIDER THE CHARACTER OF THE DECLARANT BUT YOU

19 SHOULD CONSIDER IT NOT FROM WHETHER TO ADMIT THE

20 STATEMENTS PER SE ALTHOUGH AS PRACTICAL

21 MATTER WHEN WE HAD THE ORAL ARGUMENT OF THIS

22 BEFORE THE FOURTH CIRCUIT THEY RAISED THIS ISSUE

23 BELIEVE IT WAS JUDGE SPROUSE AND ITS IN THE

24 TRANSCRIPT THAT THINK WE FILED WITH THE COURT

25 YOU CANT ITS KIND OF HARD TO
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SEPARATE THE CHARACTER OF THE DECLARANT AND THE

CHARACTER OF THE STATEMENT MEAN YOU KNOW YOU

CANT YOURE DEALING IN THE REAL WORLD

THE COURT INTERPOSING CERTAINLY YOU

COULD REVERT TAKE IT TO CONSIDERATION OF THE

CREDIBILITY OF THE DECLARANT WHEN YOU CAME TO

DECIDE THE QUESTION OF WHETHER IT WOULD LIKELY

RESULT IN NEW TRIAL

10 MR MURTAGH IN

11
THE COURT INTERPOSING IT WOULD BE

12 RELEVANT THERE IN ANY EVENT WOULDNT IT

13 MR MURTAGH YES THATS WHAT IM SAYING

14 IN OTHER WORDS THATS WHERE IT SHOULD BE

15 CONSIDERED

16 THE COURT ALL RIGHT

17 MR MURTAGH NOW FOR THE WE TAKE THE

18
POSITION THAT THE STATEMENTS ARE YOU KNOW

19 HELENA STOECKLEY IS AN INHERENTLY UNRELIABLE

20 WITNESS BUT BESIDES THAT OBJECTIVE CIRCUMSTANCES

21 CONTRADICT IT IS THE STATEMENT THAT WERE

22 SAYING YOU KNOW IF IT CAME DOWN TO AN

23 ADMISSIBILITY ISSUE NOT JUST BECAUSE HELENA

24 STOECKLEY IS YOU KNOW WHAT SHE WAS BUT BECAUSE

25
YOU KNOW THE CORROBORATIVE CIRCUMSTANCES ARE

WI
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ABSENT AND IN FACT ARE CONTRADICTORY THE BEST

EXAMPLE OF THIS IS THE STATEMENT SAW ALLEN

MAZEROLLE STRIKE COLETTE MACDONALD IS NOT

CLEARLY TRUSTWORTHY BECAUSE THE INDISPUTABLE FACT

WAS THAT ALLEN MAZEROLLE WAS IN JAIL ON THE NIGHT

OF THE MURDERS AND THAT WHILE THE FACT SITUATION

IS LITTLE DIFFERENT FROM WHAT THE FRAMERS OF THE

RULE WERE CONSIDERING THEY WERE CONCERNED NOT

10 JUST WITH THE BRAGGADOCIOS CRIMINAL WHERE YOU HAVE

11 TWO FELLOWS ONE SAYS ILL CONFESS TO YOUR

12 CRIMES AND YOULL CALL ME AS WITNESS AND IM

13 SERVING THIRTYNINE 39 LIFE TERMS ANYWAY BUT

14 THAT HAS OCCURRED

15 AND YOU FIND OUT WHEN YOU LOOK AT THE

16 GUY RECORD THAT AT THE TIME HE CLAIMS TO HAVE

17 COMMITTED THIS CRIME HE WAS ACTUALLY IN JAIL

18 WE DONT HAVE THAT EXACTLY BUT THINK

19 WERE AS CLOSE TO IT AS YOU COULD POSSIBLY COME

20 WITHIN THIS CASE YOU KNOW YOU HAVE MAZEROLLE IN

21 JAIL

22 AND THEN YOU WOULD ALSO LOOK TO THE

23 CIRCUMSTANCES THE BASIS OF HER KNOWLEDGE FOR

24 WHAT THEY CONTEND ARE INSIDER DETAILS SO YOU

25 KNOW IF WE DID HAVE NEW TRIAL WOULD PROBABLY
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ARGUE WELL YOU KNOW DONT REALLY KNOW

WHETHER WOULD GO ON TJIE ADMISSIBILITY OR

INADMISSIBILITY OR NOT OR GIVEN THE FACT THAT SHE

WOULD BE SO SUBJECT TO IMPEACHMENT LET IT ALL OUT

BEFORE THE JURY AND IT WOULD NOT PROBABLY RESULT

IN EN ACQUITTAL

FRANKLY WOULD JUST AS SOON AVOID AS

MANY APPELLATE ISSUES AS IS POSSIBLE BUT THINK

10 THAT IS THE TEST AND NOT YOU KNOW IM NOT

11 CONTENDING THAT HELENA STOECKLEY WAS CREDIBLE

12 CERTAINLY FAR FROM IT BUT THINK THERE IS VERY

13 DIFFICULT ANALYTICAL FRAME OF REFERENCE THAT YOU

14 HAVE TO GO THROUGH

15 AND MIGHT JUST ADD YOUR HONOR THAT

16 WITH THE CASE YOU HAD SOMEBODY WHO WAS

17 HE WAS CODEFENDANT IN THE TRIAL AS RECALL

18 AND ON THE ONE HAND THE GOVERNMENT IS SAYING AS

19
AGAINST THESE OTHER DEFENDANTS WE WANT TO

20 INTRODUCE MR XS ADMISSIONS AS COCONSPIRATORS

21 EXCEPTION TO THE HEARSAY STATEMENT THEYRE

22 CLEARLY TRUSTWORTHY

23 AND THEN ON THE OTHER SIDE OF THE FENCE

24 THE GOVERNMENT WAS TRYING TO EXCLUDE STATEMENT

25 BY THIS SAME COCONSPIRATOR DURING THE CONSPIRACY
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WHICH HE SAYS TO HIS SECRETARY AND DONT

KNOW ANYTHING ABOUT THE FRAUD AND JUDGE

MURNAGHAN AND THINK HES RIGHT WAS SAYING

THEY CANT HAVE IT BOTH WAYS

BUT THAT ISNT THE SITUATION THAT WE HAVE

HERE

THANK YOU YOUR HONOR

THE COURT ALL RIGHT SIR NOW MR

10 ONEILL DO YOU WANT TO RESPOND TO THAT

11 MR ONEILL YES YOUR HONOR VERY

12 BRIEFLY THANK YOU

13 THE CASE THINK JTIQ AS READ IT

YOUR HONOR STANDS FOURSQUARE FOR THE VERY SAME

15 PRINCIPLES EXPRESSED BY JUDGE MURNAGHAN AND THE

16 MAJORITY FROM THE FOURTH CIRCUIT IN TRA AND

17 THATS THIS THAT COMMONSENSE PROPOSITION

18 IS THERE MOTIVE TO FABRICATE REALLY

19 WHEN THEY GET INTO THE CREDIBILITY OF THE

20 DECLARANT IN THEYRE LOOKING TO SEE

21 WHETHER THERE IS MOTIVE TO FABRICATE AND IN THAT

22 CASE THERE IS QUESTION ABOUT AN AFFIDAVIT WHICH

23 HAD BEEN EXECUTED BY WOMAN AND WHETHER OR NOT IT

24 WAS PRESENTLY BELIEVABLE

25 ITS IMPACT IF BELIEVED AS RECAL THE
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FACTS WOULD HAVE BEEN TO BENEFIT SOMEBODY NOW

THE PERSON WHO STOOD TO BENEFIT AS RECALL IT

WAS MAN BY WHOM SHE WAS PRESENTLY PRGNANT SO

THAT THE COURT WAS SAYING THIS WOMAN HAD MOTIVE

TO FABRICATE AND THE COURT ALSO SAID SIGNIFICANTLY

TO THIS INQUIRY THERE WERE NO CORROBORATING

CIRCUMSTANCES FOR THE STATEMENT ITSELF

SO THINK THAT IS NOT DIFFERENT FROM

10 THINK IT IS ARID THINK IT

11 SPEAKS TO THE SAME POLICIES WHICH UNDERPIN

13 IM NOT GOING TO TAKE VERY LONG AT ALL

14 YOUR HONOR BECAUSE THINK THE COURT CAPSULIZED

15 WHAT THIS CASE IS ALL ABOUT INSOFAR AS THE NEW

16 EVIDENCE IS CONCERNED FAR BETTER THAN WAS ABLE

17 TO AFTER WRITING ALL THESE PAPERS AND ITS THIS

18 DR MACDONALD TESTIFIED AS THE ONLY

19 EYEWITNESS TO THE CRIME AND HE TESTIFIED THAT HE

20 WAS SET UPON BY AT LEAST FOUR BUT IF YOU

21 LISTENED TO WHAT HE SAID MORE THAN FOUR

22 ASSAILANTS HE SAID WAS CONFRONTED BY THESE

23 FOUR ASSALLANTS WHOM HE DESCRIBED AND AT

24 THE SAME TIME HE HEARD HIS WIFE CRYING FOR

25 ASSISTANCE FROM ANOTHER ROOM APPARENTLY HERSELF
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BEING ASSAULTED

AND HE IDENTIFIES FOUR PEOPLE FOUR

PEOPLE IT TURNS OUT WHO MIRACULOUSLY WERE SEEN

TOGETHER EARLIER THAT EVENING WERE SEEN

APPARENTLY GOING IN THE DIRECTION OF HIS HOUSE

AND WERE SEEN LATER THE NEXT MORNING TOGETHER

AND IT WASNT AS THOUGH IT WAS FOUR PEOPLE OF

THE MOST GENERAL KIND OF DESCRIPTION AT ALL

10 THEYRE VERY PARTICULARIZED DESCRIPTIONS

11 WOMAN WITH AN UNUSUAL MODE OF ATTIRE ON

12 MAN OF SPECIFIC DESCRIPTION THE BLACK FELLOW

13 WITH THE E6 JACKET THE SPECIFIC BUILD THE SAME

14 COUPLE SEEN WITH THE SAME WOMAN AND WITH THESE

15 OTHER TWO PEOPLE

16 AND DR MACDONALDS CASE WENT TO THAT JURY

17 UNCORROBORATED AND ITS TRUE AS MR MURTAGH

18 POINTS OUT THERE WOULDNT BE ANY CHANGE IN THAT

19 PHYSICAL EVIDENCE AND IT IS PROBABLY TRUE THAT

20 THAT FOOTPRINT WAS DR MACDONALDS TO WHICH

21 SAY SO WHAT

22 THERE IS CRIME SCENE THE PLACE WAS

23 MESS PEOPLE WERE WALKING ALL OVER THE PLACE AND

24 THAT THINK FOCUSES SPECIFICALLY ON WHY THIS

25 EVIDENCE IS SO IMPORTANT AND WHY IT WOULD HAVE

JI

Case 3:75-cr-00026-F     Document 136-14     Filed 04/17/2006     Page 10 of 51




COLLOQUY VOL 191

MADE SIGNIFICANT DIFFERENCE

AND THAT IS IT GIVES YOU SOME UNDERSTANDING

OF THE BIZARRE CHARACTER OF THAT CRIME SO THAT WHEN

MAN MAN WITH NO MOTIVE TO DO ANYTHING LIKE

THAT WITH NO HISTORY OF HAVING DONE ANYTHING LIKE

THAT MAN WHO TO ALL INTENTS AND PURPOSES MAN

JUST LIKE YOU AND ME COULD COMMIT SUCH CRIME

NATURAL DOUBT CERTAINLY ARISES

10 AND HE TELLS HIS STORY ABOUT THESE FOUR

11 PEOPLE HES THE ONLY ONE TELLING THAT STORY

12 WE NOW HAVE THREE OF THOSE PEOPLE SAYING YES

13 HE WAS RIGHT AND WAS ONE OF THEM AND HERES WHAT

14 HAPPENED

15 THATS WHAT THIS CASE IS ALL ABOUT AND

16 THATS WHAT THIS NEW EVIDENCE IS ALL ABOUT AND ON

17 THOSE CIRCUMSTANCES YOUR HONOR IT IS OUR VERY

18
STRONG URGING THAT THAT ESTABLISHES THAT THERE

19 WOULD HAVE BEEN NEW TRIAL UNDER NO MATTER

20 WHAT STANDARD WAS APPLIED OR SHOULD HAVE BEEN

21 NEW TRIAL OR SHOULD BE NEW TRIAL BECAUSE THERE

22 WOULD HAVE BEEN DIFFERENT RESULT HAD THAT

23 EVIDENCE BEEN AVAILABLE

24 THANK YOU YOUR HONOR

25 THE COURT ALL RIGHT SIR NEXT MOTION

JL
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MR ONEILL WE HAVE OUR LAST MOTION

YOUR HONOR WHICH THINK WILL BE CONSIDERABLY

BRIEFER THAN THE OTHER TWO

THE COURT IS THAT THE DR BRUSSELS

MOTION

MR ONEILL INTERPOSING THE DR

BRUSSELS MOTION IF WE CAN CALL IT THAT YOUR

HONOR ITS TWENTYTWO FIFTYFIVE 2255 AND

10 THATS THE JURISDICTION FOUNDATION FOR IT THE

11 FACTS ARE THESE

12 DURING THE COURSE OF THE TRIAL IT BECAME

13 IMPORTANT TO THE DEFENSE TO ATTEMPT TO PUT ON

14 PSYCHIATRIC TESTIMONY AND AT ONE POINT IT WAS FOR

15 PURPOSES OF CHARACTER EVIDENCE BELIEVE AND

16 BELIEVE THATS ULTIMATELY HOW IT CAME TO THE TO

17 BE CRYSTALIZED BEFORE THE COURT

18 AND THE COURT QUITE PROPERLY HELD IN MY

19 JUDGMENT THAT BEFORE THE DEFENSE SHOULD BE ABLE TO

20 DO THAT THAT THE PROSECUTION OUGHT TO HAVE AN

21 EXPERT OF THEIR OWN CHOOSING TO TAKE LOOK AT

22 DR MACDONALD SO THAT THEY WOULD BE IN POSITION

23 TO EITHER AS WE DO IN TRIAL REBUT THE

24 DEFENSE EVIDENCE OR PUT ON INDEPENDENT EVIDENCE

25 RELATIVE TO THAT SUBJECT
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THE COURT FAMILIAR WITH ALL YOUR

SUBMISSIONS ON THAT FOR BOTH SIDES AND THE POINT

IS WHETHER OR NOT THERE IS VIOLATION OF THE

SIXTH AMENDMENT PRIVILEGES

MR ONEILL VERY WELL THANK YOU YOUR

HONOR THAT IS LOT OF ASSISTANCE

THE COURT JUST GO RIGHT TO THAT

MR ONEILL THE

10 THE COURT INTERPOSING TELL ME WHAT

11
QUESTIONS AND ANSWERS WHAT QUESTIONS WERE ASKED

12
BY THE PROSECUTION OF MACDONALD ON CROSS

13 EXAMINATION THAT WOULD NOT HAVE BEEN ASKED HAD

14 BRUSSELS NOT BEEN IN THE PICTURE SOMEWHERE

15 MR ONEILL YOUR HONOR AS SPEAK HERE

16 CANT RECITE THEM OBVIOUSLY AND DONT MEAN TO

17
SAY THAT FATUOUSLY BUT THEY ARE LISTED WITH SOME

18
PRECISION IN THE MOVING PAPERS

19 THINK THATS ONLY ONE ASPECT OF THE

20 PROBLEM YOUR HONOR WHAT QUESTIONS WERE ASKED

21 THINK MORE SIGNIFICANT ASPECT OF THIS PROBLEM

22 IS THIS THAT UNDER ANY STANDARD DR BRUSSELS

23 WAS AN AGENT OF THE GOVERNMENT HE WAS HIRED BY

24 THE GOVERNMENT HE WAS RETAINED BY THE GOVERNMENT

25 HE WAS FLOWN DOWN HERE AT GOVERNMENT EXPENSE HE
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WAS HIS SERVICES WERE SOUGHT BY THE GOVERNMENT

TO AID THE GOVERNMENT IN ITS PURPOSE WHICH WAS

THE PROSECUTION OF DR MACDONALD

HE THEN PUTS ON GOVERNMENT HAT WITH

THAT GOVERNMENT HAT ON DR BRUSSELS LEARNS

INFORMATION CONFIDENTIAL TO THE DEFENSE DURING THE

COURSE OF TRIAL OUTSIDE THE PRESENCE OF DR

MACDONALDS COUNSEL CONFIDENTIAL INFORMATION

10 DR MACDONALDS ABILITY TO RESPOND DR
11 MACDONALDS UNDERSTANDING OF THE CRIME SCENE HIS

12 UNDERSTANDING OF THE SIGNIFICANCE OF PARTICULAR

13 ASPECTS OF EVIDENCE BECOMES THE PROPERTY IN OUR

14 JUDGMENT YOUR HONOR AND ITS OUR ARGUMENT THAT

15 INFORMATION BECOMES THE PROPERTY OF THE GOVERNMENT

16 AT THAT POINT

17 NOW ASSUMING THE VALIDITY OF THAT

18 PROPOSITION HOW DID THE GOVERNMENT GET IT THE

19 GOVERNMENT GOT IT BY MISREPRESENTING WHAT THEY

20 WERE ALL ABOUT AND BY SO MISREPRESENTING KEPT THE

21 COURT FROM INTERCEDING OR AT LEAST LIMITING THE

22 CIRCUMSTANCES OF THAT INQUIRY AS THE COURT WELL

23 MIGHT HAVE

24 IT KEPT COUNSEL FROM BEING ABLE TO SAY
25 WAIT MINUTE TIME OUT YOU CANTASK OUR MAN

Case 3:75-cr-00026-F     Document 136-14     Filed 04/17/2006     Page 14 of 51




COLLOQUY VOL 195

THAT SORT OF QUESTION OR EVEN FROM AGREEING

YES YOU CAN ASK THAT SORT OF QUESTION BUT BY

NOT HONESTLY DISCLOSING TO THE COURT OR TO COUNSEL

DR BRUSSELS PREEXISTING ROLE AND PREEXISTING

OPINION THEY IN EFFECT THE GOVERNMENT IN

EFFECT CIRCUMVENTED DR MACDONALDS SIXTH

AMENDMENT RIGHTS TO BE PROTECTED IN THAT BUSINESS

NOW THE QUESTION IS WHAT IF THERE WAS NO

10 THE EASY QUESTION YOUR HONOR IS IF THERE WAS

11 PREJUDICE IF BY AN ASSESSMENT OF THE QUESTIONS

12 ASKED AND THE IN THE EXAMINATION AS RECALLED BY

13 DR MACDONALD ARID THE QUESTIONS ASKED DURING

14 CROSSEXAMINATION AS TO WHICH DR MACDONALD COULD NOT

15 ANSWER THE COURT CONCLUDES THAT YES HE DR

16 MACDONALD SUFFERRED PREJUDICE THEN OUR JUDGMENT

17 IS AN EASY DECISION BECAUSE THERES ACTUAL REAL

18
PREJUDICE WHICH OCCURRED TO DR MACDONALD BY

19 REASON OF THIS CIRCUMVENTION OF HIS SIXTH

20 AMENDMENT RIGHTS THATS THE EASY ONE

21 THE TOUGHER QUESTION BEFORE THIS COURT IS

22 THE OTHER QUESTION WHAT IF THERE WAS NO REAL

23 PREJUDICE WHAT IF THEY COULD HAVE ASKED THESE

24
QUESTIONS ANYWAY AND WHAT IF THEY COULD HAVE

25 BEEN LUCKY ENOUGH TO BE RIGHT EACH TIME EACH
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TIME TO SAY TO HAVE QUESTION ASKED TO WHICH DR

MACDONALDS RESPONSE IS BEATS ME DONT KNOW

CANT EXPLAIN IT
IT IS OUR POSITION YOUR HONOR THAT UNDER

THE CASE WHICH WE CITE AND UNDER THE BRIGGS

CASE WHICH WE CITE AND INDEED SUB SILENTIO

UNDER THE SUPREME COURT CASE WHICH THE GOVERNMENT

CITES THAT THE MERE POSSESSION BY THE GOVERNMENT

10 OF INFORMATION WHICH IS CONFIDENTIAL TO THE

11 DEFENSE IS IN AND OF ITSELF SUFFICIENT PREJUDICE

12 THAT THE CASE REQUIRES REVERSAL OR IN THIS

13 INSTANCE DISMISSAL OF THE INDICTMENT

14 VACATION OF THE CONVICTION BECAUSE IT IS SUCH

15 BECAUSE THE ENORMITY OF THE RIGHT WHICH HAS BEEN

16 INVADED IS SO GRAND AND SO IMPORTANT TO OUR SYSTEM

17 THAT THE ONLY FAIR RESOLUTION OF CASE IN WHICH IT

18 HAS BEEN VIOLATED AND WHERE THE GOVERNMENT IS

19 ABLE TO CREEP INTO THE DEFENSE CAMP AND POSSESS

20 INFORMATION WHICH MAY BE POTENTIALLY PREJUDICIAL

21 EVEN IF NOT REALLY CAUSING PREJUDICE THEN THE

22 RESULT IS THE ONE MANDATED BY THE SECOND THE

23 THIRD CIRCUIT IN AND THE DC CIRCUIT IN

24 RIGG
25 THE COURT ARE YOU TELLING ME THAT IF THE
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GOVERNMENT IF THIS DOCTOR OBTAINED SOME

INFORMATION WHICH WAS CONFIDENTIAL IN THE SENSE

THAT HAD MACDONALDS LAWYER BEEN THERE YOUD HAVE

SAID WAIT MINUTE DONT ANSWER THAT AND

NOTHING ELSE WAS SAID BUT DID NOT USE THAT

INFORMATION THAT STILL THIS INDICTMENTS GOT TO

BE DISMISSED

MR ONEILL IF CORRECTION YES YOUR

10 HONOR UNDER ONE CONDITION IF IT IS DONE BY THE

11 GOVERNMENT INTENTIORIALLYAND THE GOVERNMENT KNOWS

12 THAT THATS WHAT THEYRE DOING

13 THE COURT ALL RIGHT LETS ASSUME FOR

14 THE MOMENT THERES SOMETHING IN THERE THAT WHAT

15 WHICH OF THE GOVERNMENTS ATTORNEYS CROSSEXAMINED

16 THE DEFENDANT

17 MR ONEILL JIM BLACKBURN YOUR HONOR

18 THE COURT WAS IT BLACKBURN SEEM TO

19 HAVE READ SOMETHING THAT INDICATED THAT BLACKBURN

20 PREPARED AND THINK GOOD LAWYERS DO THIS WITH

21 IMPORTANT WITNESSES AND SO FORTH AN OUTLINE OF

HIS QUESTIONS WELL IN ADVANCE OF THIS EXAMINATION

WELL IN ADVANCE OF THE TRIAL

24 MR ONEILL THATS CORRECT

25 THE COURT AND OF COURSE IVE NEVER
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SEEN ANY SUCH OUTLINE AND DONT REMEMBER WHAT HE

ASKED HIM NOW JUST REMEMBER HIM BEING AT THE

TRIAL BUT SUPPOSE AN EXAMINATION OF THAT BOOK

WOULD SHOW THAT HE FOLLOWED IT TO THE LETTER AND

ASKED NO QUESTIONS AT ALL BUT THE ONES THAT HE HAD

WRITTEN OUT TO START WITH IN ADVANCE OF THE TRIAL

THEN WHAT HARM WOULD HAVE COME TO THE DEFENDANT IF

IN FACT HE DID SPILL SOMETHING THAT HE REALLY WOULD

10 HAVE PREFERRED AND HIS LAWYER WOULD HAVE PREFERRED

11 THAT HE NOT SAY

12 MR ONEILL THE HARM THAT WOULD HAVE

13 COME TO THE DEFENDANT YOUR HONOR IS

14 THE COURT INTERPOSING PREJUDICE

15 LETS JUST USE THE WORD PREJUDICE

16 MR ONEILL PREJUDICE YOUR HONOR UNDER

17 AND RJGG NEED TO BE SHOWN THE POTENTIAL

18 FOR PREJUDICE IN SITUATION IS WHAT THOSE CASES

19 ADDRESS SO THAT THINK IN RESPONSE TO YOUR

20 YOUR HONORS QUESTION IF IT CAN BE SHOWN THAT BY

21 THIS DEVICE THE GOVERNMENT INTENTIONALLY KEPT MR
22 SMITH OUTSIDE OF MACDONALDS DR MACDONALDS

23 PRESENCE THAT ALONE WOULD BE SUFFICIENT EVEN

24 THOUGH BECAUSE OF PREEXISTING INVESTIGATION

25 THE GOVERNMENT HAD FOUND OUT EVERYTHING IT NEEDED
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ANYWAY

THE COURT WELL HAVE SOME PROBLEM WITH

THAT NOW IF THE HAS POTENTIAL PREJUDICE

THESE ARE THE SITUATIONS ENVISIONED BY MY

HYPOTHETICAL AND THAT IS THAT WAS NO PREJUDICE

THERE WAS NO USE OF IT AND WE KNOW THAT AS

FACT THEN IT SEEMS LIKE TO ME THAT POTENTIALITY

GOES OUT AND YOURE CONCERNED ONLY WITH WHAT THE

10 SITUATION REALLY WAS

11 AND IF WE KNOW THAT IT REALLY WAS NOT

12 USED AND KNOW THAT FOR FACT THE FACT THAT AT

13 ONE TIME IT POSED POTENTIALITY WOULD NOT SEEM TO

14 ME TO JUSTIFY DISMISSING THIS INDICTMENT

15 MR ONEILL ILL TELL YOU WHY IT

16 TROUBLES ME JUDGE IT PUTS THE GOVERNMENT

17
UNFAIRLY IN POSITION THAT IT OTHERWISE WOULD NOT

18 HAVE BEEN IN AND THAT POSITION IS THIS TO CHOOSE

19 TO ASK QUESTION OR NOT TO CHOOSE TO GO

20 AFTER SUBJECT OR NOT WHICH OTHERWISE WOULD NOT

21 HAVE BEEN WOULD NOT HAVE BEEN IN THAT POSITION

22 IT COULDVE BEEN EDUCATED AS TO AN AREA

23 THAT WOULD HAVE BEEN TROUBLESOME FOR THEM

24 THE COURT DID CORRECTLY UNDERSTAND YOU

25 TO SAY THAT YOU COULD NOT POINT TO ONE PARTICULAR
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FACT THAT WAS POTENTIALLY HURTFUL TO THE DEFENDANT

THAT HE DISCLOSED THAT THIS KIND OF INTERROGATION

WOULD NOT HAVE MADE AVAILABLE TO THE GOVERNMENT

MR ONEILL WELL IF SAID THAT MIS

SPOKE MYSELF JUDGE NO WE HAVE LISTED NUMBER

OF QUESTIONS AND NUMBER OF ANSWERS WHICH DR

MACDONALD GAVE AS BEST HE COULD RECALL AFTER THE

FACT

10 THE COURT THOUGHT YOU DID THAT

11 MR ONEILL AND OUR POSITION IS THIS

12 THAT BY THE DEVICE WHICH WAS EMPLOYED HERE THE

13 PROSECUTION WAS IN POSITION TO ASK QUESTIONS OF

14 DR MACDONALD FROM LIST LETS ASSUME THEY HAD

15 LIST OF HUNDRED 100 ON THIS BOOK LETS

16 ASSUME THEY WERENT SO CERTAIN AS TO FIFTEEN 15
OF THEM IT ENABLED THEM IF THEY WANTED TO TO

18 AVOID FIFTEEN 15 SUBJECT MATTERS SUBJECT

19 MATTER AREAS

20 BUT AS IMPORTANTLY THINK JUDGE THE

21

22 THE COURT INTERPOSING WELL WE KNOW

23 WHAT HE DID ASK

24 MR ONEILL WE DO

25 THE COURT NOW YOU SAY THAT THERE WERE
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ONE TWO THREE MAYBE HALF DOZEN

THINGS THAT DR MACDONALD TOLD BRUSSELS THAT HAD

YOU BEEN THERE YOU WOULD HAVE SUSTAINED AN OBJECTION

TO YOUR OWN OBJECTION AND WOULD NOT HAVELET HIM

ANSWER

NOW WHAT IM TRYING TO DO IS TO FIT WHAT

HE DID TELL WHEN YOU WERE NOT THERE AND IN

POSITION TO OBJECT TO WHAT THEY ASKED HIM OR DID

10 NOT ASK EITHER ONE IF HE SPILLED SOMETHING

11 AND OR AID SOMETHING WHICH PRESUMABLY WOULD

12 HAVE BEEN IN HIS FAVOR AND THEY DID NOT ASK IT

13 THE FACT THAT THEY DID NOT ASK IT IS IN THE RECORD

14 JUST AS WELL AS WHAT THEY DID ASK IS IN THE

15 RECORD

16 MR ONEILL LET ME BACK AWAY FROM THAT

17 SECOND BUT THINK RESPOND TO IT

18 THE COURT ALL RIGHT

19 MR ONEILL THE GRAVEMENTE OF OUR

20 CONCERN IN THIS AREA IS THAT DR MACDONALD WAS

21 ASKED PROCESSION OF QUESTION UPON CROSS

22 EXAMINATION ABOUT THE PHYSICAL EVIDENCE AND THEY

23 WERE QUESTIONS AS TO WHICH HIS ANSWERS WERE

24 DONT KNOW CANT EXPLAIN IT

25 AND WAS NOT HERE AT THE TRIAL HAVE
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READ THE TRANSCRIPT AND IT WAS MASTERFUL JOB OF

CROSSEXAMINATION IT WAS JUST MASTERPIECE

THE COURT IT LOOKED LIKE IT WAS OUT OF

BOOK DIDNT IT

HR ONEILL IT REALLY DID IT REALLY

WAS PERFECT DONT KNOW CANT TELL THE

CLOSING ARGUMENT WAS PART OF THE CLOSING

ARGUMENT WAS THIS IS SERIOUS AND IMPORTANT CASE

10 RHIS FELLOW DR MACDONALD IS VERY BRIGHT MAN

11 DONT YOU THINK IF HE COULD EXPLAIN SOME OF THAT

12 PHYSICAL EVIDENCE HE WOULD HAVE

13 SO WHAT HAPPENS IS THE PROSECUTION GETS

14 TO ASK BUNCH OF QUESTIONS WHICH DR

15 MACDONALD IN THEIR KNOWLEDGE CANNOT ANSWER AND

16 HE SAYS CANT ANSWER ONE AFTER ANOTHER

17 GREAT IMPACT AND THEN THEY GET TO ARGUE ON

18 CLOSING THAT THIS MAN WOULD HAVE ANSWERED THOSE

19 QUESTIONS IF HE WERE INNOCENT

20 SO THINK IN STRANGE WAY IT TURNS THE

21 TABLES ON MAN ON TRIAL IN FASHION THAT JUST IS

22 NOT ENVISIONED BY THE SIXTH AMENDMENT AND INDEED

23 IS CONTRARY TO THE VERY PURPOSE OF THE SIXTH

24 AMENDMENT

25 THE COURT SUPPOSE BRUSSELS HAD NEVER
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COME INTO THE CASE AT ALL AND THEY HAD ASKED

THOSE QUESTIONS THEN YOU WOULDN

MR ONEILL INTERPOSING FREL1 NEVER

KNOW THAT WELL NEVER KNO THAT

THE COURT THEN YOU WOULDNT HAVE

MOTION WOULD YOU

MR ONEILL PROBABLY NOT WE WOULDNT

NO
10 THE COURT INTERPOSING WELL MY PROBLEM

11 IS WHY WOULDNT THEY HAVE ASKED THESE QUESTIONS

12 REGARDLESS OF WHAT HE TOLD BRUSSELS

71
13 MR ONEILL THATS THE OTHER THING

14 DONT KNOW YOUR HONOR AND NEVER WILL AND THATS THE

15 DANGER OF THE VIOLATION OF THE SIXTH AMENDMENT AND

16 THATS WHY EXCUSE ME YOUR HONOR DONT FOR

17 ONE MOMENT THINK THAT THIS IS NOT AN EXTRAORDINARY

18 REMEDY THAT WERE URGING

19 IT IS AN EXTRAORDINARY REMEDY BUT THIS

20 WAS AN EXTRAORDINARY VIOLATION IN MY JUDGMENT OF

21 THE SIXTH AMENDMENT ON THE FACTS OF THIS CASE IT

22 JUST HAD NO PLACE IN TRIAL IN ANY TRIAL BUT

23 TRIAL LIKE THIS PARTICULARLY

24 THE COURT ALL RIGHT THANK YOU SIR

25 TELL ME ABOUT MR BLACKBURNS CROSSEXAMINATION

WI

Case 3:75-cr-00026-F     Document 136-14     Filed 04/17/2006     Page 23 of 51




COLLOQUY VOL

YOUD BETTER SAY SOMETHING GOOD BECAUSE HES JUST

COME IN BACK THERE

MR MURTAGH WELL IM ALWAYS HAPPY YOUR

HONOR TO SAY SOMETHING GOOD ABOUT MR BLACKBURN

ITS PLEASURE

THE COURT INTERPOSING YOU WERE

TALKING ABOUT BEATING HIM OVER THE HEAD HERE

LITTLE EARLIER

10 MR MURTAGH WELL HE STABBED ME SO WHAT

II CAN SAY NO IT WAS LONG AND TO THIS DAY VERY

12 PLEASANT AND ENJOYABLE RELATIONSHIP BOTH

13 PROFESSIONALLY AND PERSONALLY WAS VERY PROUD

TO BE WITH HIM IN THE TRIAL

15 BUT LET ME BACK INTO RESPONDING IF

16 CAN THIS WAY THINK YOUR HONOR ITS FAIR TO

17 SAY THAT FROM THE WAY THE GOVERNMENTS EVIDENCE

18 WAS PRESENTED AT TRIAL NOT THAT WE DIDNT FROM

19 TIME TO TIME YOU KNOW GET OUR WIRES CROSSED BUT

20 WE KNEW WHAT WE WANTED TO PROVE AND WE KNEW WHAT

21 PHYSICAL EVIDENCE REFUTED THE DEFENDANTS STORY

22 AND WE KNEW WHAT STATEMENTS OF THE DEFENDANT WE

23 WANTED TO GET INTO EVIDENCE

24 AND ALL OF THESE THINGS WAS SORT OF

25 BUILDING BLOCK PROCESS IN WHICH WE IT WASNT
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LIKE WE RUMBLED AROUND TABLE AND SAID OKAY

WHAT BLOODSTAINS DO WE WANT TO PUT IN WE KNEW

WHAT WE WANTED TO DO

AND WHAT IM SAYING IS THAT WE HAD

SPECIFIC GOALS TO SHOW THAT THE DEFENDANTS STORY

COULD NOT BE RECONCILED WITH THE PHYSICAL

EVIDENCE PRINCIPALLY INVOLVING THE PAJAMA TOP

AND THE REASON HE COULDNT EXPLAIN NUML

10 OF THINGS NOT WAS NOT BECAUSE OF ANYTHING THAT

11 WAS SAID IN THE COURTROOM IT WAS BECAUSE HE HAD

12 MADE PRIOR STATEMENT ON THE SUBJECT AND HE CAN

13 ONLY BE IN ONE ROOM AT TIME HE COULDNT BE

14 DISTRIBUTING THE EVIDENCE AROUND THE CRIME SCENE

15 THE WAY HE WOULD HAVE HAD TO HAVE BEEN DOING IF HE

16 WERE TO ESCAPE IMPEACHMENT

17 GUESS WHAT IM SAYING IS FOR EXAMPLE

18 MACDONALD GOT TRAPPED INTO STORY THAT HE WAS

19 LOCKED INTO THAT HE PLACED THE PAJAMA TOP ON HIS

20 WIFES CHEST AND THE REASONING FOR THAT WAS

21 SUPPOSED TO BE TO TREAT HER FOR SHOCK WE OF

22 COURSE CONTENDED THAT IT WAS TO ACCOUNT FOR

23 COLETTE MACDONALDS BLOOD BEING ON THE GARMENT

24 AND IN POINT OF FACT THERE WAS EVIDENCE THAT

25 THOSE STAINS WERE ON THE GARMENT BEFORE IT WAS

WI
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TORN AGAIN CONTRADICTING HIS STORY

BUT AT THAT TIME HES ASKED BY MR SHAW

THIS IS ON THE APRIL 6TH STATEMENT BELIEVE

THATS GOVERNMENT EXHIBIT 1135 OF THE TRIAL HOW

DO YOU EXPLAIN THE POCKET DR MACDONALD HOW DO

YOU EXPLAIN THIS POCKET ON THE UPTURNED CORNER OF

THE THROW RUGBY COLETTE MACDONALDS BODY IT

ONLY HAS LITTLE BIT OF BLOOD ON IT THE PAJAMA

10 TOP WAS SOAKED

11 SO HIS STATEMENT AND THIS WAS

12 PRESENTED AS CHART AS RECALL TO THE JURY

WAS WELL DIDNT MAKE CIRCUIT WITH THIS THING

14 ON IM SURE TOOK IT OFF THE FIRST TIME WENT

15 IN THERE AND DROPPED IT AND THEN COVERED HER

16 SO HES LOCKED IN TO THE STORY THAT HES

17 NOT WEARING HIS PAJAMA TOP WHEN HE GOES INTO

18 KRISTENS ROOM OR KIMBERLYS ROOM AND IT CERTAINLY

19 GIVES HIM PROBLEMS WITH TRYING TO EXPLAIN THE

20 PRESENCE OF THE THREADS ON THE CLUB

21 AND USE THAT YOUR HONOR JUST BY WAY OF

22 ILLUSTRATION TO SAY THAT BY THE TIME THE TRIAL

23 STARTED THERE WAS NO PLACE FOR THE DEFENDANTS

24 STORY TO GO WE KNEW THAT AND THINK THE

25 DEFENSE KNEW THAT MEAN THERE WERE THINGS THAT
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WOULD NOT RECONCILE WITH THE PHYSICAL EVIDENCE

IM NOT TALKING ABOUT SOMETHING THAT HE

JUST COULDNT EXPLAIN IM TALKING ABOUT

SOMETHING THAT HIS INITIAL EXPLANATION FOR IS

REFUTED AND DISPROVEN BY PHYSICAL EVIDENCE AND

THEREFORE THAT INITIAL EXPLANATION BECOMES FALSE

EXCULPATORY STATEMENT EVIDENCING CONSCIOUSNESS OF

GUILT

10 THE COURT IM INTERESTED IN WHETHER OR

II NOT MR BLACKBURN HAD SOME CONFERENCE WITH

12 BRUSSELS AND DID BRUSSELS SAY NOW ASK HIM ABOUT

13 THIS AND THAT AND SO FORTH

14 MR MURTAGH NO HE DID NOT YOUR HONOR

15 THE COURT WELL DO YOUR SUBMISSIONS

16 HERE

17 MR MURTAGH INTERPOSING YES

18 THE COURT COVER THAT

19 MR T4TJRTAGH INTERPOSING THEY DO

20 YOUR HONOR

21 THE COURT UNDER THE PENALTIES OF

22 PERJURY AND SO FORTH

23 MR MURTAGH YES YOUR HONOR THEY DO AND

24 THE BOTTOM LINE ON THAT IS THAT DR BRUSSELS WAS

25 NOT SUPPLIED WITH LIST OF QUESTIONS THIS ISNT
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TO SAY THAT HE DIDNT HAVE LIST OF HIS OWN

AND THINK THAT THE PROBLEM IS THAT YOU

HAVE TO RECALL AND WILL YOU KNOW BEFORE

GET TOO FAR ALONG TOOK BRUSSELS BACK FROM THE

INTERVIEW THAT NIGHT AND MY AFFIDAVIT TO THAT

EFFECT UNDER OATH SUBJECT TO PERJURY IS

BEFORE THE COURT

TOOK BRUSSELS BACK TO THE HOTEL FROM

10 MR SMITHS OFFICE BY THE WAY THIS TERRIBLE

11 INTERROGATION OF DR MACDONALD TOOK PLACE IN

12 COUNSELS OFFICE OVER IN THE BB BUILDING

13
THE C0TJRT YEAH BUT YOU WOULDNT LET

I7
14 THEM BE PRESENT

15
MR MURTAGH WELL DR BRUSSELS WAS

16 CLEARLY IDENTIFIED AS GOVERNMENT PSYCHIATRIST

17 HE AND THE REASON WERE HAVING THIS

18 PSYCHIATRIC EXAMINATION AT THIS TIME IS YOU

19 RECALL THAT THE DEFENSE WANTED TO INTRODUCE THE

20 TESTIMONY

21 THE COURT INTERPOSING THEY WANTED TO

22 SHOW THAT PERSON WITH HIS PSYCHOLOGICAL OR

23 EMOTIONAL MAKEUP JUST COULD NOT COMMIT THIS CRIME

24 HR MURTAGH AND FURTHER YOUR HONOR IF

25 MIGHT ADD THAT THAT WOULD BE DR SADOFFS
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THEORY BUT ALSO DR SADOFF HAD TESTIFIED AT THE

ARTICLE 32 INVESTIGATION THAT HE DR SADOFF WAS

TRAINED TO RECOGNIZE WHETHER THE DEFENDANT WAS

LYING ABOUT ANY OF THE PARTICULARS OF HIS

RENDITION OF THE DEFENSE AND THAT HE COULD TELL

THAT THE DEFENDANT WASNT LYING

WE CALLED IT THE HUMAN POLYGRAPH ISSUE IF

YOUR HONOR RECALLS AT THE VARIOUS BENCH

10 CONFERENCES WE HAD

11 NOW WE KNOW THAT AND THINK THE

12 SADOFF INTERVIEW WAS RELEVANT TO WHY BRUSSELS

13 YOU KNOW APPARENTLY INTERVIEWED MACDONALD IN WHAT

14 THEY CONTEND AS AN ADVERSARY FASHION BECAUSE DR

15 SADOFF APPARENTLY HAD NO INDEPENDENT FRAME OF

16 REFERENCE MEAN HE HADNT TALKED TO THE

17 AGENTS HE HADNT HE DIDNT KNOW WHAT THE

18 CRIME SCENE LOOKED LIKE AND HIS AND ALSO WE NOW

19 KNOW THAT HE WAS VIEWING MACDONALD AFTER MACDONALD

20 HAD FLUNKED THE DEFENSE POLYGRAPH EXAMINATION AND

21 THAT HE WAS LOOKING AT IT FROM THE STANDPOINT OF

22 DOES HIS FEAR OF OR HIS INABILITY TO DEFEND HIS

23 FAMILY DOES THAT ACCOUNT FOR THE DECEPTION IN THE

24 POLYGRAPH THATS IN SADOFFS NOTES WHICH ARE IN

25 THE RECORD
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DR BRUSSELS ON THE OTHER HAND WAS

FURNISHED BY THE GOVERNMENT AND WE DONT MAKE ANY

APOLOGIES FOR THIS WE GAVE HIM THE DEFENDANTS

STATEMENTS WE GAVE HIM JAB REPORTS WE GAVE HIM

SOME FRAME OF REFERENCE TO KNOW WHAT THE CRIME WAS

ABOUT ITS DIFFERENCE IN APPROACH

AND THIS IS NOT SITUATION IN WHICH DR

MACDONAD IS COMING FOR THERAPEUTIC TREATMENT TO

10 SOMEBODY HE DOESNT KNOW IS GOVERNMENT

II PSYCHIATRIST AND WHO HAS BEEN EXPOSED TO THE

12 EVIDENCE IN THE CASE BUT QUITE THE CONTRARY

13 NOW DR BRUSSELS APPARENTLY ASKED HIM

14 ABOUT SPECIFIC EVENTS MY RESPONSE WOULD BE WH8T

15
IF HE DID BECAUSE IN THE FIRST PLACE DR

16
BRUSSELS NEVER GOT TO TESTIFY THE WHOLE ISSUE

17 BECAME MOOT BECAUSE OF THE COURTS RULING ON THIS

HUMAN POLYGRAPH ISSUE AND THEY CHOSE NOT TO PUT ON

19 ANY PSYCHIATRIC CHARACTER TESTIMONY

20 THE COURT INTERPOSING

21 MR MURTAGH AND EXCUSE ME

22 THE COURT HAVE MY RECOLLECTION OF

23 THIS TRIAL WOULD COMPARE IN SOME RESPECTS

24 SUPPOSE WITH IN FAULTINESS WITH THAT OF SOME OF

25 THE WITNESSES WHOVE BEEN MENTIONED HERE
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DID THE DEFENDANT OFFER SADOFF AS

WITNESS OR WAS THIS AN IN LIMINE RULING

MR MURTAGH THE ANSWER TO THE FIRST

QUESTION YOUR HONOR IS NO SADOFF WAS NEVER

CALLED BUT THE COURTS RULING DID NOT EXCLUDE ALL

PSYCHIATRIC TESTIMONY

WHAT THE COURT EXCLUDED WAS THE AN

EXPERT TESTIFYING THAT AS AN EXPERT CAN TELL

THAT THE DEFENDANT IS NOT WITHHOLDING ANY

11 INFORMATION ABOUT YOU KNOW HIS RENDITION OF THE

12 EVENTS THE POLYGRAPH IF YOU WILL

13
AND BY THE WAY THAT RULING WAS SUSTAINED

14 BY THE FOURTH CIRCUIT WE WENT THROUGH THAT

15 THE COURT INTERPOSING WELL WAS THAT

16 MR MURTAGH INTERPOSING YES SIR

17 THE COURT WAS THAT AN ISSUE ON APPEAL

18 MR MURTAGH THAT WAS AN ISSUE ON APPEAL

19 THE COURT SUPPOSE THE THINKING WAS

20 THAT IF YOU HAD ONE EXPERT SAYING THAT HERES

21 GUY THAT COULD NOT COMMIT THIS KIND OF CRIME AND

22 ANOTHER ONE SAYING HES THE VERY KIND OF

23 FELLOW WHO DOES COMMIT THIS KIND OF CRIME THAT

24 IT EVEN THOUGH RELEVANT IF YOU GET BY THAT

25 HURDLE IT WOULD BE SO CONFUSING THAT UNDER 403
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OR 402 IT SHOULD COME OUT

MR MURTAFIN W1I THAT ALSO YOUR HONOR

AND THE IDEA IS THAT THIS IS MATTER THAT TO

JUST TAKE ONE EXAMPLE THAT THE JURY IS

PERFECTLY CAPABLE OF RESOLVING

WE KNOW FROM SADOFFS NOTES THAT MACDONALD

TOLD HIM THAT HIS WIFE COLETTE WENT TO CLASS

IN ENGLISH LITERATURE THAT NIGHT AT NORTH CAROLINA

10 EXTENSION WONT GO INTO THE WHOLE REASON OF WHY

11 THAT IT WAS HIGHLY RELEVANT THAT SHE WENT TO

12 CLASS IN CHILD PSYCHOLOGY BUT THE POINT AND NOT

13 ENGLISH LITERATURE BUT THE POINT IS DR SADOFF

14 HAD NO INDEPENDENT FRAME OF REFERENCE HE DIDNT

15 KNOW HE THAT COLETTE HAD GONE TO CLASS

16 IN ENGLISH LITERATURE

17 AND THESE ARE THINGS THAT PSYCHIATRIST

18 THINK THIS EXAMPLE ILLUSTRATES IT ARE IN

19 NO BETTER POSITION TO RESOLVE THAN THE JURY AND

20 THATS BELIEVE WHY THE COURT OF APPEALS

21 ULTIMATELY SUSTAINED YOUR HONOR ON THAT RULING

22 BUT ITS IN THAT FRAME OF REFERENCE THAT

23 THE BRUSSELS INTERVIEW TAKES PLACE NOW DR

24 BRUSSELS APPARENTLY GOES AND INTERVIEWS THE

25 DEFENDANT ACCORDING TO THEIR ACCOUNT ITS
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STORMY INTERVIEW AND AS MY AFFIDAVIT REFLECTS

THEN PICK UP TOOK MRS BRUSSELS TO DINNER

AND THEN WE PICKED UP DR BRUSSELS AND DR SILVERMAN

BELIEVE PSYCHOLOGIST AND TOOK THEM BACK TO

THE HOTEL

AND YOUR HONOR WILL RECALL THAT IT WAS

HOT SUMMER AND IT WAS HARD COURT TRIAL AND BY

TEN 1000 OCLOCK AT NIGHT SUBMIT THAT

10 GOVERNMENT COUNSELS REPRESENTATION THAT HE JUST

WENT TO BED AS SOON AS HE COULD GET BACK TO HIS

12 HOTEL HAS SOME INDEPENDENT CORROBORATION

13 BUT THE POINT OF FACT IS THAT WE DIDNT

14 DEBRIEF DR BRUSSELS THAT WAS AN ISSUE THAT

15 WAS IF WE HAD GOTTEN TO THE PSYCHIATRIC RULING

16 THING IT WOULD ONLY HAVE COME UP AFTER SADOFF AND

17 THINK DR FORGET THE OTHER EXPERTS NAME

18 BUT THEY HAD THEM AN ADDITIONAL EXPERT

19 THE POINT IS THAT WHAT BRUSSELS SAID IN

20 THE CAR GOING BACK AS RECALL IS THAT HE

21 THOUGHT THE DEFENDANT WAS PSYCHOTIC AND HE

22 THOUGHT HE DID IT REMEMBER HIM SAYING THAT

23 BUT YOU KNOW SO WHAT WHAT DIFFERENCE

24 DOES THAT MAKE MEAN FOR THE DEFENSES ARGUMENT

25 TO BE VALID YOU WOULD HAVE TO ACCEPT THE PROPOSITION
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THAT THE GOVERNMENT WOULDNT HAVE BEEN ASKING

MACDONALD ABOUT WHEN HE COVERED COLETTE WITH THE

PAJAMA TOP WHETHER HE WAS WEARING IT WHEN HE WENT

INTO YOU KNOW KIMBERLYS ROOM THINGS LIKE THAT

AND OUR SUBMISSION SHOWS THAT WE HAD PRE

EXISTING REASON FOR ASKING ALL OF THOSE QUESTIONS

BECAUSE THERE WAS PRIOR STATEMENT THAT HE

COULDNT LIVE WITH MEAN THE STORY COULD ONLY GO

10 SO FAR

11 AND THE STORY THAT HE TOLD IN FRONT OF THE

12 JURY IS THE VAGUEST MOST UNSPECIFIC RENDITION OF

13 THE EVENTS THAT HE EVER GAVE AND THE REASON FOR

I7
14 THAT IS THAT HE HAD HIS PRIOR GRAND JURY

15 TESTIMONY HIS ARTICLE 32 TESTIMONY THE APRIL 6TH

16 TAPE WHICH WAS PLAYED TO THE JURY SO HE WAS

17 STUCK WITH THE RENDITION OF THE EVENTS THAT HE

COULDNT CHANGE AND WITH PHYSICAL EVIDENCE THAT

19 POINTED TO HIM AS THE ONLY POSSIBLE PERPETRATOR

20 THE COURT DID MACDONALD TESTIFY AT THE

21 ARTICLE 32 HEARING

22 MR MURTAGH YES YOUR HONOR HE DID IN

23 FACT HE GIVES RATHER DETAILED ACCOUNT AT THE

24 ARTICLE 32 INVESTIGATION

25 ANOTHER PAINT YOUR HONOR IS ASSUMING FOR
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THE SAKE OF ARGUMENT THAT WE DID 11 THESE BAD

THINGS THAT THE DEFENSE CONTENDS WE DID IN THE

FIRST PLACE DR BRUSSELS DOSNT TESTIFY THEY

CANT POINT TQ ANYTHING THAT WE WOULDNT HAVE

ASKED ANYWAY THEY CONTEND THAT IF WE DID IT

INTENTIONALLY IT DOESNT MATTER BECAUSE OUR

CONDUCT WOULD BE SO ABHORRENT

WELL FIRST OF ALL WE DONT CONCEDE THAT

10 WE DID ANYTHING WRONG BUT ASSUMING FOR THE SAKE

11 OF ARGUMENT THAT WE DID WHAT THEY SAID THAT WE

12 DID THEY KNEW ABOUT THIS SURELY AFTER MACDONALD

13 HAD BEEN CROSSEXAMINED

14 MEAN YOU DONT NEED TO KNOW ANYTHING IN

15 ADDITION TO SEE IF ITS AS BAD AS THEY SAY IT IS

16 THAT MY GOD THE GOVERNMENT HAS GOTTEN INTO THE

17 DEFENSE CAMP AND BOY THEY WOULDNT HAVE KNOWN TO

18 ASK MACDONALD ABOUT WHEN HE COVERED COLETTE WITH

19 THE PAJAMA TOP IF BRUSSELS HADNT ASKED HIM ABOUT

20 TH
21 IF THAT WAS THE CASE THEN THATS AN ISSUE

22 THAT COULD HAVE BEEN RAISED FIRST OF ALL RIGHT

23 THEN AND THERE AT THE TRIAL AND SECOND OF ALL IT

24 COULD HAVE BEEN RAISED ON APPEAL AND THEY DIDNT DO

25 THAT

WI
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AND THEREFORE CLEARLY THE ET DECISION

APPLIES TO THAT CASE BECAUSE YOU WOULD HAVE TO

SHOW CAUSE ACTUAL PRE YOU KNOW CAUSE FOR YOUR

FAILURE TO RAISE THE THING AND ACTUAL PREJUDICE

THEY HAVE NO CAUSE FOR FAILURE TO RAISE IT

BECAUSE WE KNOW FROM THEIR SUBMISSIONS THAT AS SOON

AS THIS INTERVIEW WAS OVER APPARENTLY MACDONALD

MADE SOME SORT OF MEMO WHICH WAS GIVEN TO COUNSEL

10 AND IN ANY EVENT THEY KNEW IN ADVANCE OF DR

11 BRUSSELS INTERVIET THAT BRUSSELS HAD CONSULTED

12 WITH THE GOVERNMENT PREVIOUSLY BECAUSE AS MY

AFFIDAVIT POINTS OUT MR SEGAL RECALLED DR

14 BRUSSELS NAME ARID THE REASON THAT HE RECALLED IT

15 IS THAT IN THE CONTEXT OF MR KEARNS PETER KEARNS

16 THE CID INVESTIGATOR TRYING TO GET THE

17 RORSCHACH TEST RELEASED FROM THE DEFENSE IN 1971

18 THE AND BELIEVE THERE WAS AN AFFIDAVIT FROM

19 KEARNS THAT WE FILED ON THIS POINT SEGAL WANTED

20 TO KNOW WHO THE GOVERNMENTS EXPERT WAS SO MR

21 KEARNS WENT TO THE FAYETTEVILLE PUBLIC LIBRARY AND

22 XEROXED OUT DR BRUSSELS AND DR SILVERMANS VITAE

23 AND SENT THEM OFF TO HIM IN THE MAIL

24 AND MR SEGAL CLEARLY RECALLED THE NAME

25 IN FACT HE MADE PLAY ON WORDS DR BRUSSEISPROUTS
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OR SOINETHING LIKE THAT SO THEY KNEW WHO

BRUSSELS WAS

BUT THE POINT IS THAT THEYRE THE ONES

THAT CREATED THIS SITUATION IN WHICH IT IS NOT

STRAIGHT CLINICAL EXAMINATION BUT THE

GOVERNMENT IS BEING FORCED INTO RESPONDING TO WHAT

WE CONSIDER TO BE INADMISSIBLE EVIDENCE AND

ULTIMATELY IT WAS DETERMINED THAT IT WAS

10 INADMISSIBLE WHICH IS THIS HUMAN POLYGRAPH ISSUE

11 SO IF DR BRUSSELS HAVING BEEN BRIEFED

12 UPON THE CASE MEAN ITS NOT JUST LOOKING AT

13 INK BLOTS AND WHATNOT IT ACCORDING TO YOU

14 KNOW THEY WANT TO PUT ON AN EXPERT WHO SAYS

IS HES PERFECTLY TRUTHFUL WHEN HE SAYS THE PAJAMA

16 TOP WAS TORN IN THE LIVING ROOM WHY CANT

17 BRUSSELS ASK WELL IF IT WAS TORN IN THE LIVING

18 ROOM HOW COME ALL THE THREADS ARE UNDER THE

19 WIFES BODY IN THE BEDROOM

20 THE COURT SPEAKING OF POLYGRAPHS IM

21 REMINDED IVE BEEN WANTING TO ASK SOMEBODY AND

22 ALL THROUGH THE YEARS WHETHER OR NOT THIS

23 DEFENDANT WAS EVER GIVEN POLYGRAPH BY EITHER SIDE

24 AND YOU JUST TELL ME YES OR NO DONT TELL ME WHAT

25 IT SAID IF THERE WAS ONE
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MR MURTAGH NOT BY THE GOVERNMENT YOUR

HONOR OUR INDICATION IS FROM DR SADOFF

THAT THE DEFENDANT WAS GIVEN POLYGRAPH

THE COURT OH SADOFF SAID THAT

MR MURTAGH SADOFFS NOTES SEE

SADOFFS EXAMINATION COMES AFTER THE DEFENSES

POLYGRAPH EXAMINATION WE KNOW THAT FROM HIS

NOTES

10 THE COURT YEAH ALL RIGHT

11 MR MURTAGH WE DONT CONTEND THAT THATS

12 ADMISSIBLE EVIDENCE BUT

13 THE COURT INTERPOSING WELL DONT

14 WANT TO KNOW WHAT IT SAID IF YOU HAD ONE BUT IVE

15 JUST ALWAYS BEEN CURIOUS AS TO WHETHER OR NOT

16 ANYBODY DID ADMINISTER ONE

17 MR MURTAGH YOUR HONOR TO GET BACK YOU

18 KNOW IVE SAID IT IN MY AFFIDAVIT AND THINK MR

19 BLACKBURN HAS SAID THE COROLLARY THING HIS

20 PREPARATION FOR CRO OF MACDONALD

21 COMES FROM ALL OF ESE NOTEBOOKS WAS INVOLVED

22 IN HAVING THE NOTEB MADE UP AND KNEW THAT WE

23 HAD SPECIFIC AREA WE KNEW WE WANTED TO COVER

24 AND WE ALSO KNEW THAT THE DEFENDANT WAS

25 NOT GOING TO BREAK THE WITNESS STAND IT WAS
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SIMPLY QUESTION OF PUTTING BEFORE THE JURY AND

THINK JI DID BEAUTIFUL JOB OF DOING IT THE

YOU KNO THE UTTER IRRECONCILABILITY OF THE

PHYSICAL EVIDENCE AND THE DEFENDANTS STORY

AND BRUSSELS HAD NOTHING TO DO WITH IT

THATS OUR RESPONSE YOUR HBNOR

THE COURT ALL RIGHT SIR DO YOU WANT TO

RESPOND TO THAT MR ONEILL

10 MR ONEILL IF MAY YOUR HONOR

11 PROBABLY NO MORE THAN SIXTY 60 SECONDS

12 THIS ET BUSINESS HIGHLIGHTS WHAT IS

13 THE COURT INTERPOSING UNDER OUR LOCAL

14 RULES YOU GET TWO MINUTES WE ALWAYS

15 DOUBLE ANY LAWYERS ESTIMATE OF HOW LONG IT TAKES

16 TO DO ANYTHING

17 MR ONEILL THANK YOU JUDGE

18 ER THE BUSINESS KIND OF

19 HIGHLIGHTS THE PROBLEM BECAUSE IT IS URGED THAT

20 WELL THESE GUYS KNEW AFTER DR BRUSSELS

21 EXAMINATION THAT THERE WAS SOMETHING WACKY ABOUT

22 THAT EXAMINATION THEY SHOULD HAVE DONE SOMETHING

23 ABOUT IT

24 WELL WE DIDNT KNOW THAT DR BRUSSELS

25 WAS CRIMINALIST UNTIL YEARS AFTER THE TRIAL WHEN
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HR MURTAGH SAYS THAT THEY KNETJ WHO DR BRUSSELS

WAS THEY HAD GOTTEN HIS VITAE AND THEY HAD

ALREADY HEARD HIS NAME YEARS AGO AND THEY HAD

HEARD HIS NAME IN THE CONTEXT OF WHOS THE

GOVERNMENTS PSYCHIATRIST AND AS MR MURTAGH

SAID YES WE DID KNOW HE WAS GOVERNMENT

PSYCHIATRIST SHOULD SIT DOWN BUT WONT

JO THE REASON SHOULD SIT DOWN IS THATS THE

11 POINT WE WERE TOLD HE WAS PSYCHIATRIST WHICH

12 HE WAS MEAN HE HAD GONE TO MEDICAL SCHOOL

13 HIS EXAMINATION HOWEVER WAS NOT ABOUT THAT IT

14 WAS ABOUT DR MACDONALDS RESPONSE TO QUESTIONS

15 CONCERNING PHYSICAL EVIDENCE

16 IT IS OUR CONTENTION THAT ONCE IN

17 POSSESSION OF THOSE RESPONSES EVEN THOUGH IT

LB DIDNT GET INTO MR BLACKBURNS POCKET OR MR

19 MURTAGHS POCKET MR EXCEPT IN THE MOST

20 GENERAL SENSE HE HAD CONCLUDED THAT IS BRUSSELS

21 HAD CONCLUDED THAT DR MACDONALD WAS PSYCHOTIC AND

22 THAT HE DID IT WHICH THEY KNEW ANYWAY BECAUSE

23 THAT WAS DR BRUSSELS OPINION YEARS BEFORE

24 NONETHELESS HE IS MEMBER OF THE

25 GOVERNMENT CAMP HE KNOWS INFORMATION
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CONFIDENTIAL TO DR MACDONALD WHICH HE SHOULDNT

KNOW HE SHOULD NOT KNOW AND WOULD NOT HAVE KNOWN

UNLESS THIS SIXTH AMENDMENT PROBLEM HAD OCCURRED

THATS THE ERROR AND THATS THE CONCERN ABOUT WHICH

THE SIXTH AMENDMENT WAS DRAWN AND THATS WHY THE

DC CIRCUIT AND THE THIRD CIRCUIT HAVE SAID NOT ONLY

CAN YOU NOT DO IT IF YOU DO IT THE CONVICTION

HAS TO BE VACATED

10 THANK YOU JUDGE

11 THE COURT ALL RIGHT SIR YOU TOOK EXACTXY

12 TWO MINUTES ALL RIGHT NOW WHAT ELSE

13 MR MURTAGH YOUR HONOR COULD BRIEFLY

14 ILL TRY AND DO IT IN THIRTY 30 SECONDS

15 ADDRESS SOMETHING THATS JUST BEEN RAISED

16 DR BRUSSELS IS

17 THE COURT INTERPOSING WELL HE GETS

18 TO GO LAST

19 MR MURTAGH GUESS SO WELL HE CAN

20 RESPOND TO IF THE COURT WILL PERMIT HIM IM

21 NOT ASKING FOR THE LAST WORD BUT THINK IT IS

22 SOMETHING THAT SHOULD BE BROUGHT OUT IF THE COURT

23 WOULD INDULGE ME

24 DR BRUSSELS IS THE AUTHOR OF IB
25 THATS ONE
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THING THEIR PSYCHIATRIST DR HALLICK IS THE

ONE THINKING OF SIGNS HIS REPORT AS

PSYCHIATRIST IN CRIMINALS SO THIS IS SOMETHING

THATS NO BIG DEAL AMONG FORENSIC PSYCHIATRISTS

LASTLY YOUR HONOR THE CASE

THINK IS THE ONE THAT IS DISPOSITIVEUQL SUPREME COURT

DECISION WE DONT SAY WE VIOLATED THE

10 DEFENDANTS SIXTH AMENDMENT RIGHTS OR FOR THAT

11 MATTER ANY OF HIS RIGHTS BUT 1QE SAYS THAT

12 AND THEY ARE CLEARLY THE AGENTS WHO INTERVIEWED

THE DEFENDANT IN JAIL IN THE ABSENCE OF HIS

14 COUNSEL AND IN FACT BADMOUTHED HIS COUNSEL TO

15 THE DEFENDANT

16 THERE WAS NO SHOWING THAT THIS IN ANY WAY

17 AFFECTED THE OUTCOME OF THE SUBSEQUENT PROCEEDINGS

18 AND THIS IS YOU KNOW WHAT WE HAVE HERE IS

19 HYPOTHETICAL VIOLATION AT BEST THERE IS

20 ABSOLUTELY NO INDICATION THAT EVEN IF WE DID WHAT

21 THEY SAY WE DID THAT IT IN ANY WAY RESULTED IN

22 PREJUDICE TO THE DEFENDANT AND QUITE

23 CLEARLY HOLDS THAT THATS WHAT YOU HAVE TO SHOW

24 AND T1QTZJ IS SUPREME COURT CASE AND THEYRE

25 RELYING ON CIRCUIT COURT CASES
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THE COURT ALL RIGHT

MR ONEILL YOUR HONOR AGAIN TIQLRI

IS CASE IN WHICH TWO AGENTS WENT OUT TO

DEFENDANT WHOM THEY KNEW WAS REPRESENTED BY

COUNSEL THAT DEFENDANT TOLD THEM TO GO ROLL

HOOP WOULDNT SAY ANYTHING TO THEM ZERO SAID

TAKE HIKE

AND THEN AFTER CONVICTION THAT DEFENDANT

10 SAID THAT THAT MERE ACT OF TRYING TO CONTACT ME

11 IN THE ABSENCE OF MY COUNSEL WAS DEPRIVATION

12 OF MY SIXTH AMENDMENT RIGHTS SO SERIOUS AS TO

13 VACATE THE CONVICTION THE SUPREME COURT QUITE

14 PROPERLY SAID NO BECAUSE NOTHING HAPPENED OKAY

15 FOLLOWING IIQET WAS CASE

16 WHICH WE RELY UPON IN THE DC CIRCUIT WHEREIN

17 THERE IS NO SHOWING THERE WAS SHOWING OF AN

18 INTENTIONAL INTERFERENCE WITH OR CIRCUMVENTION

19 OF SIXTH AMENDMENT RIGHT

20 THE GOVERNMENT MAY HAVE GOTTEN SOME

21 INFORMATION THEY GOT THAT INFORMATION BUT

22 DIDNT USE BUT THEY GOT IT FROM GUESS THEY

23 DID GET INFORMATION IM SORRY IT WASNT THAT

24 THEY MAY HAVE GOTTEN INFORMATION

25 THEY GOT INFORMATION AND DIDNT USE IT
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AND WHAT THEY SAID WHAT JJGG SAID WAS WHEN

THE GOVERNMENT DOES THAT INTENTIONALLY AND IF

THEY GET INFORMATION AS RESULT OF THAT

INTENTIONAL INTERFERENCE WITH THIS VERY

SUBSTANTIAL RIGHT RIGHT WHICH DISTINGUISHES

OUR SOCIETY FROM SO MANY THEN THEY PAY PRICE

FOR THAT

WHAT THAT PRICE IS IS THAT THEY LOSE THAT

10 CONVICTION THEY OBTAINED BECAUSE THE SIXTH

11 AMENDMENT IS MORE VALUABLE TO US AS SOCIETY

12
THAN ANY CONVICTION IN ANY GIVEN CASE IS TO THE

13 GOVERNMENT

14 THE COURT ANY OTHER CIRCUIT SPOKEN ON

15 THIS ISSUE

16 MR ONEILL YES YOUR HONOR THE THIRD

17 CIRCUIT IN WHICH IS ALSO CITED IN THE

18 MOVING PAPERS

19 THE COURT IS THAT IN ACCORD WITH JGG
20 MR ONEILL IT IS YOUR HONOR

21 THE COURT ANY OTHER CIRCUITS HOW ABOUT

22 THE FOURTH

23 MR ONEILL FOURTH IM NOT AWARE OF

24 ANY CASE IN THE FOURTH YOUR HONOR

25 THE COURT ALL RIGHT
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MR ONEILL THANK YOU

THE COURT WELL IS THAT ALL THE DEFENSE

ISOTIONS

MR ONEILL ALL OUR MOTIONS YOUR HONOR

THE COURT HOW ABOUT THE GOVERNMENTS

MOTION DO YOU WANT TO BE HEARD ON THAT

MR MURTAGII THE FORFEITURE MOTION YOUR

HONOR

10 THE COURT YEAH

11 MR MURTAGH WELL RELY BASICALLY ON THE

12 ON OUR FILINGS ON THAT THINK THIS ISSUE

13
IS CLEAR THAT THE DEFENDANT SHOULDNT PROFIT IN

14 ANY WAY FROM ANY TYPE OF LITERARY OR FILM RIGHTS

15 THAT HE GETS AS RESULT OF THE COMMISSION OF THIS

16 CRIME

17 AND WITH REGARD TO THE RETROACTIVITY

18 ISSUE YOUR HONOR THINK THE STATUTE IS CLEAR ON

19 ITS FACE THAT IT SAYS THAT IYTIME AFTER

20 CONVICTION IN ANY EVENT WE ARE TALKING ABOUT

21 RIGHTS IN ADDITION YOU KNOW BROTH RETROACTIVE

22 RIGHTS AND

23 THE COURT INTER DID NOT SEE

24 THAT POINT ADDRESSQD IN EITHER OF YOUR

25 SUBMISSIONS WHETHER JUST ON THE FACE OF IT
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DIDNT SEE HOW YOU COULD TAKE MANS CONTRACT

RIGHTS AWAY FROM HIM BY SUBSEQUENTLY ENACTED

STATUTE BUT IF IT GOES INTO EFFECT NOW NOBODY

ADDRESSED WHAT IT WHAT WOULD HAPPEN WITH

RESPECT TO ROYALTIES ON THESE BOOKS AND MOVIES AND

THINGS AS OF THE DATE BEGINNING FROM THE DATE

OF THE ENACTMENT OF THE STATUTE

MR MURTAGH WELL THINK CLEARLY YOUR

10 HONOR WE WOULD SAY WE THE

11 VICTIMWITNESS FUND WOULD BE ENTITLED TO THOSE

12 MONIES BECAUSE THE CONTRACT IN ITSELF IS NOT

INVALIDATED IN OTHER WORDS THE PUBLISHERS

14 OBLIGATION TO PAY MACDONALD STILL REMAINS VALID

15
WE DONT SAY THAT THE STATUTE INVALIDATES

16
CONTRACT WHAT WERE SAYING IS THE DEFENDANT

17 DOESNT GET TO KEEP THAT MONEY THAT CONGRESS HAS

18

19 THE COURT INTERPOSING WELL OF

20 COURSE YOU WOULDNT WANT HIM TO KEEP IT FROM DAY

21 ONE BUT

22 MR MURTAGH INTERPOSING WELL YES

23 THE COURT YOU BUT TAKE IT YOU

24 WOULD INSIST THAT FROM THE DATE OF THE ENACTMENT OF

25 THE STATUTE WHICH
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MR MURTAGH INTERPOSING WELL CLEAR

THE COURT INTERPOSING WAS THAT PART

OF THIS NEW CRIME BILL

MR MTJRTAGH INTERPOSING YES YOUR

HONOR OCTOBER

THE COURT INTERPOSING WHAT ABOUT

OCTOBER THE 13TH OF LAST

10 MR MURTAGH 12TH BELIEVE THINK

11 ITS THE 12TH

12 THE COURT OF 84

13 MR MURTAGH OF 84

14 THE COURT YOU SAY CERTAINLY FROM THAT

15 DAY FORWARD HE WOULD FORFEIT

16 MR MURTAGH YES YOUR HONOR

17 THE COURT ALL RIGHT LETS HEAR FROM THE

18 OTHER PEOPLE ON THAT

19 MR ONEILL THANK YOU YOUR HONOR

20 IT IS OUR POSITION YOUR HONOR THAT

21 RETROACTIVITY OF LEGISLATION IS PROBLEM

22 CONTINUALLY FACED BY THE COURTS AND ITS FOR THAT

23 REASON VERY CLEAR RULE HAS BEEN FASHIONED AND

24 THAT IS TO AVOID ALL THIS BUSINESS OF SHOULD IT BE

25 OR SHOULDNT IT BE YOU LOOK TO TWO THINGS
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THE LANGUAGE OF THE STATUTE IT HAS TO SAY

THIS IS INTENDED TO BE RETROACTIVE OR THE

LEGISLATIVE HISTORY SOISEBODY SOMEWHERE ALONG THE

LINE HAS TO SAY ITS IMPORTANT TO THIS LEGISLATION

THAT IT BE EFFECTIVE RETROACTIVELY

NEITHER IN NEITHER OF THESE PLACES

YOUD LOOK IN THIS CASE DO YOU SEE THAT THERES

NOTHING IN THE LEGISLATIVE HISTORY ABOUT ITS

10 THE INTENT THAT IT SHOULD BE APPLIED RETROACTIVELY

11
THERES NOTHING IN THE LANGUAGE OF THE ACT SO

12 THATS STATUTORY CONSTRUCTION

13
WITH RESPECT AGAIN TO THE PROPERTY RIGHT

14
ISSUE THE CONTRACT RIGHT ISSUE WHICH BELIEVE

15
THE COURT RAISED IF PERSON HAS CONTRACT RIGHT

16
OR PROPERTY RIGHT HE DERIVES THAT CONTRACT

17 RIGHT AS OF THE TIME OF THE EXECUTION OF THE

18 CONTRACT HIS PERFORMANCE BELIEVE

19 THUS ITS VESTED RIGHT IF PERSON

20 HAS PERFORMED IN THIS INSTANCE THERE HAS NOT

21 ONLY BEEN NO EVIDENCE THAT DR MACDONALD DIDNT

22 PERFORM BUT DONT EVEN THINK THAT ISSUE CAN BE

23 BEFORE THIS COURT FOR COUPLE OF OTHER REASONS

24 ONE OF WHICH IS THAT THERE ARE OTHER PARTIES COVERED

25 BY THIS STATUTE WHICH THE STATUTE SAYS HAVE TO BE
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NOTIFIED OF SUCH PROCEEDINGS ANY

TRANSFEREES OF SUCH PROCEEDS

NOW UNDERSTAND THERE ARE TRANSFEREES OF

SUCH PROCEEDS WHO HAVE NOT BEEN SERVED AND THINK

SPECIFICALLY THE LAWYER IN CALIFORNIA NAMED

BOSWICK WHO APPARENTLY HAS BEEN PAID SOME FEES

OUT OF THOSE PROCEEDS

NOW THAT BEING THE CASE WE PROBABLY

10 ARENT ALL HERE KNOW WERE NOT ALL HERE SO

11 MAYBE NONE OF US ARE HERE MAYBE THATS THE WAY

12 THE STATUTE WORKS 8UT ASSUMING THAT SOME OF US

13
WHO ARE HERE WHO CAN ADDRESS IT THERE IS LANGUAGE

14 IN THE CASE THATS DECIDED ON THE DUE PROCESS

15 CLAUSE THAT PROPETTY RIGHTS MEAN CONTRACT RIGHTS

16
AND CONTRACT RIGHTS GO INTO YOUR POCKET WHEN YOU

17 EXECUTE THAT CONTRACT AND THEY CANT THEREAFTER

18 BE TAKEN FROM YOU SUCH THAT PROCEEDS EARNED BY

19 DISCREET ACT BUT PAID OVER PERIOD OF TIME CAN

20 BE HALTED IN THE MIDDLE BECAUSE YOUR CONTRACT

21 RIGHT IS TO RECEIVE PROCEEDS

22 THAT WOULD BE OUR POSITION YOUR HONOR

23 WHICH IS BELIEVE CONTAINED IN OUR PAPERS

24 THE GOURT OF COURSE IF GRANT YOU

25 NEW TRIAL THIS WOULD BE SORT OF ACADEMIC AT
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LEAST AT THIS TIME

MR ONEILI2 BELIEVE IT WOULD

THE COURT OR IF THROW OUT THE

INDICTMENT ON THIS THIRD MOTION THAT YOU ARGUED

WELL ILL LEAVE IT TO YOU ON BATH SIDES

AS TO WHETHER OR NOT YOU WANT TO ADDRESS THE

PROPOSITION FURTHER IN YOUR BRIEFS AS TO THE

PROSPECTIVE APPLICATION OF THIS THING BEGINNING AS

10 OF THE DATE OF ITS ENACTMENT TO CONTRACT RIGHTS

11 WHICH HAD AS YOU SAY VESTED PRIOR TO THAT DATE

12 MR ONEILL VERY WELL YOUR HONOR

13
THANK YOU

14 THE COURT THINK WE SHOULD IF WE COME

15
TO DECIDE THAT QUESTION THINK ID WANT TO BE

16
ENLIGHTENED LITTLE MORE THAN AM RIGHT AT THE

17 MOMENT ON THAT

18 ANYTHING ELSE

19 MR ONEILL NOTHING YOUR HONOR

20 THE COURT WELL LET ME RECESS THIS COURT

21 UNTIL THE FURTHER CALL THEN

22

23 HEARING ADJOURNED 425

24

25 L3085JGW
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VOL 231

ELLEN OAKLEY HAVING BEEN APPOINTED

OFFICIAL COURT REPORTER FOR THE AFORESAID SESSION OF UNITED

STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF NORTH

CAROLINA RALEIGH DIVISION DO HEREBY CERTIFY THAT THE

HEARING IN THE MATTER OF UNITED STATES OF AMERICA PLAINTIFF

VERSUS JEFFREY MACDONALD DEFENDANT WAS HELD BEFORE

THE HONORABLE DUPREE JR AT THE UNITED STATES

10 POST OFFICE AND COURTHOUSE COURTROOM SEVENTH

II FLOOR 310 NEW BERN AVENUE RALEIGH NORTH CAROLINA ON

12 MONDAY JANUARY 14 1985 AT 1000 THAT REPORTED

13
THE PROCEEDINGS IN SAID MATTER AND THAT SAME WAS

14
TRANSCRIBED UNDER MY DIRECT SUPERVISION AND THAT THE

15
FOREGOING PAGES NUMBER THROUGH 231 CONSTITUTE TRUE AND

16
CORRECT TRANSCRIPTION OF THE RECORD OF THE PROCEEDINGS IN

17 SAID CAUSE

18 IN WITNESS WHEREOF HAVE HERETO AFFIXED MY HAND

19 THIS 30TH DAY OF JANUARY 1985

ELLEN

22 COURT REPORTER

23

24

25

II
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