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•• 

TRANSCRIPTION OF INTERVIEW 

OF 

CPT. JEFFREY R. MACDONALD 

PERSONS PRESENT: 

AT: CID OFFICE 

6 APRIL 1970 

CPT. JEFFREY R. MACDONALD 
CW3 FRANZ J. GREBNER, CHIEF, CID 
WOl ROBERT B. SHAW, CRIM. INVES. 
SP? WILLIAM F. IVORY, CRIM. lNVES. 

VOLUME I 

FORT BRAGG, N.C. 

.,, ;, ... ~ ,., 

""' 
P.O. Box 110 

';X-""" 

GR~S; 
11'.0. Box 1729 
ttt~)eigh, N.C. 27602 

(919) 832-4114 
Laurel Springs, N.C. 28644 
(919) 359-2289 

"• 

t 21po Radcliffe Ave. 
" · Charlotte, N.C. 28207 

··(704) 375-5133 
:· t .; 

NCNB Bldg. 
Durham, N.C. 27702 
(919) 683-8656 -1786-
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MR. MACDONALD :.''. PAGE 2 

2 (TRANSCRIPTION OF TAPE 1) 

3 MR. GREBNER: WE'VE DONE A GREAT DEAL ~F WORK AND COLLECTED 

4 A LOT OF INFORMATION (I NAUD lBLE) AND I 

5 WANT TO HEAR YOUR ·sTORY, YOU'VE TOLD IT TO OTHER 

6 PEOPLE (INAUDIBLE) BUT, AGAIN, YOU 1 VE 

7 (INAUDIBLE) (INAUbiBLE) 

. a THE INFOR~ATION MORE CLEARLY • 
·•· ·. 

g .. MR. MACDONALD:. OKAY .• 

MR. GREBNER: . HOW.EVER, BEFORE I DO, I WOULD LIKE TO ADVISE 
10 

. ·'' 

11 YOU OF YOtJR RIGHTS. <: 

12 MR. MACDONALD: IT'S SOUNDING VERY OMINOUS 
.> 

13 
MR. GREBNER: YOU HAVE -T:H~ RIGHT TO REMAIN.;ABSOLUTELY 

:· ··::··:> 

14 

15 
ANYT-HING. HOWEVERc,<tF YOU DO ANSWER ANY QUESTIONS OR_" 

16 
DO ANYTHING THA.T WOUtb TEND TO IN-CRIMINATE YOU·,. THAT 

.'~~_.~ .. 

17 COUtO BE USED AGAINST YOU. 
'r / .. :.·, ~ ; ·.·-

NOW, YOU HAVE•THE RIGHT TO CONSU·LT WITH.COUNSEL 18 

19 4:. ~ {;: ··n> J~EfORt. AN'$:vlEJHN'G .A:th".QUESTIONS; AND. THAT CAf'f BE 
-~ • _ _.· } : ~- f. . ~! i . 

. : ..,) ::cl:v..fu:AN ·cou:NSEL OR.MILITARY COUNSEL. CIVILIAN, IT 

;:_,;, V{OU4D'!Bf;:,~:~Tr.YOVR OWN~ EXPENSE. lF IT'S MILITARY, IT 
. ~ ::! .. t .. • 'Cif.: ...... f , 

•:tAN BE OF~YdDR ~WN CHOOSING~ 

21 

22 
~ , . ·, ·\. ~- .· /!. "~ / "'·(~· ~.~·~ ~:L ~,~}:~ 
? -/ 1'-JEVEN~./rp Y~Hf i>f:c I DE ·T:O ANSWER QUESTIONS AT THIS 23 ., 

24 

·.,· . 

TIME, THAT DO'ESN 1 T MEAN THAT YOU CAN'T STOP AT ANY 

25 

-1787-
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MR. MACDONALD PAGE 3 

2 NOW, DO YOU DESIRE COUNSEL AT THIS TIME? 

3 MR. MACDONALD: NO. 

4 MR. GREBNER: JUST GO AHEAD AND TELL US YOUR STORY. 

5 MR. MACDONALD: LET'S SEE. MONDAY NIGHT MY WIFE WENT TO 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

BED, AND I WAS READING. AND I WENT TO BED ABOUT--_;SOMEhiHqRES 

AROUND TWO O'CLOCK. I REALLY DON'T KNOW; I WAS READING 

ON THE COUCH, AND MY LITTLE GIRL KRISTY HAD GONE INTO 

BED WITH MY WIFE. 

AND I WENT IN TO GO TO BED, AND THE BED WAS WET. 

SHE HAD WET THE BED ON MY SIDE, SO I BROUGHT HER IN HER 

OWN ROOM. AND I DON'T REMEMBER IF I CHANGED HER OR ~OT; 

GAVE HER A BOTTLE AND WENT OUT TO THE COUCH 'CAUSE MY 

BED WAS WET. AND I WENT TO SLEEP ON THE COUCH. 

AND THEN THE NEXT THING I KNOW I HEARD SOME 

SCREAMING, AT LEAST MY WIFE; BUT I THOUGHT I HEARD 

KIMMIE, MY OLDER DAUGHTER, SCREAMING ALSO. AND I SAT 

UP. THE KITCHEN LIGHT WAS ON, AND I SAW SOME PEOPLE AT 

THE FOOT OF THE BED . 

SO, I DON'T KNOW IF I REALLY SAID ANYTHING OR I 
r·,',~ ,~ 

r·, .. 

WAS GETT:I NG READY' TO SAY SOMETHING' .. · THIS HAPPENED REAL 

FAST. YOU KNOW, WHEN YOV TALK ABOUT IT, IT SOUNDS LIKE 
~ . . 

IT TOOK FOREVER;: BlJ,T. lT DIDN'T TAKE FOREVER. 

AND SO, :·1 'SAT U.P,; AND.~ AT.FIRST I THOUGHT IT WAS--

I JUST COULD SEE THREE PEOPLE, AND I DON'T KNOW IF I---

-1788-
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MR. MACDONALD PAGE 4 

IF I HEARD THE GIRL FIRST--~R I THINK I SAW HER FIRST. 

I THINK TWO OF THE MEN SEPARATED SORT OF AT THE END OF 

MY COUCH 7 AND I KEEP---ALL I SAW WAS SOME PEOPLE REALLY. 

AND THIS GUY STARTED WALKING DOWN BETWEEN THE 

COFFEE TABLE AND THE COUCH 7 AND HE RAISED SOMETHING 

OVER HIS HEAD AND JUST SORT OF THEN---SORT OF ALL 

TOGETHER---I JUST. GOT A- GLANCE OF THIS GIRL WlTH KIN~ 

OF A LIGHT. ON HER FACE. I DON'T KNOW IF IT WAS A 

FLASHLIGHT OR A CANDLE 7 BUT IT LOOKED TO ME LIKE SHE 

WAS HOLDING SOMETHING. AND I JUST REMEMBER THAT MY 

INSTINCTIVE THOUGHT WAS THAT "SHE'S HOLDING A CANDLE. 

WHAT THE HELL IS SHE HOLDING A CANDLE FOR?" 

BUT SHE SAID 7 BEFORE I WAS HIT THE FIRST TIME 7 

"KILL THE PIGS. ACID'S GROOVY." 

NOW 7 THAT'S ALL---THAT'S ALL I THINK I HEARD 

BEFORE I WAS HIT THE FIRST TIME 7 AND THE GUY HIT ME IN 

THE HEAD. SO I WAS KNOCKED BACK ON THE COUCH 7 AND THEN 

I STARTED STRUGGLING TO GET UP 7 AND I COULD HEAR IT 

ALL THEN:.--NOW ,;r · C.<!>ULD--~MAY8t IT'S REALLY 7 YOU KNOW-;---
'. ; . ~ :·~· ~:. . < \, ' ., 

I DON'T KNOW; IP I -WAS REPEAliNG TO MYSELF WHAT SHE JUSl 

SAID OR I~ I KE.PT .H!:ARIN~ IT 7 BUT I 'KEPT---I HEARD 7 

YOU KNOW 7 "ACID IS GROOVY. KILL THE PIGS." 

AND I STARTE~ TO STRUGGLE UP; AND I NOTICED THREE 

MEN NOW; AND I THINK THE GIRL WAS KIND OF BEHIND THEM7 

-1789-
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MR. MACDONALD PAGE 5 

EITHER ON THE STAIRS OR AT THE FOOT OF THE COUCH BEHIND 

THEM. AND THE GUY ON MY LEFT WAS A COLORED MAN, AND HE 

HIT ME AGAIN; BUT AT THE SAME TIME, YOU KNOW, I WAS 

KIND OF STRUGGLING. AND THESE TWO MEN, I THOUGHT, WERE 

PUNCHING ME AT THE TIME. THEN I---I REMEMBER THINKING 

TO MYSELF THAT---SEE, I WORK OUT WITH THE BOXING GLOVES 

SOMETIMES. I WAS. THEN---AND I KEPT---"GEEZE, THAT GUY 

THROWS A HELL OF A PUNCH," BECAUSE HE PUNCHED ME IN 

THE CHEST, AND I GOT THIS TERRIFIC PAIN IN MY CHEST. 

AND SO, I WAS STRUGGLING, AND I GOT HIT ON THE 

SHOULDER OR THE SIDE OF THE HEAD AGAIN, AND SO I TURNED 

AND I---AND I GRABBED THIS GUY'S WHATEVER IT WAS. I 

THOUGHT IT WAS A BASEBALL BAT AT THE TIME. AND I HAD--

I WAS HOLDING IT. I WAS KIND OF WORKING UP IT TO HOLD 

ONTO IT. 

MEANWHILE, BOTH THESE GUYS WERE KIND OF HITTING 

ME, AND ALL THIS TIME I WAS HEARING SCREAMS. THAT'S 

WHAT I CAN'T, FJ.G.L!RE,1 ,0~T, ,SO---L.ET'S SEE, I WAS HOLDING-t--
, l ,' ,,l ~~ ,~· : / 

SO, I SAW THE-.:.-;A~p1,;ALL 1 GOT.,A. GUIMP;SE WAS, WAS SOME 

STRIPES. I T.OL[) Y..OU, .I )"!;!INK, THEY WERE E6 STRIPES. 
. -~ . . 

THERE WAS~GNE BOTTOM ROCKER· AND IT WAS AN ARMY JACKET, 

AND THAT MAN. MAs ·,ft;:··aaLoRED MAN, Ar.JD THE Two MEN, oTHER 

MEN, WERE WHITE. 

AND I DIDN'T REALLY NOTICE TOO MUCH ABOUT THEM. 

\ 
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MR. MACDONALD PAGE 6 

AND SO I KIND OF STRUGGLED, AND I WAS KIND OF OFF 

BALANCE, 'CAUSE I WAS STILL HALF WAY ON THE COUCH AND 

HALF OFF, AND I WAS HOLDING ONTO THIS. AND I KEPT 

GETTING THIS PAIN, EITHER IN---YOU KNOW, LIKE SORT OF 

IN MY STOMACH, AND HE KEPT HITTING ME IN THE CHEST. 

AND so, I LET GO OF THE CLUB; AND I WAS GRAPPLING 

WITH HIM AND I WAS HOLDING HIS HAND IN MY HAND. AND 

I SAW, YOU KNOW, A BLADE. I DIDN'T KNOW WHAT IT WAS; 

I JUST SAW SOMETHING: THAT LOOKED Ll KE A BLADE AT THE TIME. 

AND SO, THEN I CONCENTRATED ON HIM. WE WERE KIND 

OF STRUGGLING IN THE HALLWAY RIGHT.THERE AT THE END OF 

THE COUCH; AND THEN REALLY THE NEXT DISTINCTIVE THING, 

I THOUGHT THAT---I THOUGHT THAT I NOTICED THAT---I SAW 

SOME LEGS, YOU KNOW, THAT---NOT COVERED---LIKE I'D SAW 

THE TOP OF SOME BOOTS. ANO I THOUGHT THAT I SAW KNEES 

AS I WAS FALLING. 

BUT IT WASN'T WHAT WAS IN THE PAPERS THAT I SAW 

WHITE BOQTS. I. NEVER SAW·•·WH I TE,.· MUDDY BOOTS. I SAW---
' I . 

SAW SOME 'KNEES ON THE '.T..QP. OF BOOTS, AND I TOLD, I THIN~, 

THE INVESTIGATOR~ I THOUGHT THEY WERE BROWN, AS A 

MATTER OF FACT. 

AND THE NEXT THING I ·REMEMBER, THOUGH, WAS LYING 

ON THE HALLWAY---AT THE END OF THE HALLWAY FLOOR, AND 

I WAS FREEZING COLD AND IT WAS VERY QUIET. AND MY 
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MR. MACDONALD PAGE 7 

TEETH WERE CHATTERING, AND I WENT DOWN AND---TO THE 

BEDROOM. 

AND I HAD THIS---1 WAS DIZ~Y; YOU KNOW. I WASN'T 

REALLY.,--'-REAL ALERT; : AND 1---MY WIFE WAS LYING ON 

THE---THE FLOOR NEXT TO THE BED. AND THERE WERE---THER~ 

WAS A KNIFE IN HER UPPER CHEST. 

SO, I TOOK THAT OUT; AND I TRIED TO GIVE HER 

ARTIFICIAL RESPIRATION BUT THE AIR WAS COMING OUT OF 

HER CHEST. SO, I WENT AND CHECKED THE KIDS; AND---JUST 

A MINUTE---AND THEY WERE---HAD A LOT OF---THERE WAS A 

LOT OF BLOOD AROUND. 

SO, I WENT BACK INTO THE BEDROOM; AND I---THIS 

TIME I WAS FINDING IT REAL HARD TO BREATHE, AND I WAS 

DIZZY. SO I PICKED UP THE PHONE AND I TOLD THIS ASSHOLE 

OPERATOR THAT IT WAS---MY NAME WAS CAPTAIN MACDONALD 

AND I WAS AT 544 CASTLE DRIVE AND I NEEDED THE M.p. 1 S 

AND A DOCTOR AND AN AMBULANCE. AND SHE SAID, "IS THIS 

ON POST OF OFF posot>."---~OMETH;·NG L~Ki THAT. AND I 
> '"'. ' • 

STARTED YELLING AT HER. I SAID---FINALLY, I TOLD HER 

IT WAS ON POST:,,AND SHE-SAID, "WELL, YOU'LL HAVE TO CALL 

THE M.P.'S." 

SO, I DROPPED THE PHONE; AND I WENT BACK AND I 

CHECKED MY WIFE AGAIN; AND NOW I WAS---I DON'T KNOW. 

I ASSUME I WAS HOPING I HADN'T SEEN WHAT I HAD SEEN OR 
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MR. MACDONALD PAGE 8 

I'D---OR I WAS STARTING TO THINK MORE LIKE A DOCTOR. 

SO, I WENT BACK A~D I CHECKED FOR PULSES. YOU KNOW, 

CAROTID PULSES AND STUFF; AND I---THERE WAS NO PULSE 

ON MY WIFE, AND I WAS-~~1 FELT I WAS GETTING SICK TO 

MY STOMACH AND I WAS SHORT OF BREATH, AND I WAS DIZZY 

AND MY TEETH WERE CHATTERING 'CAUSE I WAS COLD. AND SO 

I DIDN'T KNOW IF I WAS GOING---I ASSUME I WAS GOING 

INTO SHOCK BECAUSE I WAS SO COLD. THAT'S ONE OF THE 

SYMPTOMS OF SHOCK; YOU ST~~ING SHAKING CHILLS. 

SO, I GOT DOWN ON ALL FOURS; AND I WAS BREATHING 

FOR A WHILE. THEN I REALIZED THAT I HAD TALKED TO THE 

OPERATOR AND NOTHING REALLY HAD HAPPENED WITH HER. BUT 

IN ANY CASE, WHEN I WENT BACK TO CHECK MY WIFE, I THEN 

WENT TO CHECK THE KIDS. AND A COUPLE TIMES I HAD TO---

THINKING THAT I WAS GOING INTO SHOCK AND NOT BEING ABLE 

' TO BREATHE. : ,.•; 

,, ~ ~ . 
'<-· ... ~1\ot . ' 

NOW I---YOU KNOW, WHEN I LOOK BACK, 'OF COURSE, IT'~ 

MERELY A SYMPTOM~ THAT SHORTNESS OF'.BREATH. IT ISN'T--I

YOU WEREN'T REALLY"·1A;:lAT, B.AD., BUT .. TH.4\T,'S, YJHAT HAPPENS 
. . ? ' .I . !• '! • • ~:: ' ! .'-' ' \ ~ 

WHEN YOU GET A PNEUMOTHORAX. YOU---YOU THINK YOU CAN'T 

BREATHE. 

AND I HAD TO GET DOWN ON MY HANDS AND KNEES AND 

BREATH FOR A WHILE, AND THEN I WENT IN AND CHECKED THE 

KIDS AND CHECKED :THEIR PULSES AND STUFF. AND--- I DON 1 T 
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MR. MACDONALD PAGE 9 

KNOW IF IT WAS THE FIRST TIME l CHECKED THEM OR THE 

SECOND TIME I CHECKED THEM, TO TELL YOU THE TRUTH; BUT 

I HAD ALL~--YOU KNOW, BLOOP ON MY HANDS AND I HAD LITTL 

CUTS IN HERE AND IN HERE (POINTING TO HIS MID-SECTION), 

AND MY HEAD HURT. 

50, WHEN I REACHED UP TO FEEL MY HEAD, YOU KNOW, 

MY HAND WAS BLOODY. AND SO 1---1 THINK IT WAS THE 

SECOND CIRCUIT 'CAUSE IT---BY THAT TIME, I WAS---I WAS 

THINKING BETTER, I THOUGHT. AND l WENT INTO THAT---I 

WENT INTO THE BATHROOM RIGHT THERE AND LOOKED IN THE 

MIRROR AND DIDN'T--~NOTHING LOOKED WRONG. I MEAN THERE 

WASN'T REALLY EVEN A CUt OR ANYTHING. 

SO, I---THEN I >WENT OUT IN THE HALL. I COU LDN 1 T 

BREATHE, SO I WAS ON MY HANDS AND KNEES IN THE HALL, 

AND SO I WE~T IN AND---THIS WAS IN THE---YOU KNOW, 
i;'' ~. . ~ ' :.. - > 

IN THE MIDDLE OF .tHE HA{:L\:;,Ay.'·tHE.RE. ANb I WENT THE 

OTHER WAY. I WENT' INfO T~t:. KITyHEN, -'p''I CKED UP THAT 

PHONE AND THE OPERATOR WAS ON THE LINE. MY OTHER PHONE 

HAD NEVER BEEN HUNG Up. 

AND SHE WAS STILL ON THE LINE, AND SHE SAID, "IS 

THIS CAPTAIN MACDONALD?" I SAID, ''YES, IT IS." AND 

SHE SAID, "JUST A MINUTE." AND THERE WAS SOME DIAL 
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MR. MACDONALD PAGE 10 

TONES AND STUFF AND THEN THE SERGEANT CAME ON. AND HE 

SAID, "CAN I HELP YOU?" SO, l TOLD HIM THAT I NEEDED 

A DOCTOR AND AN AMBULANCE AND THAT SOME PEOPLE HAD BEEN 

STABBED, AND THAT I THOUGHT I WAS GOING TO DIE. 

AND HE SAID, "THEY'LL BE RIGHT THERE." SO, I 

LEFT THE PHONE; AND I REMEMBER GOING BACK TO LOOK AGAIN. 

AND THE NEXT THING I KNEW, AN M.P. WAS GIVING ME 

MOUTH-TO-MOUTH RESPIRATION NEXT TO---NEXT TO MY WIFE. 

NOW, I REMEMBER I SAW---I DON'T KNOW IF IT WAS THE 

FIRST OR SECOND TRIP INTO THE BEDROOM TO SEE MY WIFE---

BUT I SAW THAT THE BACK DOOR WAS OPEN; BUT THAT'S 

IMMATERIAL, I GUESS. 

THAT'S IT. 

15 BY MR. GREBNER 

16 Q 

17 A 

18 Q 

19 A 

20 

21 

22 

23 

24 

25 

WHEN YOU WOKE UP,. WHAT~..: .... THERE :\.rE).E · TH'REE. MEN THERE? 
·~ J t' l ' ' '·'I "'··. 'r ' 9\. : , ' •' ~· 

' .· ·,, . ' ·,. ) ., ~ . . 

THE FIRST TIME? YOU MEAN WHEN I WAS ON THE COUCH? 

YES. 

RIGHT. WELL, I---~EA~. NOW I~--Sl~x X0U KNOW, LET 
I".,_' ', ;~" ' • t ~ ;• • ' ~ • 

ME SAY ONE THING NOW. YOU KNOW, WHEN YOU SAY SOMETHING, 

IT SOUNDS CUT AND DRIED, BUT THIS THING HAPPENED---I'M 

SURE IT DIDN'T TAKE MORE THAN EIGHT OR TEN SECONDS WHEN 

I THINK BACK ABOUT IT. 

YOU KNOW, I MEAN I'VE BEEN IN FIGHTS BEFORE AND 

CHRIST, YOU THINK IT'S AN ETERNITY~ AND WHEN IT'S 
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MR. MACDONALD PAGE 11 

Q 

A 

OVER, IT'S LESS THAN A MINUTE. BUT I'M SURE THIS WAS 

A MATTER OF SECONDS, AND I'D JUST WOKEN UP AND IT WAS 

DARK. AND I THINK IT WAS THREE MEN, RIGHT; BECAUSE I 

REMEMBER STRUGGLING SPECIFICALLY WITH THREE PEOPLE IN 

FRONT OF ME AND SEEING A FOURTH---SEEING THE GIRL. 

AND, REALLY, ALL I SAW OF HER WAS SOME LONG~ STRINGY 

BLONDE HAIR AND---AND A BIG HAT. 

YOU SAY THIS MAN WITH THE SERGEANT STRIPES ON CAME TOWARD 

TOWARD YOU? WHERE DID HE STRIKE YOU FIRST? ON THE 

HEAD? 

RIGHT. RIGHT. I MEAN I WAS JUST SITTING---I WAS JUST 

SITTING IN BED. I WAS JUST GETTING READY TO SAY SOME-

THING LIKE, "WHAT THE HELL ARE YOU---WHAT'S GOING ON 
.. ,,. 1: ',•' 

HtRE ?" WHEN. I COULD. 'HEAR 'fi·IIE S G'REAMlNG • 1 . 
'!'- • ~ ' ' 1 •·, ~ ~ ' ~ ;j 

AND REALLY, IT ISN 1 T _h.,,MAT~E·l Cfp LiK~, RUNNING AT 
""'''L, 

ME OR ANYTH 1 NG 'cAus·E 1 T wAs ON'4 v' ;A :STEP. ' THE Po I NT 1 s 
i _: ' ) '· -~' -~c~, . l 

HE WAS CLOSER THAN TH~ OTHER~; AND I ~EM~MBER THINKING 
. ·-~ .• ~~- . ~·~ i . i ' ' ' . ·?~~ ~-· .. :.; ~ 

THAT HE WAS RAISING SOMETHI~G AND I REALLY DIDN'T EVEN 

DEFEND MYSELF. I MEAN IT WAS REALLY TOO---TOO FAST. I 

JUST SORT OF SAT UP; AND AS I LOOKED AND SAW THESE 

PEOPLE, HE WAS DOING THIS AT, REALLY, THE SAME TIME; 

AND HE HIT ME. 

AND---I MEAN THEY WEREN'T SHOUTING OR ANYTHING. 

THERE WASN'T ANY.:_--1 MEAN SHE WASN'T JUMPING UP AND DOWI\ 
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MR. MACDONALD PAGE 12 

AND SCREAMING, YOU KNOW, ''KILL THEM." THE POINT WAS, 

IT ALL SEEMED---YOU KNOW, WHEN YOU SEE IT LIKE IN 

"EASY RIDER." I MADE THE MISTAKE OF GOING TO SEE THAT 

FILM. YOU KNOW, THEY HAVE ALL THESE STOP-ACTION 

THINGS. WELL, THAT'S WHAT IT SEEMED LIKE. 

ALL I REALLY SEE IS THESE REAL FAST GLIMPSES OF 

WHAT HAPPENED. 

BY MR. SHAW 

Q CAPTAIN MACDONALD, YOU TOLD ONE OF THE OTHER INVESTIGAT RS 

EARLIER THAT YOU WERE WEARING A PAJAMA TOP THAT WAS 

PULLED OVER YOUR HEAD, OR SOMETHING LIKE THAT. 

A RIGHT. ~ELL, ALL I KNOW IS THAT---WELL, WHEN I WAS 

STRUGGLING NOW---AFTER I HAD BEEN HIT THE FIRST TIME, 
: -~l>·';"'': -~ " ~ '., ~:···:: ~i ~ ·1 ,.· ,, ,,· 

I WAS STRUGGLING W:I;,T,H THESE\tUYS.;,.,AND MY-,.;r-SOMEHOW, MY 
• ,i' .,. :, • 

PAJAMA TOP-~-I DON'T KNOW IF IT WAS RIPPED FORWARD OR 
~ . ·:l;, ,, , ' ·'.' '' 

PULLED OVER MY HEAD.:, -~ DON':r THINK, iT WAS PULLED OVER MY 
.:.. ,.,. •• ';> 

THROUGH IT . 

BUT ALL OF A SUDDEN, IT WAS ALL AROUND MY HANDS 

AND IT WAS IN MY WAY. AND I REMEMBER THAT I WAS HOLDIN 

THIS THING IN MY HAND---THE GUY'S HAND---THAT---THAT I 

COULDN'T MANUEVER VERY WELL. MY HANDS WERE KIND OF 

WRAPPED UP IN THE THING. 

AND AS THEY WERE PUNCHING ME, I WAS KIND OF USING 
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MR. MACDONALD PAGE 13 

Q 

A 

THAT A LITTLE BIT, YOU KNOW, HOLDING IT---RIGHT, 

EXACTLY---'CAUSE THIS GUY, I THOUGHT, WAS REALLY 

PUNCHING ME IN THE CHEST, YOU KNOW, AND IN THE STOMACH 

'CAUSE 1---1 WAS GETTING HIT ACROSS HERE (POINTING TO 

THE MID-SECTION OF HIS BODY). 

SO, IN EFFECT, I WAS BLUNTING EVERYTHING BY, YOU 

KNOW, HOLDING THIS UP; cAND I COULDN'T GET MY HANDS FREE 

OUT OF THIS THING. .AND I REMEMBER I ENDED UP, WHEN 

1 1 WAS LAYING ON THE FLOOR---I FORGOT TO SAY THAT---WHEN 

I WOKE UP ON---IT WAS STILL AROUND MY HANDS AND EVERY-

THING, AND I TOOK IT OFF AS I WAS GOING IN THE BEDROOM. 

AND AFTER I TOOK THIS KNIFE OUT OF MY WIFE'S CHEST, I-

YOU KNOW, KEEPING HER WARM ... YOJJ: kNOW, TO TREAT SHOCK, 
;" ~ ,· ' . 

THAT WOULD BE. c t~AUD ISLE) ·•ANd KEEP. ~HEM WARM. 

WAS COLLETTE ALIVE THEN?' .. ''": ,.,. 
.~: ; :. 

.,. ' 
' . . . " 't ~· .. 

1---1 DON'T THINK SO, s'r'R', BECAUSE MEDICALLY, I DON'T 
}'~··· d ',~'·{·+,. i, ~ .. ·.j·· 

THINK SHE COULD HAV£ HE:!:N BECA,VS{ 'wHEN .t ·.GAVE HER 

MOUTH-TO-MOUTH, I REMEMBER DISTINCTLY THE BUBBLES WERE 

COMING OUT OF HER CHEST. SO, HER CHEST WALL WASN'T--

IF IT'S NOT INTACT---YOU KNOW, YOU BREATHE BY EXPANDING 

YOUR CHEST WALL AND IT PULLS YOUR LUNG OUT BY A VACUUM 

AND IF THE VACUUM IS BROKEN, YOU CAN'T BREATHE. 

I MEAN I DIDN'T THINK OF ALL THAT THEN. I'M JUST 

SAYING THAT---I DON'T THINK SHE WAS ALIVE BECAUSE SHE 
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MR. MACDONALD PAGE 14 

Q 

A 

Q 

A 

WAS JUST LYING THERE, VERY STILL, AND MADE NO RESPONSE 

AT ALL; AND I DIDN'T CHECK HER PULSE INITIALLY. ALL I 

DID WAS SEE HER AND TAKE THE KNIFE OUT OF HER CHEST AND- -

AND BREATHE INTO HER MOUTH, REALLY. 

SO, I DON'T KNOW; BUT I ASSUME NOT. SHE JUST--

YOU KNOW, I'VE SEEN A LOT OF DEAD PEOPLE AND YOU CAN 

(INAUDIBLE). 

DID YOU TRY TO MOVE HER ANY PLACE? YOU SAID SOMETHING 

ABOUT ELEVATING HER FEET. WOULD YOU GO THROUGH THAT? 

GEEZE, I DON'T KNOW, SIR. I DON 1 T THINK SO. I MEAN 

MAYBE---THERE'S A GREEN CHAIR THERE. MAYBE SHE WAS 

LEANING AGAINST·'Il>')··.{)qN··'T>REMEMBER SP.EC"lFI.CALLY, NO. 
• • I . . ,. . . ' 

• ., t ~ 1. '"'" ~ f, • : ~ I • 

BUT, YOU KNO.W, I~f SHE: IdA$ 'LYING A LITTLE CROOKED, 

IN MY COMPULSIVE:'t:1ANNER I MIGHT' HAVE STRAIGHTENED HER 
, .. 

OUT OR SOMETHING .. BUT I HONESTLY DON'T REMEMBER THAT. 

I CAN'T---I CAN'T ':sA} Y~S<ro lHA-T. I ·DbN'T REMEMBER 

MOVING HER. 

I REMEMBER, YOU KNOW, LATER ON, WHEN I WAS CHECKIN~ 

FOR PULSES AND STUFF---YOU CHECK FEMURALS AND CAROTIDS 

AND WRIST---AND, YOU KNOW,SO I HAD TO MOVE HER LIMBS, 

PROBABLY. BUT I DON'T THINK 1 MOVED H~R BODY AT ALL. 

DO YOU HAVE ANY IDEA HOW LONG YOU WERE LYING THERE 

UNCONSCIOUS? 

GEEZE, NO. 
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MR. MACDONALD PAGE 15 

Q NOTHING 

A NO, I HAVE NO ID~A. ALL I KNOW IS, WHEN I LOOKED AT MY 

YOU KNOW, MEDICAL RECORDS AND STUFF AND THEY TOLD ME 

WHAT MY BLOOD PRESSURE WAS, I COULDN'T HAVE BEEN 

UNCONSCIOUS FROM SHOCK. IT HAD TO BE FROM A, YOU KNOW, 

BLOW ON THE HEAD. 

AND, SO, IN OTHER WORDS, THIS CHILLING THAT I WAS 

GOING---I MEAN THE SHAKING CHILLS WAS NOT FROM SHOCK 

AND IT MUST HAVE BEEN FROM THE TEMPERATURE. SO, IT 

MUST HAVE COOLED OFF. THAT'S ALL I CAN TELL YOU. 

YOU KNOW, AS .J ·GO; pVE;R ,I'T MYSE;LF, JN .·~y ·OWN MIND, 
" ' t "< ' • ~ • J 

1 T HAD To TAKE AWHI LE . .':ro · G-~T·; 'ME coL;', ENOOGH'· To HAVE 

SHAKING CHILLS SOt MY TEETH WERE ·st-tA1<'1 NG. .·THAT'S A 
' ' ' ',. 

' I . 

REAL---THAT'S A REAL CHILL~ YOU KNOW, IN 'CONTRAST TO 
~· ,. 

PEOPLE WHEN THEY SAY THE~'~i CHILLf. 
'., 

SO, IF I WASN'T IN SHOCK, THE ONLY THING I CAN SAY 

IS---AS I'VE WORKED IT OVER 6 MILLION TIMES---THAT IT 

MUST HAVE GOTTEN COLD ENOUGH IN THERE THAT I WAS COLD 

JUST FROM THE COLD. IT PROBABLY WOULD BE---

Q DO YOU THINK IT WAS FROM THE DOOR BEING OPEN? 

A RIGHT, THAT'S WHAT I MEAN. 

Q HOW DO YOU CONTROL THE TEMPERATURE IN THIS HOUSE, 

BECAUSE IT WAS REAL WARM WHEN WE GOT THERE. 

A OH, JESUS, I DON'T---WELL, THE HEAT'S ALWAYS ON. WE 

-1800-

Appeal: 15-7136      Doc: 31-1            Filed: 08/16/2016      Pg: 355 of 720 Total Pages:(355 of 2180)



• 
~ .. 
0 
N 

N 
0 

~ 
0 

z 

.i 
z 
z 

~ 
0 
u 

Q 

"" " ~ .. 

2 

3 

4 

5 

6 

7 

8 

MR. MACDONALD PAGE 16 

Q 

A 

JUST TURN SOME OF THE RADIATORS OFF IF IT GETS TOO HOT. 

YOU JUST TURN THE RADIATORS OFF---(INAUDIBLE) 

TO CONTROL THE TEMPERATURE? 

RIGHT. RIGHT, AND OPEN WINDOWS, YOU KNOW. AND WE DON'T 

HAVE ANY THERMOSTAT IN THE HOUSE. IF THE WINDOWS ARE 

KEPT CLOSED AND THE RADIATORS ARE LEFT ON, IT GETS 

UNBEARABLE IN THERE. IT'S TOO HOT. 

9 BY MR. IVORY 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q WHAT PART OF THE HALLWAY WERE YOU LAYING IN? 

A ORIGINALLY? 

Q YEAH. 

A DOWN NEAR THE END. pOWN NEAR ~~E~CQUCH END. 
' ;; ' 

BY MR. GREBNER 
·' \. 

Q 

A 

Q 

A 

WHEN YOU WERE---WHERE 'Dl o· tf:iE fSTR\JGGLE ACTUALLY TAKE 
~ . ·. . ··~~' .. ~ . ' ' ' 

PLACE WHEN YOU WERE STRUGGLING WITH THESE THREE MEN? 

RIGHT---RIGHT AT THE END; RIGHT AT THE FOOT OF THE 

COUCH. 

RIGHT AT THE FOOT OF THE COUCH? 

THIS WASN'T A BIG DEAL, YOU KNOW. I WASN'T JAMES BOND 

LIKE---LIKE ALL MY READINGS. IT DIDN'T WORK OUT THE WA 

IT'S SUPPOSED TO WORK OUT---COME CHARGING THROUGH. 

BY MR. IVORY 

Q WERE THE THREE MEN INVOLVED IN THIS INITIAL ASSAULT? 

A YEAH, WELL~THEY WERE---YEAH. I MEAN IT WAS NOT-~-1 
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MR~ MACDONALD PAGE 17 

REMEMBER, YOU KNOW, IT WAS JUST KIND OF A SCENE AROUND 

ME THAT I WAS GRABBING THINGS AND HOLDING ON, BASICALLY. 

AND I REMEMBER AT ONE TIME, WHEN I LET GO OF THE---THIS 

CLUB THAT---YOU KNOW, I TRIED TO HIT A COUPLE PEOPLE; 

AND I THINK I HIT THE GUY WITH THE CLUB ONCE, BUT 

NOTHING VERY SPECTACULAR, LET ME TELL YOU. 

8 BY MR. SHAW 

9 Q 

10 A 

11 

12 

13 Q 

14 

15 A 

16 Q 

17 

18 

19 

20 

21 

22 

23 

24 A 

25 Q 

DO YOU THINK YOU HIT HIM WITH YOUR FISTS, TOO? 

FISTS---I REALLY GRABBED. YOU KNOW, I GOT GRABBING; 

AND I THOUGHT AT. THE"'·rrME THAT--·-c::J'Hf\"T;·.yau -KNOW, I WAS 
.:: : _,.\ ... ~. f. •' ·,, '·;/' ,;. ~ 

GRABBING HIM ON:f~E~~~ . ' 
' ~-:-- ··~. 

---RIGHT THERE A~ THAT SPOT. WE ~A~E'~O REAL CLINICAL 
' 

WITH YOU, CAPTAIN MACDONALD. 

RIGHT. 

DO YOU UNDERSTAND THAT? BECAUSE THIS BRINGS BACK 

PAINFUL MEMORIES TO YOU, I KNOW. BUT WE HAVE TO BE 

SPECIFIC AS LONG AS YOU CAN. 

WE FOUND SOME DISTURBANCE THERE, AND IT LOOKED 

LIKE SOME KIND OF A STRUGGLE HAD PROBABLY GONE ON. IF 

I REMEMBER RIGHT, YOU JUST SAID THAT YOU WERE SITTING 

DOWN, HALF STANDING, HALF SITTING THERE AT THE COUCH 

AND STRUGGLING AT ONE POINT. IS THAT RIGHT? 

RIGHT. 

SO THAT WOULD PUT A MAN BETWEEN YOU AND THE COFFEE 
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MR. MACDONALD PAGE 18 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

TABLE, SO TO SPEAK, RIGHT THERE OR SOMETHING. 

YEAH, RIGHT. 

SO THIS WOULD PROBABLY ACCOUNT FOR THE COFFEE TABLE 

BEING IN THE POSITION .THAT IT WAS IN---KNOCKED OVER AND 

MOVED AROUND---

THERE WAS SOMETHING ELSE I WANTED TO ASK YOU, TOO. 

YOU WENT TO THE BATHROOM TO CLEAN 'YOURSELF UP A LITTLE 

BIT. IS THAT RIGHT? 

YEAH, I ASSUME SO. THAT SEEMS A LITTLE RIDICULOUS, 
4', 1' . ' 

DOESN'T IT? . \: 

NO, IT DOESN'T. 
~- ··~- ' . 

BUT, YEAH. 

DID YOU CHECK YOUR:SEL:F TO S~E JF'·,Ypu;WE.~~ HURT? 

WELL, ORIGINALLY, YEAH~ YOU KNOW. I WENT TO SEE WHAT 

KIND OF A HEAD INJURY I HAD, 'CAUSE I REMEMBER MY HEAD 

HURT LIKE CRAZY. AND THEN I WENT---I KNEW I WASN'T 

THINKING ENTIRELY CORRECTLY, 'CAUSE I'M ALWAYS---YOU 

KNOW, IN THE EMERGENCY ROOM. I KNOW I'M GOOD IN THE 

EMERGENCY ROOM. I NEVER, YOU KNOW, LOSE MY COOL, SO 

TO SPEAK. 

WHAT KIND OF A HEAD INJURY DID YOU HAVE? 

OH, I JUST SEEMED TO HAVE A LITTLE---A LITTLE BUMP ON 

THIS HEAD, AND I HAD A PAIN BACK HERE AND A LITTLE LUMP 

BACK HERE (MOTIONING TO THE BACK OF HIS HEAD). IT 
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MR. MACDONALD PAGE 19 

WASN'T VERY EXCITING. IT WASN'T WHAT I, YOU KNOW, 

EXPECTED. 

Q DID YOU CHECK YOUR SIDE THERE? 

A YEAH, l---THAT WAS BUBBLING. YOU KNOW, THAT WAS---

Q BUBBLING? 

A YEAH, THERE WAS BUBBLES COMING OUT OF THAT; AND I HAD 

TO TELL THE IDIOT OVER IN WOMACK FOR THREE TIMES. 

Q 

A 

I MEAN, YEAH---NEVERTHELESS, AND THAT'S NOT---NOT 

IMPORTANT. 
........ : ·ri:IM~.:·· .. .~ .. , 

~· f; ,, 

GO AHEAD AND TELL'u~: 
; '··-'!, : 

WELL, WHEN I WAS,J~~-~I KEP~ SAYLNG~I CQULDN'T BREATHE, 
~ .. ;, .. ,-~· 

AND HE SAYS, "YOU .. CJ'>,N,.B,REATHE.!' ···~O,:I SAID, "I'M 

TELLING YOU I CAN'T BREATHE. IT HURTS TO BREATHE." 

AND---AND I WAS SHORT OF BREATH. I KNEW I WAS BREATHIN~, 

YOU KNOW (INDICATING). 

NOW, THAT IS A---THAT SOMETIMES IS A---IS A---WHAT, 

YOU KNOW, A SYMPTOM RATHER THAN FOR REAL. IN OTHER 

WORDS, YOU MIGHT NOT BE THAT SHORT OF BREATH BUT YOUR 

BODY REACTS AS THOUGH IT IS. AND WHEN .YOU GET A 

PNEUMOTHORAX, THAT'S ONE OF. THE THINGS THAT HAPPENS. 

EVEN THOUGH IT'S A LITTLE PNEUMOTHORAX, YOU BREATHE 

FAST AND YOU FEEL AS THOUGH YOU CAN'T BREATHE IN---YOU 

CAN'T BREATHE. 

SO, I SAID TO HIM, "I CAN'T BREATHE. I NEED---I 
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MR. MACDONALD PAGE 20 

NEED OXYGEN. I CAN'T BREATHE. 11 AND, SO THEY WERE 

LOOKING ME OVER, AND THERE WAS JUST A LITTLE TRICKLE 

OF BLOOD HERE AND A WHOLE BUNCH OF LITTLE PUNCTURE 

MARKS ACROSS MY ABDOMEN. AND I GUESS WE ENDED UP WITH 

FOURTEEN OF THEM, OR SOMETHING LIKE THAT; AND THERE WAS 

A LITTLE---A LITTLE CUT HERE (MOTIONING TO HIS ARM). 

Q WAS THIS FROM THESE ASSAILANTS? THESE PEOPLE THAT WERE 

IN THE HOUSE? 

A WELL, I ASSUME SO~ 
'i ~' : • ~ 

i 

Q YOU DIDN'T DO IT ,,YO~RSELf, DID YOU? 
,_. 

A NO. SO, THEY SA~tr .. JO ~ME, "WELL,' YOU KNOW) WE 1 LL HAVE 

TO GET AN X-RAY. 11 
.. ~.· ~o·, WE GOT .A.~ -X--RAY';~' 'AND HE CAME 

BACK AND SAID, "THE X-RAY LOOKS GOOD." AND WHEN YOUR 

CHEST IS BUBBLING, YOU HAVE A PNEUMOTHORAX. 

I MEAN, IF YOU TAKE A BREATH AND BUBBLES COME OUT- -

1 MEAN IT'S VERY SIMPLE. ANY SPECIAL FORCES MEDIC KNOWs 

THAT AND ANY NURSE KNOWS THAT, AND THEY'LL PUT A CHEST 

TUBE IN. IN CAPE FEAR VALLEY THEY KNOW WHEN A CHEST 

TUBE HAS TO GO IN BEFORE---BEFORE YOU EVEN SEE THE 

PATIENT. 

AND I SAID, "WELL," I SAID, 11 1 DON'T KNOW ABOUT 

YOU GUYS," I SAID, "BUT MY CHEST HURTS LIKE HELL AND 

I CAN '·T BREATHE AND IT'S BUBBLING. 11 NOW, THAT TO ME--

THAT MEANS I HAVE A PNEUMOTHORAX WITH A PUNCTURE IN THE 
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MR. MACDONALD PAGE 21 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

LUNG. 

IN OTHER WORDS, IT WON'T BUBBLE UNLESS THE LUNG 

HAS BEEN PUNCTURED. AND SO, DR. JACOBSON CAME OVER AND 

HE SAYS, "TAKE A DEEP BREATH . 1' AND I TOOK A DEEP 

BREATH AND IT WAS BUBBLING, AND HE SAYS, "HEY, YOU 

NEED A CHEST TUBE." SO I SAID, "DICK TRACY," YOU KNOW; 

BUT THAT'S ~ESIDE THE POINT. HE'S OKAY; HE'S A GOOD 

GUY. j!' 

.. J; 

•'-,._ 

., 
' 

WHEN YOU CAME OUT OF THE BATHROOM, YOU HAD PROBABLY 
-·\.t--· ''> -~-·....-·'"~t _:-~. 

GONE BACK TO YOUR BEDROOM. J .. SA~I p, hp~Of3ABJ y." Is 
• ·,< . .. v 

THAT WHAT YOU DID?~ 

I ASSUME SO, RIGHT. 

WHILE YOU WERE AT IT, DID YOU TAKE THIS BATH MAT OUT 

OF THE LINEN CLOSET THEN? THERE WAS A BATH MAT 

LAYING OVER YOUR WIFE, PARTIALLY. 

A BATH MAT? 

A HEAVY TOWEL OR A BATH MAT. IT DEPENDS ON WHAT YOU 

WANT TO USE IT FOR. IT'S FROM~E HILTON HOTELS. 

OH, WE HAVE SOME BATH---WE HAD SOME TOWELS FROM THE 

HILTON HOTEL. I DIDN'T---I DON'T---I DON'T REMEMBER 

THAT AT ALL. 

YOU DON'T REMEMBER SEEING IT? 

I DON'T---YOU KNOW, WHEN I WAS COVERING HER UP, THERE 

WERE PROBABLY SOME THINGS. THERE'S USUALLY A PILE OF 
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MR. MACDONALD PAGE 22 

LAUNDRY RIGHT IN THAT GREEN CHAIR RIGHT THERE. MY 

WIFE DOESN'T---ISN'T AS COMPULSIVE AS I AM ABOUT KEEPIN 

THINGS STRAIGHT, AND I DON'T---I SPECIFICALLY DON'T 

REMEMBER THAT, NO. A BATH MAT OR A HILTON TOWEL, BUT 

I KNOW I WAS COVERING HER UP WITK THINGS. I ASSUMED 

IT WAS JU~T NIGHT CLOTHES THAT WERE LAYING THERE OR--

AND MY RAJAMA TorC 1 I 60N'T~$pBC1FlCALLY REMEMBER THE 

HILTON TOWEL. 
,'' ' 

BUT, IF IT WAS LAYING THERE1 'f(O,Ij ,KN'OW, I PICKED IT 

UP AND PUT IT OVER HER 'CAUSE I WAS GETTING HER WARM. 
~f • ~ 

BY MR. IVORY 

Q 

A 

WHEN YOU TOOK THIS FEMURAL PULSE ON YOUR WIFE, DID YOU 

REMOVE HER CLOTHING AT ALL OR WAS IT THROUGH HER 

PAJAMAS? 

I DIDN'T REMOVE ANY CLOTHING. IT WAS EITHER THROUGH 

THE PAJAMAS OR---OR, YOU KNOW, I JUST PULLED THEM APART 

PULLED THEM ASIDE AND FELT FOR IT. I DON'T THINK IT 

WAS---I DIDN'T REMOVE ANY CLOTHING. I MIGHT HAVE JUST 

FELT THROUGH. YOU CAN FEEL IT RIGHT THROUGH. I CAN 

FEEL MY OWN. 

BY MR. SH.AW 

Q IT'S A BIG ARTERY THERE, ISN'T IT---FEMURAL ARTERY? 

A FEMURAL ARTERY. THAT'S WHERE YOU FEEL THE PULSES. 

Q WAS THERE A PULSE? 
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MR. MACDONALD PAGE 23 

2 A NO. 

3 BY MR. IVORY 

4 Q 

5 

6 

7 

8 A 

9 Q 

10 

11 A 

12 

13 

14 

15 

16 Q 

17 A 

18 

19 

20 

21 

22 

23 

24 

25 

CAPTAIN MACDONALD, CAN YOU GO.BACK OVER THE SEQUENCE 

OF YOUR MOVEMENTS THROUGH THE HOUSE FOR ME? FROM THE 

LIVING ROOM, THROUGH THE HALLWAY, AND THEN WHAT? YOU 

SAY YOU WERE UNCONSCIOUS AT THE END OF THE .HALLWAY. 
~ .. ,, 

> ! f,' 

OKAY. i \; 

• ... ,' 

CAN YOU TRACE THE SEQUENCE OF YOUR MOVEMENTS FROM THAT 

POINT? 

I WENT DOWN INTO THE·· BEDROOM, :'J:~E~\fi ~S:'r; 'tH I.NG, SAW MY 

WIFE, TOOK OUT THE KNIFE. THAT STUFF, AND THEN---THEN 

1---1 CHECKED THE KIDS BEFORE I MADE THE FIRST PHONE 

CALL, ONCE; BUT IT WAS REAL BRIEF. I REALLY---PROBABLY 

ONLY LOOKED AT THEM. AND--~ 

DO YOU KNOW WHICH BEDROOM YOU WENT IN FIRST? 

WHICH ONE I WENT IN FIRST? PROBABLY KIMMIE'S. 

KIMMIE'S, THE OLDER ONE. THE FRONT BEDROOM AND WENT 

BACK INTO THE---NOW, I DON'T KNOW IF I WENT IN THE 

BATHROOM ON MY FIRST OR SECOND TRIP. I WENT AROUND 

THIS LITTLE CIRCUIT A COUPLE TIMES, OKAY? BUT I THINK 

I TOLD THE GUYS THEN, TOO; BUT I'M NOT SURE IF I TOLD 

THEM THAT OR NOT. 

BUT I DON'T REMEMBER WHICH---WHICH TIME I WENT IN 

THE BATHROOM. I WENT BACK AND THEN I USED THE PHONE. 
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MR. MACDONALD PAGE 24 

---(INAUDIBLE) AT ONE TIME, I AT LEAST WALKED 

INTO THE---THE LAUNDRYROOM AND LOOKED OUT THE BACK DOOR 

I REMEMBER---GEEZE, I DON'T KNOW WHAT~--YOU KNOW, WHAT 

WAS FIRST AND WHAT WAS SECOND ON THESE TRIPS. I DID, 

YOU KNOW, A COUPLE THINGS---lNTO THE BATHROOM AND' 

' 
I DON'T---I THtNK IT ~AS AL[ ON THE SECOND TRIP. 

\~I •'. ' . ' • ~~I 

I THINK THE FIRST,:TRtP I 'WENT I,;NTO'MY-'--THAT'S THE WAY 

IT SOUNDS TO ME---1.0;UNpS R l GHT. ,• $ , ., 

,) ' ,, '" 

I WENT IN AND SAW MY WIFE; WENT AND CHECKED THE 

KIDS; CAME BACK IN THE MASTER BEDROOM AND USED THE 

PHONE. AND THEN I HAD---I WAS GETTING ON MY HANDS AND 

KNEES AND GETTING SHORT OF BREATH. I KEPT THINKING 

THAT "I'M NOT DOING ANYTHING THAT I'M SUPPOSED TO BE 

DOING, AND NO ONE KNOWS ABOUT IT." AND THEN I REALIZED 

I HADN'T REALLY CHECKED---AND I DON'T KNOW IF---IF, YOU 

KNOW, THERE WAS ANY PULSE OR ANYTHING. 

AND SO, I CHECKED MY WIFE AND I WENT INTO--

PROBABLY TO KIMMIE'S-BEDROOM FIRST AGAI~AND KRISTY'S 

BEDROOM. 

BY MR. SHAW 

Q WHAT KIND OF PULSE DID YOU CHECK FOR? WAS IT THE WRIST 

OR FEMURAL? 

A WELLJ THE EASIEST, USUALLY---USUALLY YOU FEEL IN AN 
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MR. MACDONALD PAGE 25 

Q 

INJURED PATIENT---YOU KNOW, I USUALLY FEEL THE CAROTID 

FIRST 'CAUSE THE PERIPHERAL ONES SOMETIMES---SOMETIMES 

GO INTO SPASM; AND IF THEY HAVE A LOW BLOOD PRESSURE, 

YOU CAN'T FEEL IT ANYWHERE. 

SO, I USUALLY }~HECK. THI,s-...-.:::TJ'iESE, 50 I'M SURE I 

CHECKED THAT FIRSf. TT'S JUS-:r IN·STINCTlVE. AND--

I 1 M SORRY I INTERRUPTED You··.· 
/.·". 

A WELL, I DON'T KNOwJ....::-wELL, 1 REALLY DON'T KNOW IF 1 

CHECKED THE FEMUR~LS ON BOTH OF'''tH~' ~IDS, QUITE 

HONESTLY. I PROBABLY CHECKED HERE (POINTING TO THE 

THROAT) AND PICKED UP THEIR WRISTS AND POSSIBLY CHECKED 

THE -FEMURAL, BUT I'M NOT SURE. 

SO, THEN I WAS STANDING IN THE MIDDLE---MIDDLE OF 

THE HALLWAY AFTER THIS KIND OF SECOND TRIP, AND I DIDN' 

KNOW WHAT TO DO. I KEPT SAYING TO MYSELF, YOU KNOW, 

11 WHAT ---WHAT COMES NOW?'' AND I REMEMBER 1---IT 

FLASHED THROUGH MY MIND TO GO NEXT DOOR TO MY IDIOT 

NEIGHBOR, BUT I REALIZED THAT WOULD BE FUTILE, AND--

BY MR. IVORY 

Q WHY WAS THAT? 

A WELL, OUR NEIGHBORS ARE---SHE'S THE KIND OF A.LADY THAT 

SITS IN HER WINDOW WITH BINOCULARS AND WATCHES THE GIRL 

ACROSS THE STREET UNDRESS AND STUFF LIKE THAT, YOU 

KNOW. AND SHE COMES OVER AND SHE SAYS, "NOW, DON'T 
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MR. MACDONALD PAGE 26 

.Q 

A 

Q 

LEAVE YOYR WINDOWS OPEN BECAUSE THERE'S A LOT OF RAPISTp 

AND PEOPLE AROUND HERE." 

WE WERE AT A COCKTAIL PARTY ONE NIGHT, AND---AND 

SHE SAID THAT AND EVERYONE STOPPED. AND I SAID TO HER- -

SO I WAS KIND ol= .. p\~~·LJ~$ HER CHAit;J., SOl·•.SAID, "WELL, 
,, 

HOW---HOW DO YOU KNOW THAT PEOPLE LOOK IN WINDOWS?" 
1'·,•' 

I MEAN--- YOU· KNOW,, .;:You s E~· TYPES OF :·p~:oPLE AND-
. . ~. - .; ~· ' .. ,. . • . .Y ~. . ;i 

RIGHT AWAY THIS WOMAN HAO,-::-sq_, Sfi~:·SAID, "WELL, 'CAUSE 

I SEE HER EVERY NIGHT, THE BLONDE ACROSS THE STREET." 

AND I SAYS, "HOW DO YOU SEE HER EVERY NIGHT?" SHE 

SAID, "I GO UP IN MY WINDOW AND WATCH." AND I SAID, 

"WHY DO YOU DO THAT?" AND SHE SAID, I SWEAR TO GOD, 

SHE SAID, "BECAUSE," YOU KNOW, 11 IT'S UNNATURAL FOR A 

GIRL TO UNDRESS WITH THE BLINDS UP. AND I JUST WANT 

TO"---YOU KNOW, "I JUST WANT TO MAKE SURE I KNOW WHAT'S 

GOING ON IN THE NEIGHBORHOOD." 

BUT THAT'S BESIDE THE POINT. SO, THAT'S THE TYPE 

OF PERSON THAT--~THAT, YOU KNOW, I JUST---I SAID, 

"SHALL I GO NEXT DOOR OR SHOULD I TRY TO CALL AGAIN?" 

AND I DECIDED I SHOULD TRY TO CALL AGAIN. 

HOW DID YOU MANEUVER YOUR WAY DOWN TO THE PHONE THE 

SECOND TIME? 

HOW DID I MANEUVER MY WAY DOWN? 

YES, HOW DID YOU GET THERE? WERE YOU ON YOUR HANDS AND 
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1: MR; MACDONALD PAGE 27 

2 KNEES GETTING THERE OR WERE YbU---

3 A 

4 

5 

6 

7 

8 Q 

9 A 

10 

u 

12 

13 

14 

15" 

16 

17 

18 

19 

20 

21 

22 

23 

-24 

25 

:•:-

. ·:; 

NOT I_ NEVER REALLY---I DON'T THINK I REALLY EVER LIKE 

WALKED ANYWHERE ON MY HANDS AND KNEES. I GOT DOWN ON 

MY HANDS AND KNEES A COUPLE_ TIMES IN TH.E HALLWAYS TO 

BREATHE AND ONCE NEXT TO MrWIFE. I PROBABLY WALKED 

DOWN AND---

DID YOU FALL AT ANY TIME? 

I DON'T REMEMBER IT. I DON'T REMEMBER IT. AND PiCKED 

UP THE PHONE AND, LIKE I SA fD, SHE WAS ON THE PHONE. 

.AND THEN AFTER I TALKED TO THIS SERGEANT SMITH, OR 

WHATEVER HIS NAME WAS, ON THE PHONE; .AND HE SAID THAT 

THEY WERE COMING A.S.A.P. THEN I REMEMBER I StARTED 

GOING BACK DOWN THE HALL _AGAIN. 

NOW, -LOOK, TO BE HONEST WITH YOU, I MIGHT HAVE--

LIKE 1 MIGHT HAVE GONE IN THE BATH---I~ IT'S IMPORT~NT; 

I- DON':T SEE HOW IT CAN BE IMPORTANT--.,..BUT I MIGHT HAVE 

GONE INTQ THE BATHROOM ON THIS TRIP, THE LAST TRIP. 

BUT 1 -DON'T THINK SO. I THINK IT WAS WHEN I WAS GOING 

THROUGH THE BEDROOMS THE SECOND TIME. 

AND I REMEMBER STARTING---YOU KNOW, I STARTED TO 

GO DOWN THE HALL AND REALLY, THE NEXT THING THAT'S 

CLEAR IS THAT THIS M.P. WAS---M.P. OR MEDIC, I DON'T 

KNOW---WAS _GIY.FNG ME RESPIRATION..,..--ARTIFICIAL 

RESPIRAtiON~ WHICH I APPARENTLY DIDN'T NEED. 

~ ~ : 
·;:: !" -:. . ~ 
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MR. MACDONALD PAGE 28 

2 BY MR. SHAW 

3 Q 

4 A 

5 Q 

6 A 

7 Q 

8 

9 

10 

11 A 

12 Q 

13 

14 

15 A 

16 

17 

18 

19 

20 Q 

21 A 

22 Q 

23 A 

24 Q 

YOU CAME TO WHERE HE WAS DOING IT? 

RIGHT. 

IS THAT IT? -.. _ . ~ •-
)' ·'· 

RIGHT. 

YEAH, WELL, IT'S KIND OF IMPORTANT, CAPTAfN MACDONALD, 

BECAUSE WE HAVE TO ·ELlMI'I'iAiTE OTHER PEOPLE' f.ROM WHAT YOU 
,,. ~ • - . d •' ., - ' • ' • 

DID---WHAT YOU DID FROM OTHER PEOPLE, THE TRACES THAT 

WERE LEFT IN THE HOUSE, YOU KNOW. 

RIGHT. 

THIS IS WHY I ASKED YOU ABOUT THE BATH MAT OR TOWEL---

HILTON HOTEL TOWEL---BECAUSE IT'S IMPORTANT WHETHER YOU 

PUT IT THERE OR SOMEBODY ELSE PUT IT THERE. 

GEE, I CAN'T---I HONESTLY DON'T---ALL I REMEMBER IS DOIN 

MYSELF SPECIFICALLY WAS MY OWN---TAKING MY OWN THING 

OFF THE FIRST TIME IN---TAKING MY OWN PAJAMA TOP OFF 

MY ARMS AND STUFF AND KIND OF LAYING IT ACROSS HER---

AND, YOU KNOW, KIND OF A STUPID ATTEMPT TO--

YOU DIDN'T MOVE IT AGAIN AFTER THAT? 

I DON'T THINK SO, NO. 

IT WAS FOUND THERE. 

IT WAS? 

YES. 

25 BY M R . I VO R Y 
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MR. MACDONALD PAGE 29 

Q 

A 

Q 

A 

Q 

A 

If THERE WERE---SAY, THIS BATH MAT OR TOWEL. WH l CH DO 

YOU WANT TO CALL IT? A TOWEL OR A BATH MAT? 

WHAT? A TOWEL. J ~EAN THE HILTri~ ~OT~L~-~OH I KNOW 
-. .' ' ' , 

WHAT YOU MEAN. I r· :LO'CDKS"' LT K£ J'pi 5 A TOWEL, A TERRY 

CLOTH; BUT IT'S A BATH MAT 'THING., IT~S FROM THE HOTEL. 
' . 

YEAH. 

NO, I DON IT REMEMBER DOING; l"HAT;' 

REMEMBER WHAT IT IS NOW. 

I'M JUST SAYING I 

IF IT WERE ACROSS. YOUR---SAY, YOUR WIFE'S ABDOMEN, 

YOU WOULD HAVE NOTICED IT IN TAKING THE FEMURAL PULSE? 

GEEZE, I THINK I WOULD HAVE. IT WOULD HAVE BEEN HARD 

TO MISS. YOU KNOW, THIS IS A PRETTY EXCITED TIMES AND 

I---I'M ALMOST SURE I WOULD HAVE NOTICED IF A TOWEL WAS 

ACROSS HER. 

BY MR. SHAW 

Q 

A 

Q 

A 

Q 

WELL, THIS TOWEL WAS LAYING RIGHT ACROSS HER ABDOMEN, 

THE ABDOMEN AND UPPER THIGHS AREA. 

WELL, THEN I MUST HAVE---EITHER I PUT IT THERE OR THE 

MEDIC PUT IT THERE. BUT I---MAYBE I DID AS I WAS 

COVERING MY WIFE. I REALLY DON'T---

I DON'T WANT TO TALK YOU INTO ANYTHING. 

NO, NO, THAT'S---I KNOW. YOU SEE, THAT'S WHAT 

HAPPENED NOW. 

I DON'T WANT TO DO---
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MR. MACDONALD PAGE 30 

A 

Q 

A 

Q 

---EVERYONE---EVERYONE---I MEAN I'VE TALKED---WELL, 

ONLY---REALLY 1 ONLY. TWO PEOPLE KNOW THE ·WHOLE STORY 
., ,; ~ .•• • .t • ' l "• ,' < _,. • ~: '\~'<,.·· ... f 

ASIDE FROM YOU .~~d~LE. 

BUT IN TELLJNG. THEM, SOME THIN~S, ."(OU KNOW, SOUND 

FUNNY AFTER A WHILE; AND I 1 M NOr SURE WR'AT'---YOU KNOW, 
., 'f'!"" • .to•·· 

WHETHER---LIKE ONEL.tJME I ;REMEMBE~.', RON' HARRISON, WHO 

GOT INVOLVED WITH THIS THING AND WAS AROUND ALL THE 

TIME, HE---HE HEARD MOST OF IT, AND HE ASKED ME A 

COUPLE OF THINGS ABOUT IT. I REMEMBER WHEN I TOLD HIM, 

THAT MY MOTHER SAID THAT IT WASN'T EXACTLY WHAT I, 

YOU KNOW---

MIGHT HAVE SAID TO HER? 

RIGHT. AND I, YOU KNOW---SHE~--IN OTHER WORDS, THEY 

REACTED A LITTLE DIFFERENT. AND 50 I REALLY DON'T KNOW 

HOW MANY TIMES I'VE BEEN TALKED INTO lT AND---OF COURSE 

THE NEWSPAPER HAD SUCH---THEY HAD ME SAYING THINGS THAT 

EVERYONE SAID TO ME, "WELL, NOW, THEY---THEY KEPT 

SAYING, 'HIT HIM AGAIN"' AND STUFF LIKE THAT. 

I'M NOT EVEN---I'M NOT SURE. I DON'T THINK I EVER 

HEARD THAT. I DON'T THINK I EVER SAID THAT. 

WELL, WE'RE ON THE SAME TRACK BECAUSE I HAVEN'T READ 

THE NEWSPAPERS ABOUT IT, SO I'M NOT---I'M NOT COMING 

INTO THIS WITH ANY PRECONCEIVED IDEAS ABOUT WHAT'S BEEN 

SAID OR NOT SAID BECAUSE I DON'T KNOW. SO, THIS IS WHY 
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MR. MACDONALD PAGE 31 

2 WE'RE~--WE'RE ASKING YOU TO BE AS SPECIFIC AS YOU CAN. 
r .t"~"·•· 

3 A RIGHT. 

4 BY MR. IVORY 

5 Q THESE---THE MALE: ASS,A1 LAN:rs,. O"PD ;T_HEY MA~i: ANY 

6 (INAUDiBLE) SOUNDS 1 0g \-.10-~.0S? f':',;".• 
:- ., 1 ,T. 

7 A I DON'T KNOW. I DON'T REMEMBER. 

8 BY MR. SHAW 

9 Q BY Tl'iE WAY, HOW DID THEY ACT? WHAT---WHAT WAS THEIR 

10 MOTIVATION? 

11 A WHAT WAS THEIR MOTIVATION? 

12 Q YEAH. WHAT DO YOU THINK? 

13 A WHAT DO I THINK? 

14 Q YEAH. 

15 A HOW MANY TIMES HAVE I THOUGHT ABOUT THIS? I CAN'T---

16 THE ONLY THING I CAN POSSIBLY COME UP WITH IS THAT THIS 

17 WAS---AND I'M NOT A BELIEVER IN THE FAITH. I MEAN, I 

18 JUST---IT JUST SEEMS TO ME THAT IT HAD TO BE A CHANCE 

19 THING. 

20 YOU KNOW, THE ''IFS" ARE WHAT'S KILLING ME NOW. IF --

21 IF---IF I HAD CHECKED THAT BACK DOOR MAYBE. I DON'T 

22 KNOW---EVEN KNOW IF IT WAS PRIED OR WHETHER IT WAS 

23 OPEN. USUALLY IT'S LOCKED. 

24 Q IT'S NORMALLY LOCKED? 

25 A OH, YEAH. AND WE'RE NOT REAL STRICT ABOUT THAT. LIKE 
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MR. MACDONALD PAGE 32 

Q 

A 

Q 

A 

Q 

A 

MY MOTHER HAD NEVER LOCKED A DOOR EVER IN HER WHOLE 

LIFE. AND SO, I'M ALWAYS REAL CASUAL ABOUT IT; BUT 

COLLETTE USUSALLY LOCKS THE DOOR. 

AND SOMETIMES I KNOW, LIKE AT LATE AT NIGHT, IF I 

GET UP AND USE THE LITTLE BATHROOM AND JUST CHECK THE 

DOOR, IT WILL BE OPEN. THE KIDS HAVE GONE IN AND OUT 

DURING THE DAY WHEN SHE WAS DOING WASH IN THERE AND 

DIDN'T BOTHER LOCKING IT AGAIN. 

SO, IF I HAD CHECKED THE DARN DOOR MAYBE AT 2:00 

O'CLOCK WHEN I WENT TO BED, WHO'S TO SAY, YOU KNOW. I 

DON'T KNOW. 

YOU DIDN'T CHECK IT? 

NO. NORMALLY, I DON'T---YOU KNOW, I DON'T MAKE A ROUND 

AND CHECK DOORS AND WINDOWS AND STUFF LIKE THAT. I 

NEVER EVEN THINK LIKE THAT. 

WHAT WERE YOU DOING BEFORE COLLETTE WENT TO BED? WHAT- -

WHAT TRANSPIRED IN THE HOUSE:THAT EVENING? SHE WENT 

TO SCHOOL. 

RIGHT. 
. '''·.·... 1!. ·; ,,: ·• ,, . ' '"' 

ANYTHING THAT YOU DID OUTSIDE THE HOUSE? 
~':"t 

NO,~tHE.KlbS~ AND I ~~RE ~YI~G,ON THE LIVING ROOM FLOOR 
• 

WATCt) .. ld~G T·. V·.; ·AND, WHEN THEY WENT TO BED, I JUST READ 
.. ;; ' 

FOR A WHILE. NOTHING---I THINK I WAS READING ONE OF MY 
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MR. MACDONALD PAGE 33 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

MYSTERIES,_ A MIKE HAMMER MYSTERY, I THINK. 

WHAT TIME DID COLLETTE COME HOME? 

SHE GOT HOME ABOUT---IT WAS A LITTLE LATE. USUALLY, 

SHE'D COME HOME ABOUT TEN AFTER NINE. I THINK IT WAS 

ABOUT TWENTY-FIVE TO TEN 1 OR SOMETHING. I DON'T KNOW. 

SHE HAD TO DROP OFF A---ONE OF THE GIRLS IN THE CLASS 

OR SOMETHING. I'M NOT---

WERE THE GIRLS STILL UP? 

NO, I THINK THEY'D JUST GONE TO BED. IT'S LATE, I KNOW 

BUT KIMMIE---KIMMIE STAYED UP LATE SOMETIMES WITH ME. 

SO WHAT---WHAT HAPPENED? WHAT TRANSPIRED ON THIS 

EVENING? 

NOTHING SPECTACULAR. I MEAN, SHE CAME HOME AND PROBABL 

HAD A---USUALLY, MY WIFE WOULD HAVE A---A LITTLE BRANDY 

OR---OR ONE---ONE LIQUEUR OR SOMETHING WHILE WE SAT 

THERE. YOU KNOW, IT WAS OUR TIME OF THE DAY SORT OF, 

AND WE JUST USUALLY SAT THERE AND WATCHED T.V. OR READ. 

OR SOMETHING IN THE LIVING ROOM TOGETHER. 

• i T'HAT~·s :A7~-:I _RE-MEMBER. ··,J. MEAN, I DON'T---NOTHING 
~ 'I ·. :: •• . ,' ·t· ·:. • ., 

SPECTACUtAR·HAPPE+JE[}. 

DID YOU HAVE Jt DR1NK THAT: N f:GHT? 

I D6~'T REMEMBER, HONESTL~. I DON'T---I USUALLY DIDN'T 
~. t t . 

BY MYSELF. ·yoi:J KNOW, O-NCE 'IN AWHILE MY WIFE DID BY 

HERSELF; BUT I NEVER DID BY MYSELF. I MIGHT HAVE HAD A 
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MR. MACDONALD PAGE 34 

LIQUEUR WITH HER, BUT I DON'T REMEMBER. AND IF IT WAS, 

IT WAS A---YOU KNOW, A KAHLUA OR SOMETHING LIKE THAT, 

ONE OF THE SWEET LIQUEURS. 

BUT I DON'T REMEMBER HAVING ONE, SO I PROBABLY 

DIDN'T. 

Q DO YOU KNOW WHAT TIME THIS HAPPENED? THIS IS WHAT I 

WANT, TO BUILD EVENTS HERE---

A RIGHT. 

Q ---IF I CAN. NOW, SHE CAME HOME AT TWENTY-FIVE TO TEN? 

A RIGHT. ROUGHLY THEN. 

Q AND THE KIDS WERE PROBABLY IN BED. 

A RIGHT. I REMEMBER SHE CAME HOME A LITTLE LATE BECAUSE 

Q 

A 

SHE HAD MISSED HALF OF---HALF THE SHOW THAT'S~--THE 

SHOW THAT'S ON AT 9:00 O'CLOCK. IT ISN'T TOM JONES. 

IT'S SOME SHOW THAT'S ON A MON---A MONDAY NIGHT AT 

9:00 O'CLOCK. 

GLEN CAMPBELL? 

GLEN· G-AMPBELL2 ·· ONE'""---WE ETfHE.R WATCH GLEN CAMPBELL OR 
' :. ft- ~: • ., " . ·' ,, ·, •• ·"' 

JOHNt·hC·ASA OR.tOM ~ONES .. THOSE THREE SHOWS DURING THE 

WEE!<; ~Q ON"E OF TI::IOSE T,HREE; WHICHEVER IS ON MONDAY 
f ,.. :· ... 

i',·? ~ ' ' 
~ ': . 

NIGHT. 
,.,\ ~ ; .,. , ... 

. I' R&:Ml::MBER TEtLING .HER ~THAT SHE HAD MISSED THE BES 

PART OF IT, AND SHE SAID SHE HAD TO DROP SOMEONE OFF OR 

SOMETHING. "I STOPPED AT THE SEVEN-ELEVEN," OR SOMETHING, 

-1819-

Appeal: 15-7136      Doc: 31-1            Filed: 08/16/2016      Pg: 374 of 720 Total Pages:(374 of 2180)



:0: .. 
0 ... 

.. 
g ... 
0 

~ 

z 

.; 
z 
z 
0 .. 
" ID 

0 
u 
0 

" " z 

"' .. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. MACDONALD PAGE 35 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

AND THAT WAS IT. WE DIDN'T DO ANYTHING UNUSUAL. 

DID YOU WATCH ANY OF THE LATE SHOWS? 

AH---PROBAB L Y NOT. I THINK JUST UP TO THE NEWS. I 

TURNED I OFF. I USUALLY DON'T WATCH T.V., EXCEPT THE 

SPORTS OR THOSE THREE SHOWS I WAS TELLING YOU. 

WELL, TRY TO THINK. TRY TO THINK ABOUT THIS. DID YOU 

WATCH THE JOHNNY---

OH, YEAH. I WAS WAT€HING THE JOHNNY CARSON---

JOHNNY CARSON? 

THAT'S RIGHT. 

DID YOU WATCH IT? 

YEAH, I WAS WATCHING JOHNNY CARSON. THAT'S RIGHT. 

WAS COLLETTE THERE WITH YOU? 

NO. SHE STARTED WITH ME. THAT'S---THAT'S RIGHT. SHE 

STARTED IT WITH ME AND SHE WENT TO BED. SHE DIDN'T 

FINISH. I FINISHED WATCHING THE JOHNNY CARSON SHOW 

AND THEN---SHE WAS ALREADY IN BED BY THE TIME IT WAS . ' ' 
.( .. .. ;-

O~ER. · 'St-JEi JUSt~.WATCHED THE· B,EGINNING. 
'.·· .. · 

ANY_ PARTICULAR REASON WHY SHE DIDN'T STAY THERE WITH 

SHE WAp j3RI:GN,ANT .AND' SHE-.:...:.SHE 'S GETTING MORE SLEEPY--

MORE SLEEP WHEN SHE'S PREGNANT. 

DID---DID SHE HAVE ANY PROBLEMS SLEEPING? 

NO. 
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MR. MACDONALD PAGE 36 

2 Q THERE WAS SOME TALK EARLIER ABOUT HER HAVING TAKEN 

3 SOME MEDICATION OF SOME KIND. 

4 A BENDECTIN FOR NAUSEA. 

5 Q WHAT WAS IT AGAIN? 

6 A BENDECTIN. 

7 Q BENDECTlN? 

8 A RIGHT. IT'S JUST A NAUSEA PILL FOR PREGNANT WOMEN. SH 

9 TOOK DNE EVERY NIGHT. 

10 Q BEFORE GOING TO BED? 

11 A RIGHT. 

12 BY MR. IVORY: 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q 

A 

Q 

WHAT'S THE MAJOR COMPONENT? WHAT'S IN IT? 

I THINK A MECLAZINE DERl~ATlVE. I DON'T KNOW. IT'S ONE 

OF THE SAFE ONES FOR PREGNANT WOMEN~ AND ALL THE O.B. 

MEN HERE GIVE IT AND THAT'S WHAT I USED FOR HER. I 

THINK IT'S A MECLAZINE DERIVATIVE, WHICH DOESN'T MEAN 

.. , 

HOW ;~AfrY .. OF THESE DID SHE USE? 

' BY MR. sHAw: 

Q 

A 

,, 
WOULD SH~. lj~WE. TAKEN ANYTI;JING ELSE? 

I DON'T THINK SO. NOW, I USUALLY-~-SOMETIMES, IF SHE--

IF SHE COULDN'T SLEEP, SHE'D TAKE A BENEDRIL, WHICH IS 

AN ANAHISTAMINE. IT'S REALLY FOR RASHES AND HIVES, BUT 

IT'S SAFE AND IT MAKES PEOPLE A LITTLE SLEEPY. AND SHE 
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MR. MACDONALD PAGE 37 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

MIGHT HAVE---SHE MIGHT HAVE TAKEN ONE OF THOS~~ BUT I 

DIDN'T KNOW ABOUT IT IF SHE DID 'CAUSE WE USUALLY HAD 

SOME IN A SMALL MEDICINE CABINET FOR THAT REASON~ 'CAUSI 

IT'S A SAFE SLEEPING PILL. 

SHE MIGHT HAVE~ BUT YOU DON'T KNOW IF SHE DID. 

RIGHT. 

IS THAT RIGHT? 

RIGHT. 

OKAY. WELL, SHE WENT TO BED. WHAT---WHAT TIME DID SHE 

GO TO BED? 

WELL, PROBABLY 11:30---NO~ 12:00 O'CLOCK 'CAUSE I 

REMEMBER SHE STARTED WATCHING JOHNNY---NOW THAT YOU 

MENTION IT---THE JOHNNY CARSON SHOW WITH ME. 

DO YOU KNOW WHAT TIME THAT COMES ON---MIDNIGHT? 

NO, IT COMES ON~ I THINK~ AT 11:30; AND SHE WATCHED THE 

BEGrNNING OF ,TT ;; ~ND. ·I <TH1Ni4 ·SHE WAS PROBABLY IN BED 
' .. 

BY 12.: 0 0 .· 

SHE WAS I N BED . gy 12 : 0 0 ? 
:;_ ; -

; ·• ' .. 1- .·: :;,,..~ "~ . ,. -~ 

NOW, H~br~H'E CHANGED CLOTH,~S.PR I OR TO GOING TO BED? 

YEAH. SHE ALWAYS COMES OUT AND SITS AROUND WlTH ME IN--

IN HER PAJAMAS. I MEAN~ I SAY "YEAH." I---YOU KNOW, 

THIS IS JUST 'CAUSE SHE DID IT EVERY NIGHT. I DON'T 

REMEMBER HER WALKING IN AND CHANGING CLOTHES 'CAUSE I 
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MR. MACDONALD PAGE 38 

WAS SITTING THERE READING. LIKE ALL HUSBANDS DO---THEY 

FORGET TO NOTICE A LOT OF THINGS, BUT SHE ALWAYS CAME 

OUT AND SAT DOWN IN HER PAJAMAS AND HAD---USUALLY HAD A 

LIQUEUR AND THEN GO TO BED. THAT WAS HER ROUTINE. 

Q SO SHE WAS IN BED BY MIDNIGHT? 

A YEAH. 

Q AND MAYBE SHE TOO~ A BENEDIC---WHAT WAS THIS? 

A BENDECTIN, B-E-N-D-E-C-T-I-N. 

Q BENDECTIN. THAT, YOU KNOW ABOUT-~-

A RIGHT. 

Q ---BECAUSE SHE TOOK IT EVERY NIGHT? 

A RIGHT. 

Q AND SHE MIGHT HAVE TAKEN A BENEDRIL? 

A RIGHT. 

Q SHE MIG}:!~ .t"iAVE .tJAD A LIQUEUR, AND PROBABLY DID? 
. .; t 

A ':' t ·. 

Q SO SHE .WENT TO BED~ DID YOU FINISH WATCHING THE JOHNNY 
;~' .. ..·, ~· ~ ·.· 

CAS ,; SH'o· .. ~?. · •:,'. .. w.J·~ ... 
,: . .. 

A 

Q JOHNNY CARSON, I'M SORRY. 

A RIGHT. 

Q AND THEN WHAT DID YOU DO? 

A I READ MY MIKE HAMMER MYSTERY. 

Q WHAT ELSE DID YOU DO? 
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MR. MACDONALD PAGE 39 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

NOTHING. 

DID YOU WASH DISHES? 

YEAH, I DID. I WASHED THE Dl SHES FOR HER. 

OKAY. I'M NOT SHARPSHOOTING YOU NOW. 

. NO, NO, NO. I UNDERSTAND THAT. BUT THAT'S RIGHT, I 

DID. I---ONCE IN AWHILE---SHE HATED DISHES. THE ONLY 

THING SHE HATED MORE WAS IRONING; AND IF SHE LEFT 

THEM, SHE'D FEEL TERRIBLE THE NEXT DAY 'CAUSE SHE'S 

LEFT THEM. AND SHE USUALLY LEAVES THEM AGAIN UNTIL 

NIGHT, AND THEY'D JUST PILE UP. SO, EVERY ONCE IN 

AWHILE, WHEN I'M FEELING GOOp, I DO THEM FOR HER; AND 

SHE THINKS I'M A BIG HERO THE NEXT MORNING. SO, I DID 

THEM. THAT'S RIGHT. 

DID YOU DO ANYTHING ELSE? DID YOU LISTEN TO ANY MUSIC 

OR .AN,YT~:I~(t.,{I~~ THAT; O'R' oio YOU READ? 
'. ~· r,~ . • c ; 

~ l " ( ' '. 

NOW, I UsuALLY .PLAYED SOME RECORDS WHEN I WAS READING 
•. Jlo. 

LIG~T ST4F~~ AND iH)S WAS LIGAT STUFF. THEY ASKED ME 

THAT IN TH.~ HOSPITAk., I DON'T---I DON'T REMEMBER 

PLAYING ANYTHING. WHEN I'M LAZY, I JUST PUT THE F.M. 

ON; AND I PROBABLY HAD THE F.M. ON. I DON'T REMEMBER 

PLAYING ANY RECORDS SPECIFICALLY. 

DID YOU GET UP AND TURN IT OFF BEFORE YOU WENT TO 

SLEEP? 

YEAH. I MEAN, I USUALLY DIDN'T GO TO SLEEP WITH IT ON 
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MR. MACDONALD PAGE 40 

Q 

A 

Q 

A 

Q 

A 

Q 

I FELL ASLEEP ON THE FLOOR OFTEN WITH IT ON; BUT WHEN 

I GO TO SLEEP ON THE COUCH OR IN THE BED, I TURN IT OFF 

AS A MATTER OF FACT, IT WAS F.M. BECAUSE I REMEMBE 

I HAD GOT UP SEVERAL TIMES TO GET A STATION THAT KEPT 

FADING OUT. MY THING THAT'S SUPPOSED TO STICK THE 

CHANEL IN WASN'T WORKING, OR DOESN'T WORK, ON MY $700 

SET. AND I GOT UP SEVERAL TIMES AND HAD TO GET A NEW 

STATION BECAUSE IT'D KEEP FADING. THAT'S RIGHT, SO I WAS 

I WAS LISTENING TO F.M. 

AND NOT RECORDS? 

AND NOT RECORDS, RIGHT. 

I'D LIKE TO GET DOWN TO SOME OTHER THINGS HERE THAT 

MIGHT---MIGHT BE A LITTLE BIT MORE CLOSE TO HOME. I'M 

sor<'w(, BU\; -~,':HAVE ro ~~s( YOU 
1

}\BOUT THEM. 
~ ~-,< ~ '<, 

·AND .•. THAT 1 s' THESl:·---WE F'OUND SOME WEAPONS AND SOME 

TH 1 NG§' ;1HA r)WE THINK WE f\E, .:us.~D AROUND THE HOUSE, AND WE 

NEED To' KN'ow IF ,,THEY'RE, Y.o.uR's' BECAUSE THEY'RE---IF THEY 
: -~ ! 

UH-HUH (YES). 

WE MUST KNOW IF---BECAUSE IF THEY DON'T COME FROM YOUR 

HOUSE, WE HAVE TO KNOW WHERE THEY DID COME FROM. YOU 

UNDERSTAND THAT? 

UH-HUH (YES). 

OKAY. NOW, WE FOUND A---THIS-~-THIS KNIFE YOU TOOK OUT 
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MR. MACDONALD PAGE 41 

A 

Q 

OF YOUR WIFE'S CHEST IS CURVE BLADED. IN FACT, IT WAS- -

I DON'T THINK IT'S A MANUFACTURED KNIFE. I THINK IT 

WAS CURVED BECAUSE SOMEBODY USED IT TO PRY SOMETHING 

OPEN OR STEPPED ON IT OR SOMETHING ALONG THAT LINE. 

DOES THIS SEEM LIKE SOMETHING YOU MIGHT HAVE HAD 

AROUND THE HOUSE? A PARING KNIFE. 

WITH A CURVED BLADE? 

YEAH 

10 BY MR. GREBNER: 

11 A A BENT BLADE. 

12 BY MR. SHAW: 

13 Q 

14 A 

15 

16 

17 Q 

18 A 

19 

20 

21 

22 

23 

24 

25 

BENT OR CURVED. 
" 

NO. 1; MEAN,· 1\lot--:-;-NOif·'.THAT f ·.KNOW OF, NO. I DIDN'T 
~' " ~ ~ I •1(- ' • • ~ ~ " ~· • J 

KNOW OF ANYTHING LIKE THAT. IT WOULD STAND OUT IF IT 
~ . ' :; . :' ··, 

WAS j YOU kNOW...,-- , . , 
• :<!A. ~ ~ 

LET ME,S,HiOW rYOJJ A'PfGT,L::lRE.1 
', ~ \ ~· } ··: ' . :~ .. 1 

ALL RIGHT. 

IT DOESN'T---YOU KNOW, MY WIFE HAD SOME PARING 

KNIFES. I DON'T RECOGNIZE THIS ONE IN PARTICULAR, 

ESPECIALLY THAT WOULD HAVE BEEN---I KNOW WE DIDN'T HAVE 

ONE LYING AROUND BECAUSE, YOU KNOW, I WOULD THROW 

SOMETHING LIKE THAT OUT. I WOULDN'T---GEEZE, MY WIFE 

WOULD KEEP IT FOREVER; BUT I WOULDN'T. AND IF WE HAD 

A KNIFE WITH A BENT BLADE, I DIDN'T KNOW ABOUT IT. I 
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MR. MACDONALD PAGE 42 

DIDN'T SEE IT, AND I DON'T RECOGNIZE THIS. 

Q YOU SAY YOUR WIFE HAD SOME AROUND. 

A WELL, SURE. SHE WOULD---:-YOU KNQW, :SHE'D COOK IN'THE 

KITCHEN, AND SHE HAD PLENTY OF KNIVES LYING AROUND. 

Q . HOW MANY---HOW MANY PARING KNIVES DID SHE HAVE THAT YOU 

KNOW? 

A OH, A COUPLE. SHE HAD ONE WITH A FUNNY TWO POINTS ON 

THE END OF THE BLADE THAT---AND I COULD NEVER FIGURE 

OUT WHAT IT WAS FOR---WITH A SERRATED EDGE. NOT A 

SERRATED, A WAVY---AND SHE HAD A LONG ONE WITH ONE OF 

THOSE WAVY THINGS, AND SHE HAD A COUPLE LITTLE---YOU 

KNOW, LITTLE SHORT PARING KNIVES. 

Q WEil!L'~: I M~~~ 'SPECIFJCALtY PARING KNIVES. YOU SAY A 
. ~ :·· . . . . ' . ~ . ' ' ~ 

COUPLE •. 'MIGHT :SHE-HAVE'.HAD· THREE OR FOUR OR---

A WELF~ :YOU KNOW). I'D ~UST GRAB A STEAK KNIFE IN THE 

DRAWER. 1---r· DON'T KNOW, QUITE HONESTLY, BECAUSE ONE 
\ ~r- ("'"' : . ,' '+ i • .,_ 

OF H~·R· DRAWERS~ st-f·E ·J·UsT KEPT ALL FULL OF JUNK. 

AND---NO, NOT THREE OR FOUR. SHE---SHE PROBABLY 

HAD THIS WHITE-HANDLED ONE. THERE'S A LONG WHITE-

HANDLED ONE AND PROBABLY ONE OR TWO OTHERS OF THE 

STEAK KNIFE TYPE. 

USUALLY---I USUALLY WENT AND USED A STEAK KNIFE . 

I NEVER COULD FIND A PARING KNIFE. 

Q THERE WAS ANOTHER ONE THAT WE FOUND. THAT WOULD BE 
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MR. MACDONALD PAGE 43 

THIS ONE HERE (SHOWS PICTURE). YOU SEE~ NOW, THAT'S 

PRETTY DISTINCTIVE. IT SAYS "OLD HICKORY" ON THERE. 

A I DON'T KNOW THIS ONE. I'D HAVE SEEN THE "OLD HICKORY" 

SIGN IF WE HAD THAT AROUND. I DON'T KNOW THAT ONE. 

HOW BIG IS THAT? SEVENTEEN CENTIMETERS? 

Q YEAH. 

A NO, I DON'T---WELL~ I DIDN'T SEE ANY WITH AN "OLD 

HICKORY" SIGN ANYWAY. 

Q WELL~ IT'S ALMOST SEVEN INCHES LONG. THE BLADE'S THREE 

INCHES. 

A I bm,j·r T- KNOW .• 

Q DO YOU K·NOW.:.i-'"'-CAN 'tOU SPECIFICALLY---CAN YOU SAY THAT 

IT Is NOT FROM '(OUR'~ HOUSE? LET ME ASK YOU THAT. 

A YEAH,.UNL~SS SH~ GO~~ NEW KNIFE OR SOMETHING THAT I 
""HP, ~t . • ~ '~ ~ ' ~ ,, 

;: .• 'j. 

DIDN'~·~NOW A~duT, BUT I DON'T THINK---I NEVER SAW THAT. 

AND, USUALLY, YOU KNOW~ I HAD A ROUGH IDEA OF WHAT 

WAS THERE AND 1---I'WOULD HAVE SEEN A KNIFE WITH '"OLD 

HICKORY" ON IT. I DIDN'T SEE THAT; I NEVER SAW THAT. 

SO I CAN SAY THAT THAT'S NOT FROM MY HOUSE. 

Q DID YOU---YOU DID SOME BUILDING AROUND THERE, DIDN'T 

YOU? 

A RIGHT. 

Q SOME SHELVES AND THAT SORT OF THING. 

A YOU SAW MY ABORTIONS. 
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MR. MACDONALD PAGE 44 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

DIDN'T YOU---DIDN'T YOU BUILD A SHED FOR YOUR PONY OUT 

THERE TOO? 

I DIDN'T BUILD THE WHOLE THING. MOST OF IT WAS THERE. 

I RENOVATED IT A LITTLE BIT 1 RIGHT. 

IS THAT THE ONE THAT SITS NEAREST TO THE DRIVE? 

THE LITTLE ONE IN THE PASTURE. IT'S JUST FOR ONE HORSE~ 

AND IT HAS A LOW DOORWAY---A LOW DOORWAY FOR THE PONY, 

RIGHT. 

YEAH, I GUESS THAT'S THE ONE. JUST RIGHT CLOSE TO THE 

HOUSE THERE 1 ALL THAT BUSINESS OUT THERE IS THE BARN? 

NO, NO. IF YOU HAVE A SHEET OF PAPER, I'LL SHOW YOU 
•' 'I 

WHt:RE, IT IS,. 'YOU MEAN THERE WHERE THE HORSE IS KEPT? 

YEAH. 
.. , 

OKAY: ALL "RIGHT. YOU COME .:IN THE---THIS IS THE FENCE. 
... , ' 

YOU COME IN THE DRIVEWAY THI~ WAY. HERE'S THE GUY'S 
~ . ..: " .~ 

TRAILER. 

RIGHT. 

HERE'S HIS HOUSE. 

OKAY. 

THE FIRST PASTURE ON THE RIGHT 1 IT'S RIGHT HERE 1 AND 

THE SHED'S HERE. THIS IS THE GUY'S BARN. 

YEAH, OKAY. THAT'S ---THAT'S THE ONE. 

RIGHT. 

SO YOU HAD SOME SCRAP LUMBER AROUND THERE AND---
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MR. MACDONALD PAGE 45 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

RIGHT. 

WE THINK THAT---THAT THIS CLUB THAT YOU ORIGINALLY 

THOUGHT WAS A BASEBALL BAT OR SOMETHING MlGHT HAVE 

COME FROM AROUND THE HOUSE OR SOMETHING LIKE THAT. IN 

FACT, I'LL SHOW IT TO YOU. I DON'T KNOW IF PIECES OF 

WOOD WILL MEAN ANYTHING TO YOU FROM A PHOTOGRAPH, BUT 

THERE IS---WELL, THERE'S PAINT ON IT. IN FACT, WE 

HAD THE IDEA THAT YOU MIGHT HAVE USED THIS AROUND THE 

HOUSE. 

I NEVER SAW IT. 
{ " ;:- .. ·, ,•;•.l 

PEb~,L~: USE PI~c;fis OF WOdD TO'PRY OPEN DOORS---
• . ' . ~;·! ·. :,~ 

RIGHT. 
{· ~ 

,",· 

---AND W I,NDQWS _,,:::_ _ _. ', 
. •' ~ ~ 

RIGHT,,: 

---FOR ONE THING AND ANOTHER. 

I DON'T, YOU KNOW, RECOGNIZE THIS. NOW, I HAD---I 

ALWAYS HAD SOME EXTRA LUMBER LAYING AROUND IN THE LITTLE 

WELL OUTSIDE THE BACK OF MY HOUSE, BUT I DON'T---HOW 

LONG IS THIS? ONE---IT'S ABOUT THREE FEET? 

YEAH, UH-HUH (YES), ABOUT THREE FEET. 

NOT SPECIFICALLY, NO, I DON'T RECOGNIZE THIS. 

WELL, THINK ABOUT THE STOCK YOU USED TO MAKE THIS---

THIS SHELVING FROM. THERE WAS A---

WHAT SIZE LUMBER IS THIS? 
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MR. MACDONALD PAGE 46 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

IT'S ABOUT ONE BY---ONE AND FIVE-EIGHTHS BY ONE AND A 

HALF. 

A TWO BY TWO. 

RIGHT. 

I DIDN'T HAVE ANY TWO BY TWO'S. I USED FOUR---TWO BY 

FOUR'S THAT I TOOK OUT OF THE OLD THIRD MED SUPPLY 

AREA. WHEN WE BROKE IT UP, WE---THEY WERE G01N~ TO 

BURN IT ALL AND SEND IT---YOU KNOW, SEND IT TO THE 
- » ~ ' , 

TRASH•,. AND 1.' JUST USt,O f+y 'TWO BY FOUR Is AND CUT THEM 

DO\•JN:. 

DID:Y6U USe·THE~--61~ YOU MAKE THE SHELVING IN· 
.. , 

KIMMIE'S CLOSET? 
'• 

RIGHT. 

DOWN BELOW THERE? 

RIGHT. 

THERE'S A PIECE OF WOOD THERE VERY SIMILAR TO THIS, 

VERY SIMILAR. 

MAYBE IT WAS AROUND. 1---1, YOU KNOW, DON'T SPECIFICAL~Y 

RECOGNIZE IT FROM THIS---YOU KNOW, FROM THE PHOTOGRAPH. 

DID YOU HAVE AN ICE PICK? 

I DON'T THINK I HAD ANY TWO BY TWO'S, AND THIS IS A 

TWO BY TWO. I-~-1 KNOW I DIDN'T HAVE ANY TWO BY TWO'S 

SPECIFICALLY CUT THAT WAY. THERE WAS FOUR BY FOUR'S, 

I THINK, IN SCRAPS. TWO BY FOUR'S AND JUST SCRAPS OF 
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MR. MACDONALD PAGE 47 

2 LUMBER. 

3 Q DID YOU HAVE AN ICE PICK AROUND THE HOUSE? IS THAT 

4 YOUR ICE PICK (SHOWS PHOTOGRAPH)? 

5 A NO, I DIDN'T HAVE AN ICE PICK. 

6 Q YOU DID NOT HAVE AN ICE PICK AROUND THE HOUSE?. 

7 A NOT THAT I KNOW OF, NO. 

8 BY MR. IVORY: 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q 

A 

Q 

A 

Q 

A 

DID YOU GO INTO THE-~-THE DRAWERS WITH THE SILVE~WARE 

THAT MORNING? ' 
•l ? < ~ :. ' • •• ·~ ~ ' ' 

ANY.-TIME OUR'ING THAT MORNrNG?. OH, YOU MEAN THE MORNING 
, •, I ~ ~· • ~ :' .' J 

.) ~·'"·~ t 

THAT IT HAPPENED? 

YES i, 
·~· 
' 

NOT THA"J; . .,J-~ REM~MBER.« , ,, , 
~.1 ,., ., ~: ~ :.: ·•• f! ;. :.; 'l·,"fj ~ ":,.~ • ·~~ 

DID YOU CLEAN YOURSELF UP IN THE SINK THERE---THE 

KITCHEN SINK OR ANYTHING THERE? 

I DON'T THINK SO. I REMEMBER WASHING MY HANDS OFF, YO 

KNOW, IN MY COMPULSIVE MANNER. BUT 1---1 THOUGHT IT 

WAS IN THE BATHROOM WHERE I WAS DOING THAT FROM. 

BY MR. SHAW: 

Q IT LOOKS LIKE IT WAS IN THE BATHROOM. 

A I DON'T THINK I USED THE KITCHEN SINK AT ALL. I USED 

THE PHONE IN THERE, AND MAYBE WHEN I WAS TALKING ON 

24 THE PHONE----

25 BY MR. IVORY: 
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MR. MACDONALD PAGE 48 

Q WHAT IS THE DEEPEST YOU WENT INTO THE KITCHEN? 

A CHRISTJ I DON'T KNOW. I WAS JUST---I PROBABLY JUST 

STAYED THERE TO TALK ON THE PHONE. I---THAT'S ALL I 

REMEMBER, .JUST TALKING ON THE PHONE. 

Q IF WE CAN DRIFT BACK AGAIN, YOU SAY DURING THE INITIAL 

ASSAULT YOU HEARD SCREAMS. WERE THEY JUST SCREAMS OR 

WERE THEY---

A 
' ' I.,, .·, ; 

. { ·' ~·· .. 
YEA,H·.~: - , ! .· Q 

. . 
.-. ' !; :}" \ 

~·-· .. ,;, 

A YEAH. 

Q L 1 Kfi:: ~mAt·?.· 

A 

ME?" 

Q WERE YOU S Tl L L ON THE COUCH Tit! EN? 

A RIGHT. 

Q DID THESE SCREAMS CONTINUE, OR WHEN DID THEY CUT OUT? 

A 1--~I DON'T KNOW. THEY ASKED ME IN THE HOSPITAL, AND 

I DON'T---I CAN'T, YOU KNOW---I DON'T REMEMBER ANY 

CUT-OFF TIME SPECIFICALLY. THEY COULD OR COULD NOT 

HAVE CONTINUED THEM, YOU KNOW, WHILE I WAS WRESTLING. 

I REALLY DON'T REMEMBER ONCE THIS---REALLY THE. STRUGGLE 

WAS ON. 

I REMEMBER SITTING UP AND HEARING THEM. I REMEMBER 

HEARING MY WIFE SAY, YOU KNOW, "JEFF, JEFF, WHY ARE 

-1833-

Appeal: 15-7136      Doc: 31-1            Filed: 08/16/2016      Pg: 388 of 720 Total Pages:(388 of 2180)



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

.. 17 .. 
0 .. 
:E .. 18 
~ 

.. 19 0 

::: 
0 

, 20 z 
.;· 
z 
z 21 0 ,.. 
" .. 
0 22 u 

0 

" " ~ 23 .. 
24 

25 

MR. MACDONALD PAGE 49 

Q 

A 

Q 

A 

THEY DOING THIS TO ME? HELP ME." AND I HEARD HER 

SCREAMING~ AND I THINK I HEARD KRISTY---KIMMIE~ THE 

OLDER GIRL, SAID~ "DADDY"----SAYING~ "DADDY~ DADDY~ 

DADDY." 

YOU FOUGHT YOUR WAY TO THE ENTRANCE TO THE HALLWAY? 

YEAH~ YOU ASKED ME THAT FIFTEEN TIMES, RIGHT. 

COULD YOU SEE DOWN THE HALLWAY? DID YOU SEE ANYTHING 
" 'i ; t -~.· ;_, \ \, -~·; ;;,, .w . 

,. • '"'f1~1; •1 ~~ . .I 

GO'IN·G~ 10N; Do'WN ·At THE END. OF 'THE HALLWAY WHERE YOU WERE 
-· :· ·; t ·:,. ... . ·. ~ ·::.~~·.: "·. ·.· 

AT? 
. ' . 

NO. ~ 
·, 

BY MR. SHAW: ,.·' '·'l •' ', .. !-. ( 

' 
Q WHAT LIGHTS WERE ON IN THE HOUSE? KITCHEN LIGHT? 

A KITCHEN LIGHT WAS ON~ I LEFT THAT ON. AND .. 

USUALLY~ WE LEFT THE---THE BATHROOM LIGHT ON ---THE BIG 

BATHROOM IN THE HALLWAY SO IT'S SHINING---SO~ THE HALL-

WAY WAS A LITTLE LIT FOR THE KIDS; AND THAT WAS---I 

THINK THAT WAS ON, TOO---WHEN THEY WOKE·UP.IN THE NIGHT, 

.l:\ND (INAUDIBLE). 

Q YOU SAID THAT WHEN YOU WOKE UP, YOU COULD SEE YOUR WIFE. 

A WELL, I COULD SEE---YEAH. 

Q YOU COULD SEE IN THERE? 

A RIGHT. 

Q YOU COULD SEE YOUR WIFE. WAS THAT BECAUSE THAT LIGHT 

WAS ON IN THERE? 
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MR. MACDONALD PAGE 50 

A WELL~ I---I DIDN'T SAY THAT I COULD SEE MY WIFE WHEN I 

WOKE UP. 

Q WELL~ AGAIN, I'M NOT---I'M NOT---

A NO. 

Q ---SHARPSHOOTING. I JUST WANT TO KNOW. 

A WHEN I WOKE UP~ THE FIRST THING l THOUGHT OF WAS---

YOU KNOW, I'M ASHAMED TO SAY MYSELF---I MEAN~ WHEN 

WOKE UP, I SAID, "CHRIST, I'M GOING INTO SHOCK." 

AND THEN I REALIZED THAT EVERYTHING WAS QUIET, AND 

I START---YOU KNOW, KNEW I STARTED TO REMEMBER THAT 

HEARD SCREAMING, SO WAS---I REALLY DIDN'T EVEN LIKE 

LOOK AHEAD. I---I WENT INTO THE BEDROOM AND THEN I SAW 

MY WI FE. 

IN OTHER WORDS~ I DIDN'T LAY ON THE FLOOR AND LOOK 

UP, IF THAT 1 S WHAT YOU MEAN, AND SEE HER. I REMEMBER~ 

AS I GOT UP---I WAS LYING THERE AND I WAS THINKING, 

"CHRIST, I'M GOING INTO SHOCK." AND---SEE, THAT'S THE 

FIRST THING THAT HITS---HIT ME WHEN I WAS CHILLING. 

YOU KNOW, MY TEETH WERE ACTUALLY---LITERALLY CHATTERING. 

AND THE LIGHT WAS ON, AND---IT ISN'T REAL BRIGHT 

WHEN JUST THE BATHROOM LIGHT IS ON. 

Q WAS IT THE OVERHEAD LIGHT THAT WAS ON? 

A I DON'T THINK SO. I THINK IT WAS JUST THE BATHROOM 

LIGHT. NOW~ YOU KNOW~ MAYBE I TURNED THE OVERHEAD 
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MR. MACDONALD PAGE 51 

Q 

A 

LIGHT ON. I DON 1 T REMEMBER. 

BUT THEN I WENT INTO THE BEDROOM AND---IN OTHER 

WORDS, I---OBVIOUSLY~ AS I GOT IN THE BEDROOM, YOU 

KNOW, I COULD SEE MY WIFE REAL WELL. (INAUDIBLE) 

BUT I DIDN'T--~YOU KNOW, I DON'T REME~BER 

LY,ING) 1N THERE. ~D.It;.OOKI"NG UP AND SEEING MY WIFE IN THE 
/ .• 

.. ' t ~; ' 
BEDROOM •. 

CAN ':YOll ~·IV,E qs ·AN't B~TTER D:f~tRIPTION OF THESE PEOPLE 
.,; 

THAT YOU·. SAW? 

I wISHED 1 HAD "A POLARb I D. YOU KNOW" THIs ---ALL I CAN 

SAY IS EVERYONE SEEMED MODERATE HEIGHT. YOU KNOW, THIS 

IS '.RIDICULOUS, I KNOW~ TO . YOU; BUT EVERYDNE .. : 

SEEMED NORMAL~~~~~IGHT. THE MIDDLE---THE MIDDLE 

GUY, I REMEMBER, WAS SHORTER. NOT ABNORMALLY SHORTER~ 

BUT THE MIDDLE PERSON WAS THE SHORTEST OF THE THREE 

PEOPLE. 

NOW, AGAIN~ THIS IS SO QUICK THAT IT MIGHT HAVE 

JUST BEEN THE WAY HE WAS STANDING THERE OR HE WAS BENT 

FORWARD. HE SEEMED SHORTER THAN THE OTHER TWO. MAYBE 

FIVE-EIGHT INSTEAD OF FIVE-TEN~ SOMETHING LIKE THAT. 

I DON'T REALLY REMEMBER ANYTHING DISTINCTIVE. I 

DON'T REMEMBER LONG HAIR ON THESE PEOPLE~ AND THIS IS A 

LITTLE HARD FOR ME TO FIGURE OUT. I DON'T UNDERSTAND, 

YOU KNOW~ WHO, WHY OR WHAT WAS THERE AND FOR WHAT 
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MR. MACDONALD PAGE 52 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

REASON; AND IF THEY WERE ON~ YOU KNOW~ L.S.D.~ OR 

SOMETHING---THEY'RE SUPPOSED TO BE HIPPIES. THEY'RE 

NOT ALWAYS. I MEAN I'VE SEEN A LOT OF CLEAN-CUT SPECIAl 

FORCES GUYS. 

HOW Da~~~HOW. 9Q Hip~I£S.REA~T-~-NOT HIPPIES, BUT PEOPLE 
' ' .' ,t t ' . ' 

HOW DO ~EOPL~ R~AC~ WH~N-THBY ARE UNDER THE INFLUENCE 

WELL " ANYBODY---_;: 
.I 

ARE THEY ';CAP-ABLE o~/';(~RRY tN'G OUT SOMETHING LIKE THIS? 

COMING TO YOUR HOUSE~ OUT OF ALL THESE OTHER HOUSES. 

AS YOU SAY~ IT'S A---

WELL, NOW YOU'RE GETTING---NOW~ SEE~ YOU'RE GETTING TO 

WHY THEY CAME TO MY HOUSE. IF THEY---

WELL, I'M NOT INTERESTED IN WHY THEY CAME TO YOUR HOUSE 

JUST FOR THE MOMENT. LET'S SAY IT WAS A MATTER OF FATE 

OKAY? 

ALL RIGHT. 

IT HAD TO BE SOME HOUSE---

RIGHT. 

WHY NOT YOURS? WHY NOT---

RIGHT .. OKAY •. ALL RIGHT. IN OTHER WORDS~ CAN THEY DO 

THIS? 

CAN THEY CARRY THIS OUT~ ALL THIS BUSINESS? 

I 1 VE SEEN MANY PATIENTS THAT I FELT WERE'---NOW ~ YOU DON'T 
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MR. MACDONALD PAGE 53 

Q 

A 

Q 

A 

Q 

ALWAYS KNOW WHAT THEY'VE TAKEN. 

WELL, LET'S SAY L.S.D. FOR THE MOMENT. 

OKAY. WELL, AGAIN, NOW, A PERSON WILL COME IN THE 

EM~RGENCY ROOM AND .SAY HE'SrTAKEN L.S.D. AND HE'S 
< - '• ' ., ' .. * 

•. ~ ~ ~~ :. • ' ~ ', ' ,' ·:· !- • ' • • 

. HAVI~NG ::A~:AN~UTE .AN),<I!:r.Y.>R.EACTION, PARANOID, AND HE'S, 
: ~ . . . ~. .·. . .. ~ 

·you KNQW, SE;EING PE.OPL.E THAT· t;IE'S AFRAID OR ANYTHING. 

THAT C()ULP BE L,;S.D~ i· 'IT COULl;) BE SPEED; IT COULD BE 

MESC-:::.+YQUf ~NOW, ~y: OF :TM(L-ANY OF TH:I S ANPHETAMINE

TYPE THINGS---OR MESCALINE. 

AND VERY OFTEN THE KIDS DON'T KNOW WHAT THEY'VE 

TAKEN, SO YOU HAVE NO WAY OF KNOWING. BUT THEY ALWAYS 

SAY L.S.D. 

AND LIKE I TREATED ONE TWO NIGHTS AGO AT CAPE FEAR~ 

AND THIS GUY WAS---NOT TWO NIGHTS AGO---LAST WEEK~ AND 

THIS GUY WAS CAPABLE OF ANYTHING~ I'M SURE. HE WAS 

EXTREMELY AGITATED AND WILD; AND ALL YOU HAD TO DO WAS 

MOVE AND, YOU KNOW, HE'D JUMP UP AND HE WAS VERY 

PARANOID. YOU KNOW, PEOPLE WERE ATTACKING HIM AND HE 

HAD TO DEFEND HIMSELF. 

DO MOST---OKAY~ LET'S BRANCH AWAY FROM THAT FOR JUST A 

MINUTE. THE PEOPLE THAT ARE TAKING AMPHETAMINES~ 

UPPERS---

RIGHT. 

WE'VE GOT FOUR OF THEM NOW THAT WE KNOW ABOUT IN YOUR 
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MR. MACDONALD PAGE 54 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

HOUSE. THEY'RE ON SOMETHING, WE THINK. THIS GIRL WAS 

TALKING ABOUT ACID---

RIGHT. 

- .i...,. (I NAU'DJ B, L·E;) • ~ 

L . S . D . , RIGHT'. 
.···. 

IT ~QULD·B,E, AS: Yb~ SAY, ANYTHING. COULD BE EVEN PEYOTE 
'. ,;, " 

BUTTONS FOR ALL WE KNOW, RIGHT? 
t~-~ !·. ; < j ' : 

RIGHT. WELL, I ~ON:): ~NOW,WHAT THAT MEANS. THEY'LL---

YEAH, I'VE HEARD ABOUT THEM. 

THEY'RE EXCITED; THEY'RE DOING SOMETHING THAT'S 

EMOTIONALLY EXCITING TO THEM. THEY'D BE JUMPING AROUNC 

WILD, WOULDN'T THEY? THERE'D BE A LOT OF HYPERACTION 

HERE. IS THIS CORRECT? 

YEAH, YOU---MOST OF THE~--1 AGREE WITH YOU. MOST OF 

THE PEOPLE I'VE SEEN ON THESE DRUGS, YOU KNOW, THEY 

DON'T---THEY'RE NOT STEADY AND COOL BY ANY MEANS. 

USUALLY, THEY'RE PARANOID AND ANXIOUS AND---

WHEN THEY DO SOMETHING, IT'S SORT OF IN A FRENZY KIND 

OF WAY, ISN'T IT? 

WELL, I DON'T KNOW. THAT'S KIND OF A---I DON'T KNOW. 

I MEAN, YOU KNOW, THIS GUY'S WALKED OUT OF WOMACK NINT~ 

FLOOR WINDOW. APPARENTLY, JUST WALKED OUT THE WINDOW. 

HE WASN'T IN ANY FRENZY. HE JUST---HE WAS GOING TO GO 

FOR A WALK. 
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MR. MACDONALD PAGE 55 

Q NO, HE JUMPED OUT. HE WAS VERY FRIGHTENED, AND---

A 

Q 

A 

Q 

A 

tJ<'"""'" 

., • ,•r ~~~'!! ··~... • 

HE THQ\~GHT THE ;.DQClQ8t WAs-'.:..::, ' 

,.~ l'f ' ' 

AND ~HE ·JlJMPED OUT T.HE ·WINDOW.--
" ., ; . "· ·' ~ .. ;> •. ' ~ '• '.; . ..-

THAT SOUN'DS MORE LIKE ·L-. S. D:,-'- RIGHT. 

OKAY---YEAH, USUALLY, YOU DONJT LOOK NORMAL. I MEAN, 

ANYONE CAN TELL WHEN SOMEONE---NOT ANYONE--~BUT ALMOST 

ANYONE CAN TELL WHEN SOMEONE'S HAVING A BAD REACTION, 

RIGHT. 

Q OKAY, THIS IS THE POINT. THIS IS WHY I'M ASKING YOU 

FOR YOUR OPINION ON THIS. 

A RIGHT. 

Q YOU WOKE UP, CAPTAIN MA~DONALD, AND YOU SAW FOUR PEOPLE 

AND YOU HEARD YOUR WIFE SOMEWHERE. 

A RIGHT. 

Q YOU HEARD YOUR DAUGHTER, RIGHT? 

A RIGHT. 

Q THERE MUST HAVE BEEN AT LEAST TWO MORE. 

A WELL, THIS IS WHAT I---THIS IS WHAT I CAN'T FIGURE OUT. 

NOW, I'VE GONE OVER THIS HUNDREDS OF TIMES IN MY OWN 

MIND, YOU KNOW, LITERALLY ALL NIGHT LONG MANY NIGHTS; 

AND 1---1 DON'T---THERE'S SO MANY UNANSWERED QUESTIONS 

TO ME. 
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MR. MACDONALD PAGE 56 

IF THEY---I ASSUME THEY CAME IN THAT BACK DOOR. 

THE'¥ HAD' -r·d, cOME ni~cu~H ·THER'E---vou KNow, THROUGH MY 
' : ," ,,,· ', .. , ,·, 

WI FE''S' 'B'EDROOM--...:·auR·' BEDROOM. . AND I DON 1 T UNDERSTAND 

WHY j YOU' K,.NOW, BY,; THE TIME ;TI)EY GOT TO ME, THAT I 
·• ... ' ~. .~ ., . .:. ',. ,, " . 

STILL HEARD SCREAMING .. OR WERE THERE MORE PEOPLE 
. \ ' ' ··. ·: "". : . . .... ,c t·· :' . ~- :t··· 

'" INVOLVED THAN FOUR? 

Q IF THERE WAS THIS---FOUR PEOPLE ARE A LOT OF PEOPLE. 

FOUR STRANGERS---

A I KNOW, 

Q ---IN A HOUSE YOUR SIZE ARE A LOT OF PEOPLE. 

A I KNOW. 

Q SIX, A MINIMUM OF SIX---

A I KNOW. 

Q ---OR THAT MUCH MORE, AND THERE SHOULD BE---

A I KNOW. 

Q ---IN MY EXPERIENCE, HIS EXPERIENCE AND HIS, THERE 

SHOULD BE A MESS IN YOUR HOUSE. NOT---

A RIGHT. 

Q ---NOT A LIVING DAY-TO-DAY MESS. I DON'T MEAN THAT. 

A NO, I KNOW WHAT YOU MEAN. 

Q THERE SHOULD BE BUSTED FURNITURE AND BROKEN MIRRORS AND 

BASHED-IN WALLS AND---

A OH, WELL---

Q LOTS OF THIS. THERE SHOULD BE LOTS OF---
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MR. MACDONALD PAGE 57 
_ .. ,_ . '. ~-,·. 

A YOU P~DPLE ti~V~ 'tMO;~E'":;,SXPER·I ENCE THAN I DO, BUT I 
•" • :;. • ' . ·. 'r. 

• _: ••.• .oj. .... ; .. ;; ••• 

WOULDN'T NORMALlY---Lf' MEAN I WOULDN'TNECESSARILY EXPECT 
~- -.' 'J ·~ ' 1 :'~· ,.·. :~- ~~-

THAl;., . IF· SQMEON~ IS '.A,lTACKED., WHEN THEY 1 RE SLEEPING, I--
. . . ·.· ·\..... ' ··,.. : ~~ 

YOU KI~{O.~-'-·: '(9.~ MIGI)J,, .. NOT, GET ,BROKEN---
., 

Q ---HEAVY THINGS KNOCKED OFF THE TABLE. YOU KNOW~ IT'S 

VERY---THERE AREN'T THINGS OUT OF PLACE. 

A WELL, I DON'T KNOW. WHAT---

Q DOES THIS SUGGEST ANYTHING TO YOU? LIKE MAYBE THIS 

GROUP OF PEOPLE---

A KNEW THE INSIDE OF THE HOUSE? 

Q ---EITHER KNEW THE INSIDE OF THE HOUSE OR WEREN'T---

A OR WEREN'T---YEAH, WERE BEING CAREFUL, SURE. WELL, 

THIS WAS, YOU KNOW, BROUGHT UP TO ME BEFORE, AND I 

DON'T KNOW. 

THE IN---THE INCONGRUOUS THING TO ME ARE A COUPLE 

THINGS. FIRST OF ALL, I HEARD SCREAMING; AND I WOULD 

ASSUME IF T~EY CAME IN THAT WAY, THEY WOULD HAVE DONE 

THESE THINGS AS THEY CAME DOWN. AND I SHOULD HAVE BEEN 

AWAKENED EARLIER, EVEN BEFORE THEY GOT TO ME. THAT'S 

ONE THING. 

AND THE SECOND THING IS THE NUMBER OF PEOPLE 

INVOLVED. IF---YOU KNOW, WHEN I WOKE UP AND I HEARD 

SCREAMING---NOW, MAYBE---MAYBE SHE WAS ALREADY WOUNDED. 

MAYBE---YOU KNOW, MAYBE THEY ASSUMED SHE WAS DEAD. OKA" ' 
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MR. MACDONAL.:D · · ·· ·i. n 
~' . ~ . . ''· .~ 

PAGE 58 

Q 

A 

Q 

A 

JUST-.ASSUME THAoT;. AND THEN THEY LEFT AND CAME DOWN THE 

HALLWAY. AND :THEN~\ YbU i4NOWi SHE WAS ABLE TO START 

SCREAMING. THAT'~--:THAT'S WHAT I THOUGHT. THAT'S ONE 

P 0 S S I B I'l I T Y. • 

AND THE OTHER THING IS---WAS---THESE PEOPLE SEEMED 

YOU KNOW---IN THE LITTLE WHILE THAT I SAW THEM, THEY 

DIDN'T---THEY WEREN'T HYPER OR ANYTHING. NOW, THAT'S A 

DRUG REACTION SOMETIMES, THOUGH. I MEAN SOME OF THESE 

PEOPLE HAVE VERY DULL AFFECTS. 

AND, AS A MATTER OF FACT, WHEN YOU INTERVIEW 

PEOPLE, IT'S ONE OF THE THINGS YOU LOOK FOR---PEOPLE 

THAT DON'T SEEM TO GET ANY RISE EITHER WAY, YOU KNOW, 

JUST SORT OF PLOD ALONG. 

BUT IF YOU TAKE AN AMPHETAMINE'S OR A BAD L.S.D. 

REACTION, THEY SHOULDN'T BE APATHETIC. THEY---:THEY 

SHOULD BE, YOU KNOW, PSYCHOTIC IN NATURE AND A---A 

LITTLE WILDER. 

SO THERE ARE---THOSE ARE THE THREE THINGS THAT 

I CAN'T FIGURE OUT IN MY OWN MIND. 

WELL, THE OTHER---THE OTHER PROBLEM I HAVE, IMMEDIATE 

PROBLEM, IS A MOTIVE. 

RIGHT. 

WE'VE GOT TO ESTABLISH A MOTIVE FOR THIS THING, AND---

RIGHT. 
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MR. MACDONALD ') :!· ·~:. PAGE 59 

Q ---.1, DON'T SEE ONE. THERE 1 S NOTHING MI 55 lNG FROM YOUR 

HOUSE, NOT EVEN---N6T.EVEN VANDALISM---

A RIGHT, 

Q ---CAPTAIN MACDONALD. THERE'S NOTHING MISSING. YOU 

HAVE A LOT OF THINGS IN YOUR HOME THAT PEOPLE WOULD 

Ll KE TO STEAL. 

A THAT WERE NICE, I KNOW. 

Q NICE TO TAKEJ NO MATTER WHAT THEIR REASON WAS, IF THERE 

WAS. DO YOU KNOW WHAT I MEAN? 

A WELLJ YEAH. THEY COULD HAVE COME IN FOR---FOR THAT 

REASON AND THEN REALIZING WHAT THEY'D DONE, JUST LEFT. 

BUT IT'S---I KNOW, I AGREE WITH YOU. IT'S NOT VERY 

LIKELY. I DON'T KNOW. 

Q CAN YOU GIVE US ANY HELP ALONG THIS LINE AT ALL? 

A GEEZE, I WISH~ I COULD. I JUST CAN'T IMAGINE THAT I'Vl 

EVER OFFENED ANYONE ENOUGH---UNLESS, THEY'RE PYSCHOTICJ . . 

YOU KNOW; OR, IN OTHER WORDS, AN ABNORMAL RESPONSE---TO 

HAVE SOMETHING LIKE THIS HAPPEN. 

Q AND THEN THAT ONE PERSON COMMITS AT LEAST FIVE OTHERS 

TO HIS CAUSE. 

A I---RIGHT. RIGHT. OTHER PEOPLE AND TO---AND TO HAVE Nb---

TO NO ONE BREAK DOWN, YOU KNOW, IN THE CASE. NO ONE 

COME FORTH AND FEEL BAD OR READ THE NEWSPAPERS AND SAY, 

"JESUS, I KNOW OF," YOU KNOW, 11 1 KNOW SOME PEOPLE AND I 
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MR. MACDONALD PAGE 60 

SAW .:JHEM .. TUESDAY~ f'10RNJNG AN[} THEY WERE ALL BLOODY, 11 OR 

SOMETH~I NG. · '. ... · 

SO, I AGREE WITH YOU. I DON'T KNOW. I'D SLEEP A 

LITTLE EASIER, I'LL TELL YOU THAT. 

Q . CAPTAINA YOU HAVE A LOT OF---A LOT OF DRUGS IN YOUR 

HOUSE. 

A I KNOW. 

Q WHY? WHY DO YOU HAVE A LOT OF DRUGS THERE? 

A OH, I JUST GOT SOMETHING OF EVERYTHING IN CASE ANYONE 

EVER ASKS ME AND~--JOHNNY-ON-THE-SPOT. YOU KNOW, VERY 

OFTEN I'D SUTURE PEOPLE; AND I TOOK CARE OF HALF THE 

NEIGHBORHOOD, YOU KNOW, AND---NOTHING THERE WAS 

CONTROLLED. 

I WAS CAREFUL ABOUT THAT, YOU KNOW. I DIDN'T HAVE 

ANY CONTROLLED DRUGS OR ANYTHING LIKE THAT. EVERYTHING 

WAS STUFF THERE WOULDN'T BE ANY PROBLEM WITH AND NO ONE 

SHOULD BE AFTER FOR ANY REASON. 

AND I JUST HAD---LIKE, FOR INSTANCE, IF WE WERE 

GOING TO GO ON A CAMPING TRIP, I WAS ALL READY TO MAKE 

UP A NICE LITTLE M3A KIT WITH THAT---YOU KNOW, ALL THE 

POSSIBILITIES INVOLVED; BUT THAT WAS THE ONLY REASON. 

ALL THIS CAME ABOUT WHEN THE THIRD DISBANDED, AND 

THEY HAD BOXES AND BOXES OF STUFF THEY WERE JUST GOING 

TO BURN. AND I THOUGHT THAT WAS STUPID, SO I JUST TOOK 
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MR. MACDONALD PAGE 61 

2 

3 

4 

5 

6 

7 Q 

8 

9 

10 A 

11 Q 

12 

13 A 

14 Q 

15 

16 A 

17 Q 

18 A 

19 

20 

21 Q 

22 A 

23 

24 

25 

A COUPLE 16~TTL.~S ~f ·~~~E~Y~~~~G AND WAS GOING TO MAKE UP 

MY OWN AID KIT, YOU KNOW, FOR MY CAR AND CAMPING AND 

STUFF. 

BUT I KNOW, IT LOOKED A LITTLE---A LITTLE 

EXCESSIVE, I'M SURE. 

IT LOOKED MORE THAN A LITTLE EXCESSIVE. IT LOOKED REAL 

EXCESSIVE, FRANKLY. I'M BEING FRANK WITH YOU AS YOU'RE 

BEING FRANK WITH ME, I HOPE. 

YEAH, WELL---

AND WE UNDERSTAND THAT YOU WERE SENDING THESE THINGS 

TO PEOPLE, TOO. 

RIGHT, TO MY IN-LAWS. 

OKAY 1 WERE YOU SENDING ANYTHING TO ANYBODY AROUND HERE 

THAT WOULD SUGGEST---

HUH-UH (NO). 

---TO SOMEONE THAT---

THE ONLY PEOPLE I---THE ONLY PEOPLE I DID THAT FOR WAS 

MY MOTHER---MY GR~NDMOTHER AND MILDRED KASAB, MY 

MOTHER-IN~LAW 1 AND HER SISTER, .HELEN---HELEN MADISON. 

WHAT KIND OF DRUGS WERE YOU SENDING? 

OH 1 THYROID MEDICINE, DIURETICS--~TO MAKE THEM LOSE 

FLUID. QUINAMINE---IT'S A HEART PILL. MY GRANDMOTHER 

HAS PARKINSON'S. SHE WAS TAKING PARKINSON'S PILLS. 

AND HIGH BLOOD PRESSURE PILLS. 
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MR. MACDONALD PAGE 62 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

MY---MY MOTH---MY MOTHER-IN-LAW WAS ON DIET PILLS, 

BUT THAT'S CONTROLLED IN THE ARMY SO I HAVEN'T GOT 

MANY THROUGH THE ARMY FOR HER. 

WHAT KIND OF PILLS WAS---

AMPHETAMINE SULPHATE, 15 MILLIGRAMS. BUT, YOU KNOW, YO~ 

GOT TO SIGN YOUR LIFE AWAY IN THE ARMY SO I---SHE'S HAD 

TO GET HER OWN SINCE I GOT IN THE ARMY. 

LET'S SEE, HIGH BLOOD PRESSURE, PARKINSON'S---

THAT'S IT BASICALLY. A COUPLE DIFFERENT TYPES OF 

HIGH BLOOD PRESSURE. MY AUNT TAKES ONE TYPE. MY---

COLLETTE'S AUNT~ HELEN MADISON, TAKES ONE TYPE; AND 

MILDRED TAKES ANOTHER TYPE. MY GRANDMOTHER TAKES 

ANOTHER TYPE, SO IT INVOLVED A LOT. AND MY MOTHER-IN-

LAW TAKES A HORMONE, ESTROGEN. 

MOST OF THE PILL HEADS I KNOW---

WHAT'S THAT? 

---PILL HEADS---TAKE ANYTHING. I HAD ONE GUY TELL ME, 

"IF I DON'T WHAT IT IS, I TAKE EIGHT AND I GET SOMETHINf; 

OUT OF IT, EITHER AN UPPER OR A DOWNER." THAT'S THE 

WAY HE THINKS. (JNAUDIBLE)---HOW I MET THE GENTLEMAN. 

UH-HUH (YES). 

(INAUDIBLE)---ORNAIDS, AS I RECALL. HE GOT A REACTION. 

I DON'T WHAT IT DID FOR HIM, BUT HE WAS HAPPY. 

PRETTY HARD FROM ORNAIDS. IT MAKES YOU A LITTLE SLEEPY. 
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'' 

PAGE 63 

Q SO, AGAIN, THIS---THIS POINTS BACK TO THESE PEOPLE 

BEING IN THE HOUSE, PERHAPS WITH---

A ULTERIOR MOTIVE. 

Q ---(INAUDIBLE) 

A YEAH. NOT MANY PEOPLE KNEW I HAD THAT. ONLY A COUPLE 

PEOPLE KNEW THAT---YOU KNOW, THAT I HAD A---SO FAR AS 

MY NEIGHBOR, KNEW THAT---WHENEVER SHE NEEDED PILLS, I 

GAVE THEM TO HER. 

BUT I---IDON 1 T THINK SHE KNEW THAT I HAD THEM IN 

THE HOUSE. SHE PROBABLY THOUGHT I GOT THEM OUT OF 

THE DISPENSARY AT THE TIME--~STUFF LIKE THAT. 

BUT I CAN'T THINK OF ANYONE, EXCEPT ONE GUY WHO'S 

IN VIETNAM THAT---HE BROUGHT HIS GIRLFRIEND OVER ONE 

TIME, AND I WENT THROUGH THE DRUG COLLECTION TRYING TO 

FIND SOMETHING FOR HER PSORIASIS. 

Q WAS HE THERE? 

A YEAH. 

Q WHO WAS THAT? 

A GEEZE, I CAN'T REMEMBER.: LET ME SEE NOW. HE'S--

HOFFMAN. LARRY HOFFMAN. PLAYED QUARTERBACK FOR OUR 

FOOTBALL TEAM. 

Q WHERE MIGHT HE BE NOW? 

A HE'S ON HIS WAY TO VIETNAM. 

Q SO HE'S STILL IN THE SERVICE? 
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MR. MACDONALD PAGE 64 

A RIGHT. 

Q IS HE---IS HE A MEDICAL OFFICER? 

A NO, HE WAS IN THE---EITHER Cl VI L AFFALRS OR PSYOPS, 

SOMETHING LIKE THAT. INTELLIGENCE---ONE OF THE 

ANCILLARY THINGS FOR THE THIRD. 

AND HE BROUGHT HIS---AFTER A FOOTBALL GAME ONE 

NIGHT, HE BROUGHT HIS GIRLFRIEND OVER AND SHE HAD A 

REACTION ON HER HANDS. SO I TOOK OUT---I HAD A OLD 

BOX OF---A BIG BOX IN THE·BOTTOM OF MY CLOSET. THEY WERE 

ALL SAMPLES THAT WE HAD BROUGHT FROM CHICAGO, AS A 

MATTER OF FACT---CHICAGO TO NEW JERSEY TO HERE. 

AND I WENT THROUGH THE WHOLE THING AND COULDN'T 

FIND ANY. AND I THINK HE WAS STANDING THERE WITH ME. 

PROBABLY DIDN'T KNOW WHAT I HAD, BUT---YOU KNOW, I TOLD 

HIM THEY WERE JUST SAMPLES. THERE WAS VITAMINS AND 

GARBAGE, YOU KNOW. 

BUT HE'S CERTAINLY STRAIGHT. HE'S NO---NO PILL 

HEAD AND---

Q WHAT ABOUT HIS GIRLFRIEND? 

A THEY WERE LIVING IN A TRAILER THEN ON BRAGG BOULEVARD, 

AND SHE WENT AWAY. SHE WENT TO WISCONSIN OR MARYLAND, 

OR SOMEPLACE. 

Q DO YOU REMEMBER HER NAME? 

A IT WASN'T HIS GIRLFRIEND. IT WAS HIS WIFE---HIS BRAND 
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MR. MACDONALD PAGE 65 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

W I FE , R I G HT . 

IT WASN'T HIS GIRLFRIEND; IT WAS---

NO, IT WAS HIS WIFE. RIGHT. I REMEMBER HER NO\tJ--

MRS .. HOFFMAN. 

(INAUDIBLE) LARRY HOFFMAN? 

RIGHT. 

NOWJ SOME OF THE GUYS IN THE UNIT, OF COURSE, 

KNOW WHAT I TOOK OUT OF THE THIRD, YOU KNOW. THEY--

THEY GAVE THEM TO ME, BUT---

YOU WOULD RECOGNIZE THEM? 

WHAT'S THAT? 

YOU WOULD RECOGNIZE THEM? 

OH, YEAH, ANYONE THAT I'D WORKED WITH, SURE. I DIDN'T 

SEE ANYONE I KNEW. YOU KNOW, MY SUPPLY OFFICER AND 

CAPTAIN WARREN AND PEOPLE I WORKED IN THE OFFICE WITH 

WHO KNEW THAT .I TOOK THEM. 

HOW ABOUT THE ENLISTED PEOPLE THAT YOU'VE WORKED WITH? 

WELLJ LIKE I SAID, THE ONLY PEOPLE THAT WOULD KNOW WERE 

THE-~-WERE TH~ SUPPLY PEOPLE. MEDICAL SUPPLY, NOT 54. 

MEDICAL SUPPLY FOR THE THIRD BECAUSE IT WAS RIGHT---WE 

WERE IN THE SAME OFFICE---SAME BUILDING; AND SO THEY'D 

BRING IT TO ME AND PUT IT ON MY DESK, AND I'D PUT IT 

IN A BOX NEXT TO MY DESK AND TAKE IT HOME THAT NlGHT, 

YOU KNOW. 

.~ • l '\ ,. ~ 
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MR. MACDONALD PAGE 66 

Q YEAH. 

A BUT 7 I'D SEE HIM ALL THE TIME AND THAT 1 S 7 YOU KNOW---

HE'S WORKING IN ~ENTER NOW 7 SERGEANT SPEARS 7 BUT HE 

JUST---HE KEPT TELLING ME THE C.I.D. WAS GOING TO GET 

.ME BECAUSE I HAD O.D. COLORED NAP SACKS. BUT THEY WERE 

GOING TO BURN THEM 7 AND I SAID 7 "IT WAS RIDICULOUS." 

AS A MATTER OF FAC1 7 HE·CAME TO SEE ME AFTER---AFT R 

THIS WAS ALL OVER AND HE SAID 7 "I'LL---I'LL BET YOU 

OPENED A FEW EYES WHEN THEY WENT INTO MY STORAGE SHED 7
11 

THAT'S IN THE BA~K BECAUSE I HAD AN, YOU KNOW, O.D. 

MEDICAL CHEST AND THOSE NAP SACKS. 

Q YEAH, WELL, IT--~IT WAS AN EYE OPENER. 

A IT SURE WAS. 

Q CAPTAIN MACDONALD, THERE ARE SOME OTHER THINGS THAT WE 

FOUND HERE IN THE HOUSE-~-SOME OTHER QUESTIONING WE 

HAVE. WE'LL PRESENT THEM TO YOU; AND IF YOU CAN EXPLAI~ 

SOME OF THESE THINGS, FINE. IF YOU CAN'T, WE'LL JUST 

HAVE TO WORRY ABOUT THAT. I WANT TO GET---WANT TO GET 

WITH YOU ON THIS THING BECAUSE THIS IS---THIS IS LIKE 

MONEY IN THE BANK TO YOU. THIS IS REAL IMPORTANT TO 

YOU. 

FOR EXAMPLE, LET'S START WITH ONE THING. THIS 

PAJAMA TOP YOU WERE WEARING 7 OKAY? NOW 7 LET ME BACK 

UP JUST A LITTLE AND GIVE YOU SOME DEPTH HERE---SOME 

] ' 
.. 

' 'i 
,;;· . 

. . ·' 
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MR. MACDONALD PAGE 67 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

BACKGROUND. 

WE HAD A TEAM OF LABORATORY TECHNICIANS IN YOUR 

HOUSE FOR FIVE DAYS. THESE PEOPLE ARE VERY THOROUGH 

AND THEY'RE VERY PROFESSIONAL. WE GAVE THEM THE 

BENEFIT OF ALL OF OUR EXPERIENCE---

RIGHT. 

---BUT NOT KNOWING ANYTHING ABOUT WHAT MIGHT HAVE 

HAPPENED IN THERE~ AS FAR AS WHAT YOU SAW OR DIDN'T SEE 

OR---

RIGHT. 

---WHETHER YOU WERE THERE OR NOT. WE JUST TOOK EVERY-

THING WE COULD FIND OF AN APPARENT EVIDENTUARY VALUE. 

OKAY. 

ALL RIGHT? SO~ WHEN I SAY SOMETHING IS SO, I WANT YOU 

TO KNOW THAT I'M---I'M RIGHT. 

OKAY. 

IF I'M NOT RIGHT, IF I DON'T KNOW I'M RIGHT, I WON'T 

SAY IT. 

ALL RIGHT. 

OKAY? NOW, AGAIN, YOUR JACKET. 

PAJAMA TOP? 

PAJAMA TOP. NOW, WE'VE TAKEN THIS THING AND WE'VE 

EXAMINED IT UNDER LABORATORY CONDITIONS. WE KNOW WHAT 

IT'S MADE OF. WE KNOW WHAT KIND OF FIBER IS IN IT. WE 

--- ~-----_.1._ _______________ _____, 
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MR. MACDONALD PAGE 68 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

KNOW WHAT KIND OF THREADS ARE IN IT. WE KNOW HOW---

THAT'S IT OLD. 

RIGHT. 

IT'S BEEN AROUND A LONG TIME. WE KNOW THAT IT HASN'T 

BEE~ REPAIRED TO THE EXTENT THAT THERE ARE FOREIGN 

THREADS IN IT. THAT'S---

RIGHT. 

OKAY, NOW, WE HAVE FOUND FIBERS AND THREADS IN VARIOUS 

PLACES IN THE HOUSE. AND ONE OF THE MOST PUZZLING 

THINGS TO ME, PERSONALLY, IS THAT WE FOUND FIBERS FROM 

THIS JACKET UNDER COLLETTE'S BODY~--STRUNG OUT UNDER 

HER BODY---AND I'M INTERESTED IN HOW THEY CAME TO BE 

THERE. 

SHAKEN OFF. I DON'T KNOW. MAYB---DO THESE THINGS 

SHED? ARE THEY LAYING ALL AROUND THE HOUSE? I MEAN 

I DON'T KNOW. 

NO, IT DOESN'T---

YOU MEAN THEY'RE BIG FIBERS? 

YEAH. 

NOT---

NOT MICROSCOPIC. 

BY MR. IVORY: 

Q NOT A FUZZ. 

A NOT A FUZZ? 
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MR. MACDONALD PAGE 69 

2 Q NO. IT WOULD BE FIBERS AND THREADS. 

3 A I DON'T KNOW. 

4 BY MR. SHAW: 

5 Q 

6 A 

7 Q 

8 

9 

10 

11 

12 

13 A 

14 Q 

15 A 

16 

17 Q 

18 A 

19 

20 

21 

22 Q 

23 A 

24 

25 

OKAY. 

I CAN'T ANSWER THAT. 

ALL RIGHT, MOVING ALONG A LITTLE BIT FURTHER WITH THIS 

THING. HOW DOES IT HAPPEN THAT THE POCKET FROM THIS 

PAJAMA TOP HAS A LITTLE BIT OF YOUR WIFE'S BLOOD ON IT, 

VERY, VERY MINUTE THING; BUT IT'S LAYING IN THE 

BEDROOM. THE REST OF IT---OF THE JACKET IS SOAKED WITH 

HER BLOOD---

I LAID IT---1 LAID IT OVER HER. 

AND WITH KIMMIE'S BLOOD? NOW, HOW DOES THAT HAPPEN? 

WELL, I'M SURE I HAD BLOOD ALL OVER MY HANDS FROM 

EVERYONE, WHEN WAS CHECKING FOR PULSES AND STUFF. 

YEAH. 

AND WELL, IN FACT, YOU SEE, MY WIFE, f--~1 DON'T 

KNOW HOW MUCH---JESUS, I DON'T KNOW. IT I HAD BLOOD ON 

MY HANDS AND I WENT BACK AND TOUCHED THIS---THIS PAJAMA 

TOP, COULD IT HAVE GOTTEN ON IT FROM THAT WAY? 

THIS WOULD CONTAMINATE IT TO A CERTAIN EXTENT. 

I MEAN, I HAD BLOOD ALL OVER ME, YOU KNOW. I MEAN I 

CHECKED---I KNOW I CHECKED CAROTID PULSES IN EVERYONE, 

AND I'M SURE I GOT SOME BLOOD ON ME FROM EVERYONE. AND 

( . 
. ·' 

~·· . -1854-

Appeal: 15-7136      Doc: 31-1            Filed: 08/16/2016      Pg: 409 of 720 Total Pages:(409 of 2180)



.. 
0 

~ 
0 

.;. 
z 
z· 
0 ,.. .. .. 
0 
u 
0 .. .., 
z 

"' .. 

MR. MACDONALD PAGE 70 

2 I WENT BACK IN TO SEE MY WIFE AGAIN. 

3 Q THAT WOULD SEEM TO BE LOGICAL, YOU KNOW. 

4 A RIGHT. 

5 Q OKAY. 

6 BY MR. IVORY: 

7 Q WELL, WE'RE TALKING ABOUT THE POCKET THAT IS 

8 COMPLETELY SEPARATED AND APART FROM THE REST OF THE 

9 SHIRT. 

10 BY MR. SHAW: 

11 Q 

12 

13 A 

14 Q 

15 

16 

17 

18 

19 A 

20 Q 

21 A 

22 Q 

23 A 

24 Q 

25' A 

LET ME SHOW IT TO YOU, IF I CAN. LIKE I SAY, THIS IS 

IMPORTANT TO YOU AND I WANT YOU TO---

OKAY. 

---UNDERSTAND WHAT WE'RE TALKING ABOUT. NOW, WE'VE 

GOT A---GOT YOUR PAJAMA TOP. (SHAW DRAWS PICTURE OF 

THE TOP) A VERY CRUDE, RUDE DRAWING~ BUT THAT'S THE 

WAY IT IS. AND THIS IS THE FRONT OF IT. KIND OF A 

V-NECK AFFAIR? 

RIGHT . 

ALL RIGHT, IT'S TORN DOWN HERE. 

OKAY. 

AND YOUR POCKET WAS OVER HEREj OKAY? 

UH-HUH (YES). 

AND THAT'S SINCE BEEN TORN OFF. 

UH~HUii' '(YES):' ' _., 
. ' 

·' 
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MR. MACDONALD PAGE 71 

Q NOW~ THIS HAD A COUPLE OF SPOTS OF BLOOD ON IT 

(POINTING TO THE POCKET)---

A UH-HUH (YES). 

Q ---AS WE SAID~ COLLETTE'S BLOOD. THE REST OF THIS 

AREA (POINTING TQ THE TOP WHERE THE POCKET HAD BEEN 

REMOVED) IS DRENCHED WITH BLOOD---

A UH-HUH (YES). 

Q ---AS IS THIS, BUT THAT'S ANOTHER STORY. THIS IS OVER 

IN---IN THE MASTER BEDROOM---IN YOUR BEDROOM-~-

A UH-HUH (YES). 

Q WAY OVER HERE SOMEPLACE~ AWAY FROM COLLETTE. 

A COULD IT HAVE BEEN TORN OFF ME~ I MEAN IN THIS 

STRUGGLE AND---

Q YEAH~ THAT'S WHAT I'M---

A ---SOMEONE ELSE DROPPED IT? 

A THAT'S WHAT WE THINK, THAT IT WAS TORN OFF THE---OFF 

THE JACKET THERE DURING THE STRUGGLE. BUT WE HAVE TO 

FIND A WAY TO GET IT TO THE BEDROOM. 

A I DON'T KNOW. MAYBE SOMEONE---MAYBE IT HAS HANGING ON 

THJS; AND WHEN I WALKED IN~ IT FELL OFF. YOU KNOW, I 

MEAN---I JUST---THERE'S A COUPLE WAYS I COULD PICTURE 

I T • 

EITHER---SAY THAT, WHEN WE WERE STRUGGLING~ IT WAS 

TORN OFF---
, •• '1-

~ . . 

;.-,. ') 

!, ' 
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MR. MACDONALD PAGE 72 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

OKAY, WE'LL SAY THAT. 

---AND THE PERSON ON THE WAY OUT THE DOOR DROPPED IT. 

IS THAT POSSIBLE? 

WELL, ANYTHING IS POSSIBLE. 

RIGHT, OKAY. 

SOME THINGS ARE LESS POSSIBLE. 

SO WHEN IT WAS HANGING ON ME---WHEN IT--- IT WAS 

HANGING ON MY JACKET, WHEN I TOOK IT OFF MY ARMS AND---

WHEN I WAS IN THE BEDROOM AND I WAS TAKING IT OFF, AND 

IT DROPPED OFF THEN. I DON'T KNOW. 

I WOULD ASSUME THAT IT WAS RIPPED OFF AND DROPPED 

BY THAT---BY THEM OR THAT WHEN I TOOK THE SHIRT OFF---

YOU KNOW, I OPENED IT UP TO PUT IT OVER MY WIFE AND IT 

DROPPED OFF THEN. AND MAYBE IT WAS KICKED AWAY FROM 

THE BODY OR SOMETHING BY THE PEOPLE---YOU KNOW, THE 

MEDICS OR THE M.P.'S THAT WERE GIVING ME ARTIFICIAL 

RESPIRATION. 

AND THEN THE BLOOD---THIS PART GOT SOAKED BECAUSE, 

YOU KNOW, I PUT IT OVER MY WIFE. I REALLY DON'T KNOW. 

I JUST---YOU KNOW. IT JUST SEEMS TO ME THAT THERE'S 

SOME WAY TO EXPLAIN IT. 

IN ADDITION, WE FOUND FIBERS FROM THIS JACKET IN 

KRISTY'S ROOM AND IN KIMMIE'S ROOM---BOTH. 

HOLY CHRIST. 
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MR. MACDONALD PAGE 73 

Q AGAIN, I'M NOT SHARPSHOOTING YOU NOW---

A NO, I KNOW. 

Q ---BUT YOU TOLD US THAT YOU---

A RIGHT. 

Q ---TOOK THIS OFF---

A TOOK IT OFF, RIGHT. 

Q ---IN THE MASTER BEDROOM. 

A WELL, NOW, HOW ABQUT MY HANDS AND STUFF? COULD IT---

COULD IT BE COMING FROM MY HANDS AS I WAS TAKING IT 

OFF AND WALKING DOWN. THE HALL WHEN---

Q IF THERE WERE A CORRESPONDING BLOOD SMEAR WHERE THIS 

THREAD WAS FOUND, YES. BUT THERE WASN'T. YOU---YOU 

SEE WHAT I MEAN? 

A RIGHT. 

Q YOU JUST (INAUDIBLE) YOUR HAND AND WIPE SOMETHING AND 

THERE'S BLOOD AND (INAUDIBLE) IS GOOD THAT IT'S 

(INAUDIBLE). 

A WELL, POSSIBLY, IT's~--I DON'T KNOW. YOU KNOW,.WHEN I--

Q 

A 

I MEAN~ DOES IT HAVE TO BE SMEARED WITH BLOOD AND WIPED? 

COULDN'T IT---COULDN'T IT HAVE BEEN ATTACHED TO THE 

HAIRS ON MY ARM OR SOMETHING AND~ YOU KNOW, RIPPED IN 

THi;-:-""-lN ,TH,E .STIWGGLE· At).!D FALL OFF? . '· ' : ~· . '. . . . ,. . ' 
J. 

• !;~ 

MAYBE, MAY;BE. YEAH. 

I DON'T KNOW'. 
·.: ~· . : \ 
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MR. MACDONALD PAGE 74 

Q THESE ARE---

A I'M SURE I TOOK THE THING OFF. 

Q ---(INAUDIBLE), YOU KNOW. 

A I I M sURE I TOOK THIS THING OFF THE FIRST TIME. I 

DON'T---I DIDN'T MAKE A CIRCUIT WITH THIS JACKET ON, I 

DON'T THINK. I CAME DOWN THE HALLWAY---I KNOW THAT---

AND I WENT IN, AND I TOOK IT OFF TO GET MY HANDS FREE--

Q YEAH. 

A ---BASICALLY---

Q OKAY. 

A ---AND SOMETIME WHILE I WAS IN THERE THE FIRST TIME, 1- -

YOU KNOW, I PUT IT OVER MY WIFE. ALL I CAN SAY IS THAT 

IT MIGHT HAVE BEEN ON MY ARMS OR---1 DON'T HAVE MUCH 

HAIR ON MY CHEST. THAT'S NOT A HELP, ANYHOW---BUT IT 

MUST HAVE FALLEN FROM ME. IT'S THE ONLY WAY I CAN SAY. 

OR THESE PEOPLE INVOLVED THAT HAD IT ON THEM WHEN 

THEY LEFT ME FROM THE STRUGGLE, YOU KNOW. AND THEY---

KIMMIE WAS STILL---WAS STILL SCREAMING AND SO WAS 

COLLETTE WHEN I WAS UNDERGOING THE STRUGGLE. AND, 

POSSIBLY---IF THESE FOUR WERE THE ONLY PEOPLE INVOLVED, 

THEY HAD TO GO BACK TO THESE ROOMS TO FINISH DOING WHAT 
(1 

THEY WERE DOING~: T~.E·Y··~ ~~Ol!.G,HT .THEM IN THEN . 
' .. :. . }. .;! . . . . .. ., .· . . ' 

By MR. IVORY: 

Q WELL~1 WE 1 RE}·Nor· TAU<I NG 'ABOUf. A,. SAY, STRAY THREAD OR, 

f 
~ .• f 
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MR. MACDONALD PAGE 75 

A FIBER HERE AND THERE. WE'RE TALKING ABOUT A 

PROFUSION. 

A WELL~ IT DOESN'T MAKE ANY SENSE TO ME, A PROFUSION. 

I DON'T KNOW. 

BY MR. SHAW: 

Q WELL, HE DOESN'T MEAN LIKE THE AUTUMN LEAVES---

A RIGHT. 

Q ---BUT I MEAN~ WE'RE TALKING ABOUT BIG THREADS. 

A UH-HUH (YES). 

Q HE~--(INAUDIBLE). 

A ALL I CAN SAY IS THAT---I DON'T KNOW WHAT THIS---YOU 

KNOW, HOW RIPPED THIS JACKET LOOKS. I DON'T EVEN 

REMEMBER IT~ TO TELL YOU THE TRUTH. I JUST REMEMBER 

TAKING---TAKING IT OFF MY HANDS. 

BUT IF IT WAS RIPPED UP, IT SEEMS TO ME THAT 

THREADS COULD BE ON THEM AND ON ME. IT COULD HAVE 

FALLEN ON THEM. THAT'S ALL I CAN HONESTLY SAY. 

NOW~ WHEN I WENT TO CHECK THEM AND CHECK THEIR 

PULSES, I COULD HAVE DROPPED IT OR AFTER I WAS UNCONSCIOUS 

IN.Tf·r'EH4L.L', tHEY f,VUCn HAVE,.8AD THEM ON THEIR CLOTHES~: 
OR• ON tH~ IR .HAN:DS j OR WHATEVER~ AND DROPPED THEM WHEN 

THEY w'ENT,· BACK> 

~.U,J .l .. '"'PON'T-7-WHEN. YO.U. SAY "FIBERS," DO YOU MEAN 
"'-(. ~ ,; . 

THESE FIBERS HAD TO COME FROM THIS JACKET---
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MR. MACDONALD PAGE 76 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

YES. 

--~NO, NO, NO. NO~ 1---1 UNDERSTAND THEY'D HAVE TO 

COME FROM THAT JACKET. BUT THESE ARE NOT FROM JUST 

ROUTINE USE? 

NO. 

OH, WELL, THEN I HAVE TO SAY IT WAS FROM AFTER IT WAS 

RIPPED WHEN I WAS STRUGtLING. IT WAS EITHER THEM OR 

ME THAT LEFT THEM---LEFT THE TRAIL. 

IS THAT WHY YOU ARE SO INTERESTED ABOUT WHICH 

ROOMS I WENT INTO---

YEAH, SURE. 

---WHEN 1---

AMONG OTHER THINGS, BUT THAT'S·---THAT'S ONE OF THE 

THINGS. 

NOW, IN ADDITION TO ALL THIS, WE FOUND A FIBER 

FROM THAT JACKET UNDER KIMMIE'S FINGERNAIL; AND IT HAD 

BLOOD ON IT, WHICH WOULD INDICATE SOMEWHERE SHE---

UNDER KIMMIE'S? 

; ~ ... \ 
,f .~ ' 

I :OON',T -~~ow·: :iT.'·~/RETTY OBVIOUS WHAT YOU'RE---I 

DON~T.KNOW. 

WELL:, THIS IS WHY I'VE SAID;: CAPTAIN MACDONALD, WE'VE 

GOT lJt~SE spftJFI;C ·THJNG~ WE'VE GOT TO TALK ABOUT---

RIGHT. 
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MR. MACDONALD PAGE 77 

Q --~BECAUSE YOU ARE THE ONLY PERSON WHO KNOWS WHAT 

HAPPENED IN THAT HOUSE. 

A LISTEN, I KNOW ALL ABOUT THAT AND---LOOK, ALL---JESUS 

CHRIST. ALL I CAN SAY IS THAT IT SEEMS TO ME THESE 

FIBERS IN A STRUGGLE COULD HAVE GOTTEN ON EVERYONE---

ME OR THEM---AND AS THEY. GO BACK INTO A ROOM, AND IF 

KIMMIE ·WAS STILL ALIVE AT THIS TIME AND---AND WAS 

STRUGGLING OR FIGHTING OR PUSHING OFF SOMEONE, THAT 

SHE COULD GET A FIBER, YOU KNOW, IN HER FINGERNAIL; OR 

THE POCKET COULD FALL FROM MY JACKET WHEN I OPENED IT 

UP. 

I DON'T KNOW. 1---1 MEAN, I WISH---I CAN'T GIVE 

YOU THE ANSWERS SPECIFICALLY. I CAN'T SAY I SAW T~E 

POCKET FALL WHEN---

Q WELL, THIS IS WHAT WE WANT. 

A I KNOW. I KNOW. 

Q WE WANT TO KNOW IF YOU CAN SAY THAT OR NOT. 

A I KNOW. NO, 1---I CAN'T SPECIFICALLY SAY WHAT 

HAPPENED TQ. ··tHE .. POCKE1\ ,':1\N:O ;ALL I CAN DO IS MAKE 
. ' ' ........... ' ' 

CONJECTURES ABOUT nJ'E FIBERS::_--THAT THEY WERE ON THEIR 

HANDS AN.Oi M.I.NE', ANP·:·:TME'Y'· WE._RE, DROPPED DURING MY C I RCU I 1 

BECAUSE THEY WERE STILL SCREAMING. 

Q DID YOU TAKE ANYTHING THAT WOULD HAVE MADE YOU SLEEP? 
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MR. MACDONALD PAGE 78 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

ANYTHING TO MAKE ME SLEEPY? 

YEAH, OR SLEEP HARD. DID YOU SLEEP HARD? 

WELL NOW, WHEN I SLEEP AT HOME, I SLEEP HARD. 

DID YOU TAKE A SLEEPING PILL? 

NO. 

DID YOU TAKE ANYTHING THAT WOULD MAKE YOU SLEEP? A 

COLD PILL? 

GEEZE, I DIDN'T TAKE---

AN ANTIHISTEMINE? DID YOU TAKE AN ANTIHISTEMINE WITH 

YOUR WIFE? 

I MIGHT HAVE TAKEN AN ANHISTEMINE. I DON'T REMEMBER 

IT. I DON'T THINK SO. 

WHY WOULD YOU HAVE TAKEN ONE IF YOU DID? 

WELL, THIS'LL SOUND RIDICULOUS COMING FROM A DOCTOR, 

BUT I DON'T REMEMBER TAKING ONE THAT NIGHT, AND I'D 

PROBABLY REMEMBER IT. SO I DON'T THINK I DID. 

BUT, YOU KNOW, I'VE TAKEN ANTIHISTEMINES AND A 

COUPLE TETRACYCLINESJ WHICH IS AN ANTIBIOTIC, WHEN I 

FEEL A COLD COMING ON. NOW, IT'S NOT SUPPOSED TO WORK, 

AND I KNOW IT'S NOT SUPPOSED TO WORK, BUT I DON'T GET 

COLDS. YOU KNOW, WHEN I TAKE THESE THINGS, IT SEEMS 

TO PREVENT THE COLD. 

I DON'T REMEMBER TAKING ONE THAT NIGHT, NO. 

DON'T REMEMBER TAKING ANYTHING TO MAKE ME SLEEP. 
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MR. MACDONALD PAGE 79 

NOW, WHEN I'M ON AT WORKJ 1---1 HARDLY SLEEP. I 

MEAN THE NURSES CAN TELL YOU THAT AT CAPE FEAR. THEY 

JUST CALL ME AND, YOU KNOW---AND I'M THERE LIKE THAT. 

BUT WHEN I'M AT HOME AND I RELAX, IT'S DIFFERENT. 

I SLEEP HEAVY THEN BECAUSE I'M USUALLY TIRED. AND NOT 

REAL TIRED, AS I USED TO BE; BUT I SLEEP HEAVY AT 

HOME. MY WI FE HAS A HARD TIME GETTING ME UP J AS A 

MATTER OF FACT. 

Q DID YOU---YOU WENT IN THE BATHROOM ONE TIME TO WASH 

YOURSELF A LITTLE BIT---

A RIGHT. 

Q ---AND CLEANED (INAUDIBLE)---

A RIGHT. 

Q ---AND CHECKED YOURSELF. OKAY AND THEN, IF I RECALL 

WHAT YOU SAID CORRECTLY---CORRECT ME IF I'M WRONG---

BUT YOU SAID THAT YOU REALIZED THAT YOU DIDN'T REALLY 

KNS)W, WHAr HAD -~PP.ENED:_l"G YOtJ~, CHILDREN. YOU HADN 1 T FELT 
. . . 1 "'...._ !~ . , • . ~- - . ... r . . • ,· . 

THF; .. IR: PUt:.i_~S OR'-ANYT·HJNG~ so.:you WENT BACK TO DO THIS 

AGAlt't. · ~1"5 THIS .THE CHAIN·.OF ·fSVENTS HERE? 
~ :.. . . ' -~ . ., . ;: 

A No, ·I 'rHiNK.THAT '{ b-rD MY wAsHING AND sTUFF AFTER 1 
. i .r :." !'!. . ~' ,_;;" :~-- ... ~-

MADE YHIS CHAIN. · THA?'~ WHAT---THAT'S WHAT I WAS 

SAYING BEFORE. I THINK THAT THIS WAS THE SECOND 

CIRCUIT. I'M NOT SURE ABOUT THAT, HONESTLY; BUT I 

THINK THAT I HAD ALREADY CHECKED THEM AND THEN---THEN 
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MR. MACDONALD PAGE 80 

CHECKED MYSELF. I DON'T THINK I EVER WASHED---WASHED 

MY HANDS OR ANYTHING BEFORE 1 YOU KNOW 1 OR---OR SPONGED 

MYSELF OFF OR ANYTHING BEFORE I WENT TO SEE THEM THE 

SECOND TIME, I T~INK. 

BECAUSE I MADE THE CIRCUIT---MADE THE CIRCUIT, MAD 

THE PHONE CALL, AND MADE THE CIRCUIT AGAIN; AND THEN I 

THINK THAT 1---1 WAS IN THE BATHROOM THEN. I DON'T 

9 THINK THAT I DID THE WASHING IN THE MIDDLE, IF YOU KNOW 

10 WHAT I MEAN. I MIGHT HAVE, BUT I DON'T THINK SO. 

11 BY MR. IVORY: 

12 Q SO WHAT KIND'OF CONDITION WERE YOU IN WHEN YOU WENT TO 

13 MAKE THE SECOND PHONE CALL? 

14 A WELL, I WAS IN THE SAME CONDITION I WAS IN ALL NIGHT. 

15 WHAT DO YOU MEAN, "WHAT KIND OF CONDITION"? 

16 BY MR. SHAW: 

17 Q 

18 

19 A 

20 

21 

22 

23 

24 

25 Q 

OH" LISTEN, .··HEY 1.! TH~RE WAS BLQOD ALL OVER---EVERYWHERE. 
.. ,, 

I MEAN I WASN'T--·'! WAS~'T:'cl-EAN BY ANY MEANS. I 

WASN'i-:,...'-a :wAs·.-DAflBING AND: TRYING TO THINK OF WHAT TO 

DO AND TH1S WAS A CURSORY THING, YOU KNOW. I THINK I 

USED SOME TISSUES OR SOMETHING AND RINSED MY HANDS OFF, 

BUT I DON'T EVEN KNOW IF I USED SOAP---(INAUDIBLE) 

AT ANY POINT DURING THE NIGHT, DURING THIS CHECKING 
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MR. MACDONALD PAGE 81 

BEFORE THE MILITARY POLICE ARRIVED AND THE MEOICS GOT 

THERE 1 DID YOU WEAR A PAIR OF GLOVES? 

A DID I WEAR A PAIR OF GLOVES? 

Q YEAH, YOU. 

A OH 1 YEAH, TO DO THE DISHES. 

Q WHAT KIND OF GLOVES WERE THEY? 

A SHE USUALLY HAD TWO PAIRS LAYING THERE. A YELLOW, THICK 

DISH GLOVES AND---AND A PAIR OF MY SURGEON~S.GLOVES. 

I DON'T KNOW WHICH ONES I USED. I DON'T REMEMBER. 

Q BUT YOU DID USE---

A RIGHT. 

Q ---GLOVES TO WASH THE DISHES? 

A YEAH. 

Q OKAY. AFTER YOU REALI'ZED·---YOU HAD BEEN ATTACKED 

A 

Q 

A 

Q 

YOU~$;1:1-F, .. ,W,HEN YOU WOKE U.P AND Y,OU REALI ZED THAT THERE 
$ ··~ ,; •. ' ' ,; : .• ·''' ' :' ·: > _;" ,., ' 

HAD- BEEN _HARM :®NE "I.N' .. IHIS' HOUSE---ALL RIGHT' YOU WERE 
'• ~-' .. :' ~ . ···.« ·; '"' .. ~ ... ·, ., c ' • ' •• 

ALONE. ~OW---DID YOU WEAR ;<?LOVE,S AT ANY TIME? 

NO .... _ 
4,;"; ! ; 

;! .( ,.· '.: .': : 

NOT TP :TAJ<,E P.U4SES PR >AN'i'THING LIKE THAT? 

NO, HUH-UH (NO). 

OKAY. WELL, WE HAVE A---WE HAVE A LACK OF BLOOD IN 

SOME PLACES WHERE THERE SHOULD BE. CAPTAIN MACDONALD, 

THERE SHOULD BE A LOT OF BLOOD. AS YOU SAY, THERE WAS 

BLOOK EVERYPLACE AND YOU WERE WONDERING WHAT TO DO AND---
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MR. MACDONALD PAGE 82 

A RIGHT. IT SEEMED~-~IT SEEMED LIKE THAT TO ME. I 

SEEMED TO SEE BLOOD EVERYWHERE. 

Q YEAH, THERE SHOULD BE A LOT OF BLOOD ON THE TELEPHONE 

IN YOUR BEDROOM; AND THERE SHOULD BE A LOT OF BLOOD ON 

THE TELEPHONE IN YOUR KITCHEN. BUT THERE ISN'T. 

THERE. WAS SOME BLOOD ON THE TELEPHONE IN THE KITCHEN. 

AND IT WAS ABOUT THE SIZE OF A GRAIN OF SALT, 

YOU KNOW---

A UH-HUH (YES) 

Q ---IF YOU CAN VISUALIZE THAT. IT'S NOT A LOT OF BLOOD 

(I N AU D I B LE ) . I T H I N K Y 0 U US ED I T---

A UH-HUH (YES). 

Q ---I MEAN I'M GOING ALONG WITH YOU HERE---

A UH-HUH. (YES). 

Q 

A Rii;kr.· 
::..,. 

Q ---WHEN Y,OU LEFT THE LINE, AND WE. KNOW WHAT THE 
• ..- < 

OPERATOR HAS TOLD US AND ALL THAT. 
•'-. 

A UH-HUH (YEi). 

Q WHERE'S THE BLOOD? DID YOU WIPE YOUR HANDS OFF 

SOMEPLACE? 

A MAYBE ON MY WIFE'S NIGHTGOWN OR SOMETHING; OR WHEN I 

WAS CHECKING THE PULSES, I WAS---WHAT ARE MY PAJAMA 

BOTTOMS LIKE? I---YOU KNOW, I MIGHT'VE JUST BEEN GOING 
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MR. MACDONALD PAGE 83 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

LIKE THAT. I DON'T REMEMBER. MAYBE MY HANDS WERE 

RELATIVELY DRY WHEN I PICKED UP THE PHONE, BUT I DON'T- -

WELL, YOU KNOW---

NOT BEFORE THE FIRST CALL~ UNLESS IT WAS ON THE RUGS 

OR---YOU KNOW, MY WIFE --- ON THE NIGHTGOWN AND STUFF, 

YOU KNOW. BUT I DON'T KNOW. I DIDN'T---I DIDN'T---

NO, I'M NOT SAYING---

I DIDN'T CLEAN BEFORE THE FIRST PHONE CALL, I KNOW. 

YOU'VE WORKED IN THE EMERGENCY ROOM A LOT. 

RIGHT. 

1T'S .YOUR PROFESSION. AND YOU DON'T GET YOUR HANDS 

FULL OF BLOOD AND WIPE THEM OFF AND---AND NOT 

CONTAMINATE WHAT YOU TOUCH. YOU GET BLOOD ON WHAT 

YOURp--

R I G H T , UN L E s s I T I s DRY • 
,•·' 

I MEAN, YOU KNOW, IF---NOW~ 

BEEN THERE FOR A WHILE, IT COULD HAVE BEEN DRY AND NOT 

LEAVE TOO MUCH. 

IT WASN'T DRY WHEN WE GOT THERE. 

OKAY, THAT SHOOTS THAT DOWN. I DON'T KNOW. I MIGHT 

HAVE WIPED THEM OFF ON THIS TERRY CLOTH THING THAT I DON'T 

EVEN REMEMBER, OR I MIGHT EVEN HAVE WIPED LIKE THAT ON 
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MR. MACDONALD PAGE 84 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

MY PANTS, OR THE RUG, OR ANYTHING BEFORE I USED THE 

PHONE. BUT I DON'T SPECIFICALLY REMEMBER DOING THAT. 

DID YOU LOOK AROUND ANYPLACE TO SEE WHAT HAD HAPPENED, 

OTHER THAN JUST LOOKING AT YOUR FAMILY? IN GOING TO 

. LOOK AT THEM OR GOING TO USE THE PHONE, DID YOU--

I LOOKED OUT THE BACK DOOR ONCE. 

WAS IT OPEN, THE DOOR OPEN? 

THE DOOR WAS OPEN. 

HOW WAS IT? 

THE DOOR WAS OPEN. 

DID YOU OPEN THE CURTAIN TO LOOK OUT? 

GEEZE, I THINK THE DOOR WAS OPEN . 

WAS JHE. tlJG.HT ON OR OFF? 
, . 

THE. BACK::'PORCH?· 

YEAI-:l. ·· . 

I DON'T REMEMBER.· I COULl) SEE. IT MUST HAVE BEEN ON. 

I MEAN I COULD' SEE OUT,. AND IT WAS EITHER LIGHT FROM 

THE BEDROOM OR THE PORCH LIGHT. I DON 1 T KNOW. I DON' 1 

KNOW IF THE PORCH LIGHT WAS ON OR NOT, BUT I COULD SEE 

OUT. 

DID YOU GO ANY OTHER PLACE TO---TO LOOK? YOU KNOW, DIC 

YOU BACK TO THE LIVING ROOM AND LOOK AROUND IN THERE 

OR---

WELL, AS I WAS USING THE PHONE, YOU KNOW, 1---1 WALKED 
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MR. MACDONALD PAGE 85 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

THROUGH. IT AND STUFF, BUT ---NO, I D I DN 1 T GO OUT THE 

FRONT DOOR. 

ANY---ANY PARTICULAR REASON WHY NOT? 

WHY? I MEAN WHY WOULD I GO OUT THE FRONT DOOR? 

WHY DID YOU GO OUT THE BACK DOOR? 

BECAUSE IT WAS OPEN. YOU KNOW WHAT I MEAN, EVERYTHING 

WAS OPEN AND MAYBE---

IS THAT WHY YOU DIDN'T GO OUT THE FRONT DOOR AND LOOK 

BECAUSE IT WAS CLOSED? 

YEAH, I MUST HAVE SEEN---BUT YEAH, I DIDN''T EVEN THINK 

ABOUT IT, TO TELL YOU THE TRUTH. 

ALL RIGHT. 

•• Jol 

I CAME BACK AND I NEVER THOUGHT ABOUT THE FRONT DOOR. 

DID >(OU SEE AN.YTttr'N<;. OUT OF THE BACK DOOR? 
~ ·,_ .J .J -,- -

NO. 

DID YOU SEE YOUR NEIGHBOR'S LIGHTS ON? 

I ~IDN'T NOTICE. USUALLY, THE ONLY LIGHTS ON THAT---

WELL, IF THE COUPLE'S PORCH LIGHT IS ON---OUR NEIGHBOR 

RIGHT NEXT DOOR TO US ALWAYS HAS THEIR Ll GHT ON, BUT I 

DIDN'T NOTICE IT. I MEAN---

IT'S QUITE A WAYS DOWN? 

YEAH. I MEAN 1---I DIDN'T NOTICE THAT OR ANYTHING. 

I DIDN'T---ALL I ~ID WAS LOOK OUT THE DOOR AN~--PROBAB Y 
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MR. MACDONALD PAGE B6 

2 AND GO RIGHT BA£K IN. I DON'T REMEMBER ANY SPECIFICS 

3 AT ALL. I DIDN'T SEE ANYBODY, AND THAT'S WHAT I WAS 

4 LOOKING FOR. 

5 Q BUT YOU DIDN'T---YOU DIDN'T SEE ANYTHING REMARKABLE AT 

6 ALL OR---APPARENTLY? 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A NO. 

Q WAS IT RAINING? 

A 1---IT WAS WET .. I DON'T KNOW IF IT WAS RAINING. IT 

LOOKED WET OUT. 

Q DID YOU PUT ON THAT TERRY CLOTH ROBE THAT YOU HAVE AT 

ANY POINT THAT EVENING? 

A THf BF.OWN ON{? 
• ".! ' .. :·! 
. i ... L ·~. ~ 

BY MR. IVORY: 

Q 
~-' ~ ~··' ~··' ,, 

THE :sAUNA· ROBE, .. 

BY MR. SHAW: 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

£ ~ 'l l~ 

THE WHITE ONE. 

THE WHITE ONE? 

UH-HUH (YES). 

I HAVE THREE OF THEM. 

OKAY, THERE WAS A'KNJT WHITE TERRY CLOTH ROBE--

YEAH~ I KNOW WHAT IT IS~ MY SHOWER ROBE. NO. 

DID THAT NORMALLY HANG THERE ON THE DOORWAY? 

SOMETIMES. 

WAS IT THAT NIGHT? 
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MR. MACDONALD PAGE 87 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

I DO~'T REMEMBER .. I'D HAVE~--1 DON'T REMEMBER SEEING 

IT. I PROBABLY WOULD HAVE SEEN THAT. I DON'T KNOW. 

YOU KNOW~ MY WIFE PROBABLY USED THAT FOR THE 

SHOWER, AND WE JUST THROW IT OVER THE DOOR TO LET IT 

DRY, SO IT MIGHT HAVE BEEN. 

DID COLLETTE TAKE A SHOWER THAT NIGHT? 

I DON'T REMEMBER IT. I DON'T THINK SO. 

YOU DON'T THINK SO? 

NO. 

WHEN SHE WENT TO BED, DID SHE CLOSE THE DOOR? 
.f... ''. ,, ' ~ ~ 

.!' ~· • 

'"" NO. S.H'E }<tARDLY EVE I< DID .• 

SHE LEFT IT STi~DING OPEN? WELL, THE REASON I'M ASKING 
' 

IS TO TRY: TO .. ·~E"'LP YOU, REMEMBER---

YEAH. 

---TO BRING THE SITUATION BACK THE WAY IT WAS. 

YEAH. NO, IT'S ALMOST---ONLY RARELY WOULD SHE EVER 

CLOSE THE DOOR WHEN SHE---WHEN I WAS PLAYING MY RECORDS 

A LITTLE TOO LOUD AND SHE HAD TO~--YOU KNOW~ WANTED TO 

GO TO SLEEP OR SOMETHING; BUT THAT WASN'T THE CASE THAT 

NIGHT. 

IT WASN'T? 

SO, I'M PRETTY POSITIVE THAT SHE JUST LEFT IT CLOSED--~ 
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MR. MACDONALD PAGE 88 

OR LEFT IT OPEN ALL THE WAY. 

Q NOW, CHANCES ARE THAT ROBE WAS HANGING ON THE DOOR~--

A RIGHT. 

Q ---FROM THE LAST TIME IT HAD BEEN USED? 

A RIGHT. IT'S EITHER~-~IT'S USUALLY THERE OR tHE HOOK 

NEXT TO HER CLOSET~ ONE OF THE TWO PLACES. AND ABOUT 

FIFTY-FIFTY. 

Q NOW, THAT'S WHAT THIS ROBE WAS USED FOR---THE SHOWER? 

A RIGHT. 

Q TO GEJ FROM THE SHOWER TO THE BEDROOM? 

A WELL, YEAH;:rO:LbUNGE;,,'ARO,UND·SdMETIMES, BUT THE SHOWER 

USUALLY. 
'' ·--

Q DID Y,OU I;:VER 'WEARs :THAT. OU""(S'-ID'E? 
.. ' ' ~- .,· . ~ .• \i'' . ~. 

A 

Q YEAH. 

A WELL, MAYBE TO RU~ TO GET SOMETHING OFF THE LINE, YOU 

KNOW, OR PICK UP-~-PICK UP THE PAPER EVERY MORNING, BUT 

NOT SPECIFICALLY, NO,. 

NOW, SOMETIMES~ YOU KNOW, MAYBE THE-~-THE KIDS 

WOULD DRESS UP IN THOSE THINGS AND GO OUTDOORS AND PLAY 

FOR A MINUTE; BUT THAT ,WAS CONSIDERED GOOD STLJFF AND MY 

MOTHER---MY MOTHER, THAT'S A FREUDIAN SLIP---MY WIFE 

WOULD HAVE~ YOU KNOW, CALLED THEM BACK IN AND TAKEN IT 

OFF. BUT NOT THAT I KNOW OF, NO, I NEVER WORE IT OUT. 
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MR. MACDONALD PAGE 89 

2 BY MR. IVORY: 

3 Q 

4 

5 A 

6 Q 

7 A 

DO YOU REMEMBER IN THE---IN THE MASTER BEDROOMJ WHAT 

DISARRAY WAS THERE WHEN YOU WENT IN THERE? 

WHAT DISARRAY? 

UH-HUH (YES). 

NO. 

8 BY MR. SHAW: 

9 Q 

10 

11 

12 

13 

14 

15 A 

16 

17 Q 

18 A 

19 

20 

21 

22 

23 

24 

25 

YOU STARTED TO SAY SOMETHING BEFORE AND YOU DIDN'T LET 

YOURSELF SAY IT BECAUSE YOU WEREN'T SURE. WE WERE 

TALK'ING. ABD.U"'\ :HOW YOU .. FOi.JN'b_ Y.OUR WI FEJ IF SHE'D BEEN 
~ "· ; ;.+ !~ 't:'· , '·. ·~ :, ''l' •. :P' .• .;; .. ,··, .~. 

" ~ ·" ~ • ·~~ ""''Jo 

.MOVED. YOU SAID SOMETHING ABOUT SHE MIGHT HAVE BEEN 
""''"' ~ "' . . ) '• . . ) ,; 

LEANING UP .'AGAI.~.PJ~::f.~E ~H~I·Rt.AND YOU DECIDED NOT TO 

SAY THAJ... ··:NOW;,.you ... ,...-
~- : 

.., ·~ ' ,, 
;: ,. ~- ~-

'".: ~ ·--~r 

WELLJ I DECIDED NOT TO SAY IT BECAUSE I'M NOT SURE. 

I I M---

DOES IT SEEM LIKE SHE MIGHT HAVE BEEN? 

I REMEMBER WE WERE RIGHT NEXT TO THE CHAIR; AND, YOU 

KNOWJ I AT LEAST MOVED HER LIMBS TO---YOU KNOW, TO---TO 

LOOK AT HER, REALLY, AND-~-AND TO SEE HER CHEST AND TO 

GIVE HER ARTIFICIAL RESPIRATION. 

NOW, I MIGHT HAVE ADJUSTED HER SHOULDERSJ OR 

SOMETHING LIKE THAT, TO LAY HER FLAT, YOU KNOW, TO GIVE 

ARTIFICIAL RESPIRATION AND---HEART MASSAGE, YOU HAVE TO 

HAVE THEM LYING FLAT .. 
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MR. MACDONALD PAGE 90 

I HONESTLY DON'T SPECIFICALLY SEE MYSELF SHIFTING 

HER. BUT I WAS MOVING HER AND BEING EXCITED AND BEING 

THE WIFE, YOU KNOW 1 I MIGHT VERY WELL HAVE SHIFTED HER 

AN INCH OR TWO---A COUPLE OF INCHES---TO LAY HER FLAT 

. AND THEN 1 YOU KNOW, TAKEN THE KNIFE OUT AND 1 YOU KNOW 1 

GIVING HER MOUTH:....TO-MOUTH OR SOMETHING. THAT'S 

PERFECTLY CONCEIVABLE WITHOUT ME EVEN REMEMBERING IT 1 

BUT I DON'T---I DON'T REMEMBER IT. 
'. t\ ", .,_ . ~ . :.'·"'- •.< •.· ••• ' 

Q Do ~.Y2v: KNO:w ... w.t-tYL;Yo01_ TOoK THE<K.~·~ FE ouT? 
' ~- . : ~-~''1. !· 

A NO~ 0~LEss'·IT WAs,· y'ou KNOW, MAYBE INSTINCTIVELY. I 

MEAN' (F:...,.:..;..you CAN~J 'oo· ANYTH'Ia,N,G w 1 TH IT IN THERE. you 

CAN' T .. G.I VE HE.R CLOSED CH~Sl .f:)ECAUSE IT WOULD JUST 

INCREASE DAMAGE; OR IF---WELL 1 I DIDN'T THINK ABOUT IT. 

I JUST TOOK IT OUT 1 YOU KNOW. 

Q YEAH. IN OTHER WORDS 1 IT WAS JUST AN INSTINCTIVE 

REACTION? 

A YEAH~ I MEAN IT DOESN'T DO ANY GOOD IN. IT CA~. 

HURT. IT CAN'T HEL~. 

Q DID YOU SEE THE INSCRIPTION THAT WAS WRITTEN ON YOUR 

HEADBOARD? 

A .:JUST READ ABQ!II IT, .. 
Q YOU NEVER SAW IT? (IN_&UDIBLE) 

A 
-
_?JGHT INCHES HIGH· THAT IT WAS "E'IG. 11 

READ. I DON'T---I DIDN'T SEE IT, NO . 

(/)6 

THAT'S WHAT I 
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MR. MACDONALD PAGE 91 

Q SOMETHING THAT PUZZLES US ABOUT THAT~ FRANKLY, IS THE 

FACT THAT THE WORD IS IN THE SINGULAR AND NOT IN THE 

A 

Q 

A 

Q 

A 

PLURAL. OF COURSE, A GREAT DEAL CAN BE READ INTO THING 

THAT DON'T MEAN MUCH. 

YEAH. 

AND THIS MIGHT BE THE FIRST--~THE FIRST REACTION---

UH-HUH (YES). 

--'..:BUT-;:--, 
.• ·' :-:·,.. .. ·~ 

.. "; .. . :. 

WE~~~'";SHE WAS ~+~~E,JNtT1iE'Bf::D1 YOU KNOW, AT FIRST AND--

I DON'T KNOW. AND I HAVE REAU .. Y NO THOUGHTS ON THAT. 

THAT~ .SEEMS LIKE PRETTY MUCH CONJECTURE. 

BY. MR. I VO B,Y :~ , 

Q YOU DIDN'T NOTICE IT OR GO UP AND EXAMINE IT OR 

ANYTHING? 

A NO. 

BY MR. SHAW: 

Q WHEN YOU WENT IN TO GO TO BED, I TAKE IT YOU FOUND 

YOUR---FOUND KRISTY IN BED AND SHE HAD URINATED IN BED, 

WET THE B ED . I S THAT R I G H T ? 

A RI GH,T. 

Q WHAT---WHAT KIND OF BED CLOTHES WERE ON THE BED? WHAT 

KIND OF LINEN? WERE THERE BLANKETS? 

A I DON'T REMEMBER. I DON'T KNOW. WE USUALLY HAD~ YOU 

KNOW---I DON'T EVEN KNOW IF THERE WAS A BLANKET ASIDE 
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MR. MACDONALD PAGE 92 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

FROM THE BEDSPREAD. THE BEDSPREAD WAS AN UGLY GREEN 

AND WHITE AND PURPLISH COLORED T~ING. 

WITH FLOWERS ON JT? 

YEAH. 

LIKE THE CURTAINS? 

YEAH. 

DON'T REME;,MBER, .HONESTLY. I JUST REMEMBER PULLING 
~···. ": '. ~·,. ·;: ;· . :. - ·, ·~ _ ..... ·-"'ir'~ . . 

~ . . ·. :~ ·. .; . ...· ·. ' :•. " -~ t" 

BACKi. JHt:l' YOU' l<.NOW) n-n; 'S'T.UFf·. AND THE SHEETS; AND THE 

BED w;x:s 'WET AN~ SQ"r'··MOVED.' KRI STY. I DON 1 T REMEMBER 
·~- ' .: ~ ' •' . ' ' ', .' . . : 'l ' 

WHAT KIND OF 5HEETS AN~ STUFF WERE ON IT~ 

BUT THEY WERE ON IT? 

THERE WERE SHEETS ON THE BED. 

DID YOU TALK TO YOUR WIFE AT THAT TIME? 

HUH-UH (NO). 

WAS SHE ASLEEP? 

YEAH. 

YOU KNOW, I WAS JUST THINKING ABOUT THIS BIG WET SPOT 

THERE ON THE BED. WAS THERE A LOT---

THIS HAPPENED ALL THE TIME. THAT---THAT'S---THAT'S 

NOT UNUSUAL, YOU KNOW~ EVERY NIGHT KRISTY WAS IN 

THERE---JUST ABOUT .EVERY NIGHT. TRIED TO TELL MY 

WIFE THAT THE WAY TO DO IT IS TO KEEP HER IN HER BED 
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MR. MACDONALD PAGE 93 

Q 

A 

Q 

A 

ONE NIGHT, EVEN THOUGH SHE CRIES. AND WE DID IT WITH 

KIMMIE, AND IT WORKED. SHE NEVER AGAIN CAME IN, AND 

THERE WAS NO PROBLEM. 

BUT COLLETTE, YOU KNOW~ SAID IT WAS WORTH--~WORTH 

GETTING UP FOR ONE MINUTE EVERY NIGHT~ RATHER THAN TO 

HAVE TO GO THROUGH TWO OR THREE NIGHTS OF YELLING AND 
: f t ~ 

SCR~AMI~G .. sq~:SHE ~SVALLY ALWAYS CAME IN. SHE WAS 
. . " ~~. ~ ' - ' . 

' TWO AND A HALF AND STILL HAD A BOTTLE, YOU KNOW. 
' . ' • ''": i 

THAT'.S J<,IND,OF UNY.SUA~, ISN.'T IT? 

WE WERE REAL-EASY GOING·~ A.ND. IF KRISTY WANTED A 

BOTTLE, WELL, WE DECIDED THAT "LET HER HAVE A BOTTLE. 

NO BIG DEAL." KIMMIE HAD A BOTTLE A LONG TIME, AND 

SHE WAS FINE. I MEAN THERE DIDN'T SEEM TO BE ANY HARM ... 

AND SHE WAS HAPPY. SHE WAS A GOOD KID; DIDN'T HAVE ANY 

PROBLEMS. 

KRISTY WAS THE BABY OF THE FAMILY IN MORE WAYS THAN 

ONE, WASN'T SHE? SHE WAS PRETTY WELL TAKEN CARE OF IT 

SEEMS LIKE. 

WELL, THEY WERE BOTH TAKEN CARE OF. THERE WAS---I DON' 

THINK EITHER OF THEM WERE REALLY FAVORED. THEY WERE 

TOTALLY DIFFERENT. 

KIMMIE WAS REAL, YOU KNOW, EFFEMINATE AND REAL---A 

REAL FEMALE; AND KRISTY WAS A TOM BOY~ YOU KNOW. THEY 

WERE TOTALLY DIFFERENT, BUT I DON'T THINK EITHER OF 
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MR. MACDONALD PAGE 94 

Q 

A 

Q 

A 

Q 

A 

THEM---YOU KNOW, WE LOVED THEM BOTH FOR, YOU KNOW, FOR 

DIFFERENT-~-FOR DIFFERENT THINGS. EQUALLY, I'M SURE. 

YOU ~OULD YELL AT KRISTY MORE BECAUSE IT DIDN'T 

AFFECT HER . Y 0 U CO U L DN 1 T Y E L L AT K I M M I E . I ME AN 1 SHE 

GOT VERY UPSETIF SHE THOUGHT,YOU KNOW, YOU WERE DISAPPROVIN~ 

OF HER.: :·. 

• . ; f. I • 

SHE~ WAS .ZR IGHT.;. ANOJ 'clJR I ous? 

YEAHJ ·Tifi~'Y: BOT~~f WERE ... BUT KIM ·WAS MUCH MORE ACADEMIC 
... . ' ' ~ " . 

·r,.: ( i ., !.!~ ,;e 

TYPE:··· t N ci'THER Wo-RDS, SHE WOUtD SIT AND READ FOR 

HOURS \A:T HER A~E, YOU ~NOW~ -~'HI CH IS REAL UNUSUAL FOR 

A KID TO HOLD ATTENTION. AND VERY CURIOUS. 

KRISTY WAS ~URIOUS, BUT IN A---YOU KNOW, SHE'D 

GRAB SOMETHING AND LOOK AT IT AND THEN RUN AWAY AND 

DO SOMETHING ELSE. A DIFFERENT KIND OF OUTLOOK. 

WHAT KIND OF CLASS WAS COLLETTE IN? 

WHAT THE HECK WAS THE LATEST ONE? I DON'T KNOW. 

SOMETHING L1 TERATURE. I MEAN I DON'T REALLY KNOW. SHE 

HAD JUST GOTTEN AN "A" 1 N HER 17TH CENTURY ENGLISH--- I 

DON'T KNOW. IT WAS A---IT WAS---SHE WAS A ENGLISH 

MAJOR, AND IT WAS SOME KIND OF LITERATURE COURSE. 

WHAT WAS SHE PURSUING? WAS SHE AFTER HER DEGREE OR 

SOMETHING? 

YEAH, IN ENGLISH. SHE WAS GOING TO END UP---WHEN I 

GO TO YALE, SHE'S GOING TO---SHE WAS GOING TO TRY TO, 
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MR. MACDONALD PAGE 95 

Q 

A 

YOU KNOW, GET INTO YALE OR A COLLEGE NEARBY. YALE IS 

ACCEPTING GIRLS NOW, AND SHE ONLY NEEDED ABOUT A YEAR 

NOW. SHE HAD TWO YEARS AT SKIDMORE AND A WHOLE LOT OF 

COURSES SINCE WE'VE BEEN MARRIED, DIFFERENT PLACESj AN[ 

SHE. WA~. GO".JNG··T9 TRY ·TO GET A~ YOU KNOW, A BACHELOR'S 
: ~ .:' '~ :: . .. 

IN; ltNGL ISH'} ;: 

TO WHAL ·END?'\ J ~ 
,•. 

I DON 'T 'KNOW . 1;SU~~6se· THAT-~HE WOULD---WOULD HAVE 

LIKED, to HAVE. ENDED; LJP seiNttfsoME KIND OF AN INSTRUCTOR---

EXCUSE ME---PREFERABLY IN A COLLEGE ATMOSPHERE, YOU 

KNOW, WHEREVER I WAS. I WAS PROBABLY GOING TO STAY AT 

A UNIVERSITY TO PRACTI£E; AND SHE WOULD JUST PIDDLE, 

YOU KNOW,. BE AN INSTRUCTOR, KIND OF A PART-TIME THING. 

I DIDN'T WANT HER WORKING WITH THE KIDS, AND SHE 

DIDN'T WANT TO WORK VERY MUCH. AND IT WAS NICE, YOU 

KNOW, HAVING HER AROUND AND TAKING CARE OF THE KIDS 

AND TAKING CARE OF ME. 

Q KIMMIE WAS IN YOUR BEDROOM, AND SHE GOT HURT IN THERE? 

A SHE GOT HURT? 

Q UH-HUH (YES). 

A YOU MEAN THAT NIGHT? 

Q THAT'S WHAT I'M SAYING. 

A UNLESS SHE WENT IN---NOW, SHE HARDLY EVER DID ANY MORE. 

SHE DID REAL RARELY, BUT VERY RARELY WOULD SHE LEAVE 
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MR. MACDONALD PAGE 96 

Q 

A 

HER BED. SHE WASJ YOU KNOWJ AT THE POINT NOW WHERE 

SHE SLEPT IN HER OWN BED AND STAYED THERE. YOU KNOW~ 

VERY RARELY .SHE WOULD GO IN WITH COLLETTE AND MYSELF; 

BUT THAT ...... YJAS L,IK.f: ONCE A MONTH THAT OCCURRED. 
. : ,· .. : . . . .. ,... "'.. !' : ~ 

. ' ~ ' ~· ,, .. 
IF ;SrtB, .HE:A~[).-,$0M~T.MI~Gj '·.W.OU.L~:-SHE HAVE---AND BEEN 

.• ·~ •• '1,1':•, ~ ·,~·~·~ ' ·~ "' ·• ,, • "',_,. '·' 

AWAK!;NEQ .. , IF SHE H_},.D 1 6!;.EN AWAKENED, WAS SHE THE TYPE 
.. . ,· :· J. • • : .. ~; • • ' : :~ ~ :· ;: 

OF ClrlildJ; :11H'AT;·WQUL:D GO. AND INVESTIGATE TO SEE WHAT WAS 

WELL, KRISTY WOULD. EVEN AT TWO AND A HALFJ PROBABLY. 

BUT I'M NOT SURE ABO:UT KIMMIE, KIMMIE WAS LIKE A---YOU 

KNOWJ SHE GOT BUCKED OFF THE NEW PONY I JUST GOT THEM 

ONCE AND SHE WASN'T--~IT TOOK HER AWHILE TO GET BACK 

ON. YGU KNOW WHAT I MEAN? SHE WASN'T A TAKE-CHARGE 

AND THAT--~1 DON'T KNOW. 

THAT'S CONJE~TUREJ BUT KIMMIE WAS---SHE WAS REAL 

EFFEMINATE AND REAL SOFT AND GENTLEJ YOU KNOW; AND 1---

I DON'T---I DON'T KNOW. 

BUT IF SHE HAD A NIGHTMAREJ FOR INSTANCEJ THE ONLY 

PARABLE I CAN DRAW---IF SHE'D WAKE UP CRYING FROM A 

NIGHTMAREJ SHE'D JUST SIT THERE AND YELL UNTIL COLLETTE 

CAME IN, WHEREAS KRISTY WOULD COME CHARGING INTO THE 

BEDROOM AND DIVE INTO THE BED. YOU KNOWJ A WHOLE 

DIFFERENT---DIFFERENT WAY OF DOING SOMETHING. 

IF---IF KIMBERLY HEARD SCREAMINGJ I WOULD DOUBT IF 
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MR. MACDONALD PAGE 97 

Q 

A 

SHE'D---IF SHE WOULD---IF SHE WOULD GO AND INVESTIGATE 

THAT. SHE'S BRIGHT AND CURIOUS~ BUT SHE'S ALSO A VERY 

DEPENDENT TYPE CHILD~ YOU KNOW. 

YOU o&N:• J.~· r'HINK tsHE WOULD-~-
-• ·: .~ 1: • • ·~" -~ t ·, ~ ; ~ I ~ ' ~ .~ . 

WELL_. ··sHe: MIGHT.· ·1 ·KNow--- 1 
1
MEAN,. HOW Do vou TELL wHA:, 

·:. ~-"' . 

YOU ~NOW WHA'f..,.._:_:RfiALLY WHAT A FIVE-YEAR-OLD GIRL IS---
~- . ' , '. ..· ' ' . .. •, ' .. ' .. :.: . 

BUT I WOULDN 1 T ---IF YOU .SAID ;TO ME, "WHAT WOULD I 
.• ..... • ·~ •t . . , ~. f, • 1., -~ ~;-

1,' '"'' ,. 
EXPECT?" I'D SAY_. "NO." 

KRISTY, YES ... KRISTY WOULD GO CHARGING ANYWHERE 1 

PARTIALLY BECAUSE "SHE 1 S YOUNG ENOUGH SO SHE DOESN 1 T 

HAVE ANY FEAR YET; HUT---BUT KIMMIE---KIMMIE WAS ALWAYS 

DIFFERENT. SHE WAS ALWAYS_. YOU KNOW---YOU HAD TO TAKE 

HER BY THE HAND, EXCEPT IN---EXCEPT IN ACADEMIC THINGS. 

I MEAN SHE WAS THE ONE THAT CAME HOME AND KNEW 

HOW TO READ AND WRITE WAY TOO EARLY AND STUFF LIKE THAT. 

BUT LIKE SHE WOULD---SHE'D GET PUSHED AROUND BY OTHER 

KIDS
1 

WHEREAS KRISTY---KRISTY WOULD DEFEND HER, BELIEVE 

IT OR NOT. 

KIMMIE WOULD COME HOME CRYING_. AND KRISTY WOULD 

RUN OVER AND CRACK SOMEONE~ SO---GEEZE~ THAT'S THE 

FIRST TIME I HEARD THAT. 1---1 DIDN'T---I HADN'T HEARD 

ANYTHING ABOUT---ABQ:UT KIMBERLY BEING INJURED IN THE 

MASTER BEDROOM. UMPH. 

NOW, I DID HEAR THEM BOTH SCREAMING, SO, YOU KNOW, 
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MR. MACDONALD PAGE 98 

I THINK---1 1 M POSITIVE IT WAS KIMMIE~ DEFINITELY, WITH 

COLLETTE BECAUSE SHE'S THE ONLY ONE WHO WOULD CALL ME 

JEFf=;; ANP ~ ~KNdw.~HE~· VOIC)~. :4ND. 1 'M suRE THE OTHER 
,:, !'} 

oNEwAs~-..:wAs··KIMBtRL:v: so, You KNow, BuT 1 DIDN'T 

. KNOW Tl;f'AT-~-,WrjAT ·YOU.· J,USJ SAnD.' 

BY M R . I VO R Y : 
.... :' '•·· ~·· -:; .. ~ ~ 

Q WHEN Y~U W'E~T IN TO CHECK 'KIMBERLY, ON WHICH SIDE OF 

THE BED WAS SHE ON? 

A THE RIGHT SIDE. SHE ALWAYS SLEPT ON THE RIGHT SJDE, tCAUSE 

SOMETIMES KIMMIE WOULD GO---KRISTY WOULD GO WITH HER. 

Q TOWARDS THE MIDDLE OF THE HOUSE RATHER THAN THE 

WINDOWS? 

A NO~ ON THE WINDOW SIDE. HER---THE RIGHT SIDE OF THE 

BED. HER RIGHT SIDE OF THE BED. SHE USUALLY SLEPT ON 

THE WINDOW SIDE. 

BESIDES, YOU HAD TO SQUEEZE THROUGH THAT HI-FI 

AND THE BED TO GO THE OTHER WAY. AND WE JUST WALKED--

YOU KNOW, WALKED AROUND THE BED TO THE---THE OTHER 

SIDE. 

BY MR. SHA\1: 

Q THERE IS ONE THING THAT I MIGHT ASK YOU TO COOPERATE 

WITH US. DON'T READ ANYTHING INTO THIS; BUT IF---IF 

IT COMES TO THIS, ARE YOU WILLING TO TAKE A POLYGRAPH 

EXAMINATION REFERENCE WHAT WE'VE TALKED ABOUT THIS 
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MR. MACDONALD PAGE 99 

MORNING? 

A SUR~. c ,, , 

' ... " 
r ,- .. 

Q SOMETIMES TJ{E:SE ~tHIKIG:S. HEL,P. '.·.• 

A SURE.· ·ABSOLUTELY. •" 

Q . YOU ARE? 

A YEAH. 

Q OKAY~ WELL~ THAT'S~-~THAT'S FINE. WE WANTED TO GET 

THAT OUT IN THE O~EN AND TAKEN CARE OF BEFORE WE QUIT 

THIS. YOU REALIZE YOU .DON'T HAVE TO? 

A SURE, THAT'S FINE WITH ME. 

Q WE MIGHT ASK YOU TO. DO THAT, JUST TO CLEAR THE AIR 

HERE. THIS---THIS (INAUDIBLE). 

HOW WOULD YOU. LIKE TO HAVE A CUP OF COFFEE? 

A THAT'S FINE WITH ME. WE'VE BEEN TALKING A LONG TIME. 

, Q BILL, WILL YOU TAKE CARE OF THAT? SHOW THE CAPTAIN 

WHERE THE COFFEE IS. 

A I NEED TO CALL MY OFFICE; THEY'RE EXPECTING ME BACK. 

(BREAK WAS TAKEN FOR COFFEE. INTERVIEW ENDED 

AT 1120 HOURS. IT BEGAN AT 0935 HOURS.) 
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PAGE 100 

2 STATE OF NORTH CAROL! NA 

3 COUNTY OF WAKE 

4 ~sRll.·f.l.CA.I£ 

5 I, MARY~~. RITCHIE, NOTARY PUBLIC, DO HEREBY CERTIFY 

6 THAT THE FOREGOING TRANStRI~T JS A VERBATIM TRANSCRIPTION 

7 OF THE ORIGINAL TAPE RECORDIN(;S FURNISHED BY THE DEPARTMENT 

8 0 F JUSTICE OF THE INTERVIEW- OF CPT. JEFFREY MACDONALD •. 

9 THE WORD '1INAUDJBLE" WAS SUBSTITUTED FOR ANY: PORTION 

THAT COULD NOt B.~-· TRANSCRIBED W,ITH CE RT AI NTY: 

lN WITNESS WHEREOF, -I HAVE HEREUNTO SUBSCRIBED MY.. 

1~ · NAME THIS ·16TH DAY OF JUL)', 19 79. 

13 

14 

15-

16 

.,.·17 
£'. 

18; • .. .. 
~ "' ' ~ 

19 

20 

21 

23 

24· 

25 

,__. :: t. •, ·~ I ;1, ·' :: 
."!ol.·· 
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485 F. Supp. 1082, ro91-94 (E.D.N.C. r97fi, offi|,688 F,zd zz4, z3o-34 (4th Cir. 1982), cert.

denred,459 U.S. rro3 (rg8g)), Three ofthe Stoeckley Witnesses later were permitted to testi& in

the presence of the jury concerning their prior relationshipc with Stoeckley, but w€re not to repeat

anything Stoeckley allegedly said to them concerning the MacDonald case. See Tpp. 58zz-65

[DE-r3r *r & 12] (Prince Bea8ley, Tpp. 5867-82 [DE r3r * 2 & ,g] (Jane Zillioux); TDp. S88g'

S9o7 [DE-r3r *3] (Red Underhill)l and'I]p. sg8g-6ogr [DE-t3t *5 & *6] (\{illiam Posey). The

trarNcript reflecB that the defense team was able to craft many of its questions to these witnesses

so thtt thc Government's objections were rendered useless, Forinstance, Segal asked Jane

Zrll)oux:

SEGAL: "Did Ms. Stoeckley say anythlng to you within the time that you werc in the
room - witness room with her - about having carried a lighted candle in
February of r97o"?

MR.BI,ACKBURN: Objection.

THE COURT: Sustained.

Tpp. 5885-86 [DE-rSr *s].

after z9 days oftrial Ge evidence, including MacDonald's own testimony, had concluded,

the lawlers argued and the court instructed. On August 29, 1979,thejury returned a verdict of

"guiltv" atainst MecDonald on each ofthe thtee counts of mulder (one count in the first degree,

and two in the second degree), in violation of r8 U.S.C. 0 tru,

On direct appeal, following remand from the Supreme Court on unrelated grounds, the

Fourth Circuit Court of Appeols summarizcd its conclusion thst Judge Dupree's exclusion ofthe

Stoeckley Witnesses' testimony did not violate MacDonald's constitutiooal rithts:

At bottom, the sticking point here, as reeognized by the Distdct Court, is the
fur:damental problem of trustworthinees. While MacDonald is abJe to point to a
number ofcorroboratin5 circumstances, he do€s not demonstrate, fually, that they
make Stoe+kJey's alleged declaration trustworthy. Her apparent longstanding drug
habits made her an inherently unreliable witness. lvlorewer, her vacillation about
rvhether or not she r€membered anything at all about the night of crime lends force
to the view that everything she has said and done in this regard was a pnxluct of
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Of course, MacDonald has sought and obtained a PFA as to only one item of "newly

discovered evidence" underlying his Fourth Motion - the Britt afidavit. The facts underlying

MacDonald's Fifth and Seventh Motions [DE-rez & -r44] have been t}le subject of neither an

application for a PFA nor an award thereof. Although Judge's Ellis's opinionin Hazel v, United

Srates, 3oo F. Supp, 2d 753, 7s8-s9 (E.D. Va. zoo+), at first blush seems to authorize

MacDonald's strategy, a closer readi ng of Ha*l, togetler with Unlted States u. llinestock, Sqo F,

3d 2oo, 205-06 (4th Cir.), cerr. denied, 54o U.S. 995 (2oo3), upon which it relied, reveals that

such an interpretation lacks application here.

Hazel had obtained a PFA from the Fourth Circuit Court ofAppeals to pursue a successive

I pz55 petition in the dist ct court on a claim of "actual innocence," in light of newly discovered

evidence: the ten-year delayed affrdavit ofa pucported eyewitnesses exonerating the petitioner of

the murder. \{hen Hazel presented the petition and PFA to the district court, he had included

two additional claims. The district court first had to decide whether address rwo additional

claims that Hazel hsd added to his PFA,'given the absence of circuit certification ofthese

claims." ilazel, 3o3 F. Supp. 2d at 7s8. The district court relied on l,l/inestock for the

proposition that 'once the court of appeals finds that the application contains 'any claim' that

satisfies 0 22S5, 'the court [of appeals] should aut]rorize the prisoner to file the entire application

in the district court, even lf some ofthe claims in the application do not satisfy the applicable

standards,' ' Id. (quoting Winzstock, g4o F.3d at 2os).

Here, MacDonald did rot present a Winestock "mixed petition" either to the Fourth Circuit or to

this court. His Fiftb and Seventh Motions claims are entirely independent oI his Fourth and of

each other, and have been presented only to this court in the guise of entirely unrelat€d

present in the MacDonald house during the mulders on February 17, 1970.' The elder
Stoeckley's Affidavit, Exhibit to Motion to Supplement [DE-t44], al t 3. The {irst occasion was
after theMacDonald trial, and the second occasion was shortly belore Stoeckley's deatlr in r983.
rd.14.

l9

Case 3:75-cr0OO26-F Document 150 Filed 1ll04lo8 Page 19 of 47

-2070-

Appeal: 15-7136      Doc: 31-1            Filed: 08/16/2016      Pg: 625 of 720 Total Pages:(625 of 2180)



not partofthe trial record," [DE-rz6] at pp,2{, n.r, including the "new'DNA materials and the

aflidavit of J[m Britt and Helena Stoeckley's mot]er.",See [DE-126], p. r. MacDona.ld's

"Itemized Statement of Material Evidence' [DE-rz6], consists of48 numbered paragraphs of text

setting forth his version ofwhat is proved by the universe ofevidence he has compiled to date -
old and new, admitted and rejected.

It is MacDonald's position that this court must consider the propriety ofallowing the

Fourth Motion "inlight ofthe evidence taken as a whole." [DE-rz6] at r-2. He summarizes his

theory supportint the court's review ofall evidence he has acquired before, during, and after his

trial as follows:

In reviewing ftisl claim of innocence, which is concomitant to a
claim of 'manifest injustice," this Court is r€quired to conduct an
analysis ofthe er.idencg "as a whole,' including widence developed
post-trial. 28 U,S.C. Section z 2SS', see also Hetera u. Collins, 5o6
U.S. g9o, 4cz (r992), (Blackmun, J., dissenfing) (collecting various
versions ofthe Court's "probabilip ofinnocence" test for
miscarriage ofjustice); Sat yeru. Whitley, SolSl U.S. g3g, 399 &
n.5 [(1992)] (the prisoner must show 'that, in lig]rt ofall the
evidence, including that alleged to have been illegally admitted (6ut
with due regard to any unreliability oJ it) and evidence tenably
claimed to have been wrongly excluded or to have become available
only after the trial, the trier of fact would have entertained a
reasonable doubt of his guilt.") ([Q]uoting.Kuhlm ann u. Wlson,
47 U,S. 496, 45s n.tz (t986) (quotinS Henry J. Friendly, Is
Innocence trrelevantT Collateral Attack on Criminol Judgments ,

98 U. Cnr. L ItEv. r4e, 16o (r97o))); Schlup u. Delo, 5r3 U.S. z9B
(tsss).

Id. at z (citing pre-AEDPA authority) (emphasis added).

The court believes MacDonald's reliance on tle above-quoted authority is misplaced, and

rejects his suggestion t}at this court is required, under t}e circumstances presented by this case,

to expand the record and to consider every manner ofsupplementary material he deems

supportive of his position, regardless of its source or its c"omp€tence. The court finds the record

" See in7to, discussion of MacDonald's "Seventh Motion."

2l
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as it pr€senUy is constituted to b€ more than adequate to Permit a thorough and complete

understanding of the material facts pertinent to tle motioDs now beforc it' MacDonald's Sixtl

Motion is DENIED.

IV. THEFOURTTIMOTION

A, Overview

Only the Fourth Motion - that pr€dicated on former Deputy United States Marshal Jim

Britt's 2oos affidavit - is the subject of a PFA from the Fourth Circuit Court ofAppeals. The

court pemeives the gravamen of MacDonald's Fourth Motion to b€ ihat the Government, through

AUSA Blackburn and former DUSM Britt, violated his Fifth and Sixth Amendment rights by

withholding the fact and content ofstatements msdebyand to a defense witness that, ifknown

to MacDonald and rcvealed to thejury, would haye resulted in his acquittal. As will be more

tJroroughly explored below, tle Britt Af{idavit suggests t}rree independent, but related, factual

bases for MacDonald's Fourth Motion.

The propriety of Judge Dupree's 1979 evidentiary nrling to exclude the Stoeckley

Witresses' testimony at trial, and his rejection in t985 of additional "newly discovered evidence,"

are not subjects of the Fourth Motion, except to the ertent that such rulings approprialely may

be considered among the faets and citcumstances relevant to the court's inquiry with regard to

this Fourth Motion.

B. Standard of Review

The overarching principles governing a proposed second or successive

motion for collateral relief are summarized in !78 WRTGHT& MILLER: FEDERALPMC, & PRoc. E

4257, Successive Applications for Writ (2o07):

Ifa claim presented in a second or successive appllcation had been presented in
an earlier application the daim must be dismissed. Even ifthe claim ls not one
that has been previously presented, it must be dismissed unless the applicant
shor.rs one of nvo things, One is that the claim relies on a new rule of
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denying it we will ofcourse impeach her as we have the riSht to impeach her under the nrles.

Although we have called her as a witness, there are rules that permit that to be done." Id.

AUSA Blackburn then remarked, inter olia,

I discussed - I told [defense attorney] Smith last night rlhat she told us. I
was undet the impression to this very moment that luhat she toid us uras
essenahlly urhot s he told them. , , . I just don't know which way it is , because she
has not indicated anything to the Gouernment.

Id. (emphasis added).

Local defense counsel, Wade Smith, spoke up:

Judge, here I think is where we are. Generally, she sald to us tte same
thing ond that is, 'I don't remember.' But in two or three or four instances . . , she
says something which would give an interesting insight into her mind.

I would submit that we have a right to cross her on those ["two or three or
four instances"l; if she denies them then they have a right to impeach her on the
statements or show that she did not say anything like that.

Id. at Tp. 56rz-18 (emphasis added). When Judge Dupree asked Stoeckley whether she had told

both sides the same story, she responded, "As far as I know, yes, sir," ld. at \. 5619.

(A) Blackburn's "Fraud"

In seeking leave to question Stoeckley as a hostile witness, Segal represented that he was

surprised by Stoeckley's responses to his direct examination, strongly implying that those

rcsponses were confrary to what she had said during his interview of her the day before.'6

MacDonald contends in this Fourth Motion that Britt's affidavit now proves Stoeckley had been

ready to admit her involvement when she arrived in Raleigh and was interviewed by the defense

team. That is, taking as accurate Britt's recollection that Stoeckley msde admissions to him on the

drive to Raleigh, and representing that she continued to make admissions during the defense

'6 Even though Segal stated he expected Stoeckley to testi$ in his client' s favor, he had at
least six "impeachment" wltnesses under subpoena and waiting in t}le wings.
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t€am's interview of her, MacDonald suggests that Britt's affidavit is the 'smoking gun" linking

Blackburn's subsequent interview of Stoeckley with her startling change ofposition on the witness

stand the following morning.

The theory is this: ifStoeckley still was ready to'confess" after t}te defense team was

finished with her, and Britt recalls that she made admissions during the Gov€rnment's intewiew,

then Blackburn must have lied to Judge Dupree by suggating that StoecHey's failure of

recollection on the witness stand was consistent with what she had said to him. Further, Britt s

affidavit explains u.rhy Stoeckley experlenced an unexpected lapse of memory in court - because

Blackburn's threat ofprosecution, overheard by Brltt, so frightened and intimidated her that she

feigned amnesia rather than expose herself to trial for murder. In short, MacDonald's fraud

theory is that Blackburn browbeat a drug-addled young murderer into silence in order to achieve

MacDonald's convictions, then cornmifted a fraud on the court by lying to the presidingjudge to

cover up his misconduct.

The fraud aspect ofthis theorydepends on the truth of Segal's representations to Judge

Dupree that Sto€ckley essentially had cleared MacDonald of the crimes by her admissions during

the defense team's interview in the presence of half a dozen or more witnesses tle day before.

However, a close examination of MacDonald's brief reveals that his cuuent defense team does not

paint with quite so broad a brush. MacDonald's memorandum in support of the Fourth Motion

mentions only Stoeckley's alleged out-of-court statements to certain ofthe Stoeckley Witnesses, to

Wendy Rouder, and now to Jim Britt. See Memorandum [DE-rrr] at 18-20. If, as MacDonald's

memorandum now seems to concede by omission, Stoeckley had not delivered the self{amning

admissions during the defense interview that Segal's representations to Judge Dupree so plainly

suS8ested, then Segalt candidness mitht well be challenged as to the factual basis offered for his

request to examine Stoeckley as a hostile witness and to present the half-dozen StoecHey

Witness€s fo! "imp€achment."
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Again, MacDonald's own lawyer, Mr, Smith, told Judge Dupree, "Generolly, she said tous

the same thing [she said to the Government] and that is, "I d.on't remember." If, indeed,

Stoeckley essentially said "I don't remember' during the defense team's interview, then her failure

of recollection on the witness stand was not inconsistent or surprising as represented, but merely

disappointing to the defense. It would not provide a predicate for impeachment by hearsay

testimony or examination of Stoeckley as a hostile witness.

The court Irrceives that this is whele MacDonald meets himself coming. Given the

cutents of the trial transcript, the court is confident that MacDonald cannot reconcile that

c€ntemporaneous record with Britt's thirty-year delayed recollection ofwhat he thought he heard

during the Govemment's pre-trial interview of Helena Stoeckley. Moreover, MacDonald has not

suggested how a misrepresentation to the trialjudge by Blackburn ofthe content of Stoeckley's

statements to him in any way affected MacDonald's right to present a defense and to confront

witnesses against him. Judge Dupree denied Segal's request to lead Stoeckley during direct

examination because Segd had not demonstrated thot het testimony was "hostile." The record

reveals ilrat Segal did so anysay, and persisted in questioning Stoeckley at great length, in great

detail, and with very little restrcint.

Judte Dupree declined to admit the Stoecldey Witnesses' hearsay testimony because

MacDonald's own evidence conclusively established the unrrliability and lack of trustworthiness

ofanything StoeckJey said to anyone. See, e,9., Tpp.55a3-3t [DE-r3o ttt] (extensive direct

examinstion conceming Stoeckley's long-term heavy drug use); see oJso id. at Tpp. S5S3-54

(Stoeckley's r€sponses to Setal's questions concerning the various drugs she had used on

February 16, rg7o) ; MacDonald,688 F.2d at 233 (affrrming Judge Dupree's exclusion of the

Stoeckley Witnesses' testimony under Rule 8o4@)(g), Fourth Circuit Court ofAppeals observed

that Stoeckley's "longstanding drug habits made her an inherently unreliable witness, Moreover

her vacillation about whether or not she remembered anlthing at all about the night of the crime

34
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len& force to the view that everything she has said and done in this regard was a product ofher

dru8 addiction."),

It woutd serve no worthwhile purpose now to entertain a dead-end excursion to exPlore

the intriguing, but ultimately unhelpful, question ofwho misled whom in the Plesentation of

Helena Stoeckley's testimony. Ms. Stoeckley's attendance at trial finally was procured at

MacDonald's rcquest and with tle Government's sssistance, and defense counsel had every

opportunity to question her in the presence ofthe jury about a wide range of subjecls and at great

lengt}, Insofar as it is based on "new evidence" that AUSA Blackbum defrauded the court by

misrepresenting to Judge Dupree that Stoeckley's trial testimony was consistent with the

gravamen of the Government's intetlr'iew, MacDonald's motion for leave to file a successive $

zz5S petition is DENIED.

(B) Elackburnt "Threat"

According to Britfs recollection of Stoecklqy's interview with the Government, 'AJter

Helena Stoeclley had given the story ofher vjsit to Jeffrey MacDonald's home, Mr. Blackburn

stated,'Ifyou testiff before thejury as to what you have told me or said to me in this office, I will

indict you for murder.' " Britt affidavit [DE-ttt], I zq. MacDonald interprets the quoted

statement as Blackburn's "threat' on behalfofthe Govemment intended to intimidate Stoeckley

into changinE her testimony. MacDonald contends Britt's af6davit constitutes irr€futable

evidence that on Autust 16, r979r Stoeckley confessed first to DUSM Britt, next to the defense

team, and Iinally to AUSA Blackburn, but that after Blackburn threatened her with prosecution

for murder ifshe so testified, Stoeckley changed her trial testimony to, "I don't remember."

MacDonald explains that, but for Blackburn's threat ofprosecution and witness intimidation,

Stoeckley would have confessed on the witness stand to havin8 been prrsent in the MacDondd

home on the night of the murders. See [DE-rr5], at p. zo. AIter hearing that confession, he

concludes, no reasonablejury could have convicted him.
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pnosecute a successive S 2255 petition, nor do€s it enhance the \alue o{ or 'corrcborate" Eritt's

affidavit. If anythint, the 2oo5 Britt and Rouder affidavils further reinforce Judge Dupree's

personal obsenations of Stoeckley as a witness, and his conclusion that her statements, being "all

over the lot," lacked any measurt of trustworthiness.

c. Cotlclusion

Assuming proofofthe facts alleged therein in light ofthe evidence as a whole, wen

if Britt's affidavit were deemed "newly discovered,' it simply cannot establish by clear and

convincing evidence that, but for constitutional error, no r€ssonable factfinder would have found

MacDonald guilty. For the foregoing reasons, tle court concludes that MacDonald cannot open

the second lock on the second gate to a successive rcview of his convictions, on groun& of Britt's

affidavit as newly discovered evidence. IrlacDonald's Fourth Molion seeking leave to file a

successive $ zz55 motion on grounds of newly discovered evidence, to wit, the Britt affidavit, is

DENIED.

\rT. SIJMMARY

MacDonald's Motion to Add Additional Predicate [DE-122], MacDonald's Motion to

Expand the Recond with Itemized Evidence [DE-tz4], and MacDonald's Motion to Supplement

Itemized Evidence IDE-144] are DENIED. the Govemment's Motion to Strike Exhibits IDE-129]

is ALLOWED,

Having conducted its gatekeeping functlo! pursuant to the Fourth Circuit's PFA in this

case, the court linds and concludes that MacDonald has failed to satisfu at least the second ofthe

dual statutory requirements for district court review of a successive $ 2255 pelition on grounds of

newly discovered evidence. That is, MacDonald has not demonstrated that the Britt affidavit,

taken as true and accurate on its face and viewed in light ofthe evidence as a whole, could

establish by clear and convincing evidence that, but for constitutional error, no reasonable

fact{inder would have found MacDonald guilty ofthe murder of his wife and daughters.

46
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I 

DATE: 8-23-10 

To: J. Hart Miles, Jr. 
Attorney At Law 
19 W. Hargett st., Suite 805 
Raleigh, N. C. 27601 

REF: U.S.A v. Jeffrey R. McDonald 

Based on facts I have learned, some discussed with you, I am 
requesting that all affidavits and depositions I have given 
in the above case be declared null and void as to further 
litigation or until further notice. 

To alleviate any misunderstanding with other ,ttorneys 
associated with the case as to my position an v~ew of the 
fact I am not familiar with current policies of the Bureau 
Of Prisons for an inmate to receive mail, I will appreciate 
forwarding the enclosed copy to the defendant. 

regret my input did not work-out. 

Sincerly, 

a~ 

  

Enclosure: one 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NORTH CAROLINA 

WESTERN DIVISION 

No. 3:75-CR-26-F
 
No. 5:06-CV-24-F
 

UNITED STATES OF AMERICA,
 

v. 

JEFFREY R. MacDONALD, 
Movant. 

)
)
)
)
)
)
) 

ORDER
 

This matter came on before the court for a status conference on Wednesday, September 

21, 2011, to assess the parties' positions whether an evidentiary hearing is appropriate on 

remand from the Fourth Circuit Court ofAppeals in United States u. MacDonald, 641 F.3d 596 

(4th Cir. 2011), and to establish a briefing and hearing schedule. At 4:30 p.m. on September 20, 

2011, movant, Jeffrey R. MacDonald ("MacDonald"), through counsel, filed a Motion for 

Hearing [DE-175] and a Motion for New Trial Pursuant to the Innocence Protection Act ("IPA") 

Present at the hearing on behalf of movant MacDonald were attorneys Hart Miles, F. Hill 

Allen, IV and Christine C. Mumma. Ms. Mumma, Executive Director of the North Carolina 

Center on Actual Innocence, filed her Notice of Appearance [DE-177] contemporaneously with 

her Motion for a New Trial [DE-176]. On behalf of the Government appeared United States 

Attorney for the Eastern District of North Carolina Thomas Walker, First Assistant United 

States Attorney John S. Bruce, and Special Assistant United States Attorney Brian M. Murtagh. 

This order memorializes the schedule set forth during the status conference. 

MacDonald will file and serve on the Government on or before October 10, 2011, a list 

of the trial exhibits on which it seeks to conduct additional DNA testing pursuant to the IPA 

The Government may respond thereto within its Response to the Motion for a New Trial on or 

before December 1,2011. 
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Pursuant to this court's Notice and Order [DE-----.J, the Government shall file its 

Response to MacDonald's Motion for a New Trial [DE-176] on or before December 1,2011. 

MacDonald may reply, if he so desires, on or before December 12, 2011. 

The Clerk of Court is DIRECTED to schedule and notice an evidentiary hearing solely on 

the Britt § 2255 claim (lithe Britt Claim") during the week of October 31,2011, at 10:00 a.m., 

in Wilmington, North Carolina. 

SO ORDERED. 

This, the 21st day ofSeptember 2011. 

2 
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AFFIDAVIT OF CRAIG S. CHAMBERLAIN 

Craig S. Chamberlain, being duly sworn, does depose and say that: 

1 .  I am the same Craig S. Chamberlain who testified in August 1979 before 

the United States District Court for the Eastern District of North 

Carolina in the case of United States of America v. Jefiey R 

MacDonald , No. 75-26-CR-3. 

2. In May 2005 I retired from 3M Corporation after being employed for 27 

years as a research scientist, engaged in research in chemistry/physics at 

3M's Corporate Research Laboratories, located in St. Paul, Minnesota. 

3. I have a Bachelor of Science (B.S.) degree in Chemistry from California 

State University at Sacramento, a Master of Science degree in Chemistry 

(M. S .) from California State University at Sacramento, a Doctorate 

(J?h.D.) in Chemistry from the University of Illinois at Urbana, and a 

Bachelor of Science (B.S.) degree in Physics from Augsburg College at 

Minneapolis. 
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4. I have been a member of the following scientific organizations/societies: 

the American Chemical Society, the American Vacuum Society, Pi 

Lambda Epsilon, Sigma Psi, Sigma Pi Sigma, and the 3M Technical 

F o m .  

5 .  I have been awarded 22 United States patents in the field of 

chemistrylphysics, with numerous associated foreign patents, and 

several pending United States patents. 

6. I have published 5 papers in peer reviewed scientific journals and 2 

papers in trade journals. 

7. I have received the 3M Circle of Technical Excellence Award 

(Corporate and Divisional levels) as well as other 3M awards for my 

work in the field of chemistrylphysics. 

8. In 1969, while a graduate student at California State University at 

Sacramento working toward my M.S. Degree in Chemistry, I was 

drafted into the U.S. Army. At the time of my induction I had 

completed 8 units of graduate work toward my M. S. degree. 

9. Following basic training at Fort Ord, California, I was assigned as a 

chemist to the United States Army Criminal Investigation Laboratory 
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(USACIL), Fort Gordon, Georgia. Upon arrival at USACIL I was given 

a six month intensive course in forensic science, which included 

instruction in the collection and analysis of blood stains. 

10. On February 17, 1970 I was part of a team of USACIL personnel 

deployed to Fort Bragg, North Carolina, in order to process the 

MacDonald crime scene located at 544 Castle Drive. I was not present 

when Colette, Kimberly and Kristen MacDonald were autopsied at 

Wornack Army Hospital on Fort Bragg. 

1 1. On February 2 1, 1970, prior to departing Fort Bragg, North Carolina, 

and returning to USACIL, I received fiom CID Special Agent Bennie J. 

Hawkins, numerous items of evidence that had been collected at autopsy 

fiom the MacDonald victims. Included within this category were 13 

plastic vials, marked "BJH 17 Feb 70" and reported to contain fingernail 

scrapings, hair samples, fibers and vaginal smears taken fiom the 

victims at Womack Army Hospital by Major George Garnmel, and 

Captain William Hancock. See Exhibit 1, Item 1, attached. 

12. As reflected on Exhibit 1, Item 2 was described as a "Plastic container 

containing hair samples of 3 year old victim, Christine McDonald (sic), 

marked BJH, 17 Feb 70". Although I subsequently learned that the 
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victim's name was actually Kristen MacDonald, for some period of time 

I was under the misapprehension that her first name was "Christine". 

13. Upon returning to Fort Gordon, Georgia, with the evidence that had been 

collected at Fort Bragg, between February 17-2 1, 1970, I assumed the 

duties of custodian and coordinator within the Chemistry Section of 

USACIL. By this statement I mean that, in addition to performing 

serological testing of suspected blood stains, I would distribute items to 

other USACIL chemists for their serological analysis or other 

examinations, including USACIL Department of Army Civilian @AC) 

Chemist Dillard 0. Browning. 

14. In view of the number of suspected blood stains recovered fiom the 

crime scene, four chemists from the USACIL Chemistry Section were 

assigned to test the stains for the presence of human blood, and if 

possible, to determine which of the four ABO blood groups was present. 

Those chemists, in addition to myself, were DAC Janice S. Glisson, and 

Military Police Corps Specialists Larry Leonard Flinn, and Terry Lee 

Laber. 

15. For the purpose of note taking and report listing, suspected blood stains 

were given the prefix " D  followed by a number. For example the 

bloodstained blue pajama top was designated as "D-210". 
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16. DAC Chemist Dillard 0. Browning, was not tasked with conducting 

serological examinations, but rather was assigned responsibility for the 

examination and comparison of hairs and fibers, which were generally 

given an " E  prefix followed by a number. 

17. On February 26, 1970, I recorded a number of alpha numeric " D  

designations for exhibits D-232 through D-239 which were to be 

examined for the presence of ABO blood and other trace evidence, but 

not necessarily by me. I recorded these alpha-numeric designations in 

my notes in conjunction with the reported origin, or source, of the item 

to be examined. See Exhibit 2. 

18. My notes for February 26, 1970 reflect that D-237 was as follows: 

Vial CI fingernail scrapings marked "L. Hand Chris". The quotation 

marks appear in my notes. See Exhibit 2. 

19. The use of quotation marks, and the word "marked indicates that 

something bore the writing "L. Hand Chris", which contained the 

fingernail scrapings of Christine (sic) MacDonald. That exhibit D-237 

was not described as a vial marked fingernail scrapings L. Hand Chris, 

but rather the exhibit was described as a Vial cl fingernail scrapings 

marked " L. Hand Chris" indicates that the words "L. Hand Chris" were 
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written on some surface (possibly a piece of paper) that was associated 

with the plastic pill vial. 

20. As USAClL chemists determined the results of their serology tests of the 

" D  designated items, they recorded these results in their notes. These 

were later recorded on a color coded master chart so that the identity of 

the particular chemists performing one of the four tests then used to 

determine AT30 blood group would be known. See Exhibit 9 attached. 

2 1. In addition to the color coded chart which listed numerous "D" exhibits, 

the results, including those obtained by the other three chemists, for each 

"D" exhibit in numerical order were recorded on a single page. See 

Exhibits 3-8, attached. 

22. My summary notes in relation to the results of the testing of exhibit 

D-237: Vial containing fingernail scrapings marked "L. Hand Chris" 

reflect that the results of the Crust test indicated the presence of blood. 

An examination of the color coded chart, however, reveals that I did not 

perform any chemical analysis or examination of the fingernail scrapings 

designated D-237, but rather such blood testing as was possible was 

conducted by DAC Chemist Janice S. Glisson. 

23. Consequently, I have no personal knowledge of what constituted Exhibit 

D-237, beyond that reflected in my notes referenced above, nor do I 
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have personal knowledge of any serological or chemical analysis 

performed on D-237, other than as reported on the color coded chart. 

Further your affiant sayeth not. 

~raig'  S. Chamberlain, Ph.D. 

Subscribed and sworn before me this.. S~ . .. day of .......... Oe4-&%009. ........ 

I LISA L. JENSEN 
Notary Public 

Minnesota 
MY Comflllssion Exp~res January 31,2010 
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,
 

SUPPLEMENTAL AFFIDAVIT OF CRAIG S. CHAMBERLAIN 

Craig S. Chamberlain, being duly sworn, does depose and say that: 

1.	 I am the same Craig S. Chamberlain who testified in August 1979 before the 

United States District Court for the Eastern District ofNorth Carolina in the 

case of United States ofAmerica v. Jeffrey R. MacDonald, No. 75-26-CR-3. 

2.	 In May 2005 I retired from 3M Corporation after being employed for 27 years as 

a research scientist, engaged in research in chemistry/physics at 3M's Corporate 

Research Laboratories, located in St. Paul, Minnesota. 

3.	 I have a Bachelor of Science (B.S.) degree in Chemistry from California State 

University at Sacramento, a Master of Science degree in Chemistry (M.S.) from 

California State University at Sacramento, a Doctorate (Ph.D.) in Chemistry 

from the University of Illinois at Urbana, and a Bachelor of Science (B.S.) 

degree in Physics from Augsburg College at Minneapolis. 

4.	 I have been a member of the following scientific organizations/societies: the
 

American Chemical Society, the American Vacuum Socie , the American
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Association for the Advancement of Science, Pi Lambda Epsilon, Sigma Psi, 

Sigma Pi Sigma, and the 3M Technical Forum. 

5.	 I have been awarded 23 United States patents in the field of chemistry/physics, 

with numerous associated foreign patents, and several pending United States 

patents. 

6.	 I have published 5 papers in peer reviewed scientific journals and 2 papers in 

trade journals. 

7.	 I have received the 3M Circle of Technical Excellence Award (Corporate and 

Divisional levels) as well as other 3M awards for my work in the field of 

chemistry/physics. 

8.	 In 1969, while a graduate student at California State University at Sacramento 

working toward my M.S. Degree in Chemistry, I was drafted into the U.S. 

Anny. At the time ofmy induction I had completed 8 units of graduate work 

toward my M.S. degree. 

9.	 Following basic training at Fort Ord, California, I was assigned as a chemist to 

the United States Army Criminal Investigation Laboratory (USACIL), Fort 

Gordon, Georgia. Upon arrival at USACIL I was given a six month intensive 

course in forensic science, which included instruction in the collection and 

analysis of blood stains. 
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10.	 On February 17, 1970 I was part of a team of USACIL personnel deployed to 

Fort Bragg, North Carolina, in order to process the MacDonald crime scene 

located at 544 Castle Drive. I was not present when Colette, Kimberly and 

Kristen MacDonald were autopsied at Womack Army Hospital on Fort Bragg. 

11.	 On February 21, 1970, prior to departing Fort Bragg, North Carolina, and 

returning to USACIL, I received from CID Special Agent Bennie J. Hawkins, 

numerous items of evidence that had been collected at autopsy from the 

MacDonald victims. Included within this category were 13 plastic vials, marked 

"BJH 17 Feb 70" and reported to contain fingernail scrapings, hair samples, 

fibers and vaginal smears taken from the victims at Womack Army Hospital by 

Major George Gammel, and Captain William Hancock. See Exhibit 1, Item 1, 

attached. 

12.	 As reflected on Exhibit 1, Item 2 was described as a "Plastic container 

containing hair samples of3 year old victim, Christine McDonald (sic), marked 

BJH, 17 Feb 70". Although I subsequently learned that the victim's name was 

actually Kristen MacDonald, for some period of time I was under the 

misapprehension that her first name was "Christine". 

13.	 Upon returning to Fort Gordon, Georgia, with the evidence that had been 

collected at Fort Bragg, between February 17-21, 1970, I assumed the duties of 

Case 3:75-cr-00026-F   Document 214   Filed 12/12/11   Page 3 of 10-2090-

Appeal: 15-7136      Doc: 31-1            Filed: 08/16/2016      Pg: 645 of 720 Total Pages:(645 of 2180)



custodian and coordinator within the Chemistry Section ofUSACIL. By this 

statement I mean that, in addition to performing serological testing of suspected 

blood stains, I would distribute items to other USACIL chemists for their 

serological analysis or other examinations, including USACIL Department of 

Army Civilian (DAC) Chemist Dillard O. Browning. 

14.	 In view ofthe number of suspected blood stains recovered from the crime scene, 

four chemists from the USACIL Chemistry Section were assigned to test the 

stains for the presence of human blood, and if possible, to determine which of 

the four ABO blood groups was present. Those chemists, in addition to myself, 

were DAC Janice S. Glisson, and Military Police Corps Specialists Larry 

Leonard Flinn, and Terry Lee Laber. 

15.	 For the purpose ofnote taking and report listing, suspected blood stains were 

given the prefix "0" followed by a number. For example the bloodstained blue 

pajama top was designated as "D-21O". 

16.	 OAC Chemist Dillard O. Browning, was not tasked with conducting serological 

examinations, but rather was assigned responsibility for the examination and 

comparison ofhairs and fibers, which were generally given an "E" prefix 

followed by a number. 
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17.	 On February 26, 1970, I recorded a nwnber of alpha nwneric "D" designations 

for exhibits D-232 through D-239 which were to be examined for the presence 

ofABO blood and other trace evidence, but not necessarily by me. I recorded 

these alpha-nwneric designations in my notes in conjunction with the reported 

origin, or source, of the item to be examined. See Exhibit 2. 

18.	 My notes for February 26, 1970 reflect that D-237 was as follows: Vial c/ 

fingernail scrapings marked "L. Hand Chris". The quotation marks appear in my 

notes. See Exhibit 2. 

19.	 The use of quotation marks, and the word "marked" indicates that something 

bore the writing "L. Hand Chris", which contained the fingernail scrapings of 

Christine (sic) MacDonald. That exhibit D-237 was not described as a vial 

marked fingernail scrapings L. Hand Chris, but rather the exhibit was 

described as a Vial c/ fmgernail scrapings marked "" L. Hand Chris" indicates 

that the words '"L. Hand Chris" were written on some surface (possibly a piece 

of paper) that was associated with the plastic pill vial. 

20.	 As USACIL chemists determined the results of their serology tests of the "'D" 

designated items, they recorded these results in their notes. These were later 

recorded on a color coded master chart so that the identity of the particular 

chemists perfonning one of the four tests then used to detennine ABO blood 

group would be known. See Exhibit 9 attached. 
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21.	 In addition to the color coded chart which listed numerous "0" exhibits, the 

results, including those obtained by the other three chemists, for each "0" 

exhibit in numerical order were recorded on a single page. See Exhibits 3-8, 

attached. 

22.	 My summary notes in relation to the results of the testing ofexhibit 0-237: Vial 

containing fingernail scrapings marked "L. Hand Chris" reflect that the results 

of the Crust test indicated the presence ofblood. An examination ofthe color 

coded chart, however, reveals that I did not perform any chemical analysis or 

examination ofthe fingernail scrapings designated 0-237, but rather such blood 

testing as was possible was conducted by DAC Chemist Janice S. Glisson. 

23.	 Consequently, I have no personal knowledge ofwhat constituted Exhibit 0

237, beyond that reflected in my notes referenced above, nor do I have personal 

knowledge of any serological or chemical analysis performed on 0-237, other 

than as reported on the color coded chart. 

24.	 This affidavit supplements my prior affidavit of October 9,2009, based upon 

additional documents that I have been furnished in the interim and asked to 

review. 

25.	 I have been furnished copies of the documents filed on July 15,2010 in the 
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"Government's Supplemental Appendix to Appellee's Supplemental Brief' at 

G.S.A.21-G.S.A.37 (Document 3 below) and on August 2,2010 with the United 

States Court of Appeals for the Fourth Circuit as an Addendum to the 

Supplemental Reply Brief Of Appellant Jeffrey R. MacDonald (Document 108) 

in United States of America v. Jeffrey R. MacDonald, Case No. 08-8525, on 

August 2,2010, and consisting of: 

(1)	 a two page DA- Form 19-31, Military Police Receipt For Property, marked 

SV-2-59- 70, from Detachment B, 3d MP Group (CI), Fort Bragg, North 

Carolina, pertaining to items received from the Pathology Department, 

Womack Army Hospital, Fort Bragg, North Carolina on February 17, 

1970; 

(2)	 a one page inventory ofevidence to be examined dated "26 Feb 70" and 

bearing my initials "CSC"; and 

(3)	 the Preliminary Laboratory Report Number FA-D-P-C-FP-82-70 ofthe 

U.S. Army Criminal Investigation Laboratory, Fort Gordon, Georgia, 

dated "6 Apr 70". 

26.	 With respect to document "I "described in paragraph 25 above, it appears to be a 

redacted copy of a sub- voucher of voucher 59-70 which is attached as Exhibit 1 

to this affidavit, and to my affidavit of October 9,2009, and is addressed in 
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paragraphs 11-12 above, and in paragraphs 11-12 of my affidavit of October 9, 

2009. 

27.	 With respect to document "2" described in paragraph 25 above, it appears to be a 

copy of a document, partially in my handwriting,* that I prepared on February 

26, 1970, in which I recorded alpha- numeric designations for exhibits to be 

examined, but not necessarily by me, for the presence of ABO blood and other 

trace evidence which is attached as Exhibit 2 to this atlidavit and as Exhibit 2 to 

my affidavit of October 9, 2009, and is addressed in paragraphs 17- 19 above, 

and in paragraphs 17-19 of my affidavit of October 9,2009. 

*	 My use of the phrase "partially in my handwriting" above is to retlect the tact 

that the descriptions which follow the alpha-numeric designations "D-230" and 

"D-231 ", and the parenthetical phrase relating to those exhibits, are not in my 

handwriting. The alpha-numeric designations "D-230" and "D-231" which 

replace the same crossed out alpha-numeric designations are in my handwriting. 

With respect to the alpha-numeric "D-232" through "D-239" and the descriptions 

which follow those designations, both are in my handwriting. 

28.	 I have been provided with a copy of Exhibit 1 to the Affidavit of Janice Glisson 

(Exhibit 10 to this affidavit), which appears to be a laboratory bench note 

reflecting Crust test results dated "9 March 70", in case P-C-FP-82-70, bearing 
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· . 

the initials "JSG". My attention has been drawn to the column of alpha-numeric 

designations "D-233" through "D-239" which appears in the lower right hand 

comer of Glisson Exhibit 1 (my Exhibit 10) and in juxtaposition to the 

description of the items from Womack Anny Hospital subjected to the Crust 

test. For example, the sample described on the left as "L. Hand Chris", which 

appears not to be my handwriting, is in juxtaposition to the alpha-numeric 

designation "D-237" on the right, which looks like it is in my handwriting. The 

alpha-numeric designations "D-233 through D239" also looks like the 

handwritten designations tor the same alpha-numeric designations which appear 

on Exhibit 2 of this affidavit, and which I did write. 

29.	 I have no present recollection in 2011 of having written the alpha- numeric 

designations D-233 through D-239 on the March 9, 1970 serology bench note. 

The absence ofany alpha-numeric designations on the left hand side of the 

bench note for the 7 items described only by place oforigin by the serologist 

( e.g. "L. Hand Chris"), and the fact that both the alpha-numeric designations and 

place of origin descriptions found in my list of February 26, 1970 ( Exhibit 2 of 

my affidavit) reflect the combined total information of the left and right hand 

sides of Glisson Exhibit 1 (Exhibit 10 of this affidavit), is consistent with the 

following inferences: Sometime between March 9, 1970, and the issuance of the 

CID Preliminary Laboratory Report of April 6, 1970 (Glisson Exhibit 12, 

Exhibit 11 of this affidavit) the serology test results for the items from Womack 

Anny Hospital described by place oforigin on the bench note were collated with 
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· . 

the alpha-nwneric designations D-233 through D-239 reflected in my inventory 

list of February 26, 1970 (Exhibit 2 of this affidavit). The serology test results 

for the evidence examined on March 9, 1970 from "L. Hand Chris" are 

described in the CID Preliminary Laboratory Report ofApril 6, 1970, at page 7 

under "Evidence Examined" as "'D-237- Fingernail scrapings from left hand of 

Christine MacDonald", and at page 13, paragraph 20: "Examinations of the red 

brown stains of Exhibits...D-237.. .indicated the presence of blood. Further 

examinations were precluded due to the paucity of the stain." 

Further your affiant sayeth not. 

Craig S. Chamberlain, Ph.D. 

Subscribed and sworn before me this...~.1 ..daY o~~, 2011. 
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AFFIDAVIT OF DILLARD 0 .  BROWNING 

Dillard 0. Browning being duly sworn does depose and say : 

I am the same Dillard 0. Browning who testified as an expert witness to 

trace evidence examinations before the United States District Court for the 

Eastern District of North Carolina, in Raleigh, North Carolina in the 1979 

trial of United States of America v. Jeffrey R. MacDonald. I also testified 

on October 23, 1974 in Raleigh before the federal Grand Jury that was 

investigating the deaths of Colette, Kimberly and Kristen MacDonald. 

2.  In 195 1 I received a Bachelor of Science Degree with a double major in 

chemistry and biology from George Peabody College ( subsequently part of 

Vanderbilt University) in Nashville, Tennessee. Following graduation I was 

i employed as a chemist by Dupont Corporation at its Savannah River Plant 
I 

for approximately ten years. After leaving Dupont I was employed by 

Monsanto Corporation in Augusta, Georgia for approximately eighteen 

months. In the spring of 1964 I applied for a position as a forensic chemist 

with the U.S. Army's Criminal Investigation Laboratory (USACIL), then 
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located at Fort Gordon, Georgia. After completing a course in2 

biochemistry in Augusta, Georgia, I re-applied for the position and was 

hired as a forensic chemist. After completing a program of instruction at 

USACIL, I was assigned general duties as a forensic chemist in the 

laboratory. From November, 1966 to November 1969,I served as the Chief 

Chemist at the USACIL in Frankfurt, Germany. Upon completing that tour, 

I returned to the Chemistry Section of USACIL, Fort Gordon, Georgia, and 

remained there until January, 1973 when I was offered the Chief Chemist 

position at the USACIL located in Tokyo, Japan. After completing that tour 

I returned to USACIL Fort Gordon, Georgia in 1976, where I continued to 

be employed as a forensic chemist including during the period of the trial of 

this case. 

3. At the time of the MacDonald murders in February 1970, I was employed as 
I 

I r a forensic chemist in the Chemistry Section of USACIL, Fort Gordon. I did 

not go to the crime scene, nor attend the autopsy of the victims at Fort 

Bragg, North Carolina, and consequently never collected any of the 

evidence recovered from either the crime scene or at autopsy. All of my 

work in connection with this case involved the examination of items which 
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had been collected in the first instance by Army Criminal Investigators 

(CID). I have no personal knowledge of where evidence was collected at 

the crime scene. For purposes of my laboratory bench notes and USACIL 

reports I relied upon the information provided by the CID Agents and 

USACIL personnel who had actually processed the crime scene and 

collected the evidentiary items for me to examine. In addition to the 

information provided by the investigators as to where an item was collected, 

where possible, I would also collate that information in my bench notes with 

what I had also learned about the identity of the victim, and where the 

victim's body was found. For example, if the investigators described 

something as being recovered in relation to the body found in the master 

bedroom, and by the time of my examination I had also learned that 

Colette MacDonald's body was found on the floor of the master bedroom, 

then I would include that additional information in my bench notes . In the 

event of a variance between the description of the location where evidence 

was found, recorded contemporaneously by the investigators who collected 

the evidence at the scene, and the description in my bench notes, the 

evidence collector's description controls as to where and when the evidence 

. was collected. 
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4. Upon the return of the USACIL team which had collected or taken custody 

of the evidence at Fort Bragg, I was assigned responsibility within the 

Chemistry Section for the examination of all trace evidence, with the 

exception of the testing of suspected blood stains. In particular I was 

responsible for the examination of hairs, fibers, wood, paint and wax. I 

conducted no chemical analysis or serology testing of any suspected blood 

stains in connection with the MacDonald murders. Any reference in my 

bench notes to an item being "bloodstained" is based upon my visual 

observation of stains, in light of my experience as a forensic chemist. 

5.  On or about March 20, 1970 I was furnished with, among other exhibits, a 

vial further contained in a zip-lock type plastic bag, which had been marked 

for identification with a piece of masking tape upon which had been written: 

Fibers & Debris from Area of Trunk & Legs 

of Rug under body- Master bed Room 

WFI-RBS 16 Mar 70 (14) 

Also written on the piece of masking tape affixed to the bag is the 

designation " E-303", "P-C-FP-82-70" (the USACIL case number) and my 

initials "DOB". See Exhibit 1 (Photo # 33). 

Case 3:75-cr-00026-F   Document 215   Filed 12/12/11   Page 4 of 7-2101-

Appeal: 15-7136      Doc: 31-1            Filed: 08/16/2016      Pg: 656 of 720 Total Pages:(656 of 2180)



6.  My bench notes for March 20, 1970, in pertinent part, state: 

Exhibit E-303 - Fibers and debris from under the trunk 
and legs of Colette MacDonald in MBR- Vial contained 
numerous purple multi strand cotton fibers similar to the 
purple strand threads used to sew the seams of Exhibit 
D-2 10. Also several blue cotton /polyester multi strand 
fiber identical to the cotton polyester material of Exhibit 
D-2 lo*- one long green/'rown cotton fiber, 
bloodstained- one human pubic or body hair, no 
comparison due to lack of knowns- 

Several pieces of wood identical to the wood of Exhibit A 
Two pieces of yellow tissue paper with bloodstains 

(Emphasis in original) See Exhibit 2 ( See Also Def. 
App One, Tab 7). 

By way of explanation, "Exhibit D-2 10" was the USACIL exhibit number 

for the blue pajama top reportedly found at the crime scene draped on 

Colette MacDonald's chest. My use of the asterisk symbol in relation to 

the cotton/polyester fibers identical to the material of "Exhibit D-2 1 O*" 

was to record that the fibers visually appeared to be bloodstained. 

7. As I conducted no further examination of the hair referenced in my notes 

regarding Exhibit E-303, due to a lack of known hairs for comparison 
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purposes, I can only attest that it was a human pubic or body hair. 

8. On March 9, 1970 I was conducting examination of various exhibits in the 

MacDonald case for hairs and fibers of possible evidentiary significance. 

My notes with respect to what had been designated "Exhibit # 237" state: 

- Fingernail scrapings from Christine's 
left hand- Vial contains one microscopic piece of 
multi strand ~~olyesterlcotton fiber identical to the pajama 
top material Bloodstained but washed. See Exhibit 3, 
(emphasis in original). 

The "pajama top" to which I refer was designated Exhibit "D-2 10" . 

9. When I testified before the Grand Jury on October 23, 1974 concerning my 

discovery of the fiber in the fingernail scrapings (Exhibit #-237) and my 

microscopic comparison of that fiber with the polyester1 cotton material of 

the pajama top ( Exhibit D-2 1 O), my recollection of those events was 

fresher than it is today. See Exhibit 4 at pages 36, 54-56. 

10. There is no question in my mind, however, that what I removed from the 

bloody fingernail scrapings of Exhibit # 237 was a fiber, and not a hair. 
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11. This fiber was extremely small and required needle tweezers to separate it 

from the blood, After it was microscopically compared to the material of 

the pajama top, I did not return the fiber to the pill vial. To the best of my 

recollection it was consumed in the course of further examinations. 

12. The residual fingernail scrapings from Exhibit # 237 were turned over to 

Janice Glisson so that she could attempt to type the blood. 

13. I have no personal knowledge of the serology testing of the fingernail 

scrapings from Kristen MacDonald's left hand, nor of any subsequent 

examinations of the residual contents of the vial in which they had been 

contained. 

Further your affiant sayeth not. 

Dillard 0. Browning 

MY Commlsslon Expires: March 14,2076 
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UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NORTH CAROLINA 

WESTERN DMSION 
NO. 75-CR-26-3 

UNlTBD STATES OF AMERICA 1 
1 
) 
1 

V. 1 
1 

JEFFREY R. MacDONALD 1 
Movant ) 

1 

AFFIDAVTI' OF GRANT D. GRAHAM, SR. 

Crant D. Graham, Sr., being duly sworn does depose and say that: 

1. I am currently employed by the Mississippi Bureau of Investigation - Crime 

Scene Unit as a Senior Crime Scene Analyst, Fmnsic Scientist 5, Region Tam 

Leader with responsibility for providing ona l l ,  full service crime scene 

examinations and reconstruction, md uaining apertisa to federal, state, and local 

law enforcement agencies throughout the state of Mississippi. 

2. Prior to my employment with the Mississippi Bureau of Investigation, I served ia 

the United Staw Air Force for a period of 20 years and 1 1 months and mthxl on 

August 3 1,2000 witb the rank of Master Sergeant. 
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3. While iD the Au Force I was trained as a Security Police Law Enforcement 

Specialist. 

4. Iu 1997 I received a Master of Forensic Sciences D e p e  from National 

University. 

5. In 1998 I attended a two week course given by the FBI Laboratory atitled 

Iutroduction to Hairs and Fibem, which involved training in the use of the 

microscope for the examination of hair and fiber trace evidence as well as being 

able to distinguish between hairs of human or animal origin. The m m e  also 

included instruction on the basic structure and nomencl8ture of humao baits, and 

use of the microscope scale to measure items being viewed. 1 also received 

instruction in the use of the microscope while completing my Master of Fo~nsic 

Sciences graduate studies at National University. 

6. While I was on active duty in the U.S. Air Force and was assigned as the Chief, 

Forensic Trace Materials Analysis Laboratory, Of%ce of The Armed Forces 

Medical Examiner (OAFME), Anned Forces Institute of Pathology (AFP) in 

Roclrville, Maryland, I received in-house training in the use af the OAFME 

microscope camera system to obtain photomicrographs. 

7. I have never been qualified in any State or Federal Court of the United States, 

including courts-martial, as an expert in the forensic examinadon or comparison 

of hairs, and consequently have never testified as such. 

8. In 1999,I was on active duty in the U.S. Air Force assigned to the OAFME. 

wbich was co-located with the Anned Forces DNA Identification Laboratory 

(AFDJL,). 
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9. As the Chief of the Forensic Trace Materials Laboratory my normal 

responsibilities included examining and preparing reports for bloodstain pattern 

analysis, alternate light source examinations, crime scene analysis, and assisting in 

autopsy and anthropology examinations. Extended responsibilities included 

indepeadetltly processing aircraft mishaps, buried human remains and other death 

scenes for significant forensic evidence; performing crime and mishap scene, 

autopsy, laboratory. microscopic, and alternate light source photography. 

10. In 1999,I was infonned chat the order of the United Stares District Court for the 

Eastern District of North Carolina dated March 26, 1999, the independent 

laboratory to be designated by tbe Court to conduct DNA testing of biological 

matrer in United States v. Jeffrey R. MacDonald was required to conduct a 

divisibility analysis of the exhibits to determine which were divisible between the 

parties. AFIP was subsequently designated by the Court as the independent 

laboratmy. 

1 1. Because the Anned Forces DNA Identification Laboratory (AFDIL), a component 

of @IF, lacked the in-house capacity to conduct microscopic examinations of 

biological matter, including hairs, for either divisibility or suitability for DNA 

testing purposes, assistance h m  the OAFME was requested'. 

As explained to me, the term "suitability" in relation to nuclear and mitochondria1 DNA 
testing depends on a number of factors, including the presence or absence or a hair root, and 
whether or not the root has follicular tissue attached. I was advised by AFDIL, as a general 
matter, that mitochondria1 DNA testing could be conducted on hair shafts that had no roots, 
however, nuclear DNA testing requid the presence of a hair root with some follicular tissue. 
My role in determining the divisibility of hairs for DNA testing was essentially limited to the 
measurement.of the length and width of the hair, and providing that data to AFDIL for their 
determination as to the divisibility of the hait. 
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12. Subsequently, and with the express agreement of counsel for both sides, as weU as 

defendanr Jeffrey MacDonald, I was designated by AFIP to conduct microscopic 

examination of slides believed to contain hairs or other biological matter 

including possible blood. 

13. Pursuant to agreement of the parties, and the requirements of AFDIL. my role was 

snictly limited to gathering data relevant to tbe issues of the suitability and 

divisibility of the biological evidence for DNA testing purposes only. 

Determination of suitability for DNA testing was to be determind by AFDIL 

personnel, 

14. Specifically, I was to determine the following: (a) whether human hair was 

present on the slide, (b) the length of the hair, (c) the shaft diameter of the hair, (d) 

whether the hair had a root, (e) whether there was also follicular tissue present 

and (e) whether there was possible blood present either on the hair or some other 

item on the slide. In observing for the presence of possible blood, I looked for the 

presence of a red -reddish bmwn in color substanceldebris. I was not asked to 

raake any determination with respect to whether a hair was forcibly m o v e d  or 

feu out naturally, and would not have been competent to do so. I was not 

permitted to alter the microscopic slides in any fashion or to remove any bair, 

collect any item, including possible blood, or otherwise change the evidence. 

15. In accordance with standard operating procedures as O W A F J P  I proceeded to 

photograph the evidence I was asked to examine, starting with the packaging of 

the evidence as received by me: and continuing through the process of microscopic 

exarninauon of the slides. The body of the camera was attached to the microscope 

by means of an adapter. The camera was also attached to a computerized exposure 

meter that also functioned as the shutter release for the camera. In this process, in 

connection with AFDIL case No. 99C-0438. I exposed 16 rolls of Fujichrome 64 
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T (Tungsten) film, which were subsequently developed as slid=. As I was 

photographing the evidence containers, and photographing the specimens 

mounted on glass slides, I maintained a Photographic Log for each roll offrlm 

which identified each specimen by AFDIL number, and further described eacb 

exposure, A copy of my photographic log for Case No. WC-0438 is attached at 

Tab 1. 

16. In addition to my Photographic Log, I made bench notes mntemporaneously with 

my detailed examination of the contents of the slides, which were recorded on 

AF2P/OAF'ME Trace Materials Analysis Notes forms. Attached at Tab 2 are eight 

consecutively numbered pages of my bench notes. 

17. The results of my divisibility measurements and examination of thc hairs 

&scribed above was &tailed in the OAFME Forensic Trace Mawials Analysis 

Laboratory Examination Report of November 30,1999. An Addendurn to this 

report was Dated December 20,1999. Both documents are attached at Tab 3. 

18. I have been furnished copies of Jefky MacDonald's Motion To Add An 

Additional Predicate To His Previously Filed Motion Under 28 U.S,C. Section 

2255 and the accompanying Memorandum Of Evidence And Points And 

Authorities In Support of Petitioner's Motion To Add An Additional Predicate, 

both relating to the results of the DNA testing, I have no personal knowledge of 

the circumstances or mUal  location in which the hairs in specimens 9 1A. 7SA, 

nor 58Al were found or collected. Nor do I have any knowledge of the results of 

the DNA testing by AFDIL, or of any pxevious examinations by the FBI or CID 

laboratories. I can only attest to what I personally observed. or did not obme,  

when examining tbese three hairs under the microscope for the limited purposes 

of suitability and divisibiity for DNA testing. I can fimher attest to the actual 

terminology that I used for those limited purposes b my contemporanems bench 

notes and subsequent reports. I can not offer ~ u l  expert opinion which is beyond 
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my level of knowledge, mining, and experience. In the paragraphs which follow I 

set forth what I previously wrote with respect to each of these exhibits. 

19, As reflected in my bench notes for 30 November 99, in regard to Specimen 91A. I 

wrote: 

"Slide 99C-0438-91A: Slide is in poor condition due to mounting medium being 

on top of cover slip. Contains unknown debris & yellow fibrous material that has 

red in color substance adhering to it chat could be blood. Fiber marked witb black 

doc and "1" for better identification. Contains one human hair with m t  but no 

tissue. Hair is approximately 29.4 [ symbol for microns] wide, approx. 5mm 

long." See Tab 2. 

Descriptive language virtually identical to that of the bench notes appears in my 

typewritten repurt of November 30,1999: 

''Slide 99c-0438-91A : The slide is in poor condition wirh dried mounting 

medium on top of the cover slip. Contains oae fiber with red adhering mattrial 

that appears to be blood. Fiber marked with black dot and "I" for better 

identification. Also contains one (I) human hair with mot but no tissue. Hak is 

white in color, approximately Smm long, approximate maximum shah diameter 

29.4 [symbol far microns]." See Tab 3. 

I did not describe the single hair in Specimen 91A in my bench notes wab 2) as 

being a hair with "the hair root in tact"(sic) or as having an "intact root". By use 

of the tertn "with root but no tissue" in reference to the 91A hair, I did not 

expressly, or by implication, offer any opinion as to whether the hair was naturally 

shed or forcibly removed, nor could I offer such an expert opinion. Nor did I 

describe the hair in Specimen 91A as having blood or suspected blood on the hair. 
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20. As reflected in my bench notes of 30 November 99, with respect to AFDIL 

Specimen 75A I stated the following: 

"Slide 99C-0438-75A: Contains 1 human hair with root and follicular tissue. Hair 

is approximately 132.3 [symbol for microns] wide, approximately 63 mm long 

and medium blond to dark golden brown in color. Has splits along shaft & 

buckling. See Tab 2. 

My typewritten OAFME Report of November 30,1999 states as follows: 

" Slide 99C-0438-75A; Contains one buman hair, approximately 63 mm long, 

approximate maximum ahaft diameter is 132.3 [symbol for microns]. The hair has 

a mot and adhering foUicular tissue." See Tab 3, 

I did not describe Specimen7SA as being a "hair with root and follicle intact*'. In 

describing the 75A hair has having "a root with adhering follicular tissue*' I did 

not expressly, or by implication, offer any opinion as to whether this hair was 

naturally shed or forcibly rernoued, nor could I offer such an expert opinion, 

21, As reflected in my bench notes of 30 November 99 with respect to AFDL 

Specimen S8A I stated the following: 

"Slide 99C-0438-58A: Contains two human hairs, Both have roots but no tissue. 

Hair not marked with red dot is dark golden brown in color: end is cut. The hair 

marked with a red dot has a slightly rounded tip. The hair marked with a red dot 

is approximately 102.9 [symbol for microns] wide. and approximately 43 rnm 

long. The other hair is approximately 73,5 [symbol for microns] wide & 

approximately Smrn long. For identification purposes, the hair not marked with a 

red dot is n u m M  "1" and the other hair is numbered "2"2'." See Tab 2. 
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My bench notes do not state, that hair No. 1, the dark golden brown hair not 

marked with a red dot (AFDIL Specimen 58A(l) "is a hair with root intact". 

Rather, the description in my notes pertaining to hair No. 1 and hair No.2 states 

that "both have roots but no tissue". I did not expressly, or by implication, offer 

any opinion as to whether either hair No, 1, or hair No.2, in specimen 58A was 

naturally shed or forcibly removed, nor could I offer any such expert opinion. 

My ryped OAFME Report of November 30,1999, states as follows: 

"Slide 99C-0438-58A: Contains two (2) human hairs with mots but no tissue. 

Hairs marked "1,2" for better identification. 

a Hair # 1 : Dark golden brown in color, approximately 5mm long. 

approximate maximum shaft diametsr 73.5 [symbol for microns]. 

b. Hair # 2: Blond in color, approximately 43mm long, appmximate 

maKimurn shaft diameter 201.9 [symbol for microns]. See Tab 3. 

My statement above with respect to my notes on Specimen 58A applies equally to 

my report concerning Specimen S8A. 
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22. As of this date. 1 have had no communication witb any membcr of the MacDodd 

defense team regarding my examination of Specimens 91A. 75A or 58A. or my 

bench notes and typewritten repoxt relating to those examinations, ar any 

photogtaphic images of those Specimens or my Photographic Log. 

Further your Affiant say& not. 

Grant D. Graham, Sr. 
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NORTH CAROLINA

WESTERN DIVISION.
3:75-CR-26-3
5:06-CY-24-F

v.

UNITED STATES OF AMERICA

JEFFREY R. MacDONALD,
Defendant

)
)
)
)
)
)
)

------------ )

QRDER

The matter is before the Court on defendant's Motion to Continue Evidentiary

Hearing scheduled for August 20, 2012. The circumstances underlying the motion are

unique and compelling. Therefore, for good cause shown, the motion is ALLOWED. The

evidentiary hearing in this matter is hereby CONTINUED until September 17, 2012 in

Wilmington, N0l1h Carolina.

SO ORDERED.

This the 1.k day of July, 2012.
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P R O C E E D I N G S 8:55 A.M.1

(DEFENDANT PRESENT.)2

THE COURT:  GOOD MORNING, PLEASE BE SEATED.  3

AT THE OUTSET, I'D LIKE BECOME ACQUAINTED AND4

REACQUAINT MYSELF WITH COUNSEL.  IF YOU'LL COME UP TO THE5

BENCH, PLEASE.  COUNSEL, IF YOU'D COME UP TO THE BENCH,6

PLEASE.7

(BENCH CONFERENCE NOT REPORTED.)8

THE COURT:  LADIES AND GENTLEMEN, I WANT TO BEGIN BY9

SAYING I GUESS EVERYBODY'S RECEIVED A COPY OF THE COURT'S10

ORDER THAT'S IN EFFECT REGARDING THE TRIAL.  11

IT'S MY INTENTION TO START EACH MORNING SESSION AT12

NINE O'CLOCK AND WORK TILL 12 O'CLOCK AND THEN I THINK WE'LL13

TAKE A RECESS FOR LUNCH AND WE'LL COME BACK AT 1:30.  14

THAT'S A LITTLE LONGER THAN I USUALLY TAKE FOR15

LUNCH, BUT I WANT TO GIVE YOU TIME TO FIND A PLACE TO EAT AND16

ALSO I KNOW COUNSEL AND THE COURT ALSO HAVE THINGS TO ATTEND17

TO.  THEY HAVE TO KEEP THEIR CASES GOING.18

I NOTICE YOU ALL HAVE SIGNED THE PROPOSED HEARING --19

JOINT HEARING ORDER, IS THAT CORRECT?  YOU'VE SIGNED IT?20

MR. WIDENHOUSE:  YES, SIR.21

THE COURT:  THE COPY I HAD HADN'T BEEN SIGNED WHICH22

WAS BROUGHT IN THIS MORNING.  THE PROPOSED JOINT HEARING23

ORDER, THERE'S BEEN NO AMENDMENTS TO IT OF ANY KIND, IS THAT24

CORRECT?25

-2169-
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MR. WIDENHOUSE:  NOT THAT I'M AWARE OF.1

THE COURT:  THANK YOU.2

MR. BRUCE:  YOUR HONOR, THE STIPULATION THAT IS3

PROPOSED THAT WAS ATTACHED TO THE PREHEARING ORDER, WE HAVE A4

SIGNED COPY BY ALL COUNSEL TO HAND UP AT THIS TIME.5

THE COURT:  THANK YOU.  THANK YOU VERY MUCH.6

NOW, COUNSEL, THERE'S SOME QUESTION AS TO WHETHER7

WE'RE GOING TO HEAR THIS THING ON -- THIS MATTER ON THE MERITS8

OR WHETHER IT'S A -- THE COURT IS EXERCISING ITS GATEKEEPING9

FUNCTION.10

I RECEIVED YOUR PROPOSED JOINT HEARING ORDER ON11

THURSDAY MORNING AND I WAS AMAZED FRANKLY AT THE NUMBER OF12

EXHIBITS -- MATERIAL THAT WAS THERE.  AND IT SEEMED TO ME THAT13

WHAT YOU ANTICIPATE DOING IS ADDRESSING THIS ISSUE ON THE14

MERITS.  IS THAT RIGHT, MR. WIDENHOUSE?15

MR. WIDENHOUSE:  WELL, I THINK -- IF I UNDERSTAND16

THE FOURTH CIRCUIT'S DIRECTIVE, I THINK TO SOME EXTENT YOU17

HAVE TO AT LEAST TAKE A PEEK AT THE MERITS TO DO THE18

GATEKEEPING STEP.19

THE COURT:  WELL, IT SEEMED -- THE TWO SEEMED TO BE20

SOMEWHAT CONFLATED.21

MR. WIDENHOUSE:  I AGREE AND I THINK THE FOURTH22

CIRCUIT'S ORDER IS A LITTLE BIT CONFUSING.  I HATE TO SAY THAT23

BECAUSE I GET UP THERE OFTEN AND THEY MAY NOT LIKE HEARING24

THAT I SAID THAT.25

-2170-

Appeal: 15-7136      Doc: 31-2            Filed: 08/16/2016      Pg: 24 of 720 Total Pages:(744 of 2180)



Page 6

September 17, 2012

BUT IT DOES SEEM THAT THE GATEKEEPING FUNCTION1

REALLY REQUIRES THE COURT TO LOOK AT THE EVIDENCE THAT WE2

PRESENT IN THE CONTEXT OF THE EVIDENCE AS A WHOLE WHICH IS WHY3

THE EXHIBIT LIST IS AS LONG AS IT IS.4

THE COURT:  WELL, I KIND OF AGREE WITH THAT.  WHAT5

DO YOU THINK, MR. BRUCE?6

MR. BRUCE:  YOUR HONOR, I AGREE.  AS YOU MAY RECALL,7

AT THE STATUS CONFERENCE LAST SEPTEMBER WE SUGGESTED SKIP OVER8

GATEKEEPING MOMENTARILY AND GO TO THE MERITS OF THE BRITT9

CLAIM BECAUSE WE THOUGHT THAT MIGHT BE EASIER IN LIGHT OF THE10

EVIDENCE AS A WHOLE MANDATE FROM THE FOURTH CIRCUIT.11

BUT THE WAY THINGS HAVE DEVELOPED, YOU KNOW, THE12

COURT HAS ASKED US TO BE HERE FOR THE BRITT CLAIM AND13

UNSOURCED HAIR CLAIM.  14

AND FROM OUR POINT OF VIEW, IF THERE'S EVER GOING TO15

BE EVIDENCE AS A WHOLE PRESENTED NOW WOULD BE THE TIME TO DO16

IT.  AND PRESUMABLY, AT THE CLOSE OF THIS HEARING, THAT WOULD17

JUST CLOSE THE EVIDENCE.18

SO, OUR APPROACH HAS BEEN TO MARSHAL OUR EVIDENCE19

FOR THE BRITT CLAIM, UNSOURCED HAIR CLAIM, AND EVIDENCE AS A20

WHOLE.  THE ONLY THING -- AND, OF COURSE, THEY HAVE THE BURDEN21

OF PROOF SO THEY WOULD GO FIRST AND PRESENT THEIR WITNESSES22

AND THEN WE'LL PRESENT OUR WITNESSES.23

THE ONLY THING THAT I THINK THAT LEAVES AS A24

QUESTION MARK IS SORT OF THE BREADTH OF THE EVIDENCE AS A25

-2171-

Appeal: 15-7136      Doc: 31-2            Filed: 08/16/2016      Pg: 25 of 720 Total Pages:(745 of 2180)



Page 7

September 17, 2012

WHOLE.  I NOTICE THAT THEY HAVE SOME OBJECTIONS TO SOME OF OUR1

EVIDENCE SAYING IT'S BEYOND THE SCOPE OF EVIDENCE AS A WHOLE. 2

ONE WAY TO LOOK AT THAT, I THINK, IF THE MOVANT IS3

TAKING THE POSITION THAT EVIDENCE AS A WHOLE IS LIMITED TO4

THOSE THINGS THAT ARE ENUMERATED IN THE FOURTH CIRCUIT'S5

OPINION, WHICH ARE THE DNA TEST RESULTS, THE AFFIDAVIT OF THE6

ELDER HELENA STOECKLEY, THE BLONDE SYNTHETIC HAIR LIKE FIBERS,7

AND THE THREE AFFIDAVITS DESCRIBING CONFESSIONS MADE BY GREG8

MITCHELL, THEN IF THE COURT LIMITS IT TO THAT THEN WE WILL --9

OF COURSE, WE'LL SO LIMIT IT TOO.10

BUT IF THE PARTIES ARE INTRODUCING SOME ADDITIONAL11

EVIDENCE FOR THE COURT TO CONSIDER AS EVIDENCE AS A WHOLE THEN12

WE HAVE SOME TOO.  13

BUT MY READING OF THEIR WITNESS LIST AND OUR WITNESS14

LIST, I THINK MOSTLY WE'RE GOING TO BE -- THE TIME IS GOING TO15

BE TAKEN ON THE BRITT CLAIM AND NOT SO MUCH ON THE EVIDENCE AS16

A WHOLE.  THEY MAY HAVE A DIFFERENT VIEW.17

THE COURT:  WELL, I WAS GOING TO ASK IF WE'RE GOING18

TO HEAR THE EVIDENCE ON A WHOLE, THAT WOULD INCLUDE MORE THAN19

JUST THE BRITT CLAIM AND THE UNSOURCED HAIRS.  IT WOULD20

INCLUDE THE SARAN THREAD THAT WAS FOUND AND THE VARIOUS21

AFFIDAVITS OF THE STOECKLEY WITNESSES.22

ARE YOU PREPARED TO GO FORWARD ON THE EVIDENCE AS A23

WHOLE?24

MR. WIDENHOUSE:  WELL, I THINK SO, YOUR HONOR.  I25

-2172-
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MEAN WE HAVE COPIES OF ALL THE EXHIBITS THAT WE LISTED IN THE1

PRETRIAL ORDER AND OUR RATIONALE FOR LISTING THAT MANY2

EXHIBITS WAS TO SORT OF CABIN FOR THE COURT WHAT WE THINK,3

FROM OUR PERSPECTIVE IN SUPPORT OF OUR CLAIMS OR OUR4

CONTENTIONS ON THESE TWO CLAIMS, WHAT THE EVIDENCE AS A WHOLE5

IS.6

I MEAN, THE FOURTH CIRCUIT WAS CLEAR IT'S EVERYTHING7

THAT'S ADMISSIBLE AND INADMISSIBLE AND ALL THAT KIND OF STUFF. 8

I MEAN, IT'S SORT OF AN INTERESTING DOCTRINE BECAUSE IT'S9

DIFFERENT FROM EVERY OTHER KIND OF EVIDENCE EXAMINATION I'VE10

SEEN BEFORE.11

BUT WHAT WE -- WHAT I THINK IF THERE'S A LIMIT ON12

THE EVIDENCE AS A WHOLE -- AND OUR OBJECTION WAS BASED ON SOME13

THINGS THAT I THINK ARE SIMPLY OUT OF THE CHAIN OF THE14

CRIMINAL PROSECUTION.15

BUT I THINK ANYTHING, IF I READ THE FOURTH CIRCUIT16

CORRECTLY, ANYTHING THAT'S BEEN INTRODUCED IN THE COURT RECORD17

OF THIS PROCEEDING FROM THE TIME OF THE INDICTMENT OR ACTUALLY18

THE INVESTIGATION UP UNTIL TODAY AND THE END OF THIS HEARING I19

THINK IS THE EVIDENCE AS A WHOLE.20

MY BIGGEST OBJECTION TO THEIR LISTING WAS THE21

TRANSCRIPTS OF THE CIVIL TRIAL BETWEEN DR. MACDONALD AND JOE22

MCGINNISS, WHICH JUST SEEMS TO ME DOESN'T QUITE FIT IN THAT23

DIRECTIVE OR THE DIRECTION OF THE CRIMINAL PROSECUTION AND THE24

CHALLENGES TO THE PROSECUTION AFTER THE VERDICT.25

-2173-
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BUT I DON'T KNOW WHAT THE EVIDENCE AS A WHOLE IS1

OTHER THAN WHAT THE FOURTH CIRCUIT PUT IN ITS OPINION.2

THE COURT:  WELL, IT WOULD SEEM TO ME THAT THE3

EVIDENCE AS A WHOLE IS ANYTHING THAT'S RELEVANT -- THAT ONE4

SIDE CLAIMS IS RELEVANT.  5

I'VE NEVER BEEN IN A -- TRIED A CASE THAT DIDN'T6

HAVE THE PARAMETERS OF EVIDENCE, YOU KNOW, PUT TO IT, BUT THIS7

IS A BRAND NEW VENTURE I GUESS FOR ALL OF US.  EVERYTHING8

COMES IN, AS I SEE IT, EVEN IF IT'S SOMETHING YOU COME UP WITH9

DURING THE COURSE OF THE TRIAL YOU COULD INTRODUCE IT.10

BUT I'D LIKE TO HAVE THE SCOPE SO BROAD THAT THIS11

WILL ADDRESS ALL ISSUES THAT COULD BE CONCEIVED OF AMONG12

COUNSEL BECAUSE YOU DON'T WANT TO COME BACK 42 YEARS LATER AND13

DO THIS AGAIN.14

NOW, I HAVE TO SAY BY WAY OF EXPLANATION, I'M NOT15

SAYING IT BY WAY OF APOLOGY, BUT JUDGE DUPREE TRIED THIS CASE16

AND I DIDN'T.  AND I AM NOT FAMILIAR WITH -- I HAVEN'T SEEN17

THE WITNESSES, I HAVEN'T HEARD THEM, I HAVE MADE NO ASSESSMENT18

AS TO THEIR CREDIBILITY OR RELIABILITY.19

AS I SEE IT, I THINK YOU ALL, MR. MURTAGH20

PARTICULARLY AND MR. BRUCE, ARE FAR MORE FAMILIAR WITH THE21

CASE THAN I AM.  22

NOW, MR. WIDENHOUSE, YOU'VE COME INTO THE CASE23

FAIRLY RECENTLY.  I MEAN, IT'S BEEN HANDLED BY A NUMBER OF24

DIFFERENT ATTORNEYS.  25

-2174-
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AND I DID NOT PERCEIVE INITIALLY EXACTLY THE1

RATIONALE OF MR. MILES' REQUEST FOR AN EVIDENTIARY HEARING.  I2

THOUGHT WE WERE KIND OF LOOKING AT THE SECOND GATEKEEPING3

FUNCTION.4

BUT I FRANKLY THINK THAT THE SECOND GATEKEEPING5

FUNCTION WOULD BE SOMEWHAT SUPERFLUOUS IN THE SENSE THAT THE6

FOURTH CIRCUIT HAS RECOGNIZED THAT MACDONALD HAS MADE A7

SUBSTANTIAL SHOWING OF A DENIAL OF A CONSTITUTIONAL RIGHT WITH8

RESPECT TO BOTH THE BRITT CLAIM AND THE DNA CLAIM, I'M READING9

FROM THEIR OPINION.10

SO, I THINK FROM THE STANDPOINT OF A SECOND11

GATEKEEPING FUNCTION THAT I WOULD BE INCLINED TO SAY THAT MR.12

MACDONALD HAS PASSED THROUGH THAT GATE.13

MR. BRUCE:  WELL, YOUR HONOR, WE WOULD RESPECTFULLY14

DISAGREE WITH THAT.  WE THINK THAT -- WHAT WE PROPOSE IS BOTH15

PARTIES PUT ON THEIR EVIDENCE AND THEN WE ANTICIPATE ARGUING16

TO THE COURT AT THE END OF THE HEARING THAT HE HASN'T MET17

GATEKEEPING.  18

WE'VE HEARD THE EVIDENCE AS A WHOLE BY THAT TIME SO19

YOU CAN MAKE A DETERMINATION THAT HE HAS FAILED TO PROVE BY20

CLEAR AND CONVINCING EVIDENCE THAT THE NEW EVIDENCE, IF21

PROVEN, WOULD ESTABLISH BY CLEAR AND CONVINCING EVIDENCE THAT22

NO FINDER OF FACT WOULD FIND THE DEFENDANT GUILTY.23

AND THEN WE WOULD ASK IN THE ALTERNATIVE FOR THE24

COURT TO SAY AND, OF COURSE, THEY'LL BE ASKING THE OPPOSITE,25

-2175-
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BUT WE WOULD ASK THE COURT TO SAY IN THE ALTERNATIVE THAT THEY1

HAVEN'T PROVEN THE MERITS OF THEIR BRITT CLAIM BECAUSE WE2

THINK THE PREPONDERANCE OF THE EVIDENCE WILL SHOW THAT IT'S3

NOT TRUE AND THE SAME WITH THE UNSOURCED HAIR CLAIM.4

SO, WE VIEW SORT OF GATEKEEPING TO BE IN TEMPORARY5

SUSPENSION UNTIL THE END OF THE HEARING AND THE COURT CAN RULE6

ON THE MERITS AND GATEKEEPING BECAUSE HE HAS NOT GOTTEN OVER7

THAT HIGH BAR OF CLEAR AND CONVINCING EVIDENCE.  AND YOUR8

HONOR CAN'T REALLY DETERMINE THAT PER THE FOURTH CIRCUIT UNTIL9

YOU'VE HEARD THE EVIDENCE AS A WHOLE.10

THE COURT:  WELL, I THINK YOU'RE PROBABLY CORRECT ON11

THAT.  BUT I THINK THE TWO ARE SO INTERTWINED, THE MERITS AND12

THE GATEKEEPING FUNCTION, I REALLY DON'T SEE HOW IN MY MIND13

YOU CAN SEPARATE IT OUT.  THE ISSUE IS, AS I SAY, CONFLATED. 14

THEY'RE ALL ONE IN THE SAME ISSUE.15

WELL, COUNSEL, WE'LL JUST GO FORWARD AND LET THE16

MOVANT BEGIN WITH HIS EVIDENTIARY PRESENTATION.17

MR. BRUCE:  YOUR HONOR, CAN I SAY ONE MORE THING?  I18

KNOW WE'RE DOING THIS UNDER CIVIL RULES, WHICH I'M NOT USED19

TO, BUT MY UNDERSTANDING IS THAT ALL EXHIBIT LISTED BY BOTH20

PARTIES IN THE PRETRIAL ORDER TO WHICH THERE WERE NO21

OBJECTIONS NOTED ARE IN ALREADY, IS THAT RIGHT?22

THE COURT:  THAT'S CORRECT.  THAT'S CORRECT.23

MR. BRUCE:  SO, WE DON'T HAVE TO OFFER THEM TO GET24

THEM ADMITTED AGAIN?25
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THE COURT:  NO.  NO.  YOU'RE CORRECT.1

MR. BRUCE:  OKAY.  AND WE'LL JUST DEAL WITH THE --2

YOUR HONOR, IS IT YOUR HONOR'S PLEASURE TO DEAL WITH THE FEW3

OBJECTIONS THAT EACH PARTY DOES HAVE AS THEY COME UP?4

THE COURT:  YES.  5

MR. BRUCE:  OKAY.  6

THE COURT:  FRANKLY, I DIDN'T RECEIVE YOUR PROPOSED7

JOINT PREHEARING ORDER UNTIL THURSDAY MORNING OF LAST WEEK 8

AND I WENT THROUGH IT AS BEST I COULD, BUT IT'S QUITE LENGTHY. 9

AND ALSO, I THINK I MADE AN ESTIMATE OF SOMETHING LIKE 50010

EXHIBITS LISTED.11

NOW, I THINK THIS IS GOING TO TAKE A LOT MORE TIME12

THAN THIS WEEK AND NEXT WEEK.  DO YOU THINK WE CAN GET THROUGH13

IT IN TWO WEEKS?14

MR. BRUCE:  YES, YOUR HONOR, I THINK WE'LL GET15

THROUGH.  I THINK THAT BOTH PARTIES DID A LOT OF SORT OF BELT16

AND SUSPENDERS IN THEIR EXHIBITS LISTS, WANTED IT IN THERE IN17

CASE THEY NEEDED IT.  I THINK WE'LL ONLY ACTUALLY BE CALLING18

UP A FRACTION OF THOSE AS THE EVIDENCE IS PRESENTED.19

THE COURT:  ALL RIGHT, SIR.  WELL -- 20

MR. WIDENHOUSE:  AND, YOUR HONOR, I DON'T MEAN TO21

INTERRUPT, BUT JUST TO SORT OF GIVE YOU OUR PERSPECTIVE ON22

THIS, THE REASON THAT WE PUT ALL THE EXHIBITS TOGETHER, AT23

LEAST FROM OUR PERSPECTIVE, AND WE HAVE THEM IN NOTEBOOKS FOR24

YOU AND EVERYBODY, IS BECAUSE AT THE END OF THE HEARING WHEN25
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YOU GO BACK TO MAKE A DECISION ABOUT THE CASE, YOU'RE GOING TO1

HAVE TO MAKE IT IN THE CONTEXT OF THE EVIDENCE AS A WHOLE.2

I DON'T THINK THAT MEANS YOU'RE GOING TO HEAR EVERY3

DROP OF THE EVIDENCE AS A WHOLE IN THE COURTROOM BECAUSE WE'RE4

NOT GOING TO READ 500 EXHIBITS TO YOU.  YOU KNOW, WE FIGURE5

YOU'RE CAPABLE OF READING THAT.  AND THERE'S A LOT OF6

TRANSCRIPTS AND A LOT OF OTHER THINGS.7

AND THAT'S ALSO WHY WE'LL BE ASKING AT THE END OF8

THE HEARING TO BE GIVEN AN OPPORTUNITY TO PREPARE A MEMORANDUM9

SUMMARIZING THE EVIDENCE AS A WHOLE --10

THE COURT:  CERTAINLY.11

MR. WIDENHOUSE:  -- FROM OUR PERSPECTIVE TO ASSIST12

YOU, AND I'M SURE THE GOVERNMENT WOULD LIKE TO DO IT AS WELL.13

THE COURT:  CERTAINLY.14

MR. WIDENHOUSE:  I DON'T THINK WE'RE GOING TO BE15

SITTING HERE FOR TWO WEEKS MOVING IN 500 EXHIBITS.  I THINK16

THEY'RE GOING TO BE, AT LEAST FROM OUR PERSPECTIVE, A HANDFUL17

THAT WE'LL USE IN THE HEARING AND THE OTHER TWO OR 300 ARE PUT18

THERE FOR YOU TO SHOW YOU WHAT WE THINK IS THE EVIDENCE AS A19

WHOLE.  AND I SUSPECT THAT'S PROBABLY TRUE FOR THE GOVERNMENT20

AS WELL.21

MR. BRUCE:  WE AGREE WITH THAT, YOUR HONOR.22

THE COURT:  ALL RIGHT, SIR.  WELL, LET ME SAY AT THE23

OUTSET, ON THURSDAY MORNING AT NINE O'CLOCK I HAVE A SHOW24

CAUSE HEARING THAT WILL TAKE ABOUT AN HOUR AND SO WE'LL START25
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AT TEN O'CLOCK ON THURSDAY MORNING.  I DON'T THINK IT WILL1

TAKE LONGER THAN THAT, BUT YOU NEVER CAN TELL.2

ALL RIGHT, COUNSEL, IF YOU WANT -- DO YOU WANT TO3

START OFF, MR. WIDENHOUSE, WITH YOUR EVIDENTIARY ISSUES?4

MR. WIDENHOUSE:  YES, SIR.  CAN I MAKE A BRIEF5

OPENING STATEMENT --6

THE COURT:  YES, SIR.7

MR. WIDENHOUSE:  -- TO SORT OF LAY OUT WHERE WE8

THINK WE'RE GOING TO GO?9

AS YOU KNOW, YOUR HONOR, WE'RE HERE TODAY ON TWO10

MAJOR CLAIMS, WHAT WE CALL THE BRITT CLAIM AND THE DNA CLAIM11

OR WHAT WE'VE NOW RELABELED THE UNSOURCED HAIRS CLAIM WITHIN12

THE AMBIT OF THE EVIDENCE AS A WHOLE.13

IN DIRECTING THE CONTEXT OF THE HEARING, THE FOURTH14

CIRCUIT REMINDED US OF THE SOBERING WORDS OF THE LATE JUDGE15

FRANCIS MURNAGHAN IN HIS CONCURRING OPINION OF THE DIRECT16

APPEAL OF THIS CASE WHERE HE SAID THIS CASE PROVOKES A STRONG17

UNEASINESS IN ME.  THE WAY IN WHICH A FINDING OF GUILT IS18

REACHED IS, IN OUR ENDURING SYSTEM OF LAW, AT LEAST AS19

IMPORTANT AS THE FINDING OF GUILT ITSELF.  MACDONALD WOULD20

HAVE HAD A FAIRER TRIAL IF THE STOECKLEY RELATED TESTIMONY HAD21

BEEN ADMITTED.  22

I WOULD SUGGEST SURELY HIS UNEASINESS SHOULD NOT BE23

LOST ON THE COURT AS IT EMBARKS ON THE TASK AT HAND.  24

OUR POSITION AND CONTENTION IS THAT BOTH THE BRITT25
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CLAIM AND THE UNSOURCED HAIRS CLAIM VIEWED SEPARATELY AND1

VIEWED TOGETHER IN THE CONTEXT OF THE EVIDENCE AS A WHOLE,2

WHATEVER WE DECIDE THAT MEANS OR YOU DECIDE THAT MEANS, WILL3

SHOW THAT NO REASONABLE JUROR WOULD HAVE FOUND JEFFREY4

MACDONALD GUILTY HAD IT HEARD THIS EVIDENCE.5

STATED ANOTHER WAY, THE EVIDENCE SUPPORTING THESE6

CLAIMS IN LIGHT OF THE EVIDENCE AS A WHOLE WILL COMPELLINGLY7

DEMONSTRATE REASONABLE DOUBT AS TO JEFFREY MACDONALD'S GUILT.8

THE MATERIAL EVIDENCE IN THIS CASE WILL COME FROM9

OUR PERSPECTIVE FROM SEVERAL SOURCES; LIVE TESTIMONY OF10

WITNESSES WHO WILL TESTIFY IN THIS HEARING PRIMARILY ABOUT THE11

BRITT CLAIM, STIPULATIONS THAT THE PARTIES HAVE AGREED TO12

REGARDING THE FACTS ABOUT THE UNSOURCED HAIRS, AND MATERIALS13

THAT WILL BE OFFERED INTO THE RECORD AS PART OF THE EVIDENCE14

AS A WHOLE, THE NOTEBOOKS THAT ARE SURROUNDING THE WELL OF THE15

COURT.16

THE BRITT CLAIM ENCOMPASSES THREE PARTS.  FIRST,17

HELENA STOECKLEY MADE ADMISSIONS TO THE LATE MARSHAL JIMMY18

BRITT THAT SHE WAS IN THE MACDONALD HOUSE ON THE NIGHT OF THE19

MURDER AND THAT HE DID NOT KILL HIS FAMILY.20

SECOND, MR. BRITT HEARD HELENA STOECKLEY TELL THE21

PROSECUTOR THE SAME THING WHEN SHE WAS INTERVIEWED, THAT SHE22

WAS IN THE MACDONALD HOUSE ON THE NIGHT OF THE MURDER.  23

THIRD, THE PROSECUTOR TOLD MS. STOECKLEY THAT IF SHE24

WENT INTO COURT AND SAID THAT, THAT SHE WAS IN THE HOUSE ON25
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THE NIGHT OF THE MURDERS, SHE WOULD BE INDICTED FOR MURDER.1

MS. STOECKLEY FELT THREATENED BY THAT STATEMENT2

WHICH CAUSED HER TO CLAIM SHE DID NOT REMEMBER THE NIGHT IN3

QUESTION WHEN SHE WAS CALLED TO TESTIFY.  4

AND BASED ON HER CLAIMED LACK OF MEMORY, NOT ONLY5

DID SHE NOT TESTIFY, BUT AT LEAST SIX WITNESSES WHO WERE6

PREPARED TO TESTIFY ABOUT THE STATEMENTS SHE HAD MADE TO THEM,7

THAT SHE WAS IN THE HOUSE, WERE ALSO NOT ALLOWED TO TESTIFY. 8

AND THAT IS THE STOECKLEY RELATED TESTIMONY TO WHICH JUDGE9

MURNAGHAN REFERS.10

IT'S IMPORTANT TO RECALL AS YOU EMBARK ON THIS11

PROCESS THAT HELENA STOECKLEY WAS NOT A STRANGER TO LOCAL12

POLICE AND LAW ENFORCEMENT IN THE LATE '60S AND EARLY '70S. 13

SHE OFTEN FUNCTIONED AS AN INFORMANT FOR THEM WHICH14

MEANS THEY, THE POLICE, RELIED ON HER.  THEY DEEMED HER15

TRUSTWORTHY SO HER STATEMENT SHOULD CARRY SOME WEIGHT WITH THE16

COURT.17

WHEN WE PRESENT OUR EVIDENCE, YOU'LL HEAR FROM WADE18

SMITH, ONE OF JEFFREY MACDONALD'S LAWYERS.  HE WILL RELATE HOW19

JIMMY BRITT CAME TO HIM IN EARLY 2005, BECAUSE MR. BRITT20

WANTED TO GET A HEAVY BURDEN OFF OF HIM.  21

HE TOLD MR. SMITH ABOUT HELENA STOECKLEY'S22

ADMISSIONS TO HIM, THAT SHE WAS IN THE MACDONALD HOUSE, AND23

THAT JEFFREY MACDONALD DID NOT KILL HIS FAMILY.24

HE TOLD MR. SMITH ABOUT BEING IN THE ROOM WITH THE25
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PROSECUTOR WHEN THE INTERVIEW HAPPENED.  THE PROSECUTOR TOLD1

HER IF SHE TESTIFIED THAT WAY SHE WOULD BE INDICTED FOR2

MURDER.3

YOU'RE GOING TO HEAR FROM MARY BRITT WHO WAS MARRIED4

TO JIMMY BRITT AT THE TIME OF THE MACDONALD TRIAL.  SHE WILL5

RELATE THAT MR. BRITT TOLD HER HE WAS GOING TO SOUTH CAROLINA6

TO GET AN IMPORTANT WITNESS AND THAT WHEN HE RETURNED HE TOLD7

HER THE WITNESS SAID SHE WAS IN THE HOUSE.  WHEN HE CAME BACK8

FROM COURT THE FOLLOWING DAY HE WAS DISAPPOINTED BECAUSE MS.9

STOECKLEY WAS NOT ALLOWED TO TESTIFY.10

YOU'RE GOING TO HEAR FROM GENE STOECKLEY, WHO IS11

HELENA STOECKLEY'S BROTHER.  HE'S GOING TO TESTIFY ABOUT WHAT12

HIS MOTHER TOLD HIM ABOUT HELENA -- HIS SISTER'S CONFESSIONS13

TO THE MOTHER INCLUDING ONE MADE WHEN SHE KNEW SHE WAS DYING. 14

HE WILL RELATE THE CIRCUMSTANCES SURROUNDING THE AFFIDAVIT15

THAT HIS MOTHER GAVE THAT'S PART OF THE RECORD OF THIS CASE.16

THIS AFFIDAVIT CORROBORATES HELENA'S STATEMENTS THAT17

SHE WAS IN THE MACDONALD HOUSE ON THE NIGHT IN QUESTION, THAT18

JEFFREY MACDONALD DID NOT KILL HIS FAMILY, AND THAT SHE HAD19

BEEN AFRAID TO TELL THE TRUTH.20

YOU'RE GOING TO HEAR FROM LAURA REDD WHO WAS THE21

NOTARY WHO WITNESSED THIS AFFIDAVIT.  AND YOU'LL HEAR FURTHER22

CORROBORATING TESTIMONY ABOUT STOECKLEY'S PRESENCE IN THE23

HOUSE AND FEAR OF PROSECUTION.24

WE ALSO HOPE TO PRESENT EVIDENCE FROM JERRY LEONARD25
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WHO WAS APPOINTED TO REPRESENT MS. STOECKLEY AFTER SHE WAS NOT1

-- SHE DID NOT TESTIFY.  2

WE BELIEVE HE'LL INVOKE THE ATTORNEY-CLIENT3

PRIVILEGE, BUT WE'RE GOING TO ASK THE COURT TO LIFT THE4

PRIVILEGE AND HEAR HIS TESTIMONY AT LEAST IN CAMERA TO HEAR5

WHAT HE HAS TO SAY ABOUT WHAT MS. STOECKLEY TOLD HIM ABOUT6

THIS INCIDENT.7

WE BELIEVE OUR EVIDENCE WILL SHOW THAT MR. BRITT8

HEARD MS. STOECKLEY ADMIT BEING IN THE HOUSE, ADMIT SHE WAS IN9

THE HOUSE, AND WAS AFRAID AND DID NOT TESTIFY.  ALL OF THIS10

BEING, OF COURSE, NEWLY DISCOVERED EVIDENCE NOT AVAILABLE TO11

THE DEFENSE AT TRIAL.12

WITH REGARD TO THE DNA CLAIM, I SIMPLY WANT TO SAY13

WHAT YOU'RE GOING TO MOSTLY HEAR ARGUMENT ABOUT IS THREE14

UNSOURCED HAIRS, EXHIBIT -- OR SPECIMEN 58A1, WHICH WAS A HAIR15

FOUND ON THE BEDSPREAD IN KRISTEN MACDONALD'S ROOM; SPECIMEN16

75A, WHICH IS A TWO AND A QUARTER INCH BODY OR PUBIC HAIR WITH17

ROOT AND FOLLICLE INTACT RETRIEVED AT THE CRIME SCENE FROM OFF18

OR UNDER THE BODY OF COLETTE MACDONALD; AND SPECIMEN 91A,19

WHICH IS A HAIR WITH THE ROOT INTACT FOUND ALONG WITH SOME20

BLOOD RESIDUE, WE CONTEND, UNDERNEATH THE FINGERNAIL OR IN THE21

FINGERNAIL SCRAPINGS OF KRISTEN MACDONALD.22

THOSE THREE SPECIMENS, THOSE THREE HAIRS, ARE SOME23

EVIDENCE OF INTRUDERS IN THE MACDONALD HOUSE ON THE NIGHT IN24

QUESTION.  25
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DR. MACDONALD'S ACCOUNT OF THE INCIDENT HAS BEEN1

CONSISTENT FROM THE VERY BEGINNING, THAT THERE WERE FOUR2

INTRUDERS IN THE HOUSE.  3

WE THINK THOSE UNSOURCED HAIRS ARE SOME EVIDENCE4

THAT SUPPORTS THE DEFENSE THEORY OF THE CASE, INFORMATION THAT5

THE JURY DID NOT HEAR ABOUT, INFORMATION THAT THE JURY COULD6

HAVE USED TO BELIEVE THE DEFENSE THEORY AT TRIAL, AND FIND7

THAT THERE WAS REASONABLE DOUBT AS TO DR. MACDONALD'S GUILT.8

WE CONTEND THE EVIDENCE HERE, IN LIGHT OF THE9

EVIDENCE AS A WHOLE, VALIDATES JUDGE MURNAGHAN'S CONCERN AND10

WILL CONVINCE THE COURT THAT IT'S APPROPRIATE TO GRANT DR.11

MACDONALD A NEW TRIAL.12

THE COURT:  WOULD YOU LIKE TO MAKE AN OPENING13

STATEMENT, MR. BRUCE?14

MR. BRUCE:  YOUR HONOR, WE WOULD LIKE TO RESERVE OUR15

OPENING STATEMENT UNTIL THE BEGINNING OF OUR EVIDENCE.16

THE COURT:  SURELY.17

MR. BRUCE:  THANK YOU.18

THE COURT:  ALL RIGHT, SIR.  CALL YOUR FIRST19

WITNESS.20

MR. WIDENHOUSE:  WE CALL WADE SMITH.21

MR. WILLIAMS:  YOUR HONOR, WE HAVE A WITNESS ROOM22

THAT'S AT THE END OF THE LONG HALLWAY AND I HAVE AN ASSISTANT23

WHO'S HERE TO GET THE WITNESSES.  24

THE COURT:  SURE. 25
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MR. WILLIAMS:  IF WE CAN HAVE JUST A MOMENT.1

THE COURT:  FINE.2

MR. WILLIAMS:  AND, YOUR HONOR, IF I COULD APPROACH3

WITH OUR NOTEBOOKS OF THE EXHIBITS FOR THE COURT.4

THE COURT:  THANK YOU. 5

(PAUSE.)6

THE COURT:  MR. WIDENHOUSE, I JUST WANT TO MENTION7

ONE OTHER THING.  AT OUR LAST MEETING WHEN MR. MILES WAS HERE8

WE HAD SOME DISCUSSION AS TO THE BURDEN OF PROOF.  9

SECTION 2255(h)(1) SAYS CLEAR AND CONVINCING10

EVIDENCE THAT NO REASONABLE FACT FINDER COULD HAVE FOUND11

MACDONALD GUILTY OF THE OFFENSES.  12

DO YOU AGREE THAT THAT'S THE BURDEN?13

MR. WIDENHOUSE:  I THINK THAT'S THE ULTIMATE BURDEN,14

YES, YOUR HONOR.15

THE COURT:  ALL RIGHT.  THANK YOU VERY MUCH.  DO YOU16

AGREE, MR. BRUCE?17

MR. BRUCE:  YES, YOUR HONOR.18

THE COURT:  THANK YOU VERY MUCH. 19

WADE SMITH, DEFENSE WITNESS, SWORN20

THE COURT:  GOOD MORNING, WADE.21

THE WITNESS:  GOOD MORNING, YOUR HONOR.22

THE COURT:  NICE TO SEE YOU AGAIN.23

THE WITNESS:  GOOD TO SEE YOU AGAIN.24

D I R E C T   E X A M I N A T I O N 9:22 A.M.25
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BY MR. WIDENHOUSE:1

Q. GOOD MORNING, MR. SMITH.  WOULD YOU STATE YOUR NAME AND2

TELL THE COURT WHERE YOU LIVE?3

A. MY NAME IS WADE SMITH AND I LIVE IN RALEIGH.4

Q. AND WHAT DO YOU DO FOR A LIVING?5

A. I'M A LAWYER.6

Q. WHAT KIND OF LAW DO YOU PRIMARILY PRACTICE?7

A. I'M A TRIAL LAWYER, BUT I WOULD SAY 60 TO 70 PERCENT8

CRIMINAL AND THE OTHER CIVIL.9

Q. AND I HATE TO ASK, BUT HOW LONG HAVE YOU BEEN A LAWYER?10

A. FIFTY YEARS THIS YEAR.11

Q. OKAY.  AND DO YOU KNOW JEFFREY MACDONALD?12

A. I DO.13

Q. AND HOW DO YOU KNOW HIM?14

A. WELL, HE ASKED ME TO ASSIST IN THE TRIAL IN 1979, HE AND15

HIS COUNSEL AT THAT TIME, MR. SEGAL, AND I AGREED TO DO THAT. 16

THAT'S HOW I MET HIM AND KNEW HIM.17

Q. AND CAN YOU TELL US WHAT THE BASIC THEORY OF THE DEFENSE18

WAS FOR THE TRIAL?19

A. I THINK THE BASIC THEORY OF THE DEFENSE WAS THAT DR.20

MACDONALD WAS IN HIS HOME SLEEPING ON THE COUCH IN FEBRUARY OF21

1970, INTRUDERS CAME INTO THE HOUSE AND KILLED HIS FAMILY AND22

WOUNDED HIM.23

Q. AND WHAT WAS THE IMPORTANCE OF THE CRIME SCENE WITH24

REGARD TO THE DEFENSE THEORY?25
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A. WELL, IT WAS OUR THEORY THAT INTRUDERS CAME INTO THE1

HOUSE.  AND IN ORDER TO SHOW THAT INTRUDERS CAME INTO THE2

HOUSE WE NEEDED THE CRIME SCENE TO BE AS PRISTINE AS POSSIBLE. 3

WE NEEDED THE WALLS AND THE FLOORS TO TELL THE STORY THAT4

INTRUDERS HAD COME.5

Q. AND WHAT EFFORTS DID THE DEFENSE TAKE REGARDING INTRUDERS6

AND FINDING EVIDENCE BEYOND THE CRIME SCENE AS TO INTRUDERS?7

A. WHAT EVIDENCE DID WE FIND IN THE HOUSE?8

Q. YES.  YES.9

A. WELL, WE, OF COURSE, WERE ALERT TO ANYTHING WE COULD10

FIND.  THERE WERE PROBABLY OTHER THINGS THAN THOSE I REMEMBER11

NOW, BUT I REMEMBER THAT ONE OF THE THINGS THAT WE FOUND WERE12

PIECES OF RUBBER IN THE KITCHEN, PIECES, TINY PIECES.  THERE13

WERE RUBBER GLOVES UNDER THE SINK.  14

WE SUBMITTED THOSE PIECES OF RUBBER GLOVES TO A15

NEUTRON ACTIVATION ANALYSIS SO THAT WE COULD IDENTIFY THE16

PARTICULAR PARTS OF THE MATERIAL IN THOSE RUBBER GLOVES AND WE17

COULD SHOW THAT THAT RUBBER DID NOT COME FROM THE RUBBER IN18

THE GLOVES UNDER THE SINK.  19

AND THAT'S ONE THING THAT WE HAD THAT WE FELT WOULD20

HELP US TO SHOW THAT INTRUDERS WERE THERE, BUT WE WERE HUNGRY21

AS WE COULD BE FOR EVIDENCE OF INTRUDERS AND LOOKED AS MUCH AS22

COULD.23

Q. IN YOUR SEARCH FOR EVIDENCE OF INTRUDERS, DID YOU COME24

ACROSS PARTICULAR NAMES OF PEOPLE THAT YOU THOUGHT MIGHT HAVE25
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BEEN INVOLVED?1

A. WELL, YES.  HELENA STOECKLEY WAS IMMEDIATELY A SUSPECT. 2

SHE WAS A PERSON WELL KNOWN IN THAT COMMUNITY.  AND THE3

DEFENSE AND I THINK THE PROSECUTION ALSO FOCUSED ON HER AND A4

GROUP OF PEOPLE THAT SHE RAN AROUND WITH AS BEING VERY LIKELY5

THE PEOPLE WHO DID IT.6

THE COURT:  LET ME ASK A QUESTION, IF I MIGHT.  MR.7

SMITH, THE RUBBER PIECES, DID YOU FIND THAT THEY WERE8

DIFFERENT FROM THE GLOVES THAT WERE IN THE HOUSE, THE RUBBER9

GLOVES THAT WERE IN THE HOUSE?10

THE WITNESS:  WE DID, YOUR HONOR.  WE FOUND THAT11

THOSE PIECES DID NOT COME FROM THE SAME BATCH THAT WAS UNDER12

THE SINK AND THAT WAS -- THAT WAS IMPORTANT TO US.13

THE COURT:  THANK YOU.14

BY MR. WIDENHOUSE:15

Q. DID THE DEFENSE ATTEMPT TO FIND MS. STOECKLEY BEFORE THE16

TRIAL?17

A. EXCUSE ME?18

Q. DID THE DEFENSE ATTEMPT TO FIND MS. STOECKLEY BEFORE THE19

TRIAL?20

A. WE DID.  WE LOOKED FOR HER.  WE COULDN'T FIND HER.  WE21

DIDN'T KNOW WHERE SHE WAS.  I HAD NEVER SEEN HER, OF COURSE,22

AND NEVER INTERVIEWED HER IN MY LIFE.  AND WE WERE HOPING WE23

COULD FIND HER AND INTERVIEW HER BECAUSE WE THOUGHT SHE WOULD24

BE A WITNESS.25
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Q. OKAY.  AND DO YOU KNOW JIMMY BRITT?1

A. I DO, YES, SIR.2

Q. AND HOW DID YOU KNOW HIM?3

A. HE WAS ON THE MARSHAL STAFF IN THE COURTHOUSE.  HE WAS4

ALWAYS AROUND THE COURTROOM VISITING OR WORKING AS A MEMBER OF5

THE MARSHAL STAFF WOULD DO.  HE WAS VERY GOOD.  AND I KNEW HIM6

BEFORE THE MACDONALD TRIAL FROM CASES I'VE HAD THERE.  AND7

THEN I FELT A KINSHIP WITH HIM EVEN BEFORE THAT.  I LIKED HIM8

A LOT AND I ADMIRED HIS WORK IN THE MACDONALD CASE.9

Q. DID THERE COME A TIME WHEN HE CONTACTED YOU AFTER THE10

MACDONALD TRIAL ABOUT THE MACDONALD CASE?11

A. YES.12

Q. CAN YOU TELL US THE CIRCUMSTANCES SURROUNDING THAT13

CONTACT?14

A. I HAD NOT SEEN MR. BRITT IN YEARS.  I PROBABLY HAD NOT15

TALKED WITH HIM IN FIVE OR TEN YEARS, BUT HE CALLED ME ONE16

DAY, AND I BELIEVE IT WAS JANUARY OF 2005, AND TOLD ME THAT17

SOMETHING HAD WORRIED HIM AND HAD BEEN HEAVY ON HIS MIND AND18

HEART FOR ALL THE YEARS SINCE THE MACDONALD CASE AND HE NEEDED19

TO TALK TO ME ABOUT IT AND SORT OF UNLOAD HIS SOUL.  AND I20

TOLD HIM I'D WELCOME HIM TO COME TO MY OFFICE.21

Q. AND DID THAT MEETING OCCUR AT YOUR OFFICE?22

A. IT DID.23

Q. OKAY.  AND DO YOU REMEMBER WHO WAS AT THE MEETING?  WAS24

IT --25
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A. I BELIEVE THAT IT'S VERY POSSIBLE THAT MR. LEE TART, WHO1

ALSO WAS A MARSHAL, A U.S. MARSHAL, I THINK MR. TART MAY HAVE2

COME WITH HIM, BUT I WAS THE ONLY LAWYER WHO WAS THERE WHEN3

MR. BRITT CAME.  AND IT'S POSSIBLE THAT MR. BRITT WAS ALONE4

WHEN HE CAME.5

Q. OKAY.  AND CAN YOU TELL US WHAT MR. BRITT TOLD YOU IN6

THAT INITIAL CONVERSATION?7

A. HE TOLD ME THAT HE HAD BEEN DISPATCHED TO SOUTH CAROLINA8

TO GET HELENA.  AND, OF COURSE, I REMEMBER WHEN THE JUDGE9

ENTERED AN ORDER REQUESTING OR REQUIRING HELENA TO BE BROUGHT10

BACK TO NORTH CAROLINA.11

AND HE TOLD ME THAT HE PICKED HER UP AND ON THE WAY12

BACK VOLUNTARILY SHE MADE STATEMENTS THAT WOULD INDICATE THAT13

SHE WAS VERY FAMILIAR WITH THE CASE AND WAS IN THE MACDONALD14

HOUSE WHEN THIS EVENT OCCURRED.  AND THAT WHEN HE BROUGHT HER15

HERE AND HE BROUGHT HER TO OUR ROOM, THE DEFENSE LAWYERS'16

ROOM, AND THEN AFTER WE MET WITH HER HE TOOK HER TO MEET WITH17

THE PROSECUTION.18

Q. AND DID HE TELL YOU ANYTHING ABOUT THE MEETING WITH THE19

PROSECUTION?20

A. YES.  HE TOLD ME THAT HE WAS INVITED TO SIT IN THE ROOM21

AND HE SAT THERE.  AND HE SAID THAT HELENA TOLD THE PROSECUTOR22

THAT SHE WAS IN THE HOUSE AND THAT THE PROSECUTOR TOLD HER23

THAT IF SHE WENT DOWN TO THE COURTROOM AND MADE THOSE24

STATEMENTS HE WOULD INDICT HER FOR FIRST DEGREE MURDER.25
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Q. AND WHEN HE TOLD YOU THAT -- WAS WHAT HE TOLD YOU1

IMPORTANT TO YOU?2

A. WELL, IT WAS VERY IMPORTANT TO ME.  I KNEW THAT WE HAD3

LOOKED DESPERATELY FOR EVIDENCE OF INTRUDERS.  I KNEW THAT IF4

THE TRUTH WAS THAT HELENA WAS THERE THAT WOULD CONFIRM THE5

STORY AND THE THEORY THAT WE HAD IN THE CASE ALL ALONG AND6

THAT IT COULD BE VERY IMPORTANT AND THAT IT WAS CERTAINLY SO7

IMPORTANT, WHAT HE WAS SAYING, THAT I NEEDED TO DO MY BEST TO8

BE RESPONSIBLE AND VET THAT STORY AS I COULD AND THEN TURN9

THAT INFORMATION OVER TO DR. MACDONALD AND HIS PEOPLE.10

Q. DID YOU TAKE SOME EFFORTS THEN TO MEMORIALIZE WHAT MR.11

BRITT TOLD YOU IN YOUR OFFICE?12

A. I TRIED TO DO EVERYTHING I COULD THAT A RESPONSIBLE13

LAWYER WOULD DO.  SO, ONE OF THE FIRST THINGS I DID -- I'M NOT14

SURE I REMEMBER THE ORDER OF THIS, MAYBE I DO, WAS TO BRING IN15

A COURT REPORTER AND PUT HIM UNDER OATH.16

Q. ALL RIGHT.  WELL, LET ME --17

A. AND -- 18

Q. -- SHOW YOU --19

A. GO AHEAD.  YES, SIR.20

Q. DEFENSE EXHIBIT 5055.  MR. WILLIAMS IS THE TECHNOLOGICAL21

MARVEL ON THE DEFENSE TEAM.  AND CAN YOU SEE THAT ON THE22

SCREEN?23

A. I SEE IT, YES, SIR.24

Q. ALL RIGHT.  AND DO YOU RECOGNIZE IT?25
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A. I DO.1

Q. AND WHAT IS IT?2

A. IT'S THE STATEMENT UNDER OATH GIVEN BY MR. BRITT ON, I3

BELIEVE, THE 24TH OF FEBRUARY 2005.4

(DEFENSE EXHIBIT NUMBER 50555

WAS IDENTIFIED FOR THE RECORD.)6

Q. OKAY.  AND PRIOR TO COMING TO TESTIFY TODAY, HAVE YOU7

REVIEWED A HARD COPY OF HIS STATEMENT UNDER OATH, EXHIBIT8

5055?9

A. YES, I HAVE.10

Q. ALL RIGHT.  AND DOES IT FAIRLY AND ACCURATELY REFLECT THE11

QUESTIONS AND ANSWERS THAT MR. BRITT GAVE IN YOUR OFFICE ON12

FEBRUARY 24TH OF 2005?13

A. I THINK IT DOES.14

Q. I'D LIKE TO TAKE YOU THROUGH SOME OF THAT EXHIBIT IF I15

COULD.  FIRST, LET ME DIRECT YOUR ATTENTION TO PAGE SEVEN 16

LINE TEN THROUGH PAGE EIGHT LINE FIVE.17

A. SO, LINE TEN ON PAGE SEVEN.18

Q. I THINK WE'VE GOT IT IN YELLOW.19

A. YOU DO.  YES, SIR, I'VE LOOKED AT IT.20

Q. OKAY.  IN REVIEWING THAT, WHAT DID MR. BRITT TELL YOU21

ABOUT WHY HE CAME FORWARD TO YOU?22

A. HE SAID THAT HE HAD BEEN BURDENED HEAVILY, MORALLY, BY23

SOMETHING THAT HAD HAPPENED, THAT HE CALLED ME TO ASK IF HE24

COULD COME AND SEE ME.  HE SAID IT WAS SOMETHING THAT HAPPENED25
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IN THE MACDONALD TRIAL AND THAT HE WANTED TO TALK WITH ME1

ABOUT IT.2

Q. AND WHEN HE WAS SPEAKING TO YOU, DID YOU HAVE A SENSE3

THAT HE HAD A CONCERN, A NEED TO TALK TO YOU ABOUT WHAT HAD4

HAPPENED?5

A. YES, ALL OF HIS FACIAL EXPRESSIONS, THE TONE OF HIS6

VOICE, ALL INDICATED TO ME THAT THIS WAS EXTRAORDINARILY7

SERIOUS TO HIM.8

Q. AND DID YOU ASK MR. BRITT -- THE TRIAL WAS 1979, IS THAT9

CORRECT?10

A. YES, SIR.11

Q. AND HE CAME TO SEE YOU IN 2005, IS THAT CORRECT?12

A. YES, SIR.13

Q. SO, A FAIRLY SUBSTANTIAL --14

A. TWENTY-FIVE YEARS OR SO.15

Q. DID YOU ASK HIM WHY HE WAITED SO LONG TO COME FORWARD?16

A. YES, I DID.17

Q. AND WHAT DID HE TELL YOU?18

A. HE SAID HE HAD HIGH REGARD FOR THE JUDGE, THAT HE19

RESPECTED HIM, JUDGE DUPREE, RESPECTED HIM ENORMOUSLY, AND HE20

JUST PUT IT OFF AND PUT IT OFF BECAUSE HE DIDN'T WANT TO FEEL21

THAT HE WAS BEING DISLOYAL TO LAW ENFORCEMENT.  HE WAS DEVOTED22

TO LAW ENFORCEMENT, IT WAS HIS LIFE.23

Q. LET ME DIRECT YOUR ATTENTION TO PAGE NINE, LINES 1224

THROUGH 23 OF THAT EXHIBIT.  AND DOES THAT REFLECT WHAT MR.25
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BRITT TOLD YOU ABOUT WHY HE WAITED TO COME FORWARD WITH THE1

INFORMATION HE HAD?2

A. YES, IT DOES.3

Q. OKAY.  AND WHAT DID MR. BRITT TELL YOU ABOUT HIS OFFICIAL4

ACTIVITIES DURING THE MACDONALD TRIAL?5

A. HE SAID HE WAS ASKED TO GO TO SOUTH CAROLINA TO GET MS.6

STOECKLEY.7

Q. OKAY.  LET ME TAKE YOU TO PAGE 11 LINE 23 THROUGH PAGE 128

LINE THREE OF THAT EXHIBIT.  AND WHAT DID MR. BRITT TELL YOU9

ABOUT THIS PARTICULAR ASSIGNMENT?10

A. HE SAID HE WAS ASKED TO GO TO SOUTH CAROLINA TO PICK UP11

HELENA STOECKLEY.12

Q. AND WHAT DID HE TELL YOU ABOUT THE TRIP?13

A. HE SAID -- 14

Q. ACTUALLY, LET ME -- 15

A. EXCUSE ME.16

Q. EXCUSE ME.  LET ME TAKE YOU TO PAGE 11 LINE 17 THROUGH17

PAGE 12 LINE THREE.18

A. ALL RIGHT.  I'VE LOOKED AT THE BOTTOM OF THE FIRST PAGE.  19

IF YOU CAN --20

Q. AND WHAT DID MR. BRITT TELL YOU?21

A. THAT HE WAS ASSIGNED TO GO TO SOUTH CAROLINA TO TAKE22

CUSTODY OF A WITNESS BY THE NAME OF HELENA STOECKLEY.23

Q. AND WHAT DID HE TELL YOU ABOUT THE SIGNIFICANCE OF THE24

TRIP?25
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A. WELL, HE SAID THAT SHE VOLUNTARILY ON THE WAY BACK, ON1

THE WAY UP TO NORTH CAROLINA, MADE STATEMENTS ABOUT THE HOBBY2

HORSE THAT WAS IN THE HOUSE AND ABOUT THE FACT THAT SHE WAS IN3

THE HOUSE WHEN THE MURDERS OCCURRED.4

Q. LET ME TAKE YOU TO PAGE 14 LINE 18 THROUGH PAGE 15 LINE5

TWO.  IF YOU'D TAKE A LOOK AT THAT.6

A. OKAY.  IF YOU'LL SHOW ME PAGE 15, PLEASE.  YES, SHE SAID7

THAT -- HE SAID THAT SHE MADE REFERENCE TO A HOBBY HORSE THAT8

WAS IN THE MACDONALD LIVING ROOM AND INDICATED THAT SHE WAS IN9

THE HOUSE.10

Q. AND DID HE TALK TO YOU ABOUT THE IMPORTANCE IN HIS MIND11

OF WHAT MS. STOECKLEY TOLD HIM DURING THAT TRIP?12

A. WELL, HE HAD BEEN IN THE TRIAL.  HE KNEW ABOUT THE TRIAL. 13

HE KNEW FROM HIS OWN EXPERIENCE IN THE COURTROOM WHAT THE14

ISSUES IN THE TRIAL WERE.  AND HE SAID THAT THIS WAS VERY,15

VERY IMPORTANT WORDS.  THESE WORDS WERE VERY, VERY IMPORTANT16

AND THE THINGS THAT SHE WAS SAYING WERE OF ENORMOUS IMPORTANCE17

AND HE KNEW IT.18

Q. I'D LIKE TO TAKE YOU TO PAGE 15 LINE SEVEN THROUGH PAGE19

16 LINE FIVE.  AND IF YOU WOULD, I'D LIKE YOU TO READ THOSE20

QUESTIONS AND ANSWERS INTO THE RECORD.21

A. OKAY.  BEGINNING AT LINE SEVEN?22

Q. YES.  PAGE 15 LINE SEVEN.23

A. OKAY.  24

MR. SMITH:  AND MR. BRITT, I HAVEN'T ASKED YOU THIS25
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BEFORE, BUT I TAKE IT THAT SOMETHING THAT IMPORTANT YOU WERE1

NOT ABOUT TO FORGET?2

MR. BRITT:  THAT'S CORRECT.  YES, SIR.  3

MR. SMITH:  DO YOU BELIEVE AS YOU SIT HERE NOW THAT4

YOU REMEMBER HER WORDS PRETTY CLEARLY?  5

MR. BRITT:  YES, SIR, I DO.  6

MR. SMITH:  ARE THEY AMONG THE MOST IMPORTANT WORDS7

YOU'VE EVER HEARD IN YOUR LIFE IN CONNECTION WITH ANY CASE OR8

ANY OF YOUR OFFICIAL WORK?  9

MR. BRITT:  YES, SIR, THAT'S CORRECT, AND ESPECIALLY10

SPECIFICALLY THE JEFFREY MACDONALD TRIAL, YES, SIR.  11

MR. SMITH:  NOW, IS THERE ANY DOUBT IN YOUR MIND12

THAT SHE SAID ON THE WAY UP TO NORTH CAROLINA THAT SHE HAD13

BEEN IN THE MACDONALD HOUSE?  14

MR. BRITT:  NO DOUBT IN MY MIND, SIR.  15

MR. SMITH:  IS THERE ANY DOUBT IN YOUR MIND THAT SHE16

SAID TO YOU THAT SHE HAD SEEN A HOBBY HORSE IN THAT HOUSE?17

MR. BRITT:  NO DOUBT IN MY MIND, SIR.18

Q. AND IS THAT WHAT MR. BRITT TOLD YOU UNDER OATH IN19

FEBRUARY OF 2005?20

A. IT IS.21

Q. WERE THOSE WORDS SIGNIFICANT OR IMPORTANT TO YOU, MR.22

SMITH, AS JEFFREY MACDONALD'S TRIAL LAWYER?23

A. EXCUSE ME?24

Q. WERE THOSE WORDS SIGNIFICANT OR IMPORTANT TO YOU AS ONE25
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OF JEFFREY MACDONALD'S TRIAL LAWYERS?1

A. OH, INDEED.  YES, THEY WERE.2

Q. CAN YOU TELL US WHY?3

A. WELL, WE -- OUR THEORY OF THE CASE WAS THAT INTRUDERS4

CAME INTO HIS HOUSE AND ATTACKED HE AND HIS FAMILY AND SHE WAS5

SAYING TO MR. BRITT THAT SHE WAS AN INTRUDER INTO HIS HOUSE6

AND IT WOULD CONFIRM OUR THEORY OF THE CASE.  IT WAS OF7

IMMENSE IMPORTANCE.8

Q. ALL RIGHT.  AND DID MR. BRITT TELL YOU ABOUT FURTHER9

INVOLVEMENT WITH MS. STOECKLEY DURING THE TRIAL AFTER BRINGING10

HER TO NORTH CAROLINA?11

A. HE TOLD ME THAT HE TOOK HER TO THE DEFENSE ROOM --12

Q. DID HE TELL YOU -- 13

A. -- AND THEN --14

Q. EXCUSE ME.  LET ME INTERRUPT YOU A SECOND.  DID HE TALK15

ABOUT HOW SHE GOT FROM THE WAKE COUNTY JAIL TO THE COURTHOUSE16

IN RALEIGH?17

A. AS I RECALL, HE SAID HE COLLECTED HER AND TOOK HER TO THE18

COURTHOUSE.19

Q. ALL RIGHT.  I'M GOING TO SHOW YOU EXHIBIT 5060.  IT'S20

JUST A PHOTOGRAPH.  AND DO YOU RECOGNIZE THE PEOPLE IN THAT21

PICTURE?22

A. YES.  I HAVEN'T SEEN THE PHOTOGRAPH, BUT IT ABSOLUTELY IS23

HELENA STOECKLEY IN FRONT AND MR. BRITT BEHIND HER.24

(DEFENSE EXHIBIT NUMBER 506025

-2197-

Appeal: 15-7136      Doc: 31-2            Filed: 08/16/2016      Pg: 51 of 720 Total Pages:(771 of 2180)



Smith/Direct Page 33

September 17, 2012

WAS IDENTIFIED FOR THE RECORD.)1

Q. AND DOES THAT APPEAR TO BE COMING FROM A PLACE THAT2

YOU'RE FAMILIAR WITH IN RALEIGH OR CAN YOU TELL FROM THE3

PHOTOGRAPH?4

A. I'M UNABLE TO TELL.5

Q. OKAY.  AND AFTER HE GOT HER TO COURT THE NEXT DAY, WHERE6

DID HE TAKE HER OR DID HE HAVE FURTHER INVOLVEMENT WITH HER?7

A. AS I RECALL, HE SAID HE BROUGHT HER TO THE DEFENSE ROOM. 8

I DON'T REMEMBER SEEING HIM AT THAT ROOM, BUT HE SAID HE WAS9

THE ONE.  AND I WOULDN'T HAVE SEEN HIM NECESSARILY BECAUSE I10

WAS WAITING TO SEE MS. STOECKLEY.11

Q. DID HE STAY IN THE DEFENSE ROOM WHILE THE DEFENSE LAWYERS12

INTERVIEWED OR TALKED TO MS. STOECKLEY?13

A. NO.14

Q. AND WHAT DID HE DO THEN AFTER THE DEFENSE WAS FINISHED15

WITH MS. STOECKLEY?16

A. HE SAID HE THEN COLLECTED HER AND TOOK HER TO THE ROOM17

OCCUPIED BY THE PROSECUTOR.18

Q. AND WHEN HE TOOK HER INTO THE PROSECUTION ROOM, WHERE DID19

MR. BRITT GO?20

A. HE SAID HE WAS INVITED TO REMAIN IN THAT ROOM.21

Q. LET ME DIRECT YOUR ATTENTION TO PAGE 17 LINE 24 THROUGH22

PAGE 18 LINE SIX.  IF YOU COULD LOOK AT THAT PART OF THE23

TRANSCRIPT.24

(PAUSE.)25
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A. IF YOU COULD RAISE IT JUST A LITTLE FURTHER NOW.  I CAN1

SEE DOWN TO LINE 14, BUT I CAN TELL YOU WHAT I'VE SEEN SO FAR2

AND THAT IS THAT HE SAID THAT HE WAS INVITED TO SIT IN THE3

ROOM.  HE SAT IN A CHAIR.  HE DIDN'T SIT AT ANY TABLE.  THAT4

MR. BLACKBURN, WHO WAS THE PROSECUTOR, SAT AT A DESK AS I5

RECALL AND HE SAT IN KIND OF A CORNER.6

Q. ALL RIGHT.  AND DID MR. BRITT FEEL ANYTHING OF7

SIGNIFICANCE HAPPENED WHILE HE WAS IN THE ROOM WITH THE8

PROSECUTOR?9

A. HE DID.10

Q. WHAT DID HE TELL YOU?11

A. HE SAID THAT HELENA STOECKLEY THEN, IN THE PRESENCE OF12

THE PROSECUTOR, SAID THE SAME THINGS IN EFFECT TO THE13

PROSECUTOR THAT SHE SAID TO HIM ON THE WAY UP FROM SOUTH14

CAROLINA, THAT SHE WAS IN THE HOUSE AND I THINK THAT SHE15

REMEMBERED THE HOBBY HORSE, BUT THAT SHE WAS IN THE HOUSE.16

Q. LET ME DIRECT YOUR ATTENTION TO PAGE 19 LINES NINE17

THROUGH 17.18

A. YES.19

Q. AND IS THAT WHAT MR. BRITT TOLD YOU UNDER OATH ON20

FEBRUARY 24TH OF 2005?21

A. IT IS.22

Q. DID YOU ASK MR. BRITT ABOUT THE IMPORTANCE OF WHAT HE23

HEARD MS. STOECKLEY TELL THE PROSECUTOR?24

A. I ASKED HIM IF HE UNDERSTOOD OR IF HE HAD ANY DIFFICULTY25
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RECOGNIZING THE IMPORTANCE OF THOSE WORDS AND HE SAID, NO, IT1

WAS NOT LOST ON HIM, THAT HE HAD NO DIFFICULTY UNDERSTANDING2

THE IMPORTANCE OF THE WORDS.3

Q. LET ME TAKE YOU TO PAGE 20 LINES 12 THROUGH 24 OF THAT4

DOCUMENT.5

A. YES, I RECOGNIZE THOSE WORDS.6

Q. IF YOU WOULD, COULD YOU READ LINES 16 THROUGH LINE 24 FOR7

THE RECORD?8

A. YES, SIR.  9

MR. SMITH:  AND, AGAIN, YOU WERE ABSOLUTELY -- YOU10

WERE ABSOLUTELY AWARE AT THAT MOMENT OF THE IMPORTANCE OF11

THOSE WORDS?  12

MR. BRITT:  YES, SIR, I WAS.  13

MR. SMITH:  AND -- AND ARE YOU SURE AS YOU SIT HERE14

TODAY THAT SHE TOLD MR. BLACKBURN THAT SHE WAS IN THE15

MACDONALD HOUSE?  16

MR. BRITT:  YES, SIR, SHE ALONG WITH OTHERS.17

Q. DID YOU ASK MR. BRITT WHETHER MR. BLACKBURN SAID ANYTHING18

IN RESPONSE TO WHAT MS. STOECKLEY TOLD HIM?19

A. I DID ASK HIM THAT.20

Q. ALL RIGHT.  LET ME TAKE YOU TO PAGE 21 LINES EIGHT21

THROUGH 18.22

A. YES, I RECOGNIZE THOSE WORDS.23

Q. IS THAT WHAT HE TOLD YOU ON FEBRUARY 24TH?24

A. IT IS.25
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Q. AND COULD YOU READ LINES EIGHT THROUGH 18 FOR THE RECORD,1

PLEASE?2

A. YES, SIR.  3

MR. SMITH:  ALL RIGHT.  NOW, IN RESPONSE TO THAT DID4

MR. BLACKBURN SAY ANYTHING TO MS. STOECKLEY?  5

MR. BRITT:  AT THE CONCLUSION, MR. BLACKBURN STATED6

TO HELENA STOECKLEY, AFTER SHE HAD GIVEN THE HISTORY OF HER7

VISIT TO JEFFREY MACDONALD'S HOME, MR. BLACKBURN STATED TO8

HELENA STOECKLEY THAT QUOTE IF YOU GO DOWNSTAIRS AND TESTIFY9

BEFORE THE JURY AS TO WHAT YOU HAVE TOLD ME OR SAID TO ME HERE10

IN THIS OFFICE I WILL INDICT YOU FOR MURDER.11

Q. AND DID YOU ASK MR. BRITT ABOUT THE IMPORTANCE OF WHAT HE12

HEARD MR. BLACKBURN SAY TO MS. STOECKLEY?13

A. I DID.14

Q. AND LET ME TAKE YOU TO PAGE 21 LINE 19 THROUGH PAGE 2215

LINE FOUR, AND ASK YOU TO READ THOSE QUESTIONS AND ANSWERS16

INTO THE RECORD.17

A. ALL RIGHT.  18

MR. SMITH:  NOW, MR. BRITT, THE IMPORTANCE OF THOSE19

WORDS WAS NOT LOST ON YOU EITHER?  20

MR. BRITT:  NO, SIR, THEY WERE NOT.  HAVE NEVER21

BEEN.  22

MR. SMITH:  IS THERE ANY DOUBT IN YOUR MIND AS YOU23

SIT HERE TODAY THAT THAT'S WHAT MR. BLACKBURN SAID?  24

MR. BRITT:  NO DOUBT IN MY MIND, MR. SMITH.  NONE.25
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Q. AND WERE THOSE WORDS SIGNIFICANT OR IMPORTANT TO YOU AS1

JEFFREY MACDONALD'S TRIAL LAWYER?2

A. THEY WERE.3

Q. AND WHY WAS THAT?4

A. WELL, ONCE AGAIN, AS TO THE SPECIFIC WORDS HE WAS STATING5

THAT HE HAD NO DOUBT IN HIS MIND I WANTED TO VET THIS AS BEST6

I COULD.  I MEAN, I WANTED TO TRY TO MEASURE THOSE WORDS AND7

TO BE SURE THAT THIS MAN WAS REAL AND WAS TELLING ME THE TRUTH8

AND SO I TRIED TO PUT IT AS BLUNTLY AS I COULD.9

Q. AND WAS THE SUBSTANCE OF WHAT HE SAID, ASIDE FROM HIS10

DEMEANOR, IMPORTANT TO YOU?11

A. WELL, IT WOULD MEAN THAT POSSIBLY MS. STOECKLEY MIGHT12

HAVE BEEN INCLINED TO GO DOWN TO THE COURTROOM AND TELL THE13

TRUTH, BUT THAT SHE, PERHAPS, IN THIS SETTING, WAS THREATENED14

AND AFRAID AND WOULD NOT TELL THE TRUTH.15

Q. OKAY.  AND ONCE YOU HAD THIS INFORMATION FROM MR. BRITT16

IN THIS TRANSCRIPT ON FEBRUARY 24TH, WHAT DID YOU DO NEXT?17

A. I THINK AT THAT TIME I MAY HAVE FELT THAT WE NEEDED TO18

TRY TO DO A POLYGRAPH AND I'M NOT SURE IT'S AT THAT POINT, BUT19

CERTAINLY THERE WERE THESE THINGS I STILL COULD DO.  20

Q. ALL RIGHT.  21

A. AND ONE IS TO POLYGRAPH HIM AND ANOTHER IS TO GET SWORN22

STATEMENTS, AFFIDAVITS, FROM HIM.23

Q. ALL RIGHT.  AND SPEAKING OF THE POLYGRAPH, LET ME TAKE24

YOU TO DEFENSE EXHIBIT 5057.25
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MR. BRUCE:  YOUR HONOR, AT THIS TIME WE WOULD LIKE1

TO ADDRESS AN OBJECTION.2

THE COURT:  ALL RIGHT, SIR.3

MR. BRUCE:  WE NOTED AN OBJECTION UNDER THE FOURTH4

CIRCUIT'S PER SE RULE AGAINST THE ADMISSION OF POLYGRAPH5

EVIDENCE TO PROVE THE TRUTH OF THE MATTER ASSERTED BY THE6

PERSON BEING POLYGRAPHED AND IT'S NOTED IN THE PRETRIAL ORDER. 7

THE DEFENSE NOTED -- APPARENTLY, THERE WERE TWO8

INVOLVED IN THE DEFENSE EXHIBITS.  THAT'S THIS ONE OF JIMMY9

BRITT AND THERE'S ALSO ONE OF JEFFREY MACDONALD THAT WE10

OBJECTED TO.11

I BELIEVE IN THEIR OBJECTIONS THEY NOTED, WELL, IF12

THOSE POLYGRAPHS ARE NOT ADMITTED -- THE GOVERNMENT ACTUALLY13

HAS SOME POLYGRAPH EVIDENCE IN ITS SUBMISSIONS OF WILLIAM14

POSEY AND GREG MITCHELL, WHERE THE GOVERNMENT POLYGRAPHED GREG15

MITCHELL.  SO, I ASSUME THE COURT IS GOING TO REACH THE SAME16

RULING FOR BOTH SIDES.17

THE COURT:  YES, SIR.18

MR. BRUCE:  BUT AT THIS POINT, WE'RE OBJECTING TO19

THEIR POLYGRAPH EVIDENCE.20

THE COURT:  WELL, I THINK THE FOURTH CIRCUIT WAS21

CLEAR, THEY WANTED EVIDENCE THAT WAS ADMISSIBLE OR22

INADMISSIBLE.  THAT'S FOREIGN TO LAWYERS, I THINK, BUT I'M23

GOING TO LET IT IN.24

MR. BRUCE:  THANK YOU.  SO, ALL POLYGRAPHS ARE25
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ADMISSIBLE, YOUR HONOR, RIGHT?1

THE COURT:  YES, SIR.2

MR. BRUCE:  THANK YOU.3

THE COURT:  WHAT'S SAUCE FOR THE GOOSE IS SAUCE FOR4

THE GANDER.5

MR. BRUCE:  THANK YOU.6

MR. WIDENHOUSE:  THANK YOU, JUDGE.7

BY MR. WIDENHOUSE:8

Q. MR. SMITH, AGAIN, DEFENSE EXHIBIT 5057.  CAN YOU TELL US9

WHAT THAT IS?  IT'S A THREE PAGE DOCUMENT.  IF YOU NEED TO SEE10

ALL THREE PAGES JUST LET ME KNOW.11

A. IT IS A REPORT BY A POLYGRAPH OPERATOR NAMED STEVE12

DAVENPORT.13

(DEFENSE EXHIBIT NUMBER 505714

WAS IDENTIFIED FOR THE RECORD.)15

Q. AND DID YOU CONTACT MR. DAVENPORT TO CONDUCT A POLYGRAPH16

OF JIMMY BRITT?17

A. YES, I DID.18

Q. AND WHY DID YOU CONTACT STEVE DAVENPORT?19

A. HE HAD DONE POLYGRAPH WORK AROUND RALEIGH FOR SOME TIME20

AND WAS WELL KNOWN AND WELL REGARDED.21

Q. ALL RIGHT.  AND LET ME TAKE YOU TO PAGE THREE OF EXHIBIT22

5057, AND ASK YOU IF THAT APPEARS TO BE THE RESUME OR23

CURRICULUM VITAE, WHATEVER YOU WANT TO CALL IT, OF STEVE24

DAVENPORT AT THE TIME HE CONDUCTED THIS POLYGRAPH?25
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A. YES, IT DOES.1

THE COURT:  I JUST WANT TO READ IT.  IF YOU'LL BACK2

IT UP A LITTLE BIT.3

MR. WIDENHOUSE:  I'M SORRY?4

THE COURT:  I WANT TO READ THE POLYGRAPH. 5

MR. WIDENHOUSE:  OKAY.  6

THE COURT:  THANK YOU.  JUST A MOMENT.  7

(PAUSE.)8

THE COURT:  ALL RIGHT, SIR.9

BY MR. WIDENHOUSE:10

Q. AGAIN, MR. SMITH, DOES THAT REFLECT MR. DAVENPORT'S11

EXPERIENCE AND TRAINING AT THE TIME THAT YOU ASKED HIM TO12

POLYGRAPH JIMMY BRITT?13

A. YES, I THINK IT DOES.14

Q. AND HAD HE BEEN AN SBI AGENT FOR A FAIRLY LONG TIME AND15

THEN RETIRED AND WAS IN -- SORT OF IN PRIVATE PRACTICE AS A16

POLYGRAPHER AND INVESTIGATOR?17

A. YES.18

Q. AND YOU WERE FAMILIAR WITH HIM FROM HIS WORK WITH THE SBI19

AND THEN HIS WORK AFTERWARDS?20

A. I WAS.21

Q. ALL RIGHT.  WERE YOU PRESENT WHEN THE POLYGRAPH22

EXAMINATION WAS CONDUCTED?23

A. OF COURSE, I WAS NOT IN THE ROOM, BUT I WAS IN THE24

OFFICE.  SO, I KNEW THAT MR. BRITT WAS WITH MR. DAVENPORT AND25
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THAT A POLYGRAPH EXAMINATION WAS BEING GIVEN, BUT I WOULD NOT1

BE PERMITTED TO BE IN THE ROOM.2

Q. AND IS THAT, AS YOU UNDERSTOOD IT, STANDARD PRACTICE THAT3

ONLY THE POLYGRAPHER AND THE PERSON BEING QUESTIONED WERE4

ACTUALLY IN THE ROOM WHEN THE QUESTIONS WERE ASKED?5

A. YES, SIR.  I'VE NEVER BEEN ABLE TO BE IN THE ROOM WHEN6

THE QUESTIONS WERE ASKED.7

Q. ALL RIGHT.  IF YOU COULD TAKE A LOOK AT PAGE TWO OF THE8

EXHIBIT.  ABOUT HALFWAY DOWN THE PAGE, DOES IT REFLECT THE9

QUESTIONS THAT MR. DAVENPORT ASKED MR. BRITT?10

A. YES, IT DOES.11

Q. AND CAN YOU TELL US WHY -- WELL, LET ME ASK YOU THIS, DID12

YOU HAVE SOME INPUT INTO THE QUESTIONS YOU WANTED MR.13

DAVENPORT TO POSE TO MR. BRITT?14

A. YES.  I'M SURE THAT I HAD A PRETTY EXTENSIVE MEETING WITH15

MR. DAVENPORT TO HELP HIM UNDERSTAND WHAT THE CASE WAS ABOUT16

AND HE WOULD, AS A POLYGRAPHER, HELP TO FORMULATE QUESTIONS17

THAT WOULD WORK AND THAT WOULD BE CLEAR AND CLEAN.  AND SO,18

YES.19

Q. ALL RIGHT.  AGAIN, LOOKING AT PAGE TWO OF EXHIBIT 5057,20

WOULD YOU READ FOR THE RECORD THE FIRST QUESTION THAT WAS21

ASKED OF MR. BRITT?22

A. DID YOU HEAR HELENA STOECKLEY TELL JIM BLACKBURN SHE HAD23

SEEN A BROKEN HOBBY HORSE WHILE SHE WAS INSIDE THE MACDONALD24

HOME?  25
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ANSWER:  YES.1

Q. ALL RIGHT.  AND WOULD YOU READ FOR THE RECORD THE SECOND2

QUESTION?3

A. DID YOU HEAR JIM BLACKBURN TELL HELENA STOECKLEY HE WOULD4

HAVE HER INDICTED FOR MURDER IF SHE TESTIFIED SHE HAD BEEN5

INSIDE THE MACDONALD HOME?  6

ANSWER:  YES.7

Q. AND WOULD YOU READ FOR THE COURT THE THIRD QUESTION AND8

ANSWER THAT WAS ASKED OF MR. BRITT?9

A. ARE YOU NOW LYING ABOUT THE CONVERSATION BETWEEN JIM10

BLACKBURN AND HELENA STOECKLEY?  11

ANSWER:  NO.12

Q. AND CONTINUING ON PAGE TWO OF THE REPORT, DOES IT STATE13

MR. DAVENPORT'S CONCLUSION AS TO THE RESULT OF THE POLYGRAPH?14

A. YES.  HE INDICATED THAT, IN HIS OPINION, THERE WAS NO15

DECEPTION IN THE ANSWERS TO THOSE QUESTIONS.16

Q. ALL RIGHT.  WOULD YOU JUST READ FOR THE RECORD THE NEXT17

TO THE LAST FULL PARAGRAPH OF PAGE TWO?18

A. YES.  AT THE CONCLUSION OF ALL TESTING I CONDUCTED --19

THE COURT:  WOULD YOU PUT PAGE TWO ON THE SCREEN?20

MR. WIDENHOUSE:  YES, YOUR HONOR.  I'M SORRY.21

THE WITNESS:  AT THE CONCLUSION OF ALL TESTING, I22

CONDUCTED AN ANALYSIS AND NUMERICAL EVALUATION OF MR. BRITT'S23

PHYSIOLOGICAL REACTIONS WHEN HE ANSWERED THE ABOVE QUESTIONS24

AS SHOWN.  BASED ON THAT EVALUATION, IT IS MY OPINION THERE25
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WERE NO REACTIONS INDICATIVE FOR -- OF DECEPTION TO THOSE1

RELEVANT QUESTIONS.2

BY MR. WIDENHOUSE:3

Q. AND WHAT DID MR. DAVENPORT'S CONCLUSION MEAN TO YOU?4

A. THAT MR. BRITT WAS TELLING THE TRUTH.5

Q. AND WHY DID YOU FOCUS ON THE -- OF ALL MR. BRITT TOLD YOU6

THAT HAD HAPPENED THAT HE THOUGHT WAS IMPORTANT, WHY DID YOU7

FOCUS ON THE INQUIRY ABOUT WHAT HAPPENED IN THE PROSECUTION8

ROOM WHEN THEY INTERVIEWED MS. STOECKLEY?9

A. WELL, BECAUSE IT SEEMED TO ME THAT THAT WAS THE HEART OF10

WHAT MR. BRITT HAD COME TO TELL ME, THAT MS. STOECKLEY HAD11

BEEN THREATENED AND WAS AFRAID AND WOULD, THEREFORE, NOT TELL12

THE TRUTH.13

Q. DO YOU RECALL WHAT YOUR REACTION WAS WHEN MR. DAVENPORT14

TOLD YOU THAT THE RESULTS OF THE POLYGRAPH SHOWED A LACK OF15

DECEPTION ON THESE QUESTIONS?16

A. WELL, IT CERTAINLY WAS A VERY IMPORTANT THING IN MY MIND. 17

AS A LAWYER, I FELT IT WOULD BE IRRESPONSIBLE TO CAST THIS18

STORY OUT ONTO THE WORLD UNLESS I DID EVERYTHING I COULD TO19

MAKE SURE THAT IT WAS TRUE AND THIS HELPED ME CONFIRM THAT I20

NEEDED TO GO AHEAD AND MOVE FURTHER.21

Q. AND I BELIEVE A FEW MINUTES AGO BEFORE WE STARTED LOOKING22

AT THE POLYGRAPH AND YOU SORT OF JUMPED ME OFF MY23

ORGANIZATION, YOU MENTIONED THAT YOU GOT SOME -- ATTEMPTED TO24

GET AN AFFIDAVIT OR AFFIDAVITS FROM MR. BRITT, IS THAT25
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CORRECT?1

A. YES.2

Q. IF I COULD TAKE YOU TO DEFENSE EXHIBIT 5058.3

A. YES, I'M LOOKING AT THAT.4

Q. AND DO YOU RECOGNIZE IT?5

A. I THINK IT IS ONE OF THOSE AFFIDAVITS, YES.6

Q. OKAY.  AND IF YOU COULD LOOK AT PAGE TWO OF THE AFFIDAVIT7

AT THE BOTTOM, DOES IT REFLECT THE DATE ON WHICH THAT8

AFFIDAVIT WAS GIVEN?  SORRY, PAGE THREE.  MAYBE IT'S PAGE9

FOUR.10

A. YES, THIS IS AN AFFIDAVIT DONE OCTOBER THE 26TH, 2005.11

(DEFENSE EXHIBIT NUMBER 505812

WAS IDENTIFIED FOR THE RECORD.)13

Q. AND HAVE YOU REVIEWED THIS AFFIDAVIT BEFORE COMING TO14

COURT TODAY?15

A. YES.16

Q. AND DOES IT FAIRLY AND ACCURATELY REFLECT THE BASIC17

INFORMATION THAT MR. BRITT GAVE YOU IN YOUR OFFICE IN FEBRUARY18

OF 2005?19

A. YES, IT DOES.20

Q. I'D LIKE TO TAKE YOU TO SEVERAL PARAGRAPHS IN THE21

AFFIDAVIT.  FIRST TO PARAGRAPH SEVEN, WHICH IS ON THE FIRST22

PAGE.23

(PAUSE.)24

A. YES, I'VE READ IT.25
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Q. ALL RIGHT.  AND DOES THAT REFLECT PART OF WHAT MR. BRITT1

TOLD YOU ABOUT THE FEELING HE WAS HAVING ABOUT THE NEED TO2

COME TO YOUR OFFICE?3

A. YES, IT DOES.4

Q. AND WHAT DOES PARAGRAPH SEVEN TELL YOU?  WHAT INFORMATION5

IS IN THAT THAT HE GAVE YOU?6

A. IT SAYS THAT HE HAD TWO REALLY GOOD FRIENDS, MR. GOINS7

AND MR. TART, AND THAT HE TOOK A TRIP WITH THEM AND ON THE8

TRIP HE LET THEM KNOW SOMETHING ABOUT A BURDEN HE HAD FELT FOR9

A LONG TIME AND THAT HE SHARED THAT WITH THEM.10

Q. ALL RIGHT.  AND I'D LIKE TO TAKE YOU TO PAGE -- TO11

PARAGRAPH NINE, WHICH IS ON THE NEXT PAGE, AND ASK YOU WHAT12

THE INFORMATION IN THAT PARAGRAPH REVEALS?13

A. IT REVEALS THAT IN JANUARY OF 2005, HE CALLED ME OF HIS14

OWN ACCORD AND SAID HE WOULD LIKE TO MEET WITH ME REGARDING15

SOMETHING ABOUT THE JEFFREY MACDONALD TRIAL.16

Q. AND WAS IT IMPORTANT THAT HE CONTACTED YOU OF HIS OWN17

ACCORD?18

A. WELL, I FELT LIKE IT WAS.  I HAD MOVED ON IN MY LIFE.  I19

HAD OTHER CASES.  IT HAD BEEN 25 YEARS.  I STILL THOUGHT ABOUT20

THE MACDONALD CASE.  I WAS NOT A LAWYER IN THE MACDONALD CASE. 21

I WAS NOT DOING INVESTIGATIONS IN THE MACDONALD CASE.  I HAD22

GONE ON.  AND HE'S THE ONE WHO CAME FORWARD.  IT WASN'T LIKE I23

WAS CALLING AROUND SEEING IF I COULD FIND SOME PEOPLE WITH24

INFORMATION.25
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Q. AND DID HE GIVE YOU ANY INDICATION THAT ANYTHING CAUSED1

HIM TO COME FORWARD OTHER THAN WHAT HE DESCRIBED AS THIS MORAL2

BURDEN HE HAD BEEN CARRYING?3

A. I DON'T THINK SO.4

Q. NOW, I WOULD LIKE TO TAKE YOU TO PARAGRAPH TEN AND I5

THINK I'D LIKE FOR YOU TO READ PARAGRAPH TEN INTO THE RECORD.6

A. ALL RIGHT.  7

I DID NOT COME FORWARD PREVIOUSLY WITH THE8

INFORMATION I SHARED WITH MR. SMITH AND WHICH I NOW SHARE WITH9

THE COURT OUT OF RESPECT FOR THE LATE JUDGE FRANKLIN DUPREE10

WHO PRESIDED OVER THE TRIAL AND OTHERS WHO WERE WITH THE11

COURTS AT THE TIME OF THE MACDONALD TRIAL.12

WORKING ON THE SIDE OF LAW ENFORCEMENT IN THE13

COURTHOUSE WAS MY CAREER.  I DID NOT WANT TO BETRAY OR APPEAR14

TO BE BETRAYING THE PEOPLE I WORKED WITH AND RESPECTED.  15

I CONSIDERED MYSELF A LOYAL OFFICER OF THE COURT AND16

I STILL DO, BUT ULTIMATELY I DECIDED THAT I HAD A DUTY TO COME17

FORWARD.18

Q. ALL RIGHT.  AND I'D LIKE YOU TO TAKE A LOOK AT PARAGRAPH19

11, AND TELL US WHAT INFORMATION THAT PARAGRAPH REVEALS.20

A. HE SAID THAT -- HE TOLD ME THAT HE WAS ASSIGNED THE DUTY21

OF GOING TO GREENVILLE, SOUTH CAROLINA, TO PICK UP HELENA22

STOECKLEY, TO TAKE HER INTO CUSTODY, AND TO RETURN HER TO23

RALEIGH.24

Q. AND IS THAT CONSISTENT WITH WHAT HE HAD PREVIOUSLY SHARED25
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WITH YOU IN YOUR OFFICE AND STATED UNDER OATH IN THE STATEMENT1

UNDER OATH THAT YOU TOOK -- YOU HAD TAKEN?2

A. IT IS, YES.3

Q. I'D LIKE YOU TO TAKE A LOOK AT PARAGRAPH 15.4

(PAUSE.)5

A. I'VE LOOKED AT IT.6

Q. AND WHAT DOES THAT INFORMATION REVEAL?7

A. HE SAYS THAT MS. STOECKLEY, WITHOUT ANY PRODDING BY HIM,8

BROUGHT UP THE ISSUE OF THE MACDONALD CASE, SAID SHE9

REMEMBERED THE HOBBY HORSE IN HIS HOUSE AND THAT SHE WAS IN10

HIS HOUSE ON THE NIGHT THAT THIS HAPPENED.11

Q. NOW, IN LOOKING AT PARAGRAPHS 11 AND 15, THERE APPEARS TO12

BE OR THERE IS AN INCONSISTENCY IN THE LOCATION WHERE MR.13

BRITT SAID HE WENT TO GET MS. STOECKLEY.14

A. YES.15

Q. AND IN THE COURSE OF THE STATEMENTS AND AFFIDAVITS HE16

GAVE YOU, WHERE DID HE MOST OFTEN SAY HE WENT IN SOUTH17

CAROLINA?18

A. WELL, SOMETIMES HE SAID CHARLESTON.  SOMETIMES HE SAID19

GREENVILLE.  MY RECOLLECTION IS THAT IN THE NOVEMBER 200520

AFFIDAVIT HE SAID IT WAS GREENVILLE.21

Q. AND WHEN YOU WERE TALKING TO HIM AND PREPARING THESE22

AFFIDAVITS, WAS THE LOCATION IN SOUTH CAROLINA WHERE HE WENT23

OF PARTICULAR SIGNIFICANCE OR NOT?24

A. WELL, I'M SURE THAT I SHOULD HAVE BEEN -- HAD MY WITS25
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ABOUT ME ENOUGH TO CATCH THAT, BUT I WASN'T THINKING ABOUT1

WHAT TOWN IT WAS IN.  I WAS -- I ONLY WAS THINKING ABOUT THE2

FACT THAT HE WENT DOWN THERE TO GET HER AND SOUTH CAROLINA WAS3

WHAT HE ALWAYS SAID.  4

AND SO IF I HAD BEEN SMART ENOUGH AT THAT TIME TO5

CATCH THE FACT THAT HE SAID CHARLESTON ONCE OR TWICE OR EARLY6

-- I MEAN IN THE OCTOBER AFFIDAVIT, I COULD HAVE STRAIGHTENED7

IT OUT, AND I'M SORRY I DIDN'T, BUT I JUST DIDN'T CATCH IT.8

Q. AND IF I COULD TAKE YOU TO PARAGRAPH 20 JUST ON THE NEXT9

PAGE.10

THE COURT:  EXCUSE ME JUST ONE MOMENT.  DID MR.11

BRITT READ THIS?12

THE WITNESS:  I'M SURE HE DID, YOUR HONOR.  BEFORE13

HE SIGNED IT, I'M SURE HE DID.14

THE COURT:  SO, HE HAD AN OPPORTUNITY HIMSELF TO15

CORRECT IT?16

THE WITNESS:  YES, SIR.17

THE COURT:  THANK YOU.18

THE WITNESS:  THANK YOU.19

BY MR. WIDENHOUSE:20

Q. AND IF I COULD TAKE YOU TO PARAGRAPH 20, WHICH IS ON THE21

NEXT PAGE OF THE AFFIDAVIT.22

(PAUSE.)23

A. I'VE READ IT.24

Q. AND ASK YOU WHAT INFORMATION PARAGRAPH 20 REVEALS.25
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A. HE SAYS THAT WHEN HE TOOK HELENA STOECKLEY TO THE ROOM1

THE PROSECUTORS WERE OCCUPYING, THEY ASKED HIM TO REMAIN IN2

THERE AND THAT THAT WAS NOT AN UNUSUAL MATTER, THAT OFTEN THAT3

HAPPENED.4

Q. ALL RIGHT.  AND IF YOU COULD LOOK AT PARAGRAPH 22, AND5

TELL US WHAT INFORMATION IS CONTAINED IN IT.6

(PAUSE.)7

A. YES.8

Q. AND WHAT INFORMATION IS --9

A. HE SAYS THAT SHE TOLD MR. BLACKBURN THAT SHE -- SHE10

MENTIONED THE HOBBY HORSE, SHE REMEMBERED THE HOBBY HORSE,11

THAT SHE HAD BEEN IN THE MACDONALD HOUSE ON THE NIGHT OF THE12

MURDERS AND THAT THE REASON SHE WENT WAS TO GET DRUGS.13

Q. ALL RIGHT.  AND I'D LIKE TO TAKE YOU TO PARAGRAPH 23, AND14

ASK YOU TO READ THAT PARAGRAPH INTO THE RECORD FOR US?15

(PAUSE.)16

A. I HAVE.  17

Q. AND CAN YOU READ THAT PARAGRAPH INTO THE RECORD, PLEASE?18

A. WHEN THESE STATEMENTS WERE MADE, I WAS ABSOLUTELY AWARE19

OF THE IMPORTANCE OF MS. STOECKLEY'S WORDS TO MR. BLACKBURN. 20

THERE IS NO DOUBT IN MY MIND TODAY, I AM STILL ABSOLUTELY21

CERTAIN THAT HELENA STOECKLEY TOLD JAMES BLACKBURN THAT SHE22

WAS IN THE MACDONALD HOUSE ON THE NIGHT OF THE MACDONALD23

MURDERS WITH OTHER PEOPLE.24

Q. ALL RIGHT.  AND I'D LIKE TO TAKE YOU TO THE NEXT25
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PARAGRAPH, PARAGRAPH 24, AND I'M GOING TO ASK YOU TO READ THAT1

PARAGRAPH INTO THE RECORD FOR US AS WELL.2

(PAUSE.)3

A. I'VE READ THAT.4

Q. IF YOU COULD READ IT INTO THE RECORD, PLEASE?5

A. YES.  AFTER HELENA STOECKLEY HAD GIVEN THE HISTORY OF HER6

VISIT TO JEFFREY MACDONALD'S HOME, MR. BLACKBURN STATED QUOTE7

IF YOU TESTIFY BEFORE THE JURY AS TO WHAT YOU HAVE TOLD ME OR8

SAID TO ME IN THIS OFFICE I WILL INDICT YOU FOR MURDER.9

Q. AND I'D LIKE TO TAKE YOU NOW TO DEFENSE EXHIBIT 5059, AND10

ASK YOU IF YOU RECOGNIZE THAT?11

A. COULD I SEE THE DATE OF THAT?  I THINK IT'S ONE OF THE12

AFFIDAVITS.  YES.  THANK YOU.  YES, THAT'S THE NOVEMBER13

AFFIDAVIT OF MR. BRITT.14

(DEFENSE EXHIBIT NUMBER 505915

WAS IDENTIFIED FOR THE RECORD.)16

Q. ALL RIGHT.  AND HAVE YOU REVIEWED THAT AFFIDAVIT PRIOR TO17

COMING TO TESTIFY TODAY?18

A. I HAVE.19

Q. AND DOES IT ACCURATELY AND FAIRLY REFLECT THE BASIC20

INFORMATION MR. BRITT GAVE YOU IN YOUR OFFICE ON FEBRUARY21

24TH?22

A. YES.23

Q. NOW, WERE THERE SOME DIFFERENCES BETWEEN THE TWO24

AFFIDAVITS?25
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A. WELL, I THINK HE SAYS GREENVILLE.  IF I'M NOT MISTAKEN,1

HE SAYS GREENVILLE ALWAYS IN THIS AFFIDAVIT.2

Q. ALL RIGHT.  AND WAS THERE ANOTHER CHANGE IN THIS3

AFFIDAVIT?4

A. I HAVEN'T READ IT THROUGH AGAIN ON THE SCREEN, BUT I5

THINK MAYBE THE REFERENCE TO A CAKE HAS BEEN ELIMINATED.6

Q. ALL RIGHT.  AND WHAT WAS THE -- IS THAT A PARAGRAPH THAT7

YOU REVISED FOR MR. BRITT?8

A. IT IS.9

Q. AND IF THERE WAS A CHANGE IN THE FIRST AFFIDAVIT AND THE10

SECOND AFFIDAVIT REGARDING A CAKE BEING DELIVERED BY MR. BRITT11

FROM A JURY PERSON TO JUDGE DUPREE, WHY WAS THAT OMITTED FROM12

THE SECOND AFFIDAVIT?13

A. I JUST FELT LIKE IT WAS UNIMPORTANT.  I MEAN, IT WAS NO14

BIG DEAL.  IF THE JURORS WANTED TO BRING A CAKE TO JUDGE15

DUPREE, THAT WAS FINE WITH ME.  AND I THOUGHT THAT IT -- THE16

FACT THAT IT WAS IN THE AFFIDAVIT, IN THE STORY, ERODED THE17

IMPACT OF WHAT WAS IMPORTANT AND I FELT THAT IT WAS18

UNDERWHELMING TO HAVE SOMETHING IN THERE ABOUT A CAKE.19

Q. AND WAS THE IMPORTANT INFORMATION THAT MR. BRITT WANTED20

TO SHARE WITH YOU THE INFORMATION ABOUT HIS CONTACT WITH MS.21

STOECKLEY DURING THE MACDONALD TRIAL OR THE DELIVERY OF A CAKE22

FROM A JUROR TO JUDGE DUPREE?23

A. IT WAS ABOUT THE WORDS THAT MR. BLACKBURN SPOKE AND THE24

CAKE ITSELF WAS SIMPLY EXTRANEOUS.25
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Q. OKAY.  IN ALL OTHER RESPECTS, HAVING REVIEWED THE TWO1

AFFIDAVITS, ARE THEY CONSISTENT WITH ONE ANOTHER?2

A. I THINK THEY ARE.3

Q. AND ARE THE AFFIDAVITS AND THE STATEMENT UNDER OATH4

CONSISTENT WITH WHAT MR. BRITT TOLD YOU WHEN HE CAME TO YOUR5

OFFICE?6

A. THEY ARE.7

Q. AND, AGAIN, WHAT'S THE IMPORTANCE OF THIS INFORMATION TO8

YOU AS HAVING BEEN ONE OF JEFFREY MACDONALD'S TRIAL LAWYERS?9

A. WE HAD TO ESTABLISH THAT THERE WERE INTRUDERS IN THE10

HOUSE.  THAT WAS OUR MISSION.  WE NEEDED TO SHOW THAT PEOPLE11

CAME IN THAT HOUSE AND DID THIS THING TO HIS FAMILY.  AND THIS12

IS -- THIS WOULD ESTABLISH IT OR COULD HELP ESTABLISH IT.13

Q. SO, IT WAS IMPORTANT TO YOU TO HAVE SOMEONE LIKE HELENA14

STOECKLEY TESTIFY THAT SHE WAS IN THE HOUSE?15

A. IT WAS.16

Q. NOW, TO YOUR KNOWLEDGE, DID MR. BRITT HAVE ANY PERSONAL17

STAKE IN COMING FORWARD TO YOU WITH THIS INFORMATION?18

A. NO, HE DIDN'T.  I MEAN, HE MADE THAT CLEAR THAT HE HAD19

ONE REASON AND THAT WAS HE WANTED THIS OFF HIS HEART AND HIS20

SOUL.21

MR. WIDENHOUSE:  MAY I HAVE JUST A MOMENT, YOUR22

HONOR?23

THE COURT:  YES, SIR.24

(PAUSE.)25
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MR. WIDENHOUSE:  THANK YOU, YOUR HONOR.  THAT'S ALL1

I HAVE.2

THE COURT:  CROSS.3

MR. BRUCE:  THANK YOU, YOUR HONOR.4

C R O S S  -  E X A M I N A T I O N 10:15 A.M.5

BY MR. BRUCE:6

Q. GOOD MORNING, MR. SMITH.7

A. MR. BRUCE, HOW ARE YOU, SIR?8

Q. FINE.  I HOPE YOU ARE.  I WANT TO START WITH HELENA9

STOECKLEY'S ATTENDANCE AT THE TRIAL IN 1979, IS THAT OKAY WITH10

YOU?11

A. THAT'S FINE.12

Q. THE DEFENSE WANTED TO OBTAIN THE PRESENCE OF HELENA13

STOECKLEY AT THE 1979 TRIAL, IS THAT CORRECT?14

A. WE DID.15

Q. AND TOWARD THAT END, YOU SUBPOENAED HELENA STOECKLEY'S16

PARENTS, IS THAT CORRECT?17

A. I VAGUELY REMEMBER THAT, BUT I THINK WE DID.  THAT'S VERY18

VAGUE TO ME, MR. BRUCE, BUT I THINK SO.19

Q. ALL RIGHT.  MAYBE WE CAN REFRESH YOUR RECOLLECTION.  I'M20

GOING TO -- FREQUENTLY DURING YOUR TESTIMONY I'M GOING TO21

REFER YOU TO PAGES OF THE TRIAL TRANSCRIPT.22

A. THAT'S FINE.23

Q. AND IF EVERYTHING WORKS CORRECTLY, THEY'LL COME UP ON THE24

SCREEN BEFORE YOU.  I WANT TO START WITH TRIAL DAY 17, PAGE25
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86.  AND IF YOU SEE AT THE TOP OF THE PAGE, IT SAYS -- CAN YOU1

READ THAT FIRST PARTIAL PARAGRAPH?2

A. SECONDLY, WE HAVE HERE UNDER SUBPOENA THE PARENTS OF3

HELENA STOECKLEY.  WE'VE BEEN TRYING TO LOCATE HER.  IN OUR4

EFFORT TO LOCATE HER, WHICH HAS BEEN FUTILE UP TO NOW, WE HAVE5

SUBPOENAED THEM AS TO THEIR KNOWLEDGE OF HER WHEREABOUTS.6

Q. THANK YOU.  NOW, SHOWING THE WHOLE PAGE, PLEASE.  IT'S7

FAIR TO INFER THAT THAT'S MR. SEGAL TALKING WHEN YOU LOOK AT8

THE BOTTOM OF THE PAGE?9

A. YES.10

Q. ALL RIGHT.  DOES THAT REFRESH YOUR RECOLLECTION ABOUT11

SUBPOENAING MR. AND MRS. STOECKLEY?12

A. JUST VERY VAGUELY, BUT IT DOES, AND I CERTAINLY WOULD13

AGREE THAT WE MUST HAVE DONE THAT.14

Q. ALL RIGHT.  LET'S LOOK AT PAGE 89 OF TRIAL DAY 17.15

MADAM CLERK:  I'M SORRY, IS THERE AN EXHIBIT NUMBER16

WITH THIS?17

MR. BRUCE:  NO, THERE IS NOT AN EXHIBIT NUMBER. 18

MADAM CLERK:  THANK YOU. 19

MR. BRUCE:  AND, YOUR HONOR, WE'RE USING PAGES THAT20

OUR SCANNING ASSIGNED TO IT BECAUSE THE PAGE NUMBERS OF THE21

TRIAL RECORD ARE SO HARD TO READ, THEY'VE FADED OVER THE22

YEARS.  23

WHERE I CAN, I'LL ALSO GIVE THE TRIAL TRANSCRIPT24

NUMBER.  FOR INSTANCE, THE FIRST PAGE WE LOOKED AT IS TRIAL25
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TRANSCRIPT 4846 AND THE ONE WE'RE LOOKING AT NOW IS 4849, BUT1

WE'RE REFERRING TO THEM BY THE TRIAL DAY.  THIS IS TRIAL DAY2

17, PAGE 89.3

BY MR. BRUCE:4

Q. THIS WAS A LONG TRIAL, RIGHT, MR. SMITH?5

A. ABOUT SIX WEEKS.6

Q. ALL RIGHT.  AND YOU HAD COURT GENERALLY FIVE DAYS A WEEK?7

A. YES, WE DID.8

Q. SO, THE COURT REPORTER NUMBERED THE TRIAL DAYS.  FOR9

INSTANCE, THE FIRST WEEK WOULD BE ONE THROUGH FIVE AND THEN10

THE SECOND WEEK SIX THROUGH TEN AND SO FORTH?11

A. I THINK THAT'S RIGHT, YES.12

Q. ALL RIGHT.  NOW, LOOKING AT PAGE 48 -- OR AT PAGE 89,13

WOULD YOU LOOK DOWN AT LINE 18 AND READ WHAT MR. SEGAL SAYS IN14

THAT FIRST PARAGRAPH?15

A. DO YOU WANT ME TO READ IT ALOUD OR JUST READ IT TO16

MYSELF?17

Q. READ IT ALOUD, IF YOU WOULD, PLEASE.18

A. MR. SEGAL:  I DON'T THINK ANYBODY IS HIDING HER OUT.  I19

THINK SHE IS A DIFFICULT WITNESS TO FIND.  THERE'S NO QUESTION20

ABOUT IT.  I THINK THE ADDRESS WE HAD BEEN GIVEN IN 1975 AND21

'79, WAS HER PARENTS' ADDRESS AND THAT IS THE BEST ANYBODY22

HAS.23

DO YOU WANT ME TO READ ON?24

Q. READ THE LAST THREE LINES IF YOU WOULD.25
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A. WE HAVE HER BROTHER'S ADDRESS NOW.  WE HAVE BEEN UP TO1

HIS HOME.  SHE'S BEEN IN AND OUT OF THERE.  ALL I WANT TO DO2

IS SIMPLY -- I THINK WE HAVE TO MAKE --3

Q. NOW, WE'RE MOVING ON TO PAGE 90 OF TRIAL DAY 17.4

A. -- SOME OTHER PROOFS ABOUT HER UNAVAILABILITY.  I DON'T5

CONSIDER THIS TO BE TOTAL AND COMPLETE.  I INTEND TO MAKE SOME6

OTHER PROOFS.  I JUST WANT TO PUT IT ON THE RECORD SO THAT7

EVERYBODY KNOWS THAT THERE HAS BEEN AN EFFORT MADE TO DO IT8

RIGHT.9

Q. NOW, THIS IS MR. SEGAL SPEAKING AND HE WAS YOUR CO-10

COUNSEL AT THE MACDONALD TRIAL, IS THAT RIGHT?11

A. HE WAS, YES.12

Q. MR. BERNIE SEGAL, IS THAT RIGHT?13

A. YES.14

Q. AND IT SEEMS THAT HE IS TRYING TO ESTABLISH THE15

UNAVAILABILITY OF HELENA STOECKLEY, IS THAT RIGHT?16

A. YES.17

Q. AND IS THIS BECAUSE HE WANTED TO TRY TO INTRODUCE OUT OF18

COURT STATEMENTS THAT HELENA STOECKLEY HAD MADE AND FOR19

PURPOSES OF LAYING THAT PREDICATE HE WANTED TO ESTABLISH HER20

UNAVAILABILITY?21

A. THAT CERTAINLY IS LOGICAL, MR. BRUCE.  I DON'T REMEMBER22

CONFERRING WITH HIM ABOUT THAT, MAYBE WE DID, BUT THAT MAKES23

SENSE, YES.24

Q. ALL RIGHT.  NOW, BEFORE YOU HAD OBTAINED -- EVENTUALLY25
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YOU WOULD OBTAIN THE PRESENCE OF HELENA STOECKLEY, IS THAT1

RIGHT?2

A. SIR?3

Q. EVENTUALLY YOU WOULD BE ABLE TO OBTAIN THE PRESENCE OF4

HELENA STOECKLEY?5

A. WE DID.6

Q. BEFORE WE GET TO THAT THOUGH, STICKING WITH HELENA7

STOECKLEY'S PARENTS, WHILE THEY WERE IN RALEIGH, DID YOU AND8

THE DEFENSE TEAM HAVE AN OPPORTUNITY TO INTERVIEW HER?  I'M9

TALKING ABOUT THE MOTHER OF HELENA STOECKLEY.10

A. I HAVE NO RECOLLECTION OF WHETHER WE DID.11

Q. DO YOU KNOW HER NAME TO ALSO BE -- THE MOTHER OF HELENA12

STOECKLEY ALSO TO BE HELENA STOECKLEY?13

A. I DON'T KNOW THAT.14

Q. DO YOU RECALL EVER MEETING HER?15

A. NO.16

Q. IF THE BOOK BY JOE MCGINNISS SAYS THERE WAS A DEFENSE17

INTERVIEW OF HELENA STOECKLEY'S MOTHER, WOULD YOU DISPUTE18

THAT?19

A. NO.20

Q. DO YOU RECALL HER SAYING THAT SHE DIDN'T KNOW HELENA, THE21

DAUGHTER'S, ADDRESS AND DIDN'T WANT TO KNOW?22

A. I DON'T REMEMBER THAT, NO, SIR.23

Q. DID YOU SIT IN ON INTERVIEWS OF POTENTIAL DEFENSE24

WITNESSES?25
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A. MOST OF THE TIME.1

Q. WELL, I'M GOING TO ASK YOU SOME OTHER QUESTIONS TO SEE IF2

IT REFRESHES YOUR RECOLLECTION.3

A. CERTAINLY.  PLEASE DO.4

Q. DO YOU RECALL MRS. STOECKLEY SENIOR SAYING ABOUT HELENA5

THAT SHE CALLED UP, MUST HAVE BEEN A YEAR AND A HALF AGO, ALL6

BEFUDDLED BECAUSE SHE HAD LOST HER CAR KEYS?7

A. NO, SIR.8

Q. DO YOU RECALL HELENA STOECKLEY'S MOTHER SAYING ABOUT9

HELENA STOECKLEY THAT WHEN WE GOT HER HOME SHE WAS LIKE A10

VEGETABLE.  SHE COULDN'T TALK, SHE COULDN'T EAT, HER FACE11

QUIVERED, SALIVA RAN OUT OF HER MOUTH?12

A. NO, SIR.13

Q. DO YOU RECALL HELENA STOECKLEY'S MOTHER SAYING ABOUT14

HELENA STOECKLEY THAT WE PUT HER ON A STRICT DIET, BUT SHE WAS15

STILL NOT QUITE RIGHT.  SHE'S A PHYSICAL AND MENTAL WRECK.  DO16

YOU RECALL ANY WORDS LIKE THAT?17

A. I DON'T.  IT MAY BE THAT I WAS THERE AND HEARD THOSE18

THINGS.  IT'S VERY POSSIBLE THAT I WASN'T.  AND SO I JUST19

DON'T REMEMBER THAT.20

Q. NOW, WHEN THE DEFENSE WAS DOING MID-TRIAL INTERVIEWS, THE21

TEAM WAS USUALLY YOU AND BERNIE SEGAL?22

A. AND PROBABLY OTHER PEOPLE, OTHER PARALEGAL PEOPLE, THINGS23

LIKE THAT.  IT WOULD RARELY HAVE BEEN JUST THE TWO OF US.24

Q. ALL RIGHT.  AND ONE PERSON WHO WAS FREQUENTLY, IF NOT25
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ALWAYS, THERE WOULD BE JOE MCGINNISS?1

A. JOE MCGINNISS WAS OFTEN THERE, YES.2

Q. AND HE HAD BEEN SORT OF EMBEDDED IN THE TRIAL TEAM, IS3

THAT RIGHT?4

A. HE HAD.5

Q. AND THAT WAS BECAUSE OF A BOOK DEAL BETWEEN MR. MACDONALD6

AND MR. MCGINNISS?7

A. I THINK THAT'S RIGHT.8

Q. AND YOU KNEW THAT'S -- THAT WOULD EXPLAIN HIS PRESENCE?9

A. YES.  I MIGHT SAY THAT THAT WAS A LITTLE BIT OF A10

HUMOROUS THING BECAUSE I MADE IT CLEAR TO JOE MCGINNISS, WHO11

WOULD TELL YOU THIS, AND ALSO TO MR. SEGAL, THAT DOWN HERE IN12

NORTH CAROLINA WE DIDN'T DO THAT, BUT NEVERTHELESS HE WAS13

EMBEDDED AND WAS A PART OF THE TEAM.14

Q. AND HIS PURPOSE THERE WAS TO RECORD WHAT WENT ON FOR15

PURPOSES OF WRITING THIS LATER BOOK, IS THAT RIGHT?16

A. I'M SURE THAT'S RIGHT, YES, SIR.17

Q. NOW, DO YOU RECALL MRS. STOECKLEY SENIOR SAYING ABOUT HER18

DAUGHTER SHE'S NOT EVEN A HUMAN BEING ANYMORE, YOU FIND HER19

NOW, SURE, SHE'LL TALK, SHE'LL ALWAYS TALK, BUT I'M TELLING20

YOU SHE'S GOING TO TALK ALL KINDS OF NONSENSE?21

A. NO, SIR, I DON'T REMEMBER THAT.22

Q. ARE YOU FAMILIAR WITH A MAN NAMED PRINCE BEASLEY?23

A. YES, I WAS THEN.  I REMEMBER HIS NAME.24

Q. AND HE WAS A POLICE OFFICER IN THE FAYETTEVILLE AREA, IS25
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THAT RIGHT?1

A. HE WAS.2

Q. AND HE HAD RETIRED BY THE TIME OF THE TRIAL?3

A. I THINK SO.4

Q. AND HE HAD A RELATIONSHIP WITH HELENA STOECKLEY IN TERMS5

OF SHE WAS A DRUG INFORMANT, IS THAT RIGHT?6

A. HE HAD CONTACTED HER -- WAS IN CONTACT WITH HER FROM TIME7

TO TIME IN HIS WORK AS A FAYETTEVILLE POLICEMAN.8

Q. GETTING BACK TO HELENA STOECKLEY SENIOR'S INTERVIEW WITH9

THE DEFENSE, DO YOU RECALL HER SAYING THAT HELENA WAS A SOFT10

HEARTED PERSON AND LOVED LITTLE CHILDREN?11

A. I HAVE THE FAINTEST, VAGUEST RECOLLECTION OF SOMETHING12

LIKE THAT, BUT IT'S HARDLY ENOUGH THERE TO CLING TO.13

Q. AND DO YOU RECALL HER SAYING THAT HELENA STOECKLEY, AFTER14

THE MACDONALD MURDERS, SAID THAT NO HIPPIE AROUND HERE WOULD15

DO A THING LIKE THAT?16

A. NO, I DON'T REMEMBER THAT.17

Q. AND DO YOU RECALL HER SAYING THAT HER DAUGHTER HAD SAID18

THAT EVERYBODY'S GOING TO PITCH IN AND FIND OUT WHAT HAPPENED?19

A. NO, I DON'T REMEMBER THAT.20

Q. AND REGARDING MR. BEASLEY, DO YOU RECALL MRS. STOECKLEY21

SAYING ABOUT HER DAUGHTER THAT BEASLEY WAS HER DADDY IMAGE?22

A. NO, I DON'T REMEMBER THAT.23

Q. DO YOU RECALL HER SAYING THAT HE HAD A TERRIFIC AMOUNT OF24

INFLUENCE OVER THE DAUGHTER, HELENA STOECKLEY?25
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A. I DO NOT REMEMBER THAT.1

Q. AND DO YOU RECALL HER SAYING THAT AS FAR AS HELENA2

STOECKLEY SAYING ANYTHING ABOUT THE MACDONALD MURDERS THAT3

DADDY BEASLEY HAD TALKED HER INTO IT?4

A. I DON'T REMEMBER THAT.5

Q. ALL RIGHT.  SO, THE DEFENSE WAS ASKING FOR GOVERNMENT OR6

COURT HELP IN LOCATING HELENA STOECKLEY?7

A. YES.8

Q. CAN WE PUT UP GOVERNMENT EXHIBIT 2000 ON THE SCREEN,9

PLEASE?  CAN YOU READ THAT, MR. SMITH?10

A. YES.  YES, I CAN.11

Q. JUST TAKE A MINUTE TO READ THROUGH IT AND THEN TELL US12

WHAT IT IS.13

(PAUSE.)14

A. I'VE READ IT.15

Q. AND CAN YOU TELL ME WHAT IT IS?16

A. IT'S AN ORDER SIGNED BY JUDGE DUPREE THAT HELENA BE17

PICKED UP AND BROUGHT FORTHWITH TO THE TRIAL.18

(GOVERNMENT EXHIBIT NUMBER 200019

WAS IDENTIFIED FOR THE RECORD.)20

Q. AND THIS IS PURSUANT TO DEFENSE REQUEST, IS THAT CORRECT?21

A. YES.22

Q. AND WAS THE GOVERNMENT ABLE TO LOCATE HER PRETTY QUICKLY?23

A. THE GOVERNMENT DID LOCATE HER, YES.24

Q. SO, THE UNITED STATES GOVERNMENT, YOUR ADVERSARY IN THE25
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CASE, IS LOCATING WHAT YOU CONSIDERED TO BE A KEY WITNESS FOR1

THE DEFENSE?2

A. YES.3

Q. NOW, LET'S TURN TO TRIAL DAY 19, PAGE 14.  IS IT FAIR TO4

SAY, MR. SMITH, THAT THERE WERE A LOT OF BENCH CONFERENCES5

DURING THIS TRIAL?6

A. THERE WERE.7

Q. AND YOU CAN'T SEE THE SPEAKER IDENTIFIED UNTIL THE NEXT8

PAGE SO LET'S GO ON TO PAGE 15 AND COME BACK.  CAN YOU SEE9

FROM THERE THAT IT LOOKS LIKE THE COURT WAS ADDRESSING10

EVERYONE THERE AT THE TOP OF PAGE 15?11

A. YES.12

Q. ALL RIGHT.  13

A. IT APPEARS THAT THE COURT IS ADDRESSING EVERYONE.14

Q. ALL RIGHT.  WELL, THEN, LET'S GO BACK TO PAGE 14 AND GET15

THE FULL THRUST OF IT.  IF YOU LOOK DOWN AT LINE 12 WHERE16

JUDGE DUPREE STARTS OUT BY SAYING WHAT I REALLY GOT YOU UP17

HERE FOR, DO YOU SEE THAT?18

A. I DO, YES.19

Q. AND BY UP HERE, JUDGE DUPREE MEANS UP AT THE BENCH --20

A. YES.21

Q. -- SPEAKING WITH HIM?22

A. YES.23

Q. YOU HAVE THE JURY IN THE BOX SO IF YOU -- IF COUNSEL AND24

THE JUDGE NEED TO TALK ABOUT SOMETHING THAT THE JURY CAN'T25
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HEAR YOU APPROACH THE BENCH, IS THAT RIGHT?1

A. YES, THAT'S TRUE.2

Q. AND WOULD YOU, STARTING WITH THAT, WHAT I REALLY GOT YOU3

UP HERE FOR, READ TO THE END OF THE PAGE?4

A. WHAT I REALLY GOT YOU UP HERE FOR IS TO TALK ABOUT THIS5

STOECKLEY PROBLEM.6

THE COURT:  EXCUSE ME.  THAT'S NOT ON MY -- NOT ON7

MY SCREEN.8

MR. BRUCE:  IT SHOULD BE TRIAL DAY 19, PAGE 14, LINE9

-- IT STARTS WITH THE END OF LINE 12, WHAT I REALLY GOT YOU UP10

HERE --11

THE COURT:  YES.  THANK YOU.  THANK YOU.  I'M SORRY. 12

MR. BRUCE, LET'S TAKE OUR MORNING RECESS.13

MR. BRUCE:  ALL RIGHT.14

THE COURT:  WE'LL START BACK AT 10:45.15

(RECESS TAKEN FROM 10:31 A.M., UNTIL 10:45 A.M.)16

(DEFENDANT PRESENT.)17

THE COURT:  PLEASE BE SEATED.  WE'LL CONTINUE.  MR.18

BRUCE.19

MR. BRUCE:  THANK YOU, YOUR HONOR.20

BY MR. BRUCE:21

Q. MR. SMITH, WHEN WE BROKE WE WERE LOOKING AT THE22

TRANSCRIPT OF TRIAL DAY 19, PAGE 14, AND AT THE END OF LINE 1223

IF YOU COULD BEGIN READING WITH WHAT I REALLY GOT YOU UP HERE24

FOR.25
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A. I WILL.  1

WHAT I REALLY GOT YOU UP HERE FOR IS TO TALK ABOUT2

THIS STOECKLEY PROBLEM.  I UNDERSTAND SHE IS IN CUSTODY.  I3

UNDERSTAND THAT SHE CAN BE KEPT LIKE THAT FOR 72 HOURS WITHOUT4

BEING LET OUT.5

DO YOU WANT ME TO READ ON?6

Q. WELL, LET ME ASK A QUESTION ABOUT THAT.  NOW, THIS IS THE7

JUDGE TALKING, RIGHT?8

A. YES.9

Q. AND IN YOUR EXPERIENCE, WAS JUDGE DUPREE CAREFUL ABOUT10

THE LAW?11

A. VERY.12

Q. AND SO IT SEEMS THAT HE HAD DONE SOME RESEARCH AND FOUND13

OUT THAT A MATERIAL WITNESS COULD BE KEPT IN CUSTODY FOR 7214

HOURS WITHOUT BEING LET OUT?15

A. YES.16

Q. ALL RIGHT.  NOW, CONTINUE READING.17

A. NOW, AS FAR AS FINDING HER AND MAKING HER AVAILABLE IS18

CONCERNED, I THINK THE COURT HAS DONE ABOUT ALL IT CAN DO.  I19

SUGGEST TO YOU THAT YOU OUGHT TO GET YOUR EVIDENCE SO20

SCHEDULED AS TO ACCOMMODATE THIS PARTICULAR THING RATHER THAN21

RUN THE RISK THE NEXT TIME SHE GOES THAT SHE CAN'T BE FOUND BY22

ANYBODY.23

Q. JUST CONTINUE READING, PLEASE.24

A. SO, NOW THAT SHE IS AVAILABLE I THINK THAT THAT MOOTS THE25
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QUESTION OF WHETHER OR NOT WE CAN TAKE UP SECONDARY EVIDENCE1

OF WHAT SHE WOULD HAVE SAID.2

Q. LET ME STOP YOU RIGHT THERE.3

A. OKAY.4

Q. WE'LL GO ON TO THE NEXT PAGE IN A MOMENT.  BUT MOOTING5

THE QUESTION OF SECONDARY EVIDENCE, IS THE JUDGE SAYING HERE6

NOW THAT SHE'S AVAILABLE, YOU DON'T HAVE AN ARGUMENT TO GET IN7

OUT OF COURT STATEMENTS BY HER?8

A. THAT WOULD BE THE WAY I WOULD INTERPRET IT, YES.9

Q. ALL RIGHT.  AND LET'S GO TO THE NEXT PAGE, PLEASE.  AND10

CONTINUE READING.  I BELIEVE IT STARTED WITH I DON'T THINK.11

A. I DON'T THINK IN THIS KIND OF CASE IF SHE IS AVAILABLE IT12

OUGHT TO BE DONE.  MY FEELING ABOUT THAT IS THAT, HAVING MADE13

HER AVAILABLE, YOU MUST NOW AVAIL YOURSELF OF HER14

AVAILABILITY.15

Q. ALL RIGHT.  AND THEN CAN YOU READ STARTING WITH LINE FIVE16

WHAT MR. SEGAL SAID?17

A. MR. SEGAL:  I ABSOLUTELY AGREE THAT IT IS OUR DESIRE TO18

DO THAT.  WE NEED TO KNOW, HOWEVER, YOUR HONOR -- YOU SAY SHE19

IS CUSTODY.  IS SHE IN CUSTODY IN RALEIGH OR IS SHE IN20

GREENVILLE?21

Q. NOW, THE NEXT LINE IS SPOKEN BY A PERSON IDENTIFIED AS22

THE LAW CLERK.  DO YOU KNOW THAT TO BE STEVE COGGINS?23

A. HE WAS THE LAW CLERK AT THAT TIME.24

Q. ALL RIGHT.  FOR JUDGE DUPREE?25
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A. YES, THAT'S CORRECT.1

Q. AND HE WAS DOING ALL OF THE LAW CLERK WORK AS FAR AS YOU2

KNOW FOR THE MACDONALD TRIAL?3

A. I DON'T REMEMBER ANY OTHER LAW CLERK BEING IN THERE.4

Q. OTHER THAN STEVE COGGINS?5

A. STEVE COGGINS.6

Q. ALL RIGHT.  READ WHAT THE LAW CLERK AND THE COURT SAY7

ABOUT THE LOCATION THERE STARTING WITH LINE NINE.8

A. ALL RIGHT.  9

LAW CLERK:  SHE IS IN CUSTODY IN GREENVILLE --10

THE COURT:  (INTERPOSING.)  GREENVILLE, SOUTH11

CAROLINA.  12

LAW CLERK:  -- AND THEY ARE READY TO TRANSPORT HER13

HERE.14

Q. ALL RIGHT.  NOW, THIS IS A BENCH CONFERENCE, IS THAT15

CORRECT?16

A. AS FAR AS I CAN TELL, YES.17

Q. AND SO THAT WOULD MEAN THAT THE LAWYERS WOULD BE --18

BECAUSE REMEMBER JUDGE DUPREE EARLIER SAID I GOT YOU UP HERE?19

A. YES.20

Q. SO, THAT WOULD IMPLY THAT THE LAWYERS WERE UP AT THE21

BENCH TALKING WITH THE JUDGE?22

A. IT DOES, YES.23

Q. SO, THAT MEANS THAT THE OTHER PEOPLE IN THE COURTROOM24

COULD NOT HEAR THIS CONVERSATION?25
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A. THAT'S RIGHT.1

Q. ALL RIGHT.  NOW, THE NEXT SPEAKER IS IDENTIFIED AS MR.2

BLACKBURN?3

A. YES.4

Q. AND THAT WOULD BE JIM BLACKBURN, THE LEAD PROSECUTOR FOR5

THE GOVERNMENT IN THE MACDONALD CASE?6

A. YES.7

Q. AND WHAT DOES HE SAY ON LINES 15 AND 16?8

A. MR. BLACKBURN:  PICKENS COUNTY JAIL IS WHAT I HAVE BEEN9

TOLD.10

Q. OKAY.  AND THEN MR. SEGAL MAKES A STATEMENT.  WOULD YOU11

READ THAT ON 17 AND 18?12

A. MR. SEGAL:  WELL, GREENVILLE IS ABOUT THREE HOURS -- TWO13

AND A HALF HOURS.14

Q. ALL RIGHT.  NOW, MR. SEGAL WAS NOT FROM NORTH CAROLINA OR15

SOUTH CAROLINA, IS THAT CORRECT?16

A. THAT'S RIGHT.17

Q. HE WAS FROM WHERE?18

A. HE WAS FROM PHILADELPHIA.19

Q. OKAY.  AND HIS NORTH CAROLINA GEOGRAPHY AND DRIVING TIMES20

ARE A LITTLE OFF WOULD YOU SAY?21

A. PERHAPS, YES.22

Q. THE COURT RESPONDS.  CAN YOU READ WHAT THEY SAY -- WHAT23

THE COURT SAID IN 19 THROUGH 21?24

A. THE COURT:  MORE THAN THAT.  IT IS THREE HOURS25

-2232-

Appeal: 15-7136      Doc: 31-2            Filed: 08/16/2016      Pg: 86 of 720 Total Pages:(806 of 2180)



Smith/Cross Page 68

September 17, 2012

COMFORTABLY TO CHARLOTTE, AND GREENVILLE IS ALMOST THAT SAME1

DISTANCE THE OTHER SIDE.2

Q. SO, JUDGE DUPREE IS TELLING MR. SEGAL THAT YOU'RE LOOKING3

LIKE A FIVE OR SIX HOUR DRIVE TO GREENVILLE?4

A. YES.5

Q. THE NEXT SPEAKER SAYS MR. MURTAGH.  DO YOU KNOW THAT TO6

BE MR. BRIAN MURTAGH?7

A. I DO.8

Q. HE'S SEATED TO MY RIGHT?9

A. YES.10

Q. AND HE WAS THE SECOND CHAIR IN THE MACDONALD TRIAL FOR11

THE GOVERNMENT?12

A. HE WAS, YES.13

Q. AND HE TOOK AN ACTIVE PART?14

A. VERY.15

Q. AND HE SAYS WHAT IN LINE 22 AND 23?16

A. MR. MURTAGH:  DO YOU KNOW WHO RUNS THE POLICE DEPARTMENT17

IN GREENVILLE?  PAUL STOMBAUGH.18

Q. WHO IS PAUL STOMBAUGH?19

A. HE WAS A WITNESS IN THE MACDONALD TRIAL.20

Q. ALL RIGHT.  NOW, LET'S MOVE ON TO THE NEXT PAGE.  WELL,21

I'M SORRY, SKIP BACK TO WHERE WE WERE AND LET'S PICK UP MR.22

SEGAL'S STATEMENT.  23

JUST READ WHAT MR. SEGAL SAID THERE ON THOSE FIRST24

TWO LINES -- LAST TWO LINES AND THEN WE'LL GO ON TO THE NEXT25
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PAGE.1

A. MR. SEGAL:  MAYBE HE WILL DRIVE HER DOWN FOR US.  YOUR2

HONOR, I UNDERSTAND SHE HAS BEEN TAKEN INTO CUSTODY PURSUANT3

TO A WARRANT AS A MATERIAL WITNESS IN THIS CASE.  I WOULD4

REQUEST THAT SHE BE BROUGHT HERE FORTHWITH TO RALEIGH AND, AS5

SOON AS SHE IS HERE AND WE HAVE A CHANCE TO INTERVIEW HER, WE6

INTEND TO CALL HER AS A WITNESS.  THAT IS MY REQUEST AND IF IT7

CAN BE NOTIFIED.8

Q. ALL RIGHT.  THE COURT RESPONDS IN LINES SEVEN THROUGH9

TEN.  WOULD YOU READ THAT, PLEASE?10

A. YES.  11

THE COURT:  THAT IS ALL WE NEED TO KNOW.  JUST TELL12

THE MAGISTRATE THAT THERE IS NO BOND AND JUST BRING HER HERE13

AND MAKE HER AVAILABLE TO THE DEFENSE COUNSEL.14

Q. NOW, LET'S GO DOWN A COUPLE MORE LINES.  AND MR. COGGINS,15

THE LAW CLERK, SAYS WHAT?16

A. HE IS AWAITING WORD FROM OUR OFFICE.17

Q. MR. SMITH, IS IT A FAIR INFERENCE FROM THIS EXCHANGE THAT18

HELENA STOECKLEY IS MAKING SOME SORT OF APPEARANCE, INITIAL19

APPEARANCE, BEFORE A MAGISTRATE JUDGE IN SOUTH CAROLINA?20

A. IT SOUNDS LIKE THAT.21

Q. AND JUDGE DUPREE, AS A RESULT OF WHAT MR. SEGAL HAS22

REQUESTED, SAYS THAT HE'S GOING TO TELL THE MAGISTRATE JUDGE23

IN SOUTH CAROLINA NO BOND?24

A. YES.25
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Q. AND WHAT DOES NO BOND MEAN?1

A. IT MEANS SHE WOULD NOT BE PLACED IN CONFINEMENT.2

Q. AND THEN SHE WOULD BE PROMPTLY TRANSPORTED TO RALEIGH?3

A. YES.4

Q. AND THE LAW CLERK SAYS HE, MEANING THE MAGISTRATE JUDGE,5

IS AWAITING WORD FROM OUR OFFICE AND BY OUR HE MEANS THE6

JUDGE'S OFFICE?7

A. YES.8

Q. NOW, DO YOU KNOW ANYTHING ELSE ABOUT HELENA STOECKLEY'S9

APPEARANCE BEFORE THE MAGISTRATE JUDGE IN SOUTH CAROLINA?10

A. NO, SIR, I DON'T.11

Q. SO, IT WOULD BE TYPICAL IN APPEARING BEFORE A MAGISTRATE12

JUDGE THAT YOU WOULD BE ADVISED OF YOUR RIGHT TO COUNSEL AND13

COUNSEL APPOINTED IF YOU COULD NOT AFFORD COUNSEL?14

A. USUALLY THAT WOULD BE THE CASE.15

Q. BUT YOU DON'T KNOW ANYTHING ABOUT WHAT ACTUALLY WENT ON?16

A. NO, SIR.17

Q. SO, IS IT FAIR TO SAY THIS IS A POSITIVE DEVELOPMENT FOR18

THE DEFENSE THAT THEIR KEY WITNESS IS GOING TO BE BROUGHT TO19

RALEIGH FOR AN INTERVIEW?20

A. YES.  I REMEMBER THAT WE WERE VERY GLAD THAT SHE HAD BEEN21

LOCATED AND WE WERE GOING TO HAVE A CHANCE TO INTERVIEW HER.22

Q. NOW, OF YOUR OWN KNOWLEDGE, DO YOU HAVE ANY IDEA HOW23

HELENA STOECKLEY GOT FROM UP STATE SOUTH CAROLINA TO RALEIGH?24

A. NO.25
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Q. AND DO YOU KNOW WHAT I MEAN BY UP STATE SOUTH CAROLINA?1

A. WELL, I ASSUME IT WOULD BE THE OPPOSITE OF DOWN STATE2

SOUTH CAROLINA.3

Q. WELL, MEANING IT TO REFER TO THE GREENVILLE AREA.  CAN4

YOU AGREE WITH ME ON THAT?5

A. I WILL AGREE WITH YOU ON THAT, YES.6

Q. NOW, DO YOU KNOW WHAT DAY THIS EXCHANGE ABOUT -- WELL,7

LET ME ASK YOU THIS, IS IT CONSISTENT WITH YOUR RECOLLECTION8

THAT THIS EXCHANGE ABOUT TRANSPORTING HELENA STOECKLEY FROM9

GREENVILLE TO RALEIGH OCCURRED ON WEDNESDAY, AUGUST THE 15TH,10

1979?11

A. I WOULD NOT QUARREL WITH THAT, MR. BRUCE.  IT SOUNDS12

ABOUT RIGHT IN THAT WE WERE IN THE MIDDLE OF AUGUST AND TRYING13

TO MOVE THIS CASE ALONG AND SO THAT MAKES SENSE, BUT I DON'T14

REMEMBER THE SPECIFIC DATE IN AUGUST.15

MR. BRUCE:  MAY I HAVE A MOMENT, YOUR HONOR?16

THE COURT:  CERTAINLY.  OUR SOUTH CAROLINA FRIENDS17

REFER TO EASTERN SOUTH CAROLINA AS LOW COUNTRY.18

THE WITNESS:  YES, SIR.  YES, SIR.19

BY MR. BRUCE:20

Q. ALL RIGHT.  WELL, LET ME SEE IF I CAN GET THE DATES21

ORIENTED BECAUSE WE'RE GOING TO BE DOING A LOT OF TALKING22

ABOUT THOSE FEW DAYS.  23

DO YOU RECALL THAT HELENA STOECKLEY -- DO YOU RECALL24

THAT HELENA STOECKLEY TESTIFIED IN THE TRIAL ON A FRIDAY?25
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A. I THINK I DO AND I WILL ACCEPT THAT AS THE TRUTH.1

Q. WELL, DO YOU RECALL THAT THE -- THAT AFTER HER TESTIMONY2

IN COURT -- AND LET'S PUT UP GOVERNMENT EXHIBIT 2362, WHICH I3

HOPE WILL BE A CALENDAR OF 1979.  AND IF YOU WOULD LOOK AT4

AUGUST.5

A. I'M LOOKING AT AUGUST.6

(GOVERNMENT EXHIBIT NUMBER 23627

WAS IDENTIFIED FOR THE RECORD.)8

Q. ALL RIGHT.  NOW, DO YOU RECALL THAT -- I'M JUMPING AHEAD9

JUST TO ORIENT THE DATES, DO YOU UNDERSTAND?10

A. YES, SIR.11

Q. DO YOU RECALL THAT THE DAY AFTER -- THE DAY THAT HELENA12

STOECKLEY TESTIFIED IN THE TRIAL THAT THEN SHE WAS RELEASED13

FROM CUSTODY?14

A. YES, SHE WAS.15

Q. AND DO YOU RECALL THAT THERE IMMEDIATELY FOLLOWED A16

WEEKEND, SATURDAY AND SUNDAY, WHERE SOME INTERESTING EVENTS17

OCCURRED WITH REGARD TO HELENA STOECKLEY?18

A. I REMEMBER.19

Q. SO, DOES THAT FIX FOR US THE DATE OF HER TESTIMONY AS20

BEING FRIDAY, AUGUST 17TH?21

A. IT DOES, I THINK, YES.22

Q. ALL RIGHT.  AND DO YOU RECALL THAT THE PREVIOUS DAY TO23

HER TESTIMONY WAS CONSUMED WITH THE DEFENSE AND PROSECUTION24

INTERVIEWS OF HELENA STOECKLEY?25
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A. YES.1

Q. AND YOU'VE ALREADY TESTIFIED ON DIRECT EXAMINATION ABOUT2

THOSE INTERVIEWS.3

A. YES.4

Q. AND SO THEN IT WOULD BE LOGICAL THAT THE TRANSPORTATION5

OF HER TO RALEIGH OCCURRED ON AUGUST THE 15TH, WEDNESDAY?6

A. IT WOULD BE.7

Q. ALL RIGHT.  NOW, JUDGE DUPREE RECESSED COURT -- THE TRIAL8

ON THURSDAY, AUGUST 16TH, TO ALLOW FOR THIS DEFENSE INTERVIEW9

OF HELENA STOECKLEY, IS THAT RIGHT?10

A. I THINK SO.11

Q. AND THE JURY WAS KEPT WAITING WHILE THAT INTERVIEW WAS12

COMPLETED, IS THAT RIGHT?13

A. THEY WERE, I REMEMBER THAT.14

Q. AND THAT'S NOT SOMETHING THAT WOULD NORMALLY PLEASE JUDGE15

DUPREE, IS THAT RIGHT?16

A. NO, AND I REMEMBER THAT WE WERE VERY NERVOUS ABOUT IT AND17

TENSE ABOUT IT.18

Q. NOW, I WANT TO DIRECT YOUR ATTENTION TO GOVERNMENT19

EXHIBIT 2077, WHICH I HOPE IS GOING TO COME UP ON THE SCREEN,20

AND CAN YOU AGREE WITH ME THAT THIS IS A FLOOR PLAN OF THE21

SEVENTH FLOOR OF THE FEDERAL BUILDING IN RALEIGH, NORTH22

CAROLINA?23

A. MAY I HAVE JUST A MOMENT?24

Q. YES, YOU MAY.  AND WHILE YOU'RE DOING THAT, I'LL ADVISE25
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YOU THAT NEW BERN AVENUE IS AT THE TOP OF THE PAGE, WHICH IS1

THE FRONT OF THE BUILDING.  IT MIGHT SEEM A LITTLE REVERSED2

FROM THE WAY IT OUGHT TO BE.3

A. THAT WOULD MEAN THAT THE COURTROOM IN WHICH THIS CASE WAS4

BEING TRIED WOULD BE THE COURTROOM ON THE RIGHT ON THIS5

DOCUMENT, IS THAT CORRECT?6

Q. I'M ASKING YOU.7

A. I THINK THAT'S CORRECT.  YES, IT WOULD BE THE COURTROOM8

ON THE RIGHT OF THIS DOCUMENT.9

Q. AND THAT'S JUDGE DUPREE'S COURTROOM?10

A. THAT'S CORRECT.11

(GOVERNMENT EXHIBIT NUMBER 207712

WAS IDENTIFIED FOR THE RECORD.)13

Q. AND I BELIEVE IF YOU TOUCH THE SCREEN, YOU CAN MAKE A14

LITTLE MARK THERE.15

A. YES, SIR.16

Q. NOW, YOU SEE WHAT'S HIGHLIGHTED IN YELLOW IN THE UPPER17

RIGHT CORNER OF THE SCREEN?18

A. I DO.19

Q. AND WHAT'S THAT LOCATION?20

A. I THINK -- I THINK THAT JUDGE DUPREE'S CHAMBERS.21

Q. ALL RIGHT.  AND NOW CAN YOU SHOW US ON THE SCREEN WHERE22

THE DEFENSE INTERVIEW OF HELENA STOECKLEY TOOK PLACE?23

A. AS I RECALL -- SHALL I TOUCH THE SCREEN?24

Q. YES.25
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A. I THINK IT'S DOWN THIS HALL AND IN ONE OF THESE ROOMS1

ALONG THAT HALL.2

Q. ALL RIGHT.  NOW, DID THE DEFENSE HAVE AT THEIR DISPOSAL3

DURING THE TRIAL MORE THAN ONE OF THESE ROOMS?4

A. I THINK WE HAD TWO AT LEAST.5

Q. AND THAT'S WHERE YOU DID YOUR WORK DURING RECESSES AND SO6

FORTH?7

A. WE COULD HAVE WITNESSES WAITING THERE, WE COULD DO OUR8

WORK THERE AND SO ON, YES.9

Q. ALL RIGHT.  I'M GOING TO ASK OUR TECHNICIAN TO PRESERVE10

THAT. 11

MR. BRUCE:  CAN THE CLERK PRESERVE THOSE MARKINGS12

FOR US AND CALL IT GOVERNMENT EXHIBIT 2077A?13

(GOVERNMENT EXHIBIT NUMBER 2077A14

WAS IDENTIFIED FOR THE RECORD.)15

THE COURT:  YES, SIR.16

MADAM CLERK:  DO YOU WANT IT PRINTED AS WELL OR YOU17

JUST WANT IT SAVED?18

MR. BRUCE:  JUST SAVE IT WOULD BE FINE.  19

(PAUSE.)20

MR. BRUCE:  ARE WE READY?21

MADAM CLERK:  YES.22

MR. BRUCE:  THANK YOU.23

BY MR. BRUCE:24

Q. MR. SMITH, THIS INTERVIEW BY THE DEFENSE OF HELENA25
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STOECKLEY WAS A VERY IMPORTANT MOMENT IN THE TRIAL, IS THAT1

RIGHT?2

A. IT WAS.3

Q. IT WAS IMPORTANT BECAUSE YOU WERE HOPING THAT SHE WOULD4

CONFESS TO INVOLVEMENT IN THE MURDERS, IS THAT RIGHT?5

A. WE HOPED THAT SHE WOULD DO THAT.6

Q. AND PRESENT FOR THE INTERVIEW WERE YOU AND MR. SEGAL AND7

MR. MCGINNISS AND MS. STOECKLEY, IS THAT RIGHT?8

A. YES.9

Q. AND AT THE BEGINNING AT LEAST, THOSE WERE THE ONLY FOUR10

PEOPLE?11

A. THAT'S RIGHT.12

Q. NOW, THERE WAS NO MARSHAL PRESENT, NO DEPUTY MARSHAL?13

A. NO.14

Q. AND DO YOU KNOW FROM YOUR PERSONAL KNOWLEDGE WHAT DEPUTY15

MARSHAL MIGHT HAVE BROUGHT HELENA STOECKLEY TO THE DEFENSE16

INTERVIEW?17

A. NO, I HAVE NO RECOLLECTION.18

Q. CAN YOU TELL US WHEN MS. STOECKLEY CAME INTO THE ROOM FOR19

THE INTERVIEW JUST CAN YOU GIVE US HER APPEARANCE?  DESCRIBE20

HER APPEARANCE.21

A. SHE WAS -- SHE LOOKED VERY, VERY UNHEALTHY, VERY SALLOW,22

UNHEALTHY COMPLEXION.  SHE SEEMED TO BE TOO HEAVY.  AND THAT23

WOULD BE -- THAT WOULD BE THE MAJOR THINGS I REMEMBER.  I24

DON'T REMEMBER WHAT DRESS SHE WOULD BE WEARING.  I DON'T25
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REMEMBER THAT.1

Q. OKAY.  WOULD YOU DISPUTE IT IF IT WAS SAID THAT SHE WAS2

WEARING WHITE SHOES AND A FLORAL PRINT DRESS?3

A. I WOULDN'T DISPUTE THAT, NO, SIR.4

Q. SHE WAS NOT WEARING A FLOPPY HAT, WAS SHE?5

A. NO.6

Q. AND SHE WAS NOT WEARING A BLONDE WIG?7

A. NO, SIR.8

Q. AND DURING THE TIME THAT YOU SAW HER THAT WEEK IN RALEIGH9

FOR THE TRIAL, DID YOU AT ANY TIME SEE HER WEARING A FLOPPY10

HAT?11

A. NO, SIR.12

Q. WHO LED THE QUESTIONING OF HELENA STOECKLEY DURING THAT13

INTERVIEW?14

A. MR. SEGAL.15

Q. BUT YOU WERE PRESENT?16

A. I WAS.17

Q. AND SO WAS JOE MCGINNISS?18

A. YES.19

Q. AND DO YOU RECALL HER ASKING FOR A DIET SODA?20

A. I DO.21

Q. AND WAS THAT PROVIDED FOR HER?22

A. YES, IT WAS.23

Q. NOW, DID MR. SEGAL START OUT WITH A VERY QUIET APPROACH24

WITH MS. STOECKLEY?25
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A. YES, HE DID.1

Q. DID HE APPEAL TO HER DESIRE TO FREE WHAT MIGHT BE AN2

INNOCENT MAN?3

A. HE DID.4

Q. CAN YOU SORT OF DESCRIBE HOW HE MADE THAT PLEA TO HER?5

A. WELL, HE DID IT I THINK IN THE BEST WAY THAT HE COULD.  I6

HAD A SENSE THAT HE WAS -- HE RECOGNIZED THIS WAS A VERY7

IMPORTANT MOMENT AND HE WANTED TO DO IT WELL AND HE SPOKE8

SOFTLY TO HER AND HE TOLD HER THAT IT WAS RARE IN A HUMAN LIFE9

THAT A PERSON WOULD HAVE AN OPPORTUNITY TO MAKE SUCH A10

MARVELOUS CONTRIBUTION TO SOMEONE'S LIFE AND THIS WAS AN11

OPPORTUNITY FOR HER TO DO SOMETHING REALLY GOOD.12

Q. AND AFTER HE MADE THAT STATEMENT TO HER WAS THERE SORT OF13

A DRAMATIC PAUSE FOR THE BIG MOMENT AS TO WHAT SHE WOULD SAY?14

A. WELL, CERTAINLY IT WAS DRAMATIC TO US BECAUSE IT WAS15

SOMETHING THAT WE HAD WANTED FOR A LONG TIME.  FOR MYSELF, I16

HAD WANTED TO SEE THIS WOMAN AND TO GIVE HER AN OPPORTUNITY TO17

TELL US THE TRUTH, THAT SHE WAS THERE.  AND SO THIS WOULD BE18

AS IMPORTANT A MOMENT AS I CAN IMAGINE IN MY TRIAL EXPERIENCE.19

Q. WELL, AFTER THAT PAUSE, DIDN'T SHE REPLY WITH WORDS TO20

THE EFFECT I CAN'T HELP YOU, I WASN'T IN THE HOUSE, I DIDN'T21

HAVE ANYTHING TO DO WITH ANY OF THIS?22

A. I DON'T REMEMBER HER EXACT WORDS, BUT THEY WERE WORDS23

THAT WERE NOT WHAT WE HOPED.  THEY WERE NOT WORDS THAT24

ACKNOWLEDGED THAT SHE WAS IN THE HOUSE AND IT WOULD BE25
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SOMETHING LIKE WHAT YOU JUST SAID.1

Q. AND DID MR. SEGAL ADOPT A MORE AGGRESSIVE APPROACH WITH2

HER AFTER THAT?3

A. SOMEWHAT MORE, BUT, AGAIN, YOU KNOW, YOU WOULD HAVE THE4

FEELING THAT HE CONTINUED TO CALL UPON HIS BEST -- HIS BEST5

IDEAS AND THOUGHTS TO HANDLE THIS IMPORTANT MOMENT WELL AND SO6

HE WOULD HAVE MADE IT A LITTLE BIT MORE AGGRESSIVE, BUT HE7

WASN'T -- CERTAINLY NOT SHOUTING OR ANYTHING LIKE THAT.8

Q. AND STILL, TO THE MORE AGGRESSIVE QUESTIONS, SHE REPLIED9

WORDS TO THE EFFECT I DON'T KNOW WHAT YOU WANT TO KNOW, I WAS10

NEVER IN THAT HOUSE?11

A. SOMETHING LIKE THAT.12

Q. DO YOU RECALL MR. SEGAL TELLING HELENA STOECKLEY DURING13

THAT DEFENSE INTERVIEW WORDS TO THIS EFFECT, HELENA, YOU WILL14

NOT BE PROSECUTED, NOTHING WILL HAPPEN TO YOU.  THAT I CAN15

PROMISE YOU.  THE STATUTE OF LIMITATIONS HAS EXPIRED?16

A. I REMEMBER THAT.17

Q. LET'S TALK A LITTLE BIT ABOUT THE STATUTE OF LIMITATIONS. 18

I WANT TO PUT ON THE SCREEN USING THE DOCUMENT CAMERA AND, MR.19

SMITH, IF YOU TOUCH THE SCREEN IN THE BOTTOM RIGHT I THINK20

THOSE MARKINGS WILL GO AWAY.21

A. OKAY.  22

Q. I'M PUTTING ON THE DOCUMENT CAMERA A PORTION OF THE23

UNITED STATES CODE, AND IF WE CAN ORIENT IT FOR A MOMENT HERE. 24

MR. MACDONALD WAS CHARGED WITH FIRST DEGREE MURDER, IS THAT25
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RIGHT?1

A. YES.2

Q. OCCURRING ON A FEDERAL RESERVATION, TO-WIT, FORT BRAGG?3

A. YES.4

Q. AND THE STATUTE FOR THAT, IS IT NOT, IS 18 U.S. CODE5

1111?6

A. I THINK SO.7

Q. ALL RIGHT.  NOW, IF YOU LOOK AT, AND IT MAY BE A LITTLE8

HARD TO READ, BUT I'M TRYING TO LOOK DOWN TO PART B WHERE IT9

GIVES THE PENALTY FOR MURDER.  DO YOU SEE THAT?10

A. YES, I THINK SO.  BEGINNING WITH WITHIN THE SPECIAL11

MARITIME AND TERRITORIAL JURISDICTION, IS THAT RIGHT?12

Q. THAT'S RIGHT.13

A. OKAY.14

Q. AND THAT'S WHAT THIS CASE WAS, RIGHT, BECAUSE FORT BRAGG15

IS CONSIDERED SPECIAL MARITIME AND TERRITORIAL JURISDICTION?16

A. IT WAS.17

Q. ALL RIGHT.  NOW, WHAT DOES IT SAY ABOUT THE PENALTY FOR18

MURDER IN THE FIRST DEGREE?19

A. THE PENALTY WOULD BE DEATH OR LIFE IMPRISONMENT.20

Q. ALL RIGHT.  NOW, AS AN ATTORNEY FOR MR. MACDONALD, YOU21

WERE UP TO SPEED ON THE LAW APPLICABLE AT THAT TIME?22

A. I WOULD HAVE BEEN, I THINK, YES.23

Q. AND IT'S TRUE, ISN'T IT, THAT MR. MACDONALD WAS NOT24

SUBJECT TO THE DEATH PENALTY?25
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A. AS I RECALL, WE DID NOT BELIEVE HE WAS.1

Q. AND THAT'S BECAUSE AT THE TIME THERE WAS NO FEDERAL DEATH2

PENALTY DUE TO SUPREME COURT RULINGS, IS THAT RIGHT?3

A. THAT'S RIGHT.4

Q. AND IT WAS LATER AFTER 1979, PERHAPS 1984, THAT THE5

FEDERAL GOVERNMENT PASSED PROCEDURES IN ORDER TO HAVE A DEATH6

PENALTY?7

A. YES.8

Q. SO, THERE WAS NO DEATH PENALTY APPLICABLE TO JEFFREY9

MACDONALD?10

A. THAT'S RIGHT.11

Q. OKAY.  THE MOST PENALTY -- THE HARSHEST PENALTY HE COULD12

RECEIVE WAS LIFE IN PRISON?13

A. THAT'S CORRECT.14

Q. ALL RIGHT.  LET'S LOOK THEN AT THE STATUTE OF15

LIMITATIONS.  WE'LL PUT IT UP ON THE SCREEN.  IT'S 18 U.S.16

CODE SECTION 3281 AND 82.  THIS MAY BE A LITTLE HARD TO READ17

BECAUSE IT'S BEEN PRINTED ON A COPIER.  18

NOW, YOU NOTICE 3281 IS THE PENALTY -- OR STRIKE19

THAT -- THE STATUTE OF LIMITATIONS FOR CAPITAL OFFENSES?20

A. YES.21

Q. AND WOULD YOU READ THAT?22

A. AN INDICTMENT FOR ANY OFFENSE PUNISHABLE BY DEATH MAY BE23

FOUND AT ANY TIME WITHOUT LIMITATION.24

Q. ALL RIGHT.  NOW, LET'S LOOK AT 3282, AND READ THAT FOR25
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OFFENSES NOT CAPITAL.1

A. EXCEPT AS OTHERWISE EXPRESSLY PROVIDED BY LAW, NO PERSON2

SHALL BE PROSECUTED, TRIED OR PUNISHED FOR ANY OFFENSE NOT3

CAPITAL UNLESS THE INDICTMENT IS FOUND OR THE INFORMATION IS4

INSTITUTED WITHIN FIVE YEARS NEXT AFTER SUCH OFFENSE SHALL5

HAVE BEEN COMMITTED.6

Q. NOW, THIS IS THE GENERAL FIVE YEAR STATUTE OF LIMITATIONS7

THAT WE'RE USED TO IN THE FEDERAL SYSTEM, IS THAT RIGHT?8

A. THAT'S RIGHT.9

Q. MOST FELONIES THE STATUTE OF LIMITATIONS IS FIVE YEARS,10

IS THAT RIGHT?11

A. THAT'S RIGHT.12

Q. AND WHAT MR. SEGAL MEANT THEN, WITH THE DEATH PENALTY NOT13

APPLICABLE, THE FIVE YEAR STATUTE OF LIMITATIONS HAD RUN?14

A. I WOULD ASSUME THAT THAT'S WHAT HE MEANT.  I NEVER TOOK15

THAT UP WITH HIM AND WE DIDN'T DISCUSS IT, BUT I AM ASSUMING16

THAT THAT'S WHAT HE WOULD HAVE MEANT.17

Q. THE MURDERS IN THE MACDONALD HOME TOOK PLACE ON THE EARLY18

MORNING HOURS OF FEBRUARY 17TH, 1970, IS THAT CORRECT?19

A. YES, NINE YEARS EARLIER.20

Q. ALL RIGHT.  NINE AND A HALF YEARS ABOUT --21

A. YES.  YES. 22

Q. -- BEFORE JULY AND AUGUST 1979, RIGHT?23

A. YES.24

Q. SO, IF THERE WERE A FIVE YEAR STATUTE OF LIMITATIONS, IT25
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WOULD HAVE CERTAINLY RUN BY AUGUST OF 1979?1

A. IT WOULD HAVE.2

Q. AND, IN FACT, THE INDICTMENT OF JEFFREY MACDONALD IN THE3

UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF NORTH4

CAROLINA WAS RETURNED JANUARY 25TH OF 1975?5

A. THAT'S RIGHT.6

Q. SO, IT WOULD APPEAR THAT THE GOVERNMENT WAS TRYING TO7

BEAT THE FIVE YEAR STATUTE OF LIMITATIONS?8

A. IT APPEARS THAT WAY.  I DON'T KNOW THAT, BUT IT APPEARS9

THAT WAY.10

Q. IF THERE WERE A FIVE YEAR STATUTE OF LIMITATIONS, IT11

WOULD HAVE RUN IN FEBRUARY OF 1975?12

A. YES.13

Q. SO, WHEN I SAY BEAT, I MEAN GET A TIMELY --14

A. I UNDERSTAND.15

Q. -- INDICTMENT SO THAT THE STATUTE WOULD NOT RUN?16

A. YES.17

Q. AND DID YOU EVER DISCUSS THAT WITH THE GOVERNMENT18

LAWYERS, THAT THEY BROUGHT THE INDICTMENT IN JANUARY OF 197519

IN ORDER TO KEEP THE STATUTE OF LIMITATIONS FROM RUNNING?20

A. NO, I DID NOT.21

Q. OKAY.  LET'S RETURN NOW TO THE INTERVIEW, DEFENSE22

INTERVIEW.  AFTER MR. SEGAL, WHICH YOU REMEMBER HIM POINTING23

OUT TO HER THAT THE STATUTE OF LIMITATIONS HAD EXPIRED, IS24

THAT CORRECT?25
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A. I DO REMEMBER THAT.1

Q. AND DID SHE REPLY WITH WORDS TO THE EFFECT OF I CAN'T2

HELP YOU, I CAN'T TELL YOU THINGS I DON'T REMEMBER?3

A. WORDS TO THAT EFFECT.4

Q. NOW, THIS QUESTIONING BY MR. SEGAL CONSUMED SEVERAL --5

WELL, LET'S DIVIDE IT INTO PARTS.  AT ONE POINT AFTER6

EXTENSIVE QUESTIONING, HE BROUGHT SOME OTHER FOLKS IN, IS THAT7

RIGHT?8

A. HE DID.9

Q. IS IT FAIR TO SAY THAT THE PORTION OF THE QUESTIONING10

WHERE SEGAL WAS DOING THE QUESTIONING WITH JUST THE FOUR OF11

YOU IN THE ROOM LASTED ABOUT TWO HOURS?12

A. IT IS VERY DIFFICULT, MR. BRUCE, FOR ME TO SAY, BUT I13

CERTAINLY THINK IT COULD HAVE LASTED THAT LONG, YES.14

Q. ALL RIGHT.  AND YOU AGREE THAT DURING THAT TIME HE USED A15

SOOTHING TONE SOMETIMES AND A HARSH TONE SOMETIMES?16

A. YES.  I DON'T THINK HE EVER USED A -- REALLY WHAT I WOULD17

CALL A HARSH TONE, BUT A MORE -- MORE -- I THINK A STRONGER18

TONE WOULD BE A BETTER WORD.19

Q. DO YOU REMEMBER HIM TELLING HELENA THAT IN HIS VIEW THAT20

PEOPLE HAD GONE TO THE ELECTRIC CHAIR WITH ONE-TENTH OF THE21

EVIDENCE THAT HE HAD AGAINST HER ON THIS CASE?22

A. I REMEMBER SOMETHING LIKE THAT.23

THE COURT:  WOULD YOU REPEAT THAT QUESTION, PLEASE?24

MR. BRUCE:  I'M SORRY.25

-2249-

Appeal: 15-7136      Doc: 31-2            Filed: 08/16/2016      Pg: 103 of 720 Total Pages:(823 of 2180)



Smith/Cross Page 85

September 17, 2012

BY MR. BRUCE:1

Q. DO YOU RECALL MR. SEGAL TELLING HELENA STOECKLEY THAT2

PEOPLE HAD GONE TO THE ELECTRIC CHAIR WITH ONE-TENTH OF THE3

EVIDENCE THAT MR. SEGAL SAID HE HAD AGAINST HER IN THE4

MACDONALD CASE?5

A. I DON'T REMEMBER THOSE EXACT WORDS, BUT I DO THINK THAT6

THERE WAS SOMETHING LIKE THAT.7

Q. ALL RIGHT.  NOW, DID THERE COME A TIME WHEN MR. SEGAL8

BROUGHT OTHER PEOPLE OR OTHER -- ONE BY ONE PERSONS INTO THE9

ROOM?10

A. THERE DID.11

Q. AND ARE THESE SOME OF THE PEOPLE THAT CAME TO BE CALLED12

IN THE TRIAL THE STOECKLEY WITNESSES?13

A. YES.14

Q. AND WOULD ONE OF THOSE BE JANE ZILLIOUX?15

A. JANE ZILLIOUX.16

Q. AND IS THAT Z-I-L-L-I-O-U-X?17

A. YES.18

Q. AND SHE WAS BROUGHT IN BY MR. SEGAL TO CONFRONT HELENA19

STOECKLEY WITH ALLEGED PRIOR STATEMENTS TO MS. ZILLIOUX?20

A. YES.21

Q. AND EVEN AFTER THAT, HELENA STOECKLEY STILL SAID I DON'T22

REMEMBER, I DON'T REMEMBER SAYING THOSE THINGS?23

A. YES.  MS. ZILLIOUX REMINDED HELENA OF A TIME WHEN I THINK24

THEY WERE IN MEMPHIS -- WHEN HELENA WAS IN MEMPHIS, AND THAT25
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HELENA HAD SAID THESE THINGS TO MS. ZILLIOUX THAT WOULD BE1

LIKE I STILL THINK I WAS THERE, I STILL THINK I REMEMBER BEING2

THERE AND SO ON, YES.3

Q. ALL RIGHT.  I KIND OF GOT MY QUESTIONS OUT OF ORDER.  I4

WANT TO BACK UP TO BEFORE MS. ZILLIOUX WAS BROUGHT IN THE5

ROOM.  6

DO YOU RECALL MR. SEGAL SHOWING PICTURES OF THE7

GRUESOME CRIME SCENE AND AUTOPSY PHOTOGRAPHS TO HELENA 8

STOECKLEY?9

A. I REMEMBER THAT HELENA SAW THOSE AND I CAN'T REMEMBER10

WHETHER MR. SEGAL SHOWED THEM TO HER, BUT I BELIEVE HE DID.11

Q. DO YOU RECALL WHEN HELENA STOECKLEY VIEWED THOSE12

PHOTOGRAPHS, MR. SEGAL SAID SOMETHING LIKE WHAT KIND OF FATHER13

COULD DO THAT TO HIS OWN FLESH AND BLOOD?14

A. I DON'T REMEMBER THAT SPECIFICALLY, BUT SOMETHING LIKE15

THAT, YES.16

Q. AND DO YOU RECALL MS. STOECKLEY RESPONDING SOMEONE ON17

DRUGS COULD DO SOMETHING LIKE THAT, NOT ACID, MAYBE SPEED?18

A. I DON'T REMEMBER THAT.19

Q. YOU DON'T REMEMBER THAT?20

A. NO.21

Q. DO YOU RECALL HER SAYING SOMETHING LIKE ONLY SOMEBODY22

CRAZY OR WHACKED OUT ON DRUGS COULD HAVE DONE SOMETHING LIKE23

THAT?24

A. I DO REMEMBER THAT.25
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Q. AND DO YOU RECALL HER SAYING THAT SHE DOESN'T KNOW WHAT1

ANYBODY ELSE IS CAPABLE OF, BUT SHE KNOWS SHE'S NOT CAPABLE OF2

THAT?3

A. I REMEMBER SOMETHING LIKE THAT, BUT THESE ARE -- THESE4

ARE SOMEWHAT LOST IN THE MIDST OF TIME.  I REMEMBER SOME OF5

IT, YES.6

Q. WELL, MY QUESTIONS ARE NOT INTENDED TO ASK YOU ABOUT7

EXACT WORDS.  WHEN I --8

A. THANK YOU.9

Q. WHEN I GIVE A PHRASE ASKING YOU WHETHER HELENA STOECKLEY10

SAID IT, ASSUME I MEAN WORDS TO THAT EFFECT.11

A. ALL RIGHT.  THANK YOU.12

Q. DID MR. SEGAL SAY SOMETHING TO HELENA STOECKLEY, WORDS TO13

THE EFFECT, THAT NO ONE IS ASKING YOU TO SAY YOU DID IT, JUST14

TO SAY THAT YOU WERE THERE HOLDING A CANDLE AND SO FORTH, AND15

YOU DON'T REMEMBER HURTING ANYONE, YOU JUST RAN OUT THE BACK16

DOOR?17

A. I DON'T REMEMBER THAT.18

Q. OKAY.  SO, THEN YOU HAD ZILLIOUX AND OTHER WITNESSES19

BROUGHT IN ONE BY ONE TO CONFRONT HELENA STOECKLEY WITH20

ALLEGED PRIOR STATEMENTS, IS THAT A FAIR SUMMARY?21

A. THAT'S CORRECT.22

Q. AND THEY INCLUDED ZILLIOUX, IS THAT RIGHT?23

A. YES.24

Q. BEASLEY?25
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A. I THINK THAT'S CORRECT, YES.1

Q. AND THAT'S THE PRINCE BEASLEY WE'VE ALREADY SPOKEN ABOUT?2

A. YES.3

Q. AND JAMES GADDIS?4

A. YES.5

Q. G-A-D-D-I-S?6

A. THAT'S CORRECT.7

Q. AND HOW ABOUT A MAN NAMED RED UNDERHILL?8

A. I REMEMBER RED UNDERHILL, YES.9

Q. AND HOW ABOUT MR. POSEY?10

A. I THINK I REMEMBER MR. POSEY, YES.11

Q. AND HE WAS AN EX-NEIGHBOR OF HELENA STOECKLEY, IS THAT12

RIGHT?13

A. I THINK SO.14

Q. AND THEN A MAN NAMED BRISENTINE WHO APPARENTLY HAD DONE A15

POLYGRAPH?16

A. YES.17

THE COURT:  EXCUSE ME.  WHAT WAS THAT AGAIN?18

MR. BRUCE:  BRISENTINE. 19

THE COURT:  THANK YOU. 20

MR. BRUCE:  B-R-I-S-E-N-T-I-N-E.  AND POSEY IS P-O-21

S-E-Y.  I BELIEVE IT'S WILLIAM POSEY.  I DON'T KNOW22

BRISENTINE'S FIRST NAME.  IT MAY BE ROBERT.23

BY MR. BRUCE:24

Q. NOW, WOULD YOU AGREE THAT HER RESPONSE TO THESE WITNESSES25
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AS THEY CAME IN ONE BY ONE WAS TO SAY I DON'T REMEMBER ANY OF1

THAT?2

A. YES, I THINK THAT IS CORRECT.  I MEAN, I DON'T THINK SHE3

ACKNOWLEDGED ANY OF THOSE STATEMENTS.  CERTAINLY THE TONE OF4

WHAT SHE WAS SAYING WOULD HAVE BEEN PRETTY MUCH CONSTANT.5

Q. NOW, DID THERE COME A TIME WHERE YOU HAD TO GO BACK TO6

COURT?7

A. YES.8

Q. LET ME CALL UP ON THE SCREEN TRIAL DAY 20, PAGE THREE. 9

AND THIS IS ON AUGUST -- WE'VE ALREADY AGREED THIS IS ON10

AUGUST 16TH, 1979 -- 11

A. YES.12

Q. -- THURSDAY, THE DAY OF THE INTERVIEWS, IS THAT RIGHT?13

A. YES.14

Q. DO YOU SEE AT THE TOP OF THE PAGE THAT IT SAYS 1:00 P.M.?15

A. YES.16

Q. AND THE INTERVIEWS -- THERE HAD BEEN NO COURT THAT17

MORNING, RIGHT, FOR PURPOSES OF THE INTERVIEW?18

A. THAT'S RIGHT.19

Q. AND IF MR. MCGINNISS CITES AS THE BEGINNING MOMENT OF THE20

HELENA STOECKLEY INTERVIEW AS 10:04 A.M., WOULD YOU DISAGREE21

WITH HIM?22

A. NO, I WOULDN'T QUARREL WITH THAT.23

Q. OKAY.  SO, THE INTERVIEW HAD BEEN GOING ON FROM 10:04 TO24

ABOUT 1:00 P.M. --25
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A. YES.1

Q. -- BEFORE THIS COURT PROCEEDING, IS THAT RIGHT?2

A. YES.3

Q. OKAY.  NOW, LET'S GO DOWN TO LINE TEN.  AND CAN YOU READ4

US LINE TEN THROUGH 16, WHAT THE COURT SAYS TO THE PARTIES AND5

THE ATTORNEYS?6

A. WOULD YOU LIKE FOR ME TO READ IT?7

Q. YES, PLEASE.8

A. GENTLEMEN, I WILL ENTERTAIN A REPORT FROM YOU ON THE9

STATUS OF YOUR INTERROGATION OF A WITNESS WHO WAS NOT10

AVAILABLE TO EITHER SIDE UNTIL THIS MORNING AT NINE O'CLOCK11

AND THE QUESTION OF WHICH WITNESS NOW APPARENTLY BY ONE SIDE12

OR THE OTHER OR BOTH SEEMS TO BE IN AND ABOUT ITS THIRD HOUR. 13

ARE YOU READY TO PROCEED IN THIS CASE?14

Q. AND THE PERSON WHO REPLIES IS YOU, IS THAT RIGHT?15

A. YES.16

Q. CAN YOU READ THAT, 17 THROUGH 22?17

A. YES.  18

YOUR HONOR, LET ME EXPRESS THE THANKS OF THE DEFENSE19

FOR THE COURT'S INDULGENCE AND THE JURY'S INDULGENCE THIS20

MORNING AS WE HAVE HAD AN OPPORTUNITY TO TALK WITH THIS21

WITNESS WHO HAS, INDEED, BEEN UNAVAILABLE TO EITHER SIDE FOR A22

LONG PERIOD OF TIME.23

Q. AND KEEP READING, IF YOU WOULD.24

A. WE HAVE ALMOST CONCLUDED OUR DISCUSSIONS WITH THE WITNESS25
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AND WILL BE IN A POSITION VERY SHORTLY TO TURN THE WITNESS1

OVER TO THE GOVERNMENT IF THE GOVERNMENT DESIRES TO TALK WITH 2

THE WITNESS.3

Q. JUST FOR THE RECORD, NOW WE'RE ON PAGE FOUR, IS THAT4

RIGHT?  YES.  YES.  WE'RE ON TRIAL DAY 20, PAGE FOUR.  GO5

AHEAD.6

A. WE WILL LEAVE ANY REMARKS TO MR. BLACKBURN ABOUT THAT.7

Q. AND THEN LINE THREE THROUGH SEVEN, IT'S FAIR TO SAY THAT8

JUDGE DUPREE IS ASKING IF MR. BLACKBURN WANTS TO HAVE AN9

OPPORTUNITY TO INTERVIEW AND HE DOES?10

A. YES.11

Q. IT'S ASKED IN SORT OF A DIFFERENT STYLE?12

A. IT WAS IN THE -- KIND OF IN THE STYLE OF WILLIAM13

FAULKNER.14

Q. NOW, STARTING WITH LINE EIGHT, DO YOU SEE WHERE THE COURT15

TURNS TO ADDRESS THE JURY?16

A. YES.17

Q. NOW, I'M NOT GOING TO ASK YOU TO READ ALL OF THAT ALOUD,18

BUT YOU CAN READ IT SILENTLY IF YOU WANT TO, BUT IS THE GIST19

OF THIS THAT HE'S APOLOGIZING TO THE JURY THAT THIS IS TAKING20

SO MUCH TIME?21

A. YES.22

Q. AND DOWN AT LINE 19 OR SO, GOING ON DOWN, HE ASKS YOU A23

QUESTION IS THAT SO, MR. SMITH?  DO YOU SEE THAT?24

A. YES, I DO.25
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Q. AND YOUR REPLY?1

A. YES, SIR.2

Q. AND THEN HE SAYS WHAT?  23 AND 24.3

A. I KNOW YOU WERE NOT PAYING ATTENTION, BUT IS THAT SO?4

Q. AND YOU REPLY?5

A. WHATEVER YOU SAY, YOUR HONOR.6

Q. ALL RIGHT.  SO, THEN HE GOES ON TO EXPLAIN TO THE JURY ON7

LINES TWO THROUGH NINE ON PAGE FIVE OF TRIAL DAY 20 THAT HE'S8

GOING TO SEND THEM HOME, IS THAT RIGHT?9

A. THAT'S RIGHT.10

Q. AND YOU NOTICE AT LINE SEVEN, THE JUDGE TELLS THE JURY11

I'M GOING TO RECESS COURT UNTIL TOMORROW MORNING AT NINE12

O'CLOCK?13

A. YES.14

Q. IS THAT CONSISTENT WITH YOUR RECOLLECTION?15

A. IT IS.16

Q. ALL RIGHT.  AND HE GOES ON TO EXPLAIN THAT A LITTLE17

FURTHER.  LET'S MOVE ON DOWN.  AND LET'S GO TO PAGE SIX.  HE'S18

REALLY REASSURING THE JURY ON THIS POINT, WOULD YOU AGREE?19

A. YES.20

Q. AND AGAIN AT LINE NINE THROUGH 11, HE ANNOUNCES THAT21

COURT WILL BE RECESSED UNTIL TOMORROW MORNING AT NINE O'CLOCK,22

IS THAT CORRECT?23

A. YES.24

Q. AND THEN, MR. SEGAL, READ LINE 12 THROUGH 14.  MR. SMITH,25
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READ WHAT MR. SEGAL SAID.  I'M SORRY.1

A. AFTER THE JURY'S EXCUSED I HAVE A BRIEF ADMINISTRATIVE2

MATTER, YOUR HONOR.3

Q. THIS IS MR. SEGAL APPARENTLY INDICATING THAT HE WANTS TO4

TAKE UP SOMETHING WITH THE COURT OUT OF THE PRESENCE OF THE5

JURY?6

A. YES.7

Q. AND CAN YOU READ JUDGE DUPREE'S REPLY AT 15 THROUGH 19?8

A. OH, YES, THE COURT NEVER STOPS WORK, BUT I DON'T WANT TO9

KEEP THESE JURORS HERE ANY LONGER SO WE WILL LET YOU RETIRE10

UNTIL TOMORROW MORNING AT NINE O'CLOCK.  WE WILL GO BACK ON11

OUR REGULAR FRIDAY SCHEDULE, WITNESS OR NO.12

Q. SO, THAT FURTHER INDICATES THAT THE NEXT DAY IS GOING TO13

BE FRIDAY, AUGUST THE 17TH, JUST TO ORIENT OUR DATES AGAIN, IS14

THAT RIGHT?15

A. YES.  YES.16

Q. AND THE JURY LEAVES AT WHAT TIME?17

A. 1:08.18

Q. AND THEN THE JUDGE ENTERTAINS WHATEVER MR. SEGAL WANTS TO19

BRING UP.  I'M NOT SURE THERE IS A PAGE SEVEN, BUT LET'S GO TO20

IT IN CASE.  WE MIGHT NOT HAVE IT IN THIS EXCERPT.  YES, WE21

DO.  WOULD YOU GO AHEAD AND READ WHAT MR. SEGAL SAYS AT LINES22

TWO THROUGH EIGHT?23

A. I CAN TELL YOUR HONOR AND THEN YOU CAN DECIDE HOW WE24

SHOULD PROCEED.  THE WITNESS WHOSE PROBLEMS HAVE CAUSED OUR25
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DELAY TODAY WAS TAKEN INTO CUSTODY PURSUANT TO A MATERIAL1

WITNESS WARRANT THAT WAS ISSUED UPON MY REQUEST.  WE HAVE2

INTERVIEWED THE WITNESS.  THE GOVERNMENT INTENDS TO INTERVIEW3

HER.4

Q. NOW, HOLD ON BEFORE WE LEAVE THAT PARAGRAPH.  MR. SEGAL5

AGAIN IS CONFIRMING THAT IT WAS A MATERIAL WITNESS WARRANT6

ISSUED UPON DEFENSE REQUEST, IS THAT RIGHT?7

A. YES.8

Q. AND HE ACKNOWLEDGES THAT HE'S INTERVIEWED THE WITNESS9

STOECKLEY?10

A. YES.11

Q. AND THAT THE GOVERNMENT INTENDS TO INTERVIEW HER?12

A. THAT'S RIGHT.13

Q. AND MOVING ON TO LINE NINE.  JUST READ NINE THROUGH 16,14

PLEASE.15

A. SHE AND A MAN WHO IDENTIFIES HIMSELF AS HER FIANCE ARE16

CONCERNED ABOUT THE NECESSITY FOR HER CONTINUED CONFINEMENT17

PENDING THE DISPOSITION OF HER APPEARANCE HERE.  THEY HAVE18

MADE A REQUEST OF ME AND I HAVE HAD OCCASION TO SPEAK TO A19

WITNESS WHO I THINK MAY BE SOMEWHAT HELPFUL AND WHO KNOWS MS.20

STOECKLEY WELL.  THAT IS FORMER FAYETTEVILLE POLICE DETECTIVE21

MR. P.E. BEASLEY.  MR. BEASLEY IS HERE.22

Q. NOW, DOES IT SEEM THAT MR. SEGAL IS PROPOSING THAT MS.23

STOECKLEY BE RELEASED FROM CUSTODY?  AND WE CAN READ ON DOWN.24

A. I'M NOT SURE I TAKE THAT FROM THAT PARAGRAPH BUT --25
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Q. WELL, READ 17 THROUGH 22.1

A. ALOUD?  READ IT ALOUD?2

Q. YES, PLEASE.3

A. OKAY.  4

WHAT MS. STOECKLEY HAS ASKED AND MR. DAVIS, HER5

FIANCE, HAVE ASKED IS THAT WE CONSIDER ASKING THE COURT ON HER6

BEHALF TO LIFT THE WARRANT.  WE WILL SERVE HER WITH A SUBPOENA7

AND THAT SHE WILL, IF BROUGHT INTO COURT OR OTHERWISE, SHE AND8

HER FIANCE HAVE BOTH PROMISED THAT THEY WOULD APPEAR.9

Q. ALL RIGHT.  AND LET'S TALK ABOUT MR. DAVIS.  DID YOU SEE10

THE MAN MR. ERNEST DAVIS?11

A. YES, I DID.12

Q. AND HE APPEARED TO HAVE SOME SORT OF RELATIONSHIP WITH13

HELENA STOECKLEY?14

A. HE SEEMED -- HE SEEMED TO BE HER BOYFRIEND OR SOMETHING15

LIKE THAT.16

Q. AND WAS HE AROUND AND ABOUT ON THE SEVENTH FLOOR OF THE17

FEDERAL BUILDING THE DAY OF THE HELENA STOECKLEY DEFENSE18

INTERVIEW?19

A. YES, AS I RECALL HE WAS, AND THAT'S THE ONLY TIME I THINK20

I SAW HIM.21

Q. AND IS IT TRUE THAT HE WAS NOT ALLOWED BY MR. SEGAL TO22

SIT IN ON THE INTERVIEW WHEN THE FOUR OF YOU WERE IN THE ROOM;23

SEGAL, SMITH, STOECKLEY, MCGINNISS?24

A. HE WAS NOT THERE.25
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Q. DID HE HAVE SORT OF A BEDRAGGLED APPEARANCE, MR. DAVIS?1

A. HE DID.  HE LOOKED UNKEMPT.2

Q. DO YOU RECALL IF HE WAS BAREFOOT?3

A. I THINK HE WAS, YES.4

Q. NOW, IT SEEMS THAT IT IS BEING PROPOSED THAT STOECKLEY BE5

LET OUT OF CUSTODY?6

A. YES.7

Q. AND IN MODERN DAY, WE WOULD CALL THAT, MR. BEASLEY BEING8

OFFERED AS A THIRD PARTY CUSTODIAN, ALTHOUGH I DON'T SEE THESE9

WORDS HERE, WOULD YOU AGREE?10

A. YES.11

Q. NOW, LET'S MOVE ON TO THE NEXT PAGE.  READ LINES SEVEN12

THROUGH 14, PLEASE, ALOUD.13

A. THE COURT:  LET ME JUST SAY IN THAT CONNECTION THAT I14

WILL NOT RELEASE HER UNTIL BOTH SIDES HAVE HAD A FULL AND FAIR15

OPPORTUNITY.  THAT IS WHY WE ARE TAKING THIS DAY OFF THAT16

STARTED OUT AS A 30 MINUTE REQUEST.  I EXTENDED IT TO 45 AND17

THEN AN HOUR AND 15 AND NOW IT'S ALL DAY.  SURELY, WE ARE NOT18

GOING TO LET THIS WITNESS GO UNTIL BOTH SIDES HAVE HAD AN19

AMPLE OPPORTUNITY TO TALK WITH HER.20

Q. SO, THE COURT WANTED TO MAKE SURE THAT BOTH SIDES HAD AN21

AMPLE OPPORTUNITY TO INTERVIEW MS. STOECKLEY?22

A. YES.23

Q. NOW, DO YOU RECALL THAT MR. BEASLEY ACTUALLY TESTIFIES24

BRIEFLY HERE ABOUT HIS ABILITY TO WATCH OVER MS. STOECKLEY IF25
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SHE WERE LET OUT?1

A. I VERY VAGUELY RECALL THAT, BUT I THINK THAT'S CORRECT.2

Q. OKAY.  LET'S SEE IF WE CAN GO TO PAGE 20 -- I'M SORRY,3

TRIAL DAY 20, PAGE NINE.  AND DO YOU SEE IN THE MIDDLE OF THE4

PAGE WHERE P.E. BEASLEY WAS CALLED AS A WITNESS?5

A. YES.6

Q. AND LET'S BACK UP TO THE TOP HALF OF THAT PAGE A MINUTE. 7

A LITTLE MORE.  I NOTICE -- DO YOU NOTICE THAT MR. SEGAL ASKS8

IF HE SHOULD BE SWORN AS A WITNESS AND THE COURT SAYS NO?  DO9

YOU SEE THAT, MR. SMITH?  LINE SIX THROUGH NINE.10

A. THE COURT SAYS I'M GOING TO HEAR YOU.11

Q. AND THEN MR. SEGAL SAYS?12

A. MR. SEGAL SAYS SHALL WE SWEAR THE WITNESS, YOUR HONOR,13

AND THE COURT SAYS NO.14

Q. OKAY.  I'M GOING TO SKIP OVER MR. BEASLEY'S TESTIMONY AND15

LET'S GO TO PAGE 12.  IF YOU'D PICK UP ON LINE TEN, IN THE16

MIDDLE OF LINE TEN, IT APPEARS THAT SOMEONE ON BEHALF OF THE17

GOVERNMENT IS SPEAKING.  18

CAN YOU READ THE SENTENCE THAT STARTS WITH I THINK19

AND READ TO THE END OF THE PARAGRAPH?20

A. I THINK THE GOVERNMENT IS CONCERNED THAT SO MUCH TROUBLE21

WAS SPENT IN LOCATING HER AND BRINGING HER IN THE FIRST PLACE,22

WE ARE VERY SKEPTICAL OF RELEASING HER AT THIS TIME.23

Q. AND THE COURT SAYS WHAT IN LINE 14 AND 15?24

A. I WILL NOT RELEASE HER AT THIS TIME.25
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Q. AND SO MR. BLACKBURN THANKS THE COURT?1

A. YES.2

Q. SO, PRESUMABLY, IT WAS HIM SPEAKING ABOUT THIS --3

A. YES.4

Q. -- WOULD YOU AGREE?  5

A. (WITNESS NODS HEAD.)6

Q. NOW, LET'S GO DOWN TO LINE 17, AND READ WHAT JUDGE DUPREE7

SAYS FROM LINE 17 THROUGH 24.8

A. I WILL LET YOU QUESTION THE WITNESS AND IT MAY BE THAT IT9

WILL BE RESOLVED BY RELEASING HER FROM A SUBPOENA.  IT COULD10

BE.  I DON'T KNOW ANYTHING ABOUT IT, BUT CONCEIVABLY SHE MIGHT11

NOT EVEN BE A WITNESS IN THE CASE, BUT I'M NOT GOING TO12

RELEASE HER UNTIL BOTH SIDES HAVE HAD A CHANCE TO TALK TO HER13

AND THEN YOU MAY LET ME KNOW NOT LATER THAN 4:15 THIS14

AFTERNOON.15

Q. AND THEN MR. BLACKBURN MAKES THE STATEMENT THAT BEGINS ON16

PAGE -- ON LINE 25.  COULD YOU READ THAT AND THEN WE'LL TRY TO17

SHOOT OVER TO PAGE 13.18

A. MR. BLACKBURN:  I MIGHT ASK COUNSEL, I KNOW YOU HAVE SAID19

THAT I COULD SEE HER SHORTLY, BUT CAN YOU BE MORE SPECIFIC AS20

TO WHEN SHORTLY MIGHT COME.21

Q. AND WHAT DOES MR. SEGAL REPLY IN LINES THREE THROUGH22

NINE?23

A. MR. SEGAL:  I NEED TO DEFINE A COUPLE OF MATTERS, MR.24

BLACKBURN, BUT I WOULD SAY BY TWO O'CLOCK.  I JUST WANT TO ADD25
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FOR THE RECORD, YOUR HONOR, THE REQUEST IN REGARD TO WHETHER1

MS. STOECKLEY SHOULD BE RELEASED OR NOT WAS THE REQUEST THAT I2

CONVEYED AT HER INSTANCE.  IT IS NOT NECESSARILY MY REQUEST,3

YOUR HONOR.4

Q. NOW, WHAT MR. SEGAL WAS PROPOSING WAS TO RELEASE HER FROM5

CUSTODY AND PUT HER UNDER SUBPOENA, IS THAT RIGHT?6

A. YES.7

Q. AND THAT WOULD BE A SUBPOENA FROM THE DEFENSE?8

A. YES.9

Q. YOU WERE PUTTING ON YOUR CASE AT THIS TIME, IS THAT10

RIGHT?11

A. EXCUSE ME?12

Q. THE DEFENSE WAS PUTTING ON THE DEFENSE CASE AT THE TIME?13

A. WE WERE.  YES, WE WERE.14

Q. YOU WERE IN THE MIDST OF CALLING THE DEFENSE WITNESSES?15

A. YES.16

Q. THE PROSECUTION HAD ALREADY PUT ON ITS CASE FOR MANY17

WEEKS?18

A. YES.19

Q. AND MR. MACDONALD WAS NOT AN INDIGENT DEFENDANT, IS THAT20

RIGHT?21

A. NO.22

Q. HE DIDN'T HAVE APPOINTED COUNSEL?23

A. NO.24

Q. AND HE DIDN'T HAVE ACCESS TO COURT FUNDS TO PAY FOR25
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THINGS LIKE WITNESSES --1

A. NO.2

Q. -- IS THAT CORRECT?3

A. THAT'S CORRECT.4

Q. HE WAS FUNDING HIS OWN DEFENSE?5

A. HE WAS.6

Q. HE WAS PAYING YOU AND MR. SEGAL?7

A. HE WAS.8

Q. AND IF YOU HAD TO SUBPOENA WITNESSES, HE HAD TO PAY FOR9

THAT?10

A. YES.11

Q. AND WHEN YOU'RE A NON-INDIGENT DEFENDANT, WHEN YOU12

SUBPOENA WITNESSES, YOU HAVE TO TENDER THEIR TRAVEL EXPENSES13

AND WITNESS FEES, IS THAT CORRECT?14

A. YES, SIR.15

Q. SO, THAT'S WHAT WOULD HAVE HAD TO BE DONE IF MS.16

STOECKLEY WAS RELEASED?17

A. YES.18

Q. NOW, MR. SEGAL SAYS THAT HE'S GOING TO DEFINE A COUPLE OF19

MATTERS, BUT BY TWO O'CLOCK HE'LL CONCLUDE THE DEFENSE20

INTERVIEW AND MAKE HER AVAILABLE TO THE PROSECUTION, IS THAT21

HOW YOU READ IT?22

A. THAT'S HOW I READ IT.23

Q. IS THAT CONSISTENT WITH YOUR RECOLLECTION?24

A. IT IS.25
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Q. NOW, LET'S GO DOWN TO -- A FEW MORE LINES.  LINE 141

THROUGH 18, PLEASE READ THAT ALOUD.2

A. THE COURT:  TAKE A RECESS UNTIL TOMORROW MORNING AT NINE3

O'CLOCK.  THE PROCEEDING WAS ADJOURNED AT 1:17 P.M., TO4

RECONVENE AT NINE O'CLOCK ON FRIDAY, AUGUST 17, 1979.5

Q. SO, COURT WAS OVER FOR THE DAY AT 1:17 P.M., IS THAT6

RIGHT?7

A. I THINK SO.8

Q. AND DID MR. SEGAL AND YOU CONCLUDE YOUR INTERVIEW BY9

APPROXIMATELY 2:00 P.M., AS FAR AS YOU RECALL?10

A. I DO NOT REMEMBER PARTICIPATING IN THAT INTERVIEW AND IT11

IS LIKELY THAT I DID, THOUGH, IT MAY BE THAT I HAD SOME OTHER12

TASK BECAUSE I DON'T REMEMBER BEING IN THE ROOM THEN.13

Q. OKAY.  AND IS IT FAIR TO SAY THAT WHATEVER PORTION OF THE14

INTERVIEW TOOK PLACE AFTER THIS COURT PROCEEDING, HELENA15

STOECKLEY'S ANSWERS WERE NOT DIFFERENT THAN THEY HAD BEEN16

BEFORE?17

A. I DON'T THINK SO, NO.18

Q. NOW, PRESUMABLY, SHE WAS TENDERED FOR A PROSECUTION19

INTERVIEW AT THE CONCLUSION OF THE DEFENSE INTERVIEW?20

A. YES.21

Q. DO YOU KNOW -- THE U.S. ATTORNEY'S OFFICE IN THE FEDERAL22

BUILDING IS ON THE EIGHTH FLOOR, IS THAT CORRECT?23

A. IT IS.24

Q. ONE FLOOR ABOVE THE SEVENTH FLOOR THAT WE HAD ON THE25
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SCREEN A LITTLE WHILE AGO?1

A. YES.2

Q. YOU DON'T KNOW HOW MS. STOECKLEY GOT FROM THE SEVENTH3

FLOOR TO THE EIGHTH FLOOR FOR A PROSECUTION INTERVIEW, DO YOU?4

A. NO.5

Q. AND YOU WERE NOT PRESENT DURING ANY PART OF THE6

PROSECUTION INTERVIEW?7

A. I WAS NOT.8

Q. AND THERE WOULD BE NO NEED TO RETURN TO COURT THAT DAY --9

A. NO.10

Q. -- BECAUSE COURT HAD ADJOURNED, IS THAT RIGHT?11

A. COURT WAS ADJOURNED.12

Q. NOW, DO YOU RECALL BUMPING INTO JIM BLACKBURN LATER THAT13

DAY IN THE FEDERAL BUILDING AFTER THE PROSECUTION INTERVIEW?14

A. I DO.15

Q. AND DO YOU RECALL THAT HE SAID WORDS TO THE EFFECT THAT16

THE GOVERNMENT DIDN'T GET ANYTHING INTERESTING OUT OF MS.17

STOECKLEY AND ASKING YOU THE SAME THING?18

A. IT WAS A -- YES, I REMEMBER THAT VERY WELL.  I REMEMBER19

WHERE WE WERE STANDING.  AND MR. BLACKBURN AND I OFTEN HAD20

EXCHANGES LIKE THAT.  I WAS VERY EAGER TO GAIN AS MUCH21

INFORMATION AS I COULD.22

Q. WHERE WERE YOU STANDING?23

A. WE WERE STANDING AT THE EDGE OF THE COURTROOM.  THERE WAS24

A DOOR AND WE WERE STANDING ALMOST IN THAT DOORWAY AS I25

-2267-

Appeal: 15-7136      Doc: 31-2            Filed: 08/16/2016      Pg: 121 of 720 Total Pages:(841 of 2180)



Smith/Cross Page 103

September 17, 2012

REMEMBER AND WE HAD A CONVERSATION THAT LASTED 15 SECONDS,1

SOMEWHAT LIKE THAT.2

Q. AND THE GIST OF THE CONVERSATION WAS THAT HE DIDN'T SEE3

ANYTHING MEANINGFUL IN HIS INTERVIEW AND YOU SAID MUCH THE4

SAME THING?5

A. SOMEWHAT LIKE THAT, YES.6

Q. DO YOU RECALL MAKING A STATEMENT IN 2006, THAT IF7

STOECKLEY HAD CONFESSED IN THE DEFENSE INTERVIEW YOU WOULD8

HAVE SKIPPED OUT OF THE ROOM?9

A. I DON'T REMEMBER SAYING IT, BUT I PROBABLY WOULD HAVE.10

Q. AND, IN FACT, YOU DID NOT SKIP OUT OF THE ROOM?11

A. NO.12

Q. MIGHT IT HAVE BEEN DANCED OUT OF THE ROOM?13

A. I'M NOT MUCH OF A DANCER, I WOULD BE BETTER AT SKIPPING,14

BUT ONE OR THE OTHER.  THE POINT WOULD BE IS THAT I WOULD HAVE15

BEEN VERY, VERY HAPPY.16

Q. AND YOU DIDN'T SKIP OR DANCE OUT OF THE ROOM AFTER THE17

DEFENSE INTERVIEW?18

A. NO.19

Q. AND THAT'S THE END OF HELENA STOECKLEY ON THURSDAY,20

AUGUST 16TH, AS FAR AS YOU'RE CONCERNED.  YOU DIDN'T SEE HER21

AGAIN?22

A. I THINK SO.23

Q. SO, ON FRIDAY SHE TAKES THE STAND TO TESTIFY, IS THAT24

CORRECT?25

-2268-

Appeal: 15-7136      Doc: 31-2            Filed: 08/16/2016      Pg: 122 of 720 Total Pages:(842 of 2180)



Smith/Cross Page 104

September 17, 2012

A. I THINK THAT'S RIGHT.1

Q. LET'S GO TO TRIAL DAY 21, PAGE SIX, PLEASE.  DO YOU SEE2

THAT ON THE SCREEN?3

A. I DO.4

Q. WOULD YOU READ LINES THREE THROUGH EIGHT SPOKEN BY MR.5

BLACKBURN?6

A. MR. BLACKBURN:  THIS IS THE ONE, OF COURSE, WE ALL TALKED7

TO YESTERDAY.  I REMEMBER YOU TALKING ABOUT A VOIR DIRE.  I8

KNOW THAT WADE MENTIONED THIS MORNING THAT SHE HAD COMMENTED9

ON THE NECESSITY OF WANTING AN ATTORNEY.  I JUST WANTED TO BE10

SURE BEFORE WE GOT STARTED HOW WE'RE GOING TO GO.11

Q. SO, HE'S BRINGING UP THE ISSUE OF WHETHER OR NOT THERE'S12

GOING TO BE AN ATTORNEY APPOINTED FOR HELENA STOECKLEY, IS13

THAT RIGHT?14

A. YES.15

Q. AND THEN YOU REPLY IN LINES NINE THROUGH 12, AND PLEASE16

READ THAT.17

A. I THINK OUR POSITION, JUDGE -- OF COURSE, WE WILL DO18

WHATEVER YOUR HONOR WISHES TO DO -- BUT I FEEL THAT WE WILL19

JUST GO AHEAD WITH HER, IF WE CAN, AND SEE WHAT HAPPENS.20

Q. AND APPARENTLY MR. BLACKBURN AND THE COURT ARE IN21

AGREEMENT WITH THAT?22

A. YES.23

Q. SO, YOU'RE PROPOSING THAT THE TESTIMONY PROCEED WITHOUT24

APPOINTING HER COUNSEL?25
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A. YES.1

Q. ALL RIGHT.  NOW, IF WE'LL GO DOWN A FEW LINES, IT APPEARS2

THAT SHE IS CALLED TO THE STAND AND IS IT TRUE THAT SHE BEGINS3

HER DIRECT EXAMINATION, ACCORDING TO THE TRANSCRIPT, AT 9:034

A.M.?5

A. YES.6

Q. NOW, I'M NOT GOING TO TAKE YOU THROUGH EVERY LINE OF7

THIS, BUT I WANT TO LOOK AT SOME OF PAGES 16 THROUGH 24. 8

LET'S GO TO TRIAL DAY 21, LINE 16.  I'M SORRY, PAGE 16.  I9

DIDN'T MEAN TO SAY LINE 16.  LET'S GO UP A LITTLE BIT, PLEASE.10

DO YOU RECALL MR. SEGAL ASKING HER ABOUT HER DRUG11

USE?12

A. I DON'T HAVE AN INDEPENDENT RECOLLECTION OF IT, BUT I'M13

SURE HE DID.14

Q. ALL RIGHT.  LET'S MAKE IT BIGGER FOR THE WHOLE PAGE. 15

LET'S START WITH LINE 12.  BY THE WAY, DID MR. SEGAL HANDLE16

THE EXAMINATION OF MS. STOECKLEY WHILE SHE WAS ON THE STAND17

TESTIFYING FOR THE DEFENSE?18

A. HE DID.19

Q. AND THIS TESTIMONY WAS IN OPEN COURT BEFORE THE JURY, IS20

THAT RIGHT?21

A. YES.22

Q. MS. STOECKLEY DID NOT TESTIFY OUT OF THE PRESENCE OF THE23

JURY?24

A. NO.25
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Q. AND SHE WAS NOT PROHIBITED BY JUDGE DUPREE FROM1

TESTIFYING?2

A. NO.3

Q. ALL RIGHT.  AND WOULD YOU READ THE QUESTIONS AND ANSWERS4

FROM MR. SEGAL AND MS. STOECKLEY STARTING ON LINE 12 AND GOING5

DOWN TO LINE 21?6

A. QUESTION:  HOW OFTEN WOULD YOU SAY DURING THAT PERIOD7

WERE YOU USING HEROIN?  LET'S TALK ABOUT ON A DAILY OR WEEKLY8

BASIS SO THAT WE CAN GET A BETTER FIX ON IT.  9

ANSWER:  DURING THE DAY MAYBE SIX OR SEVEN TIMES.  10

QUESTION:  YOU WOULD TAKE AN INTRAVENOUS INJECTION11

OF HEROIN AND/OR OPIUM SIX OR SEVEN TIMES A DAY?  12

ANSWER:  YES, SIR.  13

QUESTION:  THAT WENT ON FOR HOW LONG?  HOW LONG DID14

YOU REMAIN ADDICTED TO THE USE OF HEROIN AND OPIUM?  15

ANSWER:  OFF AND ON ABOUT NINE YEARS.16

Q. NOW, LET'S SKIP OVER TO PAGE 22, AND IF YOU WOULD START17

READING AT THE TOP, IT SAYS BY MR. SEGAL.18

A. BY MR. SEGAL:  QUESTION:  DID YOU ALSO HAVE OCCASION TO19

USE IN '69 OR '70 A DRUG KNOWN AS MESCALINE?20

YES, SIR.  21

QUESTION:  IS THAT ALSO ANOTHER HALLUCINOGEN LIKE22

LSD?  23

ANSWER:  IT IS MILDER.  24

QUESTION:  IT IS A MILDER HALLUCINOGEN.  DID YOU25
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YOURSELF HAVE OCCASION TO USE IT IN '69 AND '70?  1

ANSWER:  YES, SIR. 2

QUESTION:  HOW OFTEN WOULD YOU SAY, MS. STOECKLEY,3

YOU KNOW, YOU WOULD USE MESCALINE?  4

ANSWER:  MAYBE TWICE A WEEK.  5

QUESTION:  WHY WOULD YOU USE THAT AS OPPOSED TO LSD? 6

WAS THERE ANY DIFFERENCE?  WOULD IT HAVE MADE A DIFFERENT7

MEANING -- WOULD IT HAVE A DIFFERENT MEANING TO YOU?  8

ANSWER:  I JUST DIDN'T LIKE LSD THAT MUCH.  IT WAS9

TOO HEAVY FOR ME.  MESCALINE WAS A LOT EASIER.  10

QUESTION:  WHEN YOU SAY THAT LSD WAS TOO HEAVY FOR11

YOU, ARE YOU SAYING THAT THE EXPERIENCES THAT YOU HAD WHEN YOU12

TOOK LSD WERE TOO DISTURBING OR UPSETTING, WOULD IT BE FAIR TO13

SAY THAT?  14

ANSWER:  I DIDN'T LIKE THE DRUG TAKING ME AND THAT'S15

WHAT IT WOULD DO.  WITH MESCALINE I COULD HANDLE IT USUALLY.  16

QUESTION:  YOU SAY DRUG TAKING ME.17

Q. THAT'S FAR ENOUGH, MR. SMITH.  THANK YOU.18

A. ALL RIGHT.19

Q. NOW, LET'S -- IT SEEMS THAT MS. STOECKLEY HAS SOME20

EXPERTISE IN ILLEGAL DRUGS?21

A. YES, SHE HAD HAD SOME EXPERIENCE WITH IT.22

Q. NOW, LET'S MOVE TO PAGE 46.  LET'S LOOK AT LINE SIX.23

A. ALL RIGHT.24

Q. AND CAN YOU READ THAT THROUGH THE BOTTOM OF THE SCREEN?25
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A. YES.  1

HAD YOU HAD ANY DRUGS DURING THE DAY OF FEBRUARY 16,2

1970?  3

ANSWER:  YES, SIR.  4

QUESTION:  WOULD YOU TELL US, TO THE BEST OF YOUR5

RECOLLECTION, MS. STOECKLEY, WHAT YOU HAD TAKEN -- WHAT TYPES6

OF DRUGS YOU HAD TAKEN THAT DAY?  7

ANSWER:  WELL, I HAD TAKEN FOR SURE THE OPIUM AND8

THE HEROIN.  I HAD SMOKED GRASS ALL DAY, AND THEN, WHEN GREG9

LEFT, HE LEFT ME WITH A HIT OF MESCALINE WHICH I SWALLOWED10

THERE AT THE CAR BEFORE HE BACKED OUT.11

Q. ALL RIGHT.  FEBRUARY 16TH, 1970, WAS THE DAY BEFORE THE12

MACDONALD MURDERS AND BY THAT -- LET ME REPHRASE THAT13

QUESTION.  DID THE MACDONALD MURDERS OCCUR ON THE EARLY14

MORNING HOURS OF FEBRUARY 17TH, 1970?15

A. YES.16

Q. IN THE MIDDLE OF THE NIGHT BASICALLY?17

A. YES.18

Q. AND SO THE DAY OF FEBRUARY 16TH, WOULD BE THE DAY19

PRECEDING THE EVENING OF THE MURDERS?20

A. YES.21

Q. ALL RIGHT.  LET'S GO ON TO TRIAL TRANSCRIPT DAY 21, PAGE22

107.  DO YOU SEE HERE THAT MR. SEGAL ASKS FOR A BENCH23

CONFERENCE AT LINE TWO AND THREE?24

A. I SEE IT.25
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Q. AND BEGINNING AT LINE SIX -- READ LINES ALOUD, PLEASE,1

SIX THROUGH 13.2

A. AT THIS TIME, YOUR HONOR, I ASK FOR LEAVE OF COURT TO3

TAKE THIS WITNESS AS ON CROSS, BECAUSE SHE IS A SURPRISE AND4

HOSTILE WITNESS.  5

I REPRESENT TO THE COURT THAT DURING THE INTERVIEWS6

WITH ME AND WITH OTHER PERSONS PRESENT SHE STATED THAT WHEN7

SHE LOOKED AT THE PICTURES SHE HAD A RECOLLECTION OF STANDING8

OVER A BODY HOLDING A CANDLE, SEEING A MAN'S BODY ON THE9

FLOOR.10

Q. LET'S MOVE DOWN AND KEEP READING.11

A. I ALSO MAY SAY, YOUR HONOR, WE ARE NOW DOWN TO THE BOTTOM12

FIVE OR SIX CRITICAL THINGS THAT SHE REVEALED YESTERDAY.  I13

HAVE A FEELING, BASED UPON HER ANSWER TO THIS ONE NOW, THAT14

WHEN AND IF I ASK HER IN DIRECT FASHION, THAT I MAY GET15

NEGATIVE ANSWERS.  16

I HAD NO ANTICIPATION OF THAT BECAUSE YESTERDAY17

THROUGHOUT THE TIME THAT SHE MADE THESE STATEMENTS WE ACCEPTED18

THEM, DID NOT EXPECT CONTRARY.  19

WE HAVE NOT HAD ANY DIFFERENT STATEMENTS FROM HER20

AND WE FEEL THAT WE'RE ENTITLED TO A PLEA OF SURPRISE AS WELL21

AS THE FACT, I THINK, AT THIS POINT THE EXTENT OF HER HOSTILE22

RELATIONSHIP NOT IN TERMS OF MANNER BUT THE HOSTILITY OF HER23

INTEREST TO THE DEFENDANT.24

Q. OKAY.  YOU CAN STOP.  IT SEEMS THAT MR. SEGAL IS25
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PROPOSING THAT HE BE ABLE TO QUESTION MS. STOECKLEY AS A1

HOSTILE WITNESS -- 2

A. YES.3

Q. -- IS THAT RIGHT?4

A. YES.5

Q. AND THE EFFECT OF THIS WOULD BE TO BE ABLE TO ASK HER6

LEADING QUESTIONS?7

A. YES, THAT WOULD BE THE EFFECT.8

Q. WHICH YOU WOULD NOT NORMALLY BE ABLE TO DO ON DIRECT9

EXAMINATION?10

A. CORRECT.  YES, SIR.11

Q. ALL RIGHT.  LET'S MOVE DOWN AND START WITH LINE EIGHT.12

A. SHE HAS ALREADY SAID SOMETHING, AND I DID NOT WANT TO13

RAISE A SURPRISE QUESTION.  I WANT TO DO IT ALL AT ONE TIME. 14

THE PHOTOGRAPH THAT I SHOWED HER OF THE BEDROOM OF KRISTEN15

MACDONALD DURING THE INTERVIEW YESTERDAY SHE STATED THAT SHE16

REMEMBERED RIDING THE ROCKING HORSE WHEN SHE LOOKED AT THAT17

PICTURE.18

Q. KEEP READING, PLEASE.19

A. SHE ALSO STATED YESTERDAY SHE REMEMBERED STANDING AT THE20

END OF THE SOFA HOLDING A CANDLE.  SHE ALSO SAID WHEN SHE SAW21

THE BODY OF KRISTEN MACDONALD, THE ONE WHEN SHE WAS CLOTHED22

WITH THE BABY BOTTLE, THAT THAT PICTURE LOOKED FAMILIAR TO23

HER.  THAT SCENE LOOKED FAMILIAR.24

SHE ALSO SAID WHEN SHE WAS SHOWN THE PHOTOGRAPH OF25
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COLETTE MACDONALD, THE SAME ONE I SHOWED HER TODAY, THAT SHE1

SAID THAT THE FACE IN THAT PICTURE LOOKED FAMILIAR, EXCEPT2

THAT THE CHIN WAS BROKEN AND IT MADE IT A LITTLE HARD.3

SHE ALSO STATED, AND I'M GOING TO GET TO IT --4

Q. WE'RE ON TO PAGE 109.5

A. -- SHE'S GOTTEN TO THE POINT WHERE SHE DOES NOT SOUND6

LIKE SHE'S GOING TO COOPERATE FURTHER -- THAT SHE WAS STANDING7

OFF THE CORNER OF HONEYCUTT ACROSS FROM MELONY VILLAGE.8

Q. KEEP READING FIVE THROUGH TEN, PLEASE.9

A. SHE HAS A RECOLLECTION OF STANDING THERE DURING THE EARLY10

MORNING HOURS OF FEBRUARY 17, 1970.  SHE FURTHER STATED11

YESTERDAY, AND I INTEND TO ASK HER NOW, THAT SHE HAS A12

RECOLLECTION OF STANDING OUTSIDE OF THE HOUSE LOOKING AT HER13

HANDS AND SAYING, MY GOD, THE BLOOD; OH MY GOD, THE BLOOD.14

SHE SAID THAT TOOK PLACE FEBRUARY 17, 1970.  15

THERE ARE WITNESSES TO EACH OF THESE THINGS.  I MUST16

SAY, YOUR HONOR, THERE WERE PERSONS PRESENT THE ENTIRE TIME17

THIS TOOK PLACE.  18

I INTEND TO NOW ASK HER DIRECTLY EACH OF THESE19

QUESTIONS.  IF SHE REFUSES OR DENIES HER STATEMENTS I ASK FOR20

LEAVE TO CONFRONT HER; DID YOU NOT SAY THAT YESTERDAY WHEN YOU21

WERE CONFRONTED WITH THESE PHOTOGRAPHS OR PHOTOS?22

IF SHE PERSISTS IN DENYING IT WE WILL OF COURSE23

IMPEACH HER AS WE HAVE THE RIGHT TO IMPEACH HER UNDER THE24

RULES.  ALTHOUGH WE HAVE CALLED HER AS A WITNESS, THERE ARE25
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RULES THAT PERMIT THAT TO BE DONE.  1

WHEN I AM DONE WITH THAT, I INTEND TO TURN HER OVER2

FOR CROSS-EXAMINATION.3

Q. OKAY.  YOU CAN STOP READING.4

A. ALL RIGHT.5

Q. NOW, ON PAGE 110, AT THE TOP OF THE PAGE, THE VERY NEXT6

COMMENT IS BY MR. BLACKBURN.  PLEASE READ ONE THROUGH FOUR.7

A. OF COURSE, I WAS NOT THERE WHEN SHE TALKED WITH THE8

DEFENSE YESTERDAY, BUT IN HER INTERVIEW WITH THE GOVERNMENT9

NONE OF THOSE STATEMENTS WERE MADE.  SHE SPECIFICALLY TOLD 10

US -- AND THEN THE COURT INTERRUPTS, DID YOU ASK HER ANY?  11

MR. BLACKBURN:  YES, SIR.  SHE SPECIFICALLY TOLD US12

THAT SHE HAD BEEN SHOWN THE PHOTOGRAPHS AND WE ASKED HER, DID13

YOU RECOGNIZE ANY OF THE SCENES IN THOSE PHOTOGRAPHS?  THE14

ANSWER WAS NO.  15

I ASKED HER HAVE YOU EVER BEEN IN THAT HOUSE?  SHE16

SAID NO.  I SAID DO YOU KNOW ANYTHING ABOUT THAT?  NO.  WHO DO17

YOU THINK DID IT?  DR. MACDONALD.  YOU KNOW, IT'S JUST ONE18

RIGHT AFTER THE OTHER.19

I DISCUSSED -- I TOLD MR. SMITH LAST NIGHT WHAT SHE20

TOLD US.  I WAS UNDER THE IMPRESSION TO THIS VERY MOMENT THAT21

WHAT SHE TOLD US WAS ESSENTIALLY WHAT SHE TOLD THEM.22

Q. LET ME INTERRUPT YOU A MINUTE.  IS THIS AN APPARENT23

REFERENCE TO THE CONVERSATION WITH MR. BLACKBURN THAT YOU HAVE24

PREVIOUSLY TESTIFIED ABOUT?25
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A. I THINK SO, YES.1

Q. ALL RIGHT.  NOW, CONTINUE READING WITH LINE 20.2

A. IT IS DIFFICULT FOR ME -- YOU KNOW, I AM NOT SAYING THAT3

THEY ARE NOT SAYING WHAT SHE SAID.  I JUST DON'T KNOW WHICH4

WAY IT IS BECAUSE SHE HAS NOT INDICATED ANYTHING TO THE5

GOVERNMENT.6

Q. OKAY.  NOW, YOU'RE THE NEXT SPEAKER?7

A. YES.8

Q. AND I WOULD LIKE FOR YOU TO READ LINES 24 AND 25 AND OVER9

TO THE NEXT PAGE.10

A. OKAY.  11

MR. SMITH:  JUDGE, HERE I THINK IS WHERE WE ARE. 12

GENERALLY, SHE SAID TO US THE SAME THING AND THAT IS, I DON'T13

REMEMBER.  BUT IN TWO OR THREE OR FOUR INSTANCES, WHATEVER THE14

LIST WOULD REVEAL, SHE SAYS SOMETHING WHICH WOULD GIVE AN15

INTERESTING INSIGHT INTO HER MIND.16

Q. ALL RIGHT.  STOP RIGHT THERE.  YOU'RE RESPONDING TO WHAT17

MR. BLACKBURN HAS TOLD THE JUDGE ABOUT HIS UNDERSTANDING18

HAVING TALKED TO YOU ABOUT THE TWO INTERVIEWS, IS THAT RIGHT?19

A. YES.20

Q. NOW, MR. SMITH, YOU HAVE A WELL DESERVED REPUTATION AS A21

GENTLEMAN, DO YOU NOT?22

A. I DON'T KNOW THE ANSWER TO THAT.23

THE COURT:  I DO.24

THE WITNESS:  THANK YOU.25
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BY MR. BRUCE:1

Q. ISN'T IT TRUE WHEN YOU MADE THIS STATEMENT TO JUDGE2

DUPREE, WEREN'T YOU JUST TOO MUCH OF A GENTLEMAN TO SAY IT3

OUTRIGHT THAT BERNIE SEGAL WAS EXAGGERATING WHAT HAD GONE ON4

IN THE DEFENSE INTERVIEW?5

A. I HAVE NOT READ MUCH OF THE TRANSCRIPT.  I HAVE READ6

THIS.  AND I HAVE PUZZLED AND PUZZLED AND PUZZLED AND I7

PUZZLED INTO THE NIGHT LAST NIGHT ABOUT WHAT I COULD HAVE8

MEANT.  AND AS YOU CAN SEE, MY WORDS ARE VERY VAGUE.  I SAID9

IT WOULD GIVE AN INTERESTING INSIGHT INTO HER MIND.10

Q. AN INTERESTING INSIGHT INTO HER MIND IS NOT A CONFESSION,11

IS IT, MR. SMITH?12

A. IT WAS -- IT WAS CERTAINLY -- LET ME JUST PUT IT THIS13

WAY, I WAS ABSOLUTELY DEVOTED TO THIS CASE AND UPHELD MY ROLE14

AS COUNSEL AND I'M STILL DEVOTED TO THIS CASE, BUT I DID NOT15

HEAR HELENA STOECKLEY SAY USEFUL THINGS FOR US.  IT IS16

CERTAINLY POSSIBLE.  AND I MENTIONED WHILE AGO, MAYBE I WAS17

OUT OF THE ROOM.  I DO NOT KNOW THE ANSWER.  BUT I CAN ONLY18

SPEAK FOR MYSELF AND THAT IS THAT WHEN I WAS PRESENT SHE DID19

NOT SAY THINGS THAT HELPED US.20

Q. OKAY.  LET'S MOVE ON DOWN TO -- WELL, JUST FOR21

COMPLETENESS GO AHEAD AND READ WHAT YOU SAID AT LINES FIVE22

THROUGH EIGHT.23

A. I WOULD SUBMIT THAT WE HAVE A RIGHT TO CROSS HER ON24

THOSE.  IF SHE DENIES THEM, THEN THEY HAVE A RIGHT TO IMPEACH25
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HER ON THE STATEMENTS OR SHOW THAT SHE DID NOT SAY ANYTHING1

LIKE THAT.2

Q. ALL RIGHT.  AND THE COURT RESPONDS AT NINE THROUGH 12.3

A. I'M NOT GOING TO CROSS THE HOSTILITY THING UNTIL THERE IS4

A REASON SHOWN TO INDICATE IT, BUT I'M GOING TO ASK THE5

WITNESS A QUESTION MYSELF.6

Q. ALL RIGHT.  SO, IT APPEARS THAT JUDGE DUPREE IS SAYING7

THAT HE IS NOT GOING TO RULE ON MR. SEGAL'S REQUEST TO8

QUESTION HER AS A HOSTILE WITNESS, IS THAT RIGHT?9

A. YES.10

Q. BUT HE WANTS TO QUESTION THE WITNESS HIMSELF?11

A. YES.12

Q. AND THAT'S PERMITTED UNDER THE RULES, JUDGES CAN ASK13

QUESTIONS OF A WITNESS?  I BELIEVE JUDGE FOX HAS ALREADY ASKED14

A QUESTION OF YOU TODAY.15

A. INDEED, IT IS.16

Q. NOW, START READING WITH LINE 14, PLEASE.17

A. THE COURT:  MS. STOECKLEY, HOW LONG DID YOU SPEND18

YESTERDAY TALKING TO DEFENSE COUNSEL IN THIS CASE, MR. SEGAL,19

MR. SMITH AND OTHERS?  20

THE WITNESS:  ABOUT THREE AND A HALF TO FOUR HOURS. 21

THE COURT:  DID YOU THEREAFTER TALK TO THE22

GOVERNMENT'S ATTORNEYS?  23

THE WITNESS:  YES, SIR.  24

THE COURT:  HAD YOU EVER SEEN THEM AND TALKED TO25
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THEM BEFORE?  1

THE WITNESS:  NO, SIR.  ONE MEMBER I HAD BEFORE.2

Q. KEEP READING AT THE TOP OF PAGE 112, PLEASE.3

A. THE COURT:  NOW, DID YOU TELL BOTH SIDES THE SAME STORY? 4

THE WITNESS:  AS FAR AS I KNOW, YES, SIR.  5

THE COURT:  ALL RIGHT, THAT WAS THE QUESTION I WAS6

GOING TO ASK.7

Q. SO, THE WITNESS, HELENA STOECKLEY, TESTIFIED THAT SHE8

TOLD BOTH SIDES THE SAME STORY IN THE TWO INTERVIEWS THE9

PREVIOUS DAY?10

A. YES.11

Q. AND THAT'S CONSISTENT WITH YOUR DISCUSSION WITH JIM12

BLACKBURN AFTER BOTH INTERVIEWS ON THE PREVIOUS DAY?13

A. YES.14

Q. ALL RIGHT.  NOW, LET'S MOVE ON TO PAGE 118.  WELL, LET ME15

ASK A MORE GENERAL QUESTION BEFORE WE LOOK AT ANY MORE16

SPECIFIC EXCERPTS.  17

AS THE DIRECT EXAMINATION CONTINUED OF HELENA18

STOECKLEY, IS IT FAIR TO SAY THAT SHE NEVER ADMITTED TO SAYING19

THE THINGS ON WEDNESDAY THAT SEGAL WAS SAYING SHE HAD SAID?20

A. THAT'S FAIR TO SAY.21

Q. LET'S MOVE ON TO PAGE 118.  WE'RE ALREADY THERE.  OKAY. 22

START READING AT THE TOP OF THE PAGE.23

A. MS. STOECKLEY, I'M GOING TO PUT HERE ON THE EASEL SO THAT24

THE MEMBERS OF THE JURY CAN ALSO LOOK WITH YOU THE FIRST OF25
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TWO PHOTOGRAPHS OR PHOTOS.  ONE IS AN ENLARGEMENT MARKED G-1

982.  THEN THE OTHER IS MARKED G-145(a).  CAN I IMPOSE UPON2

YOU, PLEASE, TO PERHAPS STEP DOWN HERE NEXT TO THE WITNESS3

STAND, LOOK AT THE PHOTOGRAPH AND TELL ME, HOW DOES IT APPEAR4

TO BE BROKEN IN ANY FASHION.  ANSWER -- 5

Q. AND WHAT'S HER ANSWER?6

A. ANSWER:  THE PART GOING TO THE SPRING.  7

QUESTION:  THAT LOOKS BROKEN TO YOU, IS THAT RIGHT? 8

WITNESS NODS AFFIRMATIVELY.9

Q. SO, IT APPEARS HERE THAT MS. STOECKLEY IS TESTIFYING THAT10

THE HOBBY HORSE LOOKS BROKEN IN THE PHOTOGRAPH?11

A. YES.12

THE COURT:  MR. BRUCE, I THINK WE'LL STOP FOR OUR13

LUNCHEON RECESS.  WE'LL START BACK AT 1:30.  TAKE A RECESS14

TILL 1:30.15

(LUNCHEON RECESS FROM 12:01 P.M., UNTIL 1:32 P.M.)16

(DEFENDANT PRESENT.)17

THE COURT:  PLEASE BE SEATED.  GOOD AFTERNOON,18

EVERYONE.  PLEASE BE SEATED.  19

MR. WIDENHOUSE, MAY I SEE YOU AND MR. WILLIAMS AT20

THE BENCH, PLEASE?  MAY I SEE YOU AT THE BENCH?21

(BENCH CONFERENCE ON THE RECORD.)22

THE COURT:  I WANT TO UNDERSTAND WHAT KIND OF 23

EQUIPMENT YOU'VE GOT HERE THAT'S WIRELESS COMMUNICATION.24

MR. WILLIAMS:  YES, SIR, I WAS REMINDED OF THAT OVER25
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THE LUNCH HOUR.1

THE COURT:  DID YOU READ THE ORDER?  DID YOU READ2

OUR ORDER?3

MR. WILLIAMS:  YES, SIR.4

THE COURT:  DOESN'T IT REFER TO WIRELESS5

COMMUNICATIONS?6

MR. WILLIAMS:  YES, SIR, I THOUGHT I WAS AN EXEMPT7

PERSON AND I FAILED TO BRING THAT TO THE ATTENTION OF THE8

COURT EARLIER UNFORTUNATELY.  I VERY SINCERELY APOLOGIZE, YOUR9

HONOR.10

THE COURT:  WHAT ARE YOU USING IT FOR?11

MR. WILLIAMS:  I HAD MY WESTLAW SO I COULD LOOK AT12

THE STATUTES AS PART OF THE LEGAL RESEARCH AND I HAD NO OTHER13

COMMUNICATION OF ANY SORT AND I CAN TURN THAT OFF IF NEED BE.14

THE COURT:  WELL, I THINK THAT'S PERFECTLY ALL RIGHT15

AS FAR AS LOOKING AT WESTLAW, BUT YOU'RE NOT COMMUNICATING16

WITH ANYONE?17

MR. WILLIAMS:  NO, SIR.18

MS. FAULK:  DOES ANYONE ELSE HAVE THE PASSWORD TO19

YOUR WIFI?20

MR. WILLIAMS:  NO.  MY WIFE -- MY FAMILY MIGHT, BUT21

THEY'RE NOT HERE.  YOUR HONOR, I DO APOLOGIZE.  I SHOULD HAVE22

BROUGHT THAT TO THE COURT'S ATTENTION THIS MORNING, BUT WITH23

THE RUSH OF EVERYTHING THIS MORNING IT JUST DIDN'T OCCUR TO24

ME.25
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THE COURT:  THAT'S ALL RIGHT.  I DON'T MIND YOU1

USING IT TO CONTACT WESTLAW, BUT I DON'T WANT COMMUNICATIONS2

WITH OTHER PEOPLE OUTSIDE THE BUILDING.3

MR. WILLIAMS:  YES, SIR.  I HAVE NOT BEEN4

COMMUNICATING WITH ANYONE, YOUR HONOR.5

THE COURT:  THANK YOU.  WE'LL CONTINUE.6

(BENCH CONFERENCE CONCLUDED.)7

THE COURT:  MR. SMITH, YOU'RE STILL UNDER OATH, OF8

COURSE.  MR. BRUCE, THE WITNESS IS WITH YOU.9

MR. BRUCE:  THANK YOU, YOUR HONOR.10

BY MR. BRUCE:11

Q. MR. SMITH, BEFORE WE GET STARTED WITH OTHER QUESTIONS,12

YOU WERE MR. MACDONALD'S LAWYER, IS THAT RIGHT?13

A. ONE OF THEM, YES.14

Q. AND THIS IS NOT EASY FOR YOU TESTIFYING IN A PROCEEDING15

INVOLVING HIM, IS IT?16

THE COURT:  I'M SORRY, WHAT WAS YOUR QUESTION?17

BY MR. BRUCE:  18

Q. THIS IS NOT EASY FOR YOU TESTIFYING IN A PROCEEDING19

INVOLVING HIM, IS IT?20

A. IT DOES CAUSE ME TO STRUGGLE A LITTLE BECAUSE I HAVE -- I21

HAD AN OBLIGATION TO HIM AS AN ADVOCATE AND I DO WANT TO22

CONTINUE IN EVERY WAY THAT I CAN TO UPHOLD THE23

RESPONSIBILITIES THAT I HAD, YES, INDEED.24

Q. ALL RIGHT.  WHEN WE BROKE FOR LUNCH, WE WERE TALKING25
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ABOUT THE DIRECT EXAMINATION OF HELENA STOECKLEY IN THE TRIAL,1

DO YOU RECALL THAT?2

A. YES.3

Q. AND, AGAIN, THIS WAS BEFORE THE JURY IN OPEN COURT, IS4

THAT RIGHT?5

A. YES.6

Q. AND IT'S TRUE THAT THERE WAS NEVER ANY INSTRUCTION FROM7

JUDGE DUPREE TO THE JURY TO DISREGARD OR DISCOUNT HER8

TESTIMONY?9

A. I DIDN'T HEAR ANYTHING LIKE THAT.10

Q. NOW, I WANT TO DIRECT YOUR ATTENTION TO SOME MORE11

TRANSCRIPT REFERENCES.  LET'S LOOK AT TRIAL DAY 21, WHICH IS12

FRIDAY, AUGUST 17TH, AT PAGE 121.13

A. ALL RIGHT.  I'M LOOKING AT THAT.14

Q. ALL RIGHT.  DO YOU SEE -- WOULD YOU READ STARTING BY MR.15

SEGAL AT LINE THREE?16

A. ALL RIGHT.  SHALL I READ THAT?17

Q. YES, READ THE QUESTION.  YOU CAN SKIP THE OBJECTION AND18

THEN GO ON.19

A. DID YOU NOT SAY YESTERDAY WHEN YOU WERE SITTING IN THE20

WITNESS ROOM THAT YOU RECALLED STANDING OUTSIDE ON FEBRUARY21

17, IN THE EARLY MORNING HOURS IN THE RAIN AND LOOKING AT YOUR22

HANDS?  23

THERE WAS AN OBJECTION.  IT WAS OVERRULED.  24

AND THEN MR. SEGAL SAYS, DO YOU NOT RECALL SAYING25
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THAT?  AND THE ANSWER WAS NO, SIR.  1

SHALL I READ ON?2

Q. YOU CAN KEEP READING TO LINE 12.3

A. DO YOU RECALL LOOKING AT YOUR HANDS AT ANY TIME ON4

FEBRUARY THE 17TH, 1970, IN THE EARLY MORNING HOURS?  5

ANSWER:  NOT ON THAT DAY, NO.  6

QUESTION:  WELL, I'M CONCERNED ABOUT THAT EARLY7

MORNING.  8

ANSWER:  NO, SIR.  9

QUESTION:  DID YOU NOT SAY YESTERDAY WHEN YOU WERE10

IN THE WITNESS ROOM THAT YOU HAD A RECOLLECTION OF LOOKING AT11

YOUR HANDS AND SEEING SOMETHING ON THEM?  DO YOU RECALL THAT?12

Q. MOVE IT ON DOWN, PLEASE, AND GO TO PAGE 123.13

A. THE ANSWER IS NO, SIR.  14

QUESTION:  TO MR. UNDERHILL YESTERDAY?  15

QUESTION -- I MEAN ANSWER, NO, SIR.  16

QUESTION:  WERE YOU ON THE CORNER OF HONEYCUTT AND17

LUCAS NEAR MELONY VILLAGE ON THE MORNING OF FEBRUARY 17TH,18

1970?  19

ANSWER:  NOT THAT I KNOW OF.20

QUESTION:  DO YOU RECALL BEING ASKED ABOUT THAT21

YESTERDAY?22

YES, SIR.  23

DO YOU RECALL WHAT YOU SAID ABOUT THAT YESTERDAY? 24

ANSWER:  I SAID I HAD BEEN ON THAT CORNER BEFORE,25
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BUT I COULDN'T HAVE BEEN THERE THAT MORNING.1

Q. THAT'S FINE.  THANK YOU.  DO YOU RECALL THE QUESTIONS AND2

ANSWERS GOING LIKE THIS DURING THE DIRECT EXAMINATION OF3

HELENA STOECKLEY?4

A. IT'S VAGUE FOR ME, BUT I DO SOMEWHAT REMEMBER IT.5

Q. LET'S MOVE TO PAGE 125 AND JUST START WITH HER ANSWER ON6

LINE FOUR.7

A. SHALL I READ IT?8

Q. YES, PLEASE.9

A. ANSWER:  I SAID THE SOFA LOOKED FAMILIAR, BUT I'VE SEEN A10

LOT OF SOFAS THAT LOOK LIKE THAT.  11

QUESTION:  DO YOU RECALL SAYING SOMETHING ABOUT12

SEEING A BODY THERE?  13

ANSWER:  I SAID THERE WAS NOTHING ON THERE.  14

QUESTION:  DO YOU RECALL YESTERDAY SAYING IN THE15

WITNESS ROOM YOU RECALLED SEEING A BODY THERE ON THE SOFA OR16

ON THE FLOOR WHEN YOU WERE HOLDING A CANDLE; DO YOU RECALL17

MAKING THAT STATEMENT?  18

ANSWER:  THAT WAS ONLY LIKE IN A DREAM OR SOMETHING19

LIKE THAT.20

Q. OKAY.  THAT WAS ONLY LIKE IN A DREAM OR SOMETHING LIKE21

THAT, IS THAT WHAT YOU REFERRED TO EARLIER AS AN INTERESTING22

INSIGHT INTO HER MIND?23

A. I'M NOT SURE.  IT COULD VERY WELL BE.24

Q. ALL RIGHT.  NOW, AFTER DIRECT EXAMINATION, OF COURSE, THE25
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GOVERNMENT CROSS-EXAMINED MS. STOECKLEY, IS THAT RIGHT?1

A. YES.2

Q. LET'S GO TO TRIAL DAY 21, PAGE 141, AND IF YOU WOULD3

START READING AT LINE 19.4

A. ALL RIGHT.  TO YOUR OWN KNOWLEDGE, DID YOU PARTICIPATE IN5

THE KILLINGS OF THE MACDONALD FAMILY?  6

ANSWER:  NO, SIR.  7

QUESTION:  HOW DO YOU FEEL TOWARDS CHILDREN?8

ANSWER:  I LOVE CHILDREN.  9

QUESTION:  OF YOUR OWN PERSONAL KNOWLEDGE, DID YOU10

KILL COLETTE MACDONALD?11

Q. KEEP READING TO LINE 12 ON THE NEXT PAGE, IF YOU WILL.12

A. ANSWER:  NO, SIR.  13

QUESTION:  HOW ABOUT KRISTEN?  14

ANSWER:  NO, SIR.  15

HOW ABOUT KIMBERLEY?  16

ANSWER:  NO, SIR.  17

DID YOU TRY TO KILL DR. MACDONALD?  18

ANSWER:  NO, SIR.  19

DO YOU KNOW WHO DID?  20

ANSWER:  NO, SIR.  21

QUESTION:  DO YOU RECALL EVER BEING IN THE MACDONALD22

APARTMENT CARRYING A CANDLE?  23

ANSWER:  NO, SIR.24

Q. ALL RIGHT.  NOW, LET'S MOVE TO PAGE 163, AND YOU'LL SEE25
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THAT MR. BLACKBURN IS RESUMING -- SEE AT 12 AND 13 WHERE IT1

SAYS CROSS-EXAMINATION RESUMED?2

A. YES.3

Q. OKAY.  LOOK AT -- LET'S GO TO THE NEXT PAGE ACTUALLY.  I4

JUST WANTED TO ORIENT YOU.  LET'S GO TO PAGE 164 AND READ5

LINES 12 THROUGH 19, PLEASE.6

A. NOW, WHEN YOU CAME HOME AT ABOUT 4:30 OR FIVE O'CLOCK7

THAT MORNING ON THE 17TH, YOU GOT OUT OF THE CAR, YOU RECALL8

THAT?  9

ANSWER:  YES, SIR.  10

QUESTION:  DID YOU SEE ANY BLOOD ON YOUR HANDS?  11

ANSWER:  NO, SIR.  12

QUESTION:  DID YOU SEE ANY BLOOD ON YOUR CLOTHES?13

ANSWER:  NO, SIR.14

Q. AND THEN MR. BLACKBURN SAYS NO FURTHER QUESTIONS?15

A. YES.16

Q. AND SO THAT -- THERE MAY HAVE BEEN SOME REDIRECT, BUT17

AFTER THAT THE TESTIMONY WAS CONCLUDED, IS THAT RIGHT?18

A. YES.19

Q. ALL RIGHT.  LET'S LOOK AT PAGE 179 OF THIS SAME DAY.  IF20

YOU'D LOOK AT LINE 13, WOULD YOU READ WHAT MR. SEGAL IS21

SAYING?22

A. YES.  23

YOUR HONOR, MS. STOECKLEY HAS BEEN PRESENT IN THE24

COURT PURSUANT TO A WARRANT OF ARREST ISSUED FOR HER AS A25
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MATERIAL WITNESS IN THIS MATTER AFTER I HAD FILED AN AFFIDAVIT1

WITH THIS COURT AND MADE AN ORAL MOTION IN THAT REGARD.2

I BELIEVE AT THIS TIME, IT IS APPROPRIATE TO3

DISCHARGE THE WARRANT OF ARREST.  IT WOULD EXPIRE, I THINK,4

THIS EVENING ANYWAY.  5

HOWEVER, BECAUSE IT IS NOT CERTAIN IN MY MIND THAT6

MS. STOECKLEY'S TESTIMONY MAY NOT BE NEEDED FURTHER IN THIS7

CASE, AT THIS TIME I'M GOING TO TENDER HER A SUBPOENA AS A8

WITNESS, A SUBPOENA TO BE HERE AT TWO O'CLOCK THIS AFTERNOON. 9

I WILL ASK THAT THEREAFTER SHE CAN BE EXCUSED AND I10

WILL JUST MAKE ARRANGEMENTS TO LOCATE HER.11

Q. IF YOU WOULD JUST KEEP READING.12

A. I'M ALSO GOING TO TENDER HER THE STATUTORY WITNESS FEES13

IN THAT REGARD.  MY REQUEST OF THE COURT, THOUGH, IN VIEW OF14

THE FACT THAT MS. STOECKLEY HAS FRANKLY STATED THAT SHE DID15

NOT WANT TO BE HERE AND THAT SHE WAS SO DIFFICULT TO LOCATE, I16

WOULD ASK THE COURT TO ADVISE MS. STOECKLEY OF THE IMPORTANCE17

OF HONORING THE SUBPOENA AND THE FACT THAT THE COURT DOES18

FULLY EXPECT HER TO RETURN HERE AS NEEDED PURSUANT TO THE 19

SUBPOENA.20

Q. AND WE'LL SCROLL DOWN AND IF YOU'LL PLEASE READ WHAT THE21

COURT ADVISES HER STARTING AT LINE 11.22

A. THE COURT:  WELL, I WILL SAY TO THE WITNESS, MS.23

STOECKLEY, FIRST OF ALL, I HOPE YOU WILL UNDERSTAND THAT THE24

COURT, WHEN CALLED UPON TO DO SO IN A CASE OF A WITNESS WHO IS25
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APPARENTLY RELUCTANT TO COME TO COURT OR IS EVADING PROCESS OF1

THE COURT, HAD TO, IN THIS INSTANCE, TAKE SOME NECESSARY2

ACTION TO INSURE YOUR PRESENCE HERE.3

READ ON?4

Q. PLEASE READ ON.5

A. INSOFAR AS THE COURT IS CONCERNED, OF COURSE, YOU HAVE6

DISCHARGED THAT DUTY AND YOU WILL BE FREE FROM FURTHER ARREST7

AT THIS TIME.  8

WHAT COUNSEL IS TELLING YOU, THOUGH, IS THAT9

CONCEIVABLY HE MIGHT WANT YOU TO TESTIFY FURTHER AT SOME LATER10

TIME IN THE TRIAL, AND IN THAT EVENT, HE IS SERVING YOU WITH A11

SUBPOENA AT THIS TIME FOR YOUR CONTINUED APPEARANCE OR AT SUCH12

TIME AS HE WILL LET YOU KNOW.  OF COURSE, THAT IS THE --13

Q. GOING TO THE NEXT PAGE.14

A. -- PROCESS OF THE COURT AND FAILURE TO COMPLY WITH IT15

COULD RESULT IN SANCTIONS OF ONE KIND OR ANOTHER AGAINST YOU,16

SO YOU WILL UNDERSTAND THAT.  17

I AM SURE THAT COUNSEL WILL NOT CALL YOU UNLESS HE18

FEELS THAT IT IS ESSENTIAL TO THE DEFENSE OF HIS CLIENT, BUT19

IF HE DOES, OF COURSE, YOU WILL BE EXPECTED TO COMPLY.20

Q. AND MR. SEGAL REPLIES?21

A. MR. SEGAL:  IS THAT CLEAR, MS. STOECKLEY?  22

MS. STOECKLEY:  YES, SIR.  23

MR. SEGAL:  DO WE HAVE YOUR WORD THAT YOU WILL24

APPEAR AS REQUIRED?  25
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MS. STOECKLEY:  YES, SIR.  1

MR. SEGAL:  THANK YOU, YOUR HONOR.2

Q. ALL RIGHT.  SO, JUDGE DUPREE HAS DONE AS THE DEFENSE HAS3

REQUESTED, RELEASED HER, AND NOW SHE'S UNDER SUBPOENA?4

A. YES.5

Q. AND FROM THAT POINT FORWARD, SHE IS THE FINANCIAL6

RESPONSIBILITY OF THE DEFENSE TEAM, IS THAT RIGHT?7

A. AS I UNDERSTAND IT, YES.8

Q. AND YET SHE'D BE UNDER SUBPOENA AND SUBJECT TO RECALL AS9

A WITNESS IF THE DEFENSE DECIDES TO RECALL HER?10

A. YES.11

Q. AND THE NEXT THING THAT THE JUDGE SAYS STARTING AT LINE12

14, IS HE'S GOING TO GIVE YOU SOME TIME TO DO VOIR DIRE13

EXAMINATION, IS THAT RIGHT?14

A. YES.15

Q. AND WHAT HE DID WAS GIVE YOU TIME TO DO VOIR DIRE16

EXAMINATION OF WHAT SOME PEOPLE CALLED THE STOECKLEY17

WITNESSES, IS THAT RIGHT?18

A. YES.19

Q. AND YOU WERE PUTTING UP THESE WITNESSES OUT OF THE20

PRESENCE OF THE JURY TO TESTIFY TO STATEMENTS THAT HELENA21

STOECKLEY HAD MADE TO THEM OUT OF COURT?22

A. THAT'S RIGHT.23

Q. AND YOUR HOPE WAS THAT THEY WOULD BE PERMITTED TO TESTIFY24

TO STATEMENTS THAT SHE HAD MADE AT SOME PRIOR TIME OUT OF25
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COURT ADMITTING SOME PRESENCE AT THE MACDONALD HOME?1

A. BEFORE THE JURY, YES.2

Q. AND YOU WANTED THAT TO HAPPEN BEFORE THE JURY --3

A. YES.4

Q. -- IS THAT RIGHT?5

A. YES.6

Q. BUT FIRST IT HAD TO BE DONE ON VOIR DIRE SO THE JUDGE7

COULD MAKE HIS DECISION, IS THAT RIGHT?8

A. THAT'S RIGHT.9

Q. PAGE 244 -- I'M SORRY, IT'S 244 OF TRIAL DAY 21.  YOU'RE10

PUTTING UP THE VOIR DIRE TESTIMONY OF WILLIAM EDWARD POSEY, IS11

THAT RIGHT?12

A. YES.13

Q. OKAY.  I WANT TO SKIP FORWARD IN HIS TESTIMONY TO PAGE14

253 AND STARTING AT LINE FOUR WOULD YOU READ DOWN TO LINE 16?15

A. QUESTION:  NOW, DID SHE EVER TALK TO YOU ABOUT SEEING16

ANYTHING INSIDE OF ANY OF THE BEDROOMS IN THAT HOUSE?  17

ANSWER:  SHE SAID THAT THERE WAS A KID'S HORSE18

THING, BUT IT WOULDN'T -- IT WOULDN'T ROLL.  IT WOULD JUST19

STAY STILL.  IT WOULDN'T ROLL, YOU KNOW.20

QUESTION:  IT WAS A HOBBY HORSE THING?  21

ANSWER:  YEAH, LIKE, YOU KNOW, LIKE A LITTLE KID22

HAS, YOU KNOW.  23

QUESTION:  YES.  WHAT DID SHE SAY ABOUT THAT? 24

ANSWER:  IT WOULDN'T MOVE, YOU KNOW, IT WOULDN'T -- 25
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QUESTION:  ROCK?  1

ANSWER:  NO.  IT WOULDN'T ROLL, YOU KNOW, IT WAS2

BROKE OR SOMETHING, IT WOULDN'T MOVE.3

Q. SO, THIS IS MR. POSEY'S TESTIMONY ABOUT WHAT HELENA4

STOECKLEY TOLD HIM ABOUT A HOBBY HORSE IN THE MACDONALD HOME,5

IS THAT RIGHT?6

A. YES.7

Q. NOW, LET'S GO TO TRIAL DAY 22 AT PAGE 150.  NOW, BEFORE I8

GET TO THAT -- WELL, THIS TRIAL DAY 22 IS MONDAY, AUGUST 20TH. 9

21 HAVING BEEN FRIDAY.10

A. YES.11

Q. DOES THAT MAKE SENSE TO YOU?12

A. YES.13

Q. ALL RIGHT.  LOOKING AT PAGE 150, READ LINES EIGHT THROUGH14

11, OR WE MIGHT BETTER START IT UP AT LINE FOUR ACTUALLY WHERE15

MR. SEGAL STARTS TALKING.16

A. MR. SEGAL:  I WANT TO FIRST MAKE A REPRESENTATION TO THE17

COURT IN REGARD TO THE CIRCUMSTANCES UNDER WHICH MRS. ROUDER18

SAW MS. STOECKLEY.  19

AT THE CONCLUSION OF HER TESTIMONY ON FRIDAY, YOUR20

HONOR, AT THAT TIME, YOU MAY RECALL, I SERVED THE WITNESS A21

SUBPOENA AND I HANDED HER A CHECK FOR WITNESS FEES IN22

ACCORDANCE WITH THE STATUTES AND TOLD HER TO BE BACK HERE ON23

MONDAY IN THIS COURTROOM.24

Q. STOP RIGHT THERE.  SO, THAT'S AGAIN HOW MRS. STOECKLEY25
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WAS BEING COMPENSATED FOR HER WITNESS APPEARANCE, IS THAT1

RIGHT?2

A. YES.3

Q. NOW, THAT SHE'S NO LONGER IN CUSTODY, RIGHT?4

A. YES.5

Q. ALL RIGHT.  GO AHEAD READING AT LINE 12.6

A. I MADE NO OTHER ARRANGEMENTS WITH HER TO CONTACT HER TO7

SEE HER, DID NOT ASK HER WHERE SHE WAS GOING, WHERE SHE WAS8

GOING TO STAY.  MY INTEREST WAS THEN WHAT IT IS NOW, HER9

POTENTIAL TESTIMONY AS A WITNESS UNDER CIRCUMSTANCES WHICH10

WOULD BE INAPPROPRIATE.  SHE LEFT HERE AND I HAD NO KNOWLEDGE11

OF WHERE SHE WAS -- WHERE SHE WAS GOING.  12

I RECEIVED A TELEPHONE CALL, HOWEVER, ON FRIDAY13

EVENING FROM MS. STOECKLEY IN WHICH SHE CALLED ME TO TELL ME14

WHERE SHE WAS STAYING.  SHE SAID THAT SHE HAD CHECKED INTO THE15

DOWNTOWNER MOTEL.16

AT THAT TIME I SAID TO HER THAT I WAS SURPRISED SHE17

HAD GONE THERE AND THAT WOULD INAPPROPRIATE TO STAY THERE18

BECAUSE ALL OF THE DEFENSE WITNESSES AND THE DEFENSE LAWYERS19

WERE GOING TO MOVE THE NEXT DAY TO THAT MOTEL.  20

OUR LEASE AT THE PLACE WHERE WE HAD BEEN STAYING21

THROUGHOUT THE SUMMER HAD EXPIRED AND WE HAD MADE, SOME WEEKS22

AGO, ARRANGEMENTS TO STAY AT THE HOTEL.23

Q. ALL RIGHT.  MR. SMITH, LET ME ASK YOU, THE DEFENSE TEAM24

HAD ARRANGED TO STAY DURING THE TRIAL AT A FRATERNITY HOUSE AT25
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N.C. STATE?1

A. YES.2

Q. AND SO MR. SEGAL WAS STAYING THERE?3

A. YES.4

Q. AND MR. MACDONALD?5

A. YES.6

Q. BECAUSE MR. MACDONALD WAS NOT IN CUSTODY DURING THE7

TRIAL, RIGHT?8

A. HE WAS NOT, NO.9

Q. AND SOME OF THE OTHER PEOPLE HELPING, MR. MCGINNISS FOR10

INSTANCE?11

A. YES.12

Q. AND MS. WENDY ROUDER?13

A. I THINK SHE WAS THERE.14

Q. AND CAN YOU EXPLAIN WHAT HER ROLE WAS?15

A. SHE WAS AN ADVISER TO OUR TEAM, A VERY IMPORTANT MEMBER16

OF THE TEAM.  VERY HELPFUL.17

Q. WAS SHE A LAWYER?18

A. I DON'T THINK SHE WAS A LAWYER AT THAT TIME, I COULD BE19

WRONG, BUT SHE WAS VERY HELPFUL AND USEFUL.20

Q. AND NOW YOU, OF COURSE, YOUR HOME IS IN RALEIGH?21

A. I STAYED AT MY HOUSE.22

Q. OKAY.  BUT AT SOME POINT THE FRATERNITY HOUSE AT N.C.23

STATE WAS NO LONGER AVAILABLE, IS THAT RIGHT?24

A. THE LEASE EXPIRED, YES.25
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Q. ALL RIGHT.  AND SO THE MEMBERS OF THE DEFENSE TEAM WHO1

DID NOT RESIDE IN RALEIGH HAD TO MOVE TO THE DOWNTOWNER HOTEL?2

A. THAT'S CORRECT.3

Q. LET'S SKIP DOWN TO LINE 22 THROUGH 25.  CAN YOU READ THE4

LAST FOUR LINES OF THAT PAGE?5

A. BEGINNING AT LINE 22?6

Q. YES.7

A. I HAD NO FURTHER KNOWLEDGE.  LATER THAT DAY, I RECEIVED A8

TELEPHONE CALL FROM MR. UNDERHILL WHICH YOU NOW KNOW THE9

CIRCUMSTANCES ESSENTIALLY.  10

HE HAD GONE TO THE JOURNEY'S END, LEARNED WHAT HE11

DID ABOUT HER CONDITION, THAT SHE HAD A BLACK EYE AND THAT12

APPARENTLY SOMETHING HAD HAPPENED AT THE SWIMMING POOL WHICH13

IN THE VIEW OF THE MANAGER OF THE HOTEL -- THAT PERSON IS HERE14

AS A MATTER OF FACT, YOUR HONOR, IF YOU DESIRE TO HEAR FROM15

HER -- BUT IN THE VIEW OF THE MANAGER OF THE HOTEL IT WAS NOT16

A FRIENDLY INCIDENT.17

Q. ALL RIGHT.  LET ME MOVE BACK TO PAGE 151.  MAYBE LEAVING18

OUT PART OF THE STORY WAS NOT A GOOD IDEA.  HOW ABOUT STARTING19

READING AT LINE FIVE ON PAGE 151.  READ WHAT WE MISSED.20

A. THERE WERE SOME OTHER BRIEF INQUIRIES -- OH, I SHOULD ADD21

THAT THE REASON FOR THE CONVERSATION SPECIFICALLY WAS THAT SHE22

CALLED ABOUT A TELEVISION STORY SHE SAID SHE HAD HEARD AND23

WANTED TO ASK WHETHER PEOPLE REALLY HAD SAID THOSE THINGS24

ABOUT HER THAT THE TELEVISION REPORTER HAD COMMENTED ON.25
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I TOLD HER THAT I HADN'T SEEN IT AND RESPONDED TO IT1

GENERALLY, AND THEN SHE TOLD ME WHERE SHE WAS.  I HAD NO2

FURTHER CONTACT WITH HER EXCEPT THAT ON SATURDAY MORNING, I3

SPOKE WITH HER AND TOLD HER AT THAT TIME -- MR. DAVIS CALLED4

ME -- NOT MRS. STOECKLEY.5

MR. DAVIS CALLED ME.  I SAID TO HIM IT IS IMPERATIVE6

THAT THEY LEAVE THE MOTEL.  I DO NOT WANT THEM IN THE SAME7

MOTEL WHERE WE ARE STAYING.  I CONSIDER THAT TO BE8

UNCOMFORTABLE CIRCUMSTANCES AT BEST.  HE SAID THEY WERE GOING9

TO LEAVE.  HE DID NOT TELL ME WHERE THEY WERE GOING.10

Q. OKAY.  SO, THE GIST OF THIS IS THAT MR. SEGAL DID NOT11

WANT HELENA STOECKLEY STAYING AT THE DOWNTOWNER WHERE THE12

DEFENSE TEAM WAS, IS THAT RIGHT?13

A. THAT'S RIGHT.14

Q. AND IT WOULD APPEAR THAT SHE WAS MOVED OR DID MOVE TO THE15

JOURNEY'S END THERE AT LINE 25?16

A. YES.17

Q. OKAY.  LET ME PUT UP ON THE SCREEN GOVERNMENT EXHIBIT18

2377.  DO YOU RECOGNIZE THIS AS A PICTURE OF A HOLIDAY INN IN19

RALEIGH?20

A. YES.21

(GOVERNMENT EXHIBIT NUMBER 237722

WAS IDENTIFIED FOR THE RECORD.)23

Q. ACTUALLY, I THINK IT MAY BE THE CLARION INN NOW --24

A. CLARION INN.25
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Q. -- BUT IN 1979, IT WAS A HOLIDAY INN?1

A. IT WAS.2

Q. AND IT HAS A DISTINCTIVE ROUND ARCHITECTURE?3

A. YES.4

Q. AND DO YOU RECALL THAT THE HOLIDAY INN, NOW CLARION, IS5

LOCATED ON HILLSBOROUGH STREET?6

A. IT IS.7

Q. NOW, THE DOWNTOWNER, WHERE THE DEFENSE TEAM WAS STAYING,8

IS NO LONGER IN EXISTENCE, IS THAT RIGHT?9

A. NO.10

Q. DO YOU RECALL THAT IT DID EXIST PREVIOUSLY IN '79?11

A. IT DID EXIST AT THAT TIME.12

Q. AND WHERE WAS IT IN RELATION TO THE HOLIDAY INN THAT13

WE'RE LOOKING AT IN THIS PICTURE?14

A. PRETTY MUCH ACROSS THE STREET OR THE ROAD.15

Q. ACROSS HILLSBOROUGH STREET?16

A. VERY CLOSE.17

Q. OKAY.  NOW, LET'S LOOK AT 78 -- 2378.  THAT'S JUST18

ANOTHER VIEW OF THE HOLIDAY INN, IS THAT RIGHT?19

A. IT IS.20

Q. LET'S LOOK AT GOVERNMENT EXHIBIT 2368.  DOES THIS PICTURE21

-- DO YOU RECOGNIZE THIS PICTURE AS THE VIEW UP CAPITAL22

BOULEVARD TOWARD A HOTEL OR MOTEL?23

A. I PASS THAT PLACE FIVE DAYS A WEEK.24

Q. ALL RIGHT.  25
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A. IT IS.1

Q. AND CAPITAL BOULEVARD SPLITS INTO DAWSON STREET AND2

MCDOWELL STREET, IS THAT RIGHT?3

A. IT DOES, YES.4

Q. AND THIS IS LOOKING UP DAWSON TOWARD THAT MOTEL, IS THAT5

RIGHT?6

A. YES, IT IS.7

Q. AND IT SAYS -- THIS PICTURE, HAVING BEEN TAKEN THIS YEAR,8

IT SAYS DAYS INN, IS THAT RIGHT?9

A. IT SAYS THAT, YES.10

Q. DO YOU RECOGNIZE THAT AS BEING THE SAME MOTEL THAT IN '7911

WAS THE JOURNEY'S END?12

A. I DO.13

(GOVERNMENT EXHIBIT NUMBER 236814

WAS IDENTIFIED FOR THE RECORD.)15

Q. AND THAT'S E-N-D, NOT I-N-N?16

A. YES.17

Q. ALL RIGHT.  AND I BELIEVE SOMEWHERE ALONG IN ITS HISTORY18

IT WAS ALSO A TRAVEL LODGE?19

A. I THINK IT WAS.20

Q. ALL RIGHT.  SO, THIS WOULD BE THE MOTEL THAT HELENA21

STOECKLEY WAS MOVED TO FROM THE DOWNTOWNER?22

A. IT WOULD BE.23

Q. ALL RIGHT.  LET'S LOOK AT DAY 22, LINE 96.  I'M SORRY,24

PAGE 96.  YOU CAN'T SEE THIS -- MAYBE IT WILL BECOME APPARENT25
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FROM THE CONTEXT, BUT I WANT TO ASK YOU IF THIS IS THE1

TESTIMONY OF RED UNDERHILL, BUT START READING AT ABOUT LINE2

14.3

A. QUESTION:  NOW, DID YOU HAVE OCCASION TO SEE HELENA4

STOECKLEY THIS WEEKEND OUTSIDE OF THE COURTHOUSE?  5

ANSWER:  YES, SIR, I CERTAINLY DID.  6

QUESTION:  ALL RIGHT.  WHEN WAS THE FIRST TIME YOU7

CAME IN CONTACT WITH HELENA STOECKLEY THIS WEEKEND?  8

ANSWER:  I GUESS IT WAS SATURDAY ABOUT ONE O'CLOCK. 9

QUESTION:  IN THE MORNING OR AFTERNOON?  10

ANSWER:  IN THE AFTERNOON, P.M.11

QUESTION:  AND WHERE DID YOU SEE MS. STOECKLEY?12

ANSWER:  WHEN I FIRST SAW HER, SHE WAS -- IT LOOKS13

LIKE AN OLD TRAVEL LODGE MOTEL.  IT'S BEEN RENAMED.14

Q. OKAY.  SO, PRESUMABLY, HE'S REFERRING TO THE SAME PLACE?15

A. YES.16

Q. ALL RIGHT.  NOW, LET'S LOOK AT TRIAL DAY 22, PAGE 134,17

LINES 11 THROUGH 19.18

A. QUESTION:  WHAT WAS THE REASON WHY MS. STOECKLEY LEFT THE19

JOURNEY'S END MOTEL?  20

ANSWER:  SHE WAS ASKED TO LEAVE BY THE MANAGER.  21

QUESTION:  NOW, AS A RESULT OF THAT, HOW DID IT COME22

ABOUT THAT SHE WENT TO THE HILTON INN?  23

ANSWER:  SHE WAS WORRIED ABOUT WHERE SHE WOULD GO,24

AND I ASSURED HER THERE MUST BE A PLACE, AND YOUR SECRETARY25
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ARRANGED FOR A MOTEL ROOM, PHONED BACK, AND SAID THE HILTON1

WILL ACCEPT YOU.2

Q. OKAY.  KEEP READING.3

A. DID SHE EXPLAIN WHAT HAD HAPPENED TO THE WITNESS MONEY4

THAT SHE HAD BEEN PAID IN REGARD TO THE SUBPOENA THAT HAD BEEN5

SERVED ON HER?  6

ANSWER:  SHE SAID THAT THEY HAD PUT ADVANCE DEPOSITS7

DOWN ON SEVERAL NIGHTS AND SHE NEVER GOT THE MONEY BACK.8

Q. ALL RIGHT.  NOW, I REPRESENT TO YOU THAT THIS IS MS.9

ROUDER'S TESTIMONY.  WOULD THAT SEEM LOGICAL TO YOU?10

A. YES.11

Q. ALL RIGHT.  NOW, SHE REFERS TO THE HILTON AS THE PLACE12

WHERE HELENA STOECKLEY WAS MOVED DURING THE WEEKEND, IS THAT13

RIGHT?14

A. YES.15

Q. LET'S PUT UP GX-2373.  NOW, AGAIN, THIS PICTURE IS TAKEN16

IN 2012.  DO YOU RECOGNIZE THAT HOTEL?17

A. I DO.18

Q. AND WHAT IS IT?19

A. IT WAS NAMED THE HILTON THEN.  IT ISN'T NAMED THAT NOW,20

BUT IT'S THE HILTON.21

(GOVERNMENT EXHIBIT NUMBER 237322

WAS IDENTIFIED FOR THE RECORD.)23

Q. ALL RIGHT.  AND JUST TO ORIENT WHERE WE ARE, YOU KNOW24

THIS INTERSECTION BECAUSE OF THE LOCATION OF YOUR CHURCH?25
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A. PULLEN CHURCH IS ACROSS THE STREET.1

Q. ALL RIGHT.  AND I THINK WE HAVE ONE MORE PICTURE OF THIS,2

2374.  SAME PLACE?3

A. SAME PLACE.4

(GOVERNMENT EXHIBIT NUMBER 23745

WAS IDENTIFIED FOR THE RECORD.)6

Q. ALL RIGHT.  NOW, YOU DIDN'T HAVE TO STAY IN ANY OF THESE7

HOTELS BECAUSE YOU HAVE A HOME IN RALEIGH?8

A. THAT'S RIGHT.9

Q. ALL RIGHT.  AND SO MONDAY MORNING THE TRIAL RESUMED, IS10

THAT CORRECT?11

A. YES.12

Q. AND THERE WAS MORE VOIR DIRE OF STOECKLEY WITNESSES ON13

MONDAY MORNING, IS THAT RIGHT?14

A. I THINK THAT'S RIGHT.15

Q. NOW, AT SOME POINT JUDGE DUPREE -- LET ME ASK YOU THIS, 16

JUDGE DUPREE HAD TAKEN UNDER ADVISEMENT OVER THE WEEKEND THE17

DEFENSE MOTION TO ADMIT THESE OUT OF COURT STATEMENTS OF18

HELENA STOECKLEY, IS THAT RIGHT?19

A. YES.20

Q. AND HE REVEALED THAT HE HAD DONE A LOT OF RESEARCH ABOUT21

IT?22

A. HE DID.23

Q. ALL RIGHT.  LET'S LOOK AT TRIAL DAY 22, PAGE 175, AND24

LOOK AT LINE 19 THROUGH 21, PLEASE, AND READ THAT FOR US.25
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A. I THINK IT IS NOT AS REQUIRED BY 803(b)(3) CLEARLY1

TRUSTWORTHY.  IT'S PERHAPS THE MOST CLEARLY UNTRUSTWORTHY2

EVIDENCE THAT I HAVE HAD PUT BEFORE ME.  3

SO FOR THE REASONS THAT I GAVE IN SOMEWHAT BRIEF4

FORM ON THE RECORD THIS MORNING AT A BENCH CONFERENCE, I WILL5

EXCLUDE -- AND TO BE MORE FULLY EXPLICATED LATER IN A WRITTEN6

MEMORANDUM -- I WILL EXCLUDE THIS TESTIMONY.7

Q. OKAY.8

A. I DON'T THINK AS FAR AS SUBDIVISION (b)(5) IS CONCERNED9

THAT IT WOULD EVER BE ADEQUATE NOTICE THAT WAS GIVEN AT 1110

O'CLOCK IN THE MORNING AND THE EVIDENCE WAS THOUGHT TO BE11

INTRODUCED THEREAFTER.12

Q. YOU CAN STOP READING.  THESE REFERENCES ARE TO THE RULES13

OF EVIDENCE, IS THAT RIGHT?14

A. THEY ARE.15

Q. AND SO THE PARTIES HAD ARGUED THIS ISSUE AND JUDGE DUPREE16

HAD MULLED IT OVER THE WEEKEND AND HE CAME TO THIS DECISION?17

A. YES.18

Q. AND THERE WAS SOME EFFORT TO CHANGE HIS MIND BASED ON THE19

EVENTS OF THE WEEKEND, IS THAT RIGHT?20

A. YES.21

Q. INCLUDING YOU PUT UP WENDY ROUDER TO TESTIFY TO HER22

CONTACT WITH HELENA STOECKLEY?23

A. YES.24

Q. ALL RIGHT.  LET'S LOOK AT PAGE 176, LINE 22 AND 23.  CAN25
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YOU READ STARTING WITH I WILL EXCLUDE?1

A. YES.  2

I WILL EXCLUDE THE EVIDENCE.  LET THE JURY COME IN. 3

LET ME SEE THE LAWYERS HERE AT THE BENCH JUST A MOMENT WHILE4

THEY'RE COMING.5

Q. SO, THIS WAS HIS FINAL RULING THAT THE OUT OF COURT6

STATEMENTS OF HELENA STOECKLEY WERE NOT GOING TO BE ADMITTED?7

A. YES.8

Q. ALL RIGHT.  NOW, LET'S LOOK AT TRIAL DAY 22, PAGE 179,9

AND START READING -- FIRST READ US THE COMMENT OF MR. MURTAGH10

LINES ONE AND TWO.11

A. MR. MURTAGH:  I THINK HELENA FEELS IN HER MIND THAT IN12

EFFECT SHE IS IN CUSTODY HERE.  13

THE COURT:  OH, I AM GLAD YOU MENTIONED THAT BECAUSE14

I HAD NEGLECTED, JUST COMPLETELY OVERLOOKED IT, TO TELL YOU,15

BUT I WANT YOU TO KNOW THAT AMONG OTHERS CALLED BY HELENA, SHE16

CALLED ME TWICE SATURDAY NIGHT STATING THAT SHE WAS LIVING IN17

MORTAL DREAD OF PHYSICAL HARM BY BERNARD SEGAL, COUNSEL FOR18

THE DEFENDANT, AND THAT SHE WANTED A LAWYER TO REPRESENT HER.19

Q. AND THEN THE JUDGE CONTINUES AT LINE 11.  WOULD YOU READ20

THAT?21

A. I SAID, WELL, NOW, LOOK, I CANNOT TALK TO YOU ABOUT THIS22

CASE, BUT SOMEBODY WILL CALL YOU TOMORROW.  WHERE WILL YOU BE? 23

THAT IS THE REASON I KNEW THIS JOURNEY'S END THING, SHE GAVE24

ME THE JOURNEY'S END.  25
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OF COURSE, WHAT I WANTED TO DO WAS TO GO TO THE1

CRIMINAL JUSTICE ACT TO SEE WHETHER OR NOT I COULD PAY ANY2

LAWYER UNDER THESE CIRCUMSTANCES, AND AMAZINGLY I FOUND AN3

AMENDMENT TO THE ACT, WHICH IS NOT EVEN IN THE BOUND VOLUME,4

WHICH ALLOWS ME TO DO IT FOR A WITNESS WHO IS IN -- 5

AND MR. SMITH SAYS THAT'S INCREDIBLE.6

Q. MEANING THE JUDGE'S RESEARCH SKILLS?7

A. YES, THAT HE WAS DOING THE WORK.8

Q. ALL RIGHT.  AND DID HE -- 9

A. THAT THE LAWYERS SHOULD HAVE BEEN DOING.  10

THE COURT:  SO I TOLD STEVE COGGINS THEN, I SAID11

FIND ME A LAWYER, AND I THINK HE CALLED EVERYBODY IN THE BOOK12

JUST ABOUT, BUT HE FINALLY GOT --13

Q. NOW, WE'LL GO ON TO THE NEXT PAGE.14

A. JERRY LEONARD.  15

LAW CLERK:  HAVE YOU EVER TRIED TO FIND A LAWYER ON16

SUNDAY AFTERNOON?17

Q. AND THAT'S MR. COGGINS SPEAKING, RIGHT?18

A. YES.  YES.  19

THE COURT SAID YOU CAN ALWAYS FIND ME.  SEGAL'S20

ALWAYS GOT ME WORKING ON SUNDAY AFTERNOON.21

Q. MEANING THE JUDGE IS WORKING ON MOTIONS THE DEFENSE HAS22

FILED? 23

A. YES.24

Q. ALL RIGHT.  25
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A. MR. MURTAGH:  JUDGE, I GUESS WE WON'T HAVE YOUR1

TESTIMONY.  2

THE COURT:  THANK GOD FOR THAT RULE THAT SAYS I AM3

ABSOLUTELY READ OUT OF THIS ONE.  4

READ ON?5

Q. NO, THAT'S FINE.  NOW, MR. MURTAGH RAISES A QUESTION6

ABOUT PEOPLE TALKING TO HER.  AND GO DOWN TO LINE 14 AND READ7

WHAT THE COURT SAYS.8

A. THE COURT:  MAYBE I CAN SHORTEN THAT FOR YOU.  I'M GOING9

TO ORDER COUNSEL FOR BOTH SIDES AND ALL OTHER WITNESSES TO SAY10

AWAY FROM THIS WOMAN UNTIL THIS THING IS OVER.11

Q. AND WHAT DOES MR. MURTAGH SAY TO THAT?12

A. I BELIEVE SHE IS IN THE WITNESS ROOM.13

Q. WE SKIPPED A PARAGRAPH HERE.14

A. OKAY.  YES.15

Q. LINE 18 THROUGH 21.16

A. ALL RIGHT.  YOU CAN BRING HER BACK IN AND TESTIFY IF SHE17

WANTS TO, BUT I WILL JUST TREAT EVERYBODY ALIKE ABOUT THIS ONE18

THEN WE WON'T HAVE THAT QUESTION TO ARISE.19

Q. SO, THE STATUS OF IT IS THAT THE JUDGE -- SHE'S STILL20

UNDER SUBPOENA, IS THAT RIGHT?21

A. YES.22

Q. AND SHE'S NOW BEEN APPOINTED A LAWYER?23

A. YES.24

Q. MR. JERRY LEONARD?25
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A. THAT'S CORRECT.1

Q. AND THE JUDGE IS ORDERING THAT NO ONE, OF COURSE, EXCEPT2

HER LAWYER, MR. LEONARD, TALK TO HER, IS THAT RIGHT?3

A. THAT'S CORRECT.4

Q. AT LEAST THE PARTIES IN THE CASE AND THEIR5

REPRESENTATIVES?6

A. YES.7

Q. AND THEN MR. MURTAGH SAYS AT LINE 22 AND 23 WHAT?8

A. I BELIEVE SHE IS IN THE WITNESS ROOM.9

Q. AND THEN MR. LEONARD, APPARENTLY MR. JERRY LEONARD,10

SPEAKS AND SAYS WHAT?11

A. SHE IS IN A SEPARATE WITNESS ROOM FROM ALL THE OTHERS.12

Q. ALL RIGHT.  I WANT TO READ ONE LINE FROM THE NEXT PAGE.13

A. ALL RIGHT.14

Q. WHAT DOES THE COURT SAY ABOUT THAT?15

A. THE COURT SAYS, OH, YOU'VE GOT HER HERE.16

Q. SO, THE JUDGE IS A LITTLE SURPRISED THAT SHE'S ACTUALLY17

IN THE COURTHOUSE, IS THAT RIGHT?18

A. YES.19

Q. NOW, DESPITE THE JUDGE'S RULING, THE DEFENSE CALLED FOUR20

OF THE STOECKLEY WITNESSES TO THE STAND ANYWAY, IS THAT RIGHT?21

A. WELL, I DON'T REMEMBER IT WAS ANYWAY, BUT I DO THINK WE22

CALLED THEM, YES.23

Q. YOU CALLED MR. BEASLEY?24

A. YES.25
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Q. AND MS. ZILLIOUX?1

A. YES.2

Q. MR. UNDERHILL?3

A. YES.4

Q. AND MR. POSEY?5

A. THAT'S RIGHT.6

Q. OKAY.  LET'S LOOK AT TRIAL DAY 22, LINE -- SORRY, PAGE7

21, AND THIS IS JUST -- AS YOU CAN SEE IN THE MIDDLE OF THE8

PAGE MR. BEASLEY IS TAKING THE STAND?9

A. YES.10

Q. AND THIS TIME HE'S TESTIFYING BEFORE THE JURY?11

A. I THINK THAT'S RIGHT.12

Q. ALL RIGHT.  AND NOW LET'S MOVE FORWARD TO PAGE 66 AND YOU13

SEE THERE THAT MS. ZILLIOUX IS BEING CALLED TO TESTIFY?14

A. YES.15

Q. AND LET'S MOVE TO PAGE 88.  AND AT THE BOTTOM OF THE PAGE16

AT LINE 20, DO YOU SEE THAT MR. UNDERHILL IS BEING CALLED TO17

TESTIFY?18

A. YES.19

Q. NOW, LET'S LOOK AT PAGE 102 OF HIS TESTIMONY.  START20

READING WITH MR. SEGAL'S COMMENT AT PAGE FOUR -- I MEAN, LINE21

FOUR.22

A. LINE FOUR.  23

MR. SEGAL:  SHE SAYS THAT SHE KNOWS WHO COMMITTED24

THE CRIMES AND THE GOVERNMENT STANDS HERE.  25
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MR. BLACKBURN:  SHE HAS SAID THAT BEFORE.  1

MR. ANDERSON:  SHE IS STILL AVAILABLE.  2

MR. SEGAL:  SHE DID NOT.  WHEN WE ASKED HER DID SHE3

KNOW WHAT SHE WAS OR WHO SHE WAS WITH -- 4

MR. ANDERSON:  NOW HE IS TALKING TO THE JURY.  5

BENCH CONFERENCE TERMINATED.6

Q. BEFORE YOU GO ON LET'S IDENTIFY MR. ANDERSON.  DO YOU7

KNOW WHO THAT IS?8

A. I DO.9

Q. WHO IS IT?10

A. GEORGE ANDERSON, HE WAS THE -- I THINK THE UNITED STATES11

ATTORNEY FOR THE EASTERN DISTRICT AT THAT TIME.12

Q. AND HE WAS ONE OF THE LAWYERS FOR THE GOVERNMENT IN THE13

COURTROOM, IS THAT RIGHT?14

A. HE WAS.15

Q. BUT HE DIDN'T TAKE AN ACTIVE ROLE MUCH?16

A. NOT A VERY ACTIVE ROLE.17

Q. ALL RIGHT.  NOW, READING AT LINE 13, READ WHAT THE COURT18

SAYS.19

A. THE COURT:  I WOULD LIKE TO HEAR WHAT YOU HAVE TO SAY TO20

THE JURY SO LET'S DON'T ALL TALK AT ONCE.  HAVE YOU BEEN21

TALKING TO THE JURY?  22

Q. AND THEN THE WITNESS.23

A. READ?24

Q. YEAH, THE WITNESS. 25
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A. THE WITNESS:  YES, SIR, I ASKED THEM IF THEY WERE READY1

FOR A REST HOME.  I CERTAINLY DID.  I KNOW THEY'RE AWFUL TIRED2

AND GIVE OUT.  I KNOW I SHOULDN'T HAVE SAID IT, BUT I DID.3

Q. KEEP READING.4

A. THE COURT:  LOOK AT ME, PLEASE.  5

THE WITNESS:  YES, SIR.  6

THE COURT:  DON'T YOU SAY ANYTHING ELSE TO THIS JURY7

UNLESS IT IS IN RESPONSE TO A QUESTION ASKED BY SOME LAWYER8

APPEARING IN THE CASE.  9

THE WITNESS:  YES, SIR.10

Q. ALL RIGHT.  SO, MR. UNDERHILL WAS TALKING TO THE JURY11

DURING A BENCH CONFERENCE IT APPEARS?12

A. APPARENTLY SO.  I DON'T -- 13

Q. DO YOU REMEMBER THAT?14

A. I DON'T REMEMBER IT.  NO, I DON'T REMEMBER IT.15

Q. ALL RIGHT.  LET'S LOOK AT PAGE 73 AND READ, PLEASE, LINES16

FIVE THROUGH 25.17

A. YOUR HONOR -- LET'S SEE.  WAIT A MINUTE.  GOVERNMENT18

EXHIBIT G-60, YOUR HONOR, WHICH HAS PREVIOUSLY BEEN IDENTIFIED19

HERE IN COURT AS A PHOTOGRAPH OF KRISTEN MACDONALD IN HER20

PAJAMAS ON THE BED.  21

BY MR. SEGAL:  QUESTION:  NOW, WHAT, IF ANYTHING,22

DID HELENA STOECKLEY SAY -- WELL, DID SHE SAY ANYTHING THE23

FIRST TIME SHE LOOKED AT THE PICTURE?  24

MR. BLACKBURN:  YOUR HONOR, WE OBJECT.  25
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THE COURT:  SUSTAINED.  1

BY MR. SEGAL:  DID HELENA STOECKLEY EVER INDICATE TO2

YOU THAT SHE HAD EVER SEEN THE SCENE OF THE PERSON DEPICTED IN3

THAT PICTURE PREVIOUS TO THE TIME THAT SHE LOOKED AT THE BOOK? 4

MR. BLACKBURN:  OBJECTION.  5

THE COURT:  SUSTAINED.  6

BY MR. SEGAL:  DID HELENA STOECKLEY IN ANY WAY7

INDICATE FAMILIARITY WITH THE MATERIALS THERE?  8

MR. BLACKBURN:  OBJECTION.9

Q. OKAY.  NOW, LET'S LOOK AT PAGE 75, LINES FOUR THROUGH 19, 10

OR YOU CAN START READING FROM THE TOP OF THE PAGE ON LINE ONE11

IF YOU WANT TO GET THE CONTEXT.12

A. MR. SEGAL:  MAY THE RECORD REFLECT THAT THE WITNESS HAS13

INDICATED A PHOTOGRAPH PREVIOUSLY MARKED AS G-59, WHICH WOULD14

BE A LONGER RANGE PHOTOGRAPH OF THE BED OF KRISTEN MACDONALD15

SHOWING THE CHILD IN THE BED AND IN THE LEFT FOREGROUND A16

ROCKING HORSE.  17

BY MR. SEGAL:  QUESTION:  NOW, IN REGARD TO THIS18

PARTICULAR PHOTO, WHAT, IF ANYTHING, DID MS. STOECKLEY SAY TO19

YOU ABOUT THAT PHOTOGRAPH?  20

MR. ANDERSON:  OBJECTION.  21

MR. MURTAGH:  OBJECTION.  22

THE COURT:  SUSTAINED.23

BY MR. SEGAL:  DID IN ANY WAY MS. STOECKLEY INDICATE24

THAT SHE RECOGNIZED SEEING THAT SCENE HERSELF?  25
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MR. ANDERSON:  OBJECTION.  1

MR. BLACKBURN:  OBJECTION.  2

THE COURT:  SUSTAINED.3

Q. ALL RIGHT.  NOW, LET'S MOVE TO PAGE 84, LINES 12 THROUGH4

25.5

A. QUESTION:  DID MS. STOECKLEY SAY ANYTHING AT THAT TIME6

ABOUT THE TOTALITY OF THE SCENES DEPICTED IN THERE?  THAT IS,7

DID SHE SAY ANYTHING INDICATING RECOGNITION AND PRIOR8

KNOWLEDGE OF THE PLACES AND EVENTS DEPICTED IN THOSE9

PHOTOGRAPHS?  10

MR. ANDERSON:  OBJECTION.  11

MR. BLACKBURN:  OBJECTION.  12

THE COURT:  SUSTAINED.13

BY MR. SEGAL:  DID MS. STOECKLEY SAY ANYTHING TO YOU14

WITHIN THAT -- THE TIME THAT YOU WERE IN THE ROOM, WITNESS15

ROOM, WITH HER ABOUT HAVING CARRIED A LIGHTED CANDLE IN16

FEBRUARY OF 1970?  17

MR. BLACKBURN:  OBJECTION.18

Q. OKAY.  SO, IS IT FAIR TO SAY THAT THE DEFENSE WAS ABLE TO19

GET AT LEAST PART OF ITS POINT ACROSS TO THE JURY THAT MS.20

STOECKLEY MAY HAVE MADE SOME OUT OF COURT ADMISSIONS?21

A. YES.22

Q. ALL RIGHT.  LET'S MOVE TO TRIAL DAY 23, WHICH WOULD BE23

TUESDAY, PAGE NINE AND WOULD YOU READ LINES 21 THROUGH 25.24

A. THE COURT:   (INTERPOSING.)  I THINK I HAVE GONE AS FAR25
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AS I OUGHT TO GO IN LETTING YOU PUT ON WITNESSES AND ASK THEM1

QUESTIONS, THE OBJECTIONS TO WHICH YOU KNOW ARE GOING TO BE2

SUSTAINED, AND IF YOU THINK I'M WRONG ABOUT THAT TELL ME.3

Q. ALL RIGHT.  SO, THE JUDGE IS SAYING YOU'VE PUT ON A4

NUMBER OF THESE WITNESSES WHERE THEY WERE ASKED QUESTIONS5

ABOUT STATEMENTS, OUT OF COURT STATEMENTS, THE OBJECTIONS WERE6

SUSTAINED AND HE WANTS TO CALL A HALT TO IT, IS THAT RIGHT?7

A. YES.8

Q. ALL RIGHT.  NOW, LET'S LOOK AT PAGE 17, LINES 17 THROUGH9

22, ON THAT SAME DAY.10

A. MR. BLACKBURN:  OBJECTION.  11

THE COURT:  SUSTAINED.  12

MEMBERS OF THE JURY, THE EVIDENCE NOW APPARENTLY13

SOUGHT TO BE ELICITED BY COUNSEL IS EVIDENCE WHICH THIS COURT14

HAS HEARD IN YOUR ABSENCE.  THE COURT HAS RULED THAT THE15

EVIDENCE IS NOT ADMISSIBLE.  16

I'M INSTRUCTING YOU AT THIS TIME THAT YOU SHOULD NOT17

DRAW ANY INFERENCE WHATEVER FROM THE FACT THAT THE QUESTION18

ITSELF HAS BEEN ASKED.  I WILL INSTRUCT COUNSEL NOT TO REPEAT19

THOSE QUESTIONS -- SUCH QUESTIONS.20

I ALSO INFORM YOU THAT IT IS THE DUTY OF COUNSEL FOR21

EITHER SIDE WHEN IT IS PERCEIVED THAT OBJECTIONABLE TESTIMONY22

IS SOUGHT TO BE INTRODUCED OR ELICITED FROM A WITNESS TO23

REGISTER AN OBJECTION AND THAT YOU ARE NOT UNDER ANY24

CIRCUMSTANCES TO DRAW ANY INFERENCE ADVERSE TO COUNSEL MAKING25
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SUCH AN OBJECTION, WHETHER IT BE THE GOVERNMENT OR THE1

DEFENDANT OR ANYONE.  PROCEED.2

Q. OKAY.  SO, THE JUDGE IS EXPLAINING TO THE JURY THAT HE3

HAS SUSTAINED THE OBJECTION AND THEY CAN'T HEAR THIS EVIDENCE,4

IS THAT RIGHT?5

A. YES.  YES.6

Q. NOW, DO YOU RECALL THAT HELENA STOECKLEY WAS MAINTAINED7

UNDER YOUR DEFENSE SUBPOENA FOR THE ENTIRE WEEK?8

A. I THINK THAT IS CORRECT.9

Q. LET'S LOOK AT TRIAL DAY 25 AT PAGE 153 AND START READING10

LINE 13 TO THE BOTTOM OF THE PAGE, PLEASE.11

A. JUDGE -- MR. BLACKBURN:  JUDGE, WE HAVE JUST INQUIRED,12

I'VE JUST TALKED TO WADE, WE WANT TO INQUIRE ON THE SITUATION13

WITH RESPECT TO HELENA STOECKLEY, WHETHER OR NOT SHE IS STILL14

UNDER SUBPOENA HERE.  15

THE COURT:  I KNOW NOTHING ABOUT IT.  I KEEP ASKING. 16

I TOLD THEM LAST NIGHT IF THEY WERE GOING TO USE HER, THEY HAD17

BETTER DO IT FIRST THING THIS MORNING OR I WAS GOING TO18

RELEASE HER.  THEY DIDN'T USE HER SO I ASSUME SHE'S RELEASED,19

BUT I DON'T KNOW.20

MR. BLACKBURN:  HER LAWYER, JERRY, IS STILL AROUND. 21

THE COURT:  I ASKED MR. SEGAL --22

Q. ALL RIGHT.  LET'S STOP BEFORE WE GO TO THE NEXT PAGE. 23

FIRST OF ALL, WE'RE ON TRIAL DAY 25.  SO, IF MONDAY WAS TRIAL24

DAY 22 AND TUESDAY 23, THAT WOULD MEAN THIS IS THURSDAY?25
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A. YES.1

Q. ALL RIGHT.  AND HELENA STOECKLEY TESTIFIED ON THE2

PREVIOUS FRIDAY?3

A. YES.4

Q. ALL RIGHT.  AND THE REFERENCE TO WADE WOULD REFER TO YOU?5

A. IT WOULD.6

Q. AND WHEN MR. BLACKBURN SAYS AT LINE 23 HER LAWYER JERRY,7

THAT'S REFERRING TO JERRY WHO?8

A. IT WOULD BE JERRY LEONARD.9

Q. ALL RIGHT.  NOW, LET'S GO ON TO THE NEXT PAGE.  THE LAST10

PART, IF YOU READ LINE ONE, IS THE CONCLUSION OF JUDGE11

DUPREE'S STATEMENT.12

A. WHAT IS HE STILL DOING HERE?13

Q. AND IF YOU'LL READ YOUR REPLY FROM LINE TWO THROUGH 13,14

PLEASE.15

A. MR. SMITH:  I TALKED TO JERRY LEONARD AT GREAT LENGTH,16

YOUR HONOR, THIS MORNING, TALKED TO HIM FOR A LONG TIME, AND17

THIS WOMAN CONTINUES TO SAY THINGS THAT TIE HER TO THIS CASE. 18

I WILL BE FRANK WITH YOUR HONOR, WE HAVE NO PLANS TO19

USE HER AT THIS MOMENT, BUT WE HAVE GOT TOO MUCH AT STAKE.  IT20

IS TOO IMPORTANT A CASE AND SHE'S SAID TOO MUCH FOR US TO21

JUST, YOU KNOW, OUT OF HAND SAY, OH, SURE, GO ON, GO AWAY, WE22

WILL NEVER SEE YOU AGAIN.  GO BACK IN HIDING AND LET THE YEARS23

ROLL BY.24

SHE IS HERE.  THE DEFENDANT IS ON THE STAND.  WE25
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FEEL THAT WE NEED TO BE ABLE TO TALK WITH JERRY AND HAVE HER1

AVAILABLE AT LEAST FOR THIS AFTERNOON.  2

THE COURT:  WELL -- 3

Q. THE COURT SAYS?4

A. I'M SORRY?5

Q. THE COURT SAYS?6

A. WELL, TODAY IS SHOT ANYWAY.  GO ON.7

Q. OKAY.  LET'S GO BACK UP, PLEASE, TO WHERE HE WAS 8

READING.  NOW, THE DEFENDANT IS ON THE STAND.  THAT MEANS THAT9

MR. MACDONALD IS TESTIFYING, IS THAT RIGHT?10

A. THAT'S RIGHT.  YES.11

Q. AND THAT TESTIMONY TOOK SOME CONSIDERABLE AMOUNT OF TIME?12

A. YES.13

Q. DO YOU RECALL ABOUT HOW MUCH?14

A. A NUMBER OF HOURS.  A LOT OF HOURS.  I DON'T RECALL HOW15

LONG, BUT A LOT OF TIME.16

Q. ALL RIGHT.  NOW, YOU'RE PLEADING WITH THE JUDGE TO ALLOW17

MS. STOECKLEY TO REMAIN UNDER SUBPOENA BECAUSE YOU STILL HOLD18

OUT THE POSSIBILITY OF RECALLING HER TO THE STAND, IS THAT19

RIGHT?20

A. YES.  MS. STOECKLEY HAD THE ABILITY TO SAY THE MOST21

TANTALIZING THINGS.  SHE HAD SAID THEM TO MANY PEOPLE AND WE22

COULD NOT BEAR TO LET THAT GO.23

Q. ALL RIGHT.  AND THE JUDGE ACCEDES AT LEAST FOR THIS DAY24

TO YOUR REQUEST TO LEAVE HER UNDER SUBPOENA?25
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A. YES.1

Q. BY SAYING, WELL, TODAY IS SHOT ANYWAY?2

A. YES.3

Q. ALL RIGHT.  NOW, I WANT TO ASK YOU ABOUT THE COMMENT4

ABOUT JERRY LEONARD.  IT STATES THAT JERRY LEONARD TALKED TO5

YOU THAT MORNING AND THEN YOU MAKE THE STATEMENT THAT THIS6

WOMAN CONTINUES TO SAY THINGS THAT TIE HER TO THIS CASE.7

THIS WOMAN REFERS TO HELENA STOECKLEY, IS THAT8

RIGHT?9

A. YES.10

Q. ALL RIGHT.  DO YOU RECALL TALKING TO JERRY LEONARD?11

A. YES, BUT I DOUBT THAT JERRY LEONARD TOLD ME THINGS THAT12

HELENA STOECKLEY HAD SAID.  I THINK IT COULD VERY WELL BE THAT13

I WAS REFERRING TO WENDY ROUDER AND WHAT WENDY HAD SAID.  BUT14

JERRY IS VERY PROFESSIONAL AND I DON'T THINK HE WOULD QUOTE15

HIS CLIENT TO ME.16

Q. ALL RIGHT.  SO, THE TWO PARTS OF THAT FIRST SENTENCE ARE17

NOT NECESSARILY CONNECTED IN THAT YOU WEREN'T SAYING TO THE18

JUDGE THAT JERRY LEONARD HAD TOLD YOU THAT HELENA STOECKLEY19

WAS SAYING THINGS TO TIE HER TO THE CASE?20

A. NO, I DIDN'T MEAN TO BE SAYING THAT.  NO.21

Q. ALL RIGHT.  22

THE COURT:  EXCUSE ME.  WHO WAS SHE SAYING IT TO?23

THE WITNESS:  SHE, I BELIEVE, YOUR HONOR, HAD MADE24

STATEMENTS TO THE WOMAN WHOSE NAME IS WENDY ROUDER THAT25
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WEEKEND.  I MAY BE WRONG, BUT I THINK SHE HAD.  I DON'T KNOW1

WHAT SHE EVER SAID TO JERRY LEONARD.2

THE COURT:  THANK YOU.  I JUST WAS CURIOUS.3

THE WITNESS:  YES, SIR.  YES, SIR.4

BY MR. BRUCE:5

Q. SO, IT'S YOUR TESTIMONY THAT JERRY LEONARD HAS NEVER6

DISCLOSED TO YOU WHAT HIS CLIENT TOLD HIM IN CONFIDENCE, HIS7

CLIENT HELENA STOECKLEY?8

A. HE HAS NEVER -- HE HAS NEVER TOLD ME ANYTHING THAT SHE9

SAID THAT I RECALL.10

Q. IN FACT, DO YOU RECALL TALKING TO MR. MORRIS IN11

CONNECTION WITH HIS BOOK?12

A. I DO, YES.13

Q. AND DIDN'T YOU TELL HIM THAT AFTER THE MACDONALD TRIAL14

YOU WOULD SOMETIMES SEE JERRY LEONARD AND KID ABOUT THIS?15

A. WELL, I WOULD TALK TO JERRY LEONARD WITH THE HOPE THAT16

THERE WAS SOME -- SOMETHING THAT HE HAD THAT WOULD BE USEFUL17

AND HELPFUL AND I WOULD KID HIM ABOUT IT AND SAY YOU CAN TELL18

US NOW, BUT HE ALWAYS WAS FAITHFUL TO HIS PROMISE AND I19

CERTAINLY DIDN'T MEAN TO TRY TO GET HIM TO BE UNPROFESSIONAL. 20

BUT I WOULD SEE HIM ONCE OR TWICE A YEAR WALKING DOWN THE21

STREET AND I WOULD SAY SOMETHING TO HIM LIKE THAT IN A KIDDING22

WAY.23

Q. SOMETHING LIKE, JERRY, DON'T YOU HAVE SOMETHING DRAMATIC24

TO TELL ME?25
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A. SOMETHING LIKE THAT, BUT I WOULD SAY IT IN THE RIGHT1

SPIRIT.2

Q. ALL RIGHT.  NOW, LET'S LOOK AT TRIAL DAY 26, PAGE 149,3

AND LOOK AT LINE NINE THROUGH 20, PLEASE.  STARTING WITH4

OTHERWISE WE HAVE NO FURTHER EVIDENCE.5

A. OTHERWISE, WE HAVE NO FURTHER EVIDENCE READY TO GO AT6

THIS TIME.  7

THE COURT:  HOW ABOUT STOECKLEY?  8

MR. SMITH:  MAYBE THE GOVERNMENT WOULD LIKE TO CALL9

HER.  10

THE COURT:  YOU DO NOT?  11

MR. SMITH:  AT LEAST AT THIS MOMENT WE DO NOT.  12

THE COURT:  WELL, NOW, LISTEN, ENOUGH OF THE THING13

IS ENOUGH, WADE.  IF YOU'RE GOING TO EVER CALL HER, YOU CALL14

HER RIGHT NOW OR I'M GOING TO RELEASE HER FROM HER SUBPOENA. 15

MR. SMITH:  JUDGE, I UNDERSTAND WHAT YOU'RE SAYING. 16

LET ME JUST SAY THIS, THAT WOMAN MADE THE MOST OUTRAGEOUS17

STATEMENTS TO A LADY AT THE HOSPITAL WHEN SHE GOT HER NOSE18

FIXED THAT YOU HAVE EVER HEARD.19

Q. OKAY.  DO YOU REMEMBER WHAT THE LADY AT THE HOSPITAL HAD20

SAID?21

A. IT WOULD HAVE BEEN THE SAME KIND OF THINGS THAT SHE SAID22

I ASSUME TO WENDY AND MAYBE THAT IS TO WENDY, BUT IT WOULD BE23

THE SAME KINDS OF THINGS THAT SHE WAS ALWAYS SAYING.24

Q. ALL RIGHT.  AND SO THIS WOULD BE AN EXAMPLE OF WHAT YOU25
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REFERRED TO IN THAT EARLIER STATEMENT WHEN YOU WERE TALKING1

ABOUT JERRY LEONARD, BUT IT DIDN'T REALLY RELATE TO JERRY2

LEONARD?3

A. THAT'S RIGHT.  YES.4

Q. LET'S LOOK AT THE NEXT PAGE -- I'M SORRY, 151.  LET'S GO5

TO 151.  AT LINE 17 THROUGH 23, READ WHAT THE COURT SAYS.6

A. THE COURT:  (INTERPOSING.)  DON'T TELL ME ALL THAT STUFF. 7

LISTEN, I'M NOT CARING WHETHER HE WANTS HER CALLED OR NOT. 8

THE ONLY THING I'M CARING ABOUT IS YOU HAVE GOT A WITNESS HERE9

THAT YOU HAVE HAD ALL THE WHOLE WEEK.  I'VE BEEN PAYING A10

LAWYER TO SORT OF CADDY FOR HER AT THE GOVERNMENT'S EXPENSE11

AND I'M AT THE END OF MY ROPE WITH THAT.  READ ON?12

Q. YOUR REPLY?13

A. MR. SMITH:  I WILL SAY THIS, JUDGE, THE DEFENSE DOESN'T14

HAVE MUCH MONEY, BUT WE WILL REIMBURSE THE GOVERNMENT FOR ANY15

ATTORNEY'S FEES THAT MAY BE REQUIRED TO KEEP HELENA STOECKLEY16

HERE UNTIL MONDAY.  17

MR. SEGAL:  THAT IS RIGHT, YOUR HONOR, WE WILL AGREE18

TO DO THAT.19

MR. MURTAGH:  I DON'T SEE HOW YOU CAN DO THAT.  20

MR. SMITH:  THE MORE THE GOVERNMENT COMPLAINS ABOUT21

HER BEING HERE, THE MORE INTERESTED WE ARE IN HER.  IF THEY22

WOULD STOP TALKING ABOUT IT, WE WOULD LOSE INTEREST.23

Q. ALL RIGHT.  NOW, THIS WAS TRIAL DAY 26 THAT WE'RE READING24

FROM NOW.  SO, THAT WOULD BE FRIDAY, RIGHT?25
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A. YES, SIR, I THINK SO.1

Q. AND SO AT LEAST WE KNOW FROM THE TRANSCRIPT THAT HELENA2

STOECKLEY WAS AVAILABLE TO YOU MONDAY THROUGH FRIDAY OF THE3

WEEK AFTER HER TESTIMONY?4

A. YES, SIR.5

Q. AND YOU DECIDED NOT TO RECALL HER?6

A. YES, SIR.7

Q. OKAY.  I WANT TO DIRECT YOUR ATTENTION NOW TO THE8

TESTIMONY YOU GAVE ON DIRECT EXAMINATION ABOUT YOUR THEORY OF9

THE CASE WITH RESPECT TO INTRUDERS --10

A. YES, SIR.11

Q. -- DO YOU RECALL THAT?12

A. YES, I DO.13

Q. ALL RIGHT.  YOU TESTIFIED, DID YOU NOT, ON DIRECT14

EXAMINATION ABOUT SOME RUBBER GLOVE FRAGMENTS, IS THAT RIGHT?15

A. I DID.16

Q. AND I BELIEVE YOU SAID ON DIRECT EXAMINATION THAT THEY17

WERE FOUND IN THE KITCHEN, BUT WEREN'T THEY REALLY FOUND IN18

THE MASTER BEDROOM?19

A. THEY WERE FOUND, I THOUGHT, SOME IN THE KITCHEN, BUT THEY20

MAY HAVE BEEN IN THE MASTER BEDROOM.  I MAY BE WRONG ABOUT21

THAT.22

Q. ALL RIGHT.  NOW, THE GOVERNMENT HAD INTRODUCED TESTIMONY23

AT THE TRIAL TRYING TO MATCH THESE FRAGMENTS TO A BOX OF24

SURGICAL GLOVES THAT WAS IN THE HOUSE, IS THAT RIGHT?25
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A. THEY WERE UNDER THE SINK IN THE KITCHEN.1

Q. ALL RIGHT.  AND THEIR EXPERT TESTIFIED USING NEUTRON2

ACTIVATION ANALYSIS, IS THAT RIGHT?3

A. THAT'S WHAT WAS USED.4

Q. AND THE EVIDENCE THAT THE GOVERNMENT PRESENTED TENDED TO5

SHOW THAT THERE WAS A MATCH, IS THAT RIGHT?6

A. I THINK THAT'S RIGHT.7

Q. AND THEN YOU TESTIFIED ON DIRECT EXAMINATION TODAY THAT8

THE DEFENSE HAD ITS OWN NEUTRON ACTIVATION ANALYSIS DONE, IS9

THAT CORRECT?10

A. I BELIEVE THAT IS CORRECT.11

Q. AND WAS THAT BY A MR. GUINN?12

A. I DON'T REMEMBER.13

Q. ALL RIGHT.  BUT YOU INTRODUCED EVIDENCE TO THE EFFECT14

THAT WITH HIS ANALYSIS HE HAD FOUND MORE TRACE ELEMENTS IN THE15

FRAGMENTS THAT HE SAID DIFFERENTIATED THEM FROM THE OTHERS IN16

THE BOX?17

A. YES.18

Q. BUT THE GOVERNMENT -- THIS WAS A DISPUTE BETWEEN THE19

PARTIES, IS THAT RIGHT?20

A. IT WAS.  AND, OF COURSE, WE SAID OUR PEOPLE WERE RIGHT21

AND THEY SAID THEIR PEOPLE WERE RIGHT.22

Q. SO, THE JURY GOT CONFLICTING EVIDENCE ON WHETHER THE23

GLOVE FRAGMENTS MATCHED THE BOX?24

A. I THINK THAT'S RIGHT.25
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Q. NOW, YOU TESTIFIED ON DIRECT EXAMINATION THAT YOUR SIDE1

OF THE CASE NEEDED EVIDENCE OF INTRUDERS, IS THAT RIGHT?2

A. WE DID.3

Q. AND YOU WERE ARGUING TO THE JURY THAT IF SOMETHING WAS4

FOUND THAT COULDN'T BE TRACED TO THE MACDONALD HOUSEHOLD THAT5

WAS EVIDENCE THAT HELPED YOU?6

A. YES, IT WAS SOMETHING THAT COULD HAVE BEEN BROUGHT INTO7

THE HOUSE BY ALIEN TO THAT HOUSE, PEOPLE OF THAT HOUSE, IT8

WOULD HELP US.9

Q. ALL RIGHT.  BUT YOU HAD QUITE A BIT OF THAT EVIDENCE TO10

POINT TO IN THE TRIAL, DID YOU NOT?11

A. THERE WAS SOME.12

Q. LET ME REFER YOU TO TRIAL DAY 28, PAGE 217.  AND I13

REPRESENT TO YOU THIS IS PART OF THE CLOSING ARGUMENT GIVEN BY14

MR. BERNIE SEGAL.  DO YOU RECALL THAT CLOSING ARGUMENT?15

A. I DO.16

Q. AND IT'S PRETTY LEGENDARY IN RALEIGH, ISN'T IT?17

A. YES.18

Q. THE LEGENDARY PART BEING THAT HE TOOK ALL THE TIME AND19

DIDN'T LEAVE YOU WITH ANY, IS THAT RIGHT?20

A. YES.21

Q. AND MR. BLACKBURN GAVE YOU SOME OF HIS TIME SO YOU COULD22

MAKE SOME ARGUMENT TO THE JURY?23

A. MR. BLACKBURN RETURNED A FAVOR I HAD DONE FOR HIM SOME24

YEARS BEFORE WHEN HE NEEDED -- WHEN HE HAD A JUROR HE NEEDED25
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TO DISMISS AND I GAVE HIM A PEREMPTORY.1

Q. ALL RIGHT.2

A. SO, IT WAS A FAIR TRADE.3

Q. ALL RIGHT.  SO, HE GAVE YOU SOME TIME SO THAT YOU COULD4

MAKE AN ARGUMENT EVEN THOUGH MR. SEGAL HAD CONSUMED MOST OF5

THE TIME?6

A. YES.7

Q. ALL RIGHT.  NOW, THIS IS MR. SEGAL'S ARGUMENT.  AND LET'S8

LOOK AT PAGE 217.  AND HE STARTS UP THERE IN THE MIDDLE OF9

LINE ONE -- LET'S GO BACK TO THE PREVIOUS PAGE FOR CONTEXT. 10

LET'S START WITH THAT LAST LINE, LINE 25.  THE GOVERNMENT --11

DO YOU SEE WHERE IT SAYS THE GOVERNMENT SAYS ALSO THAT THERE12

WERE NO --13

A. THE GOVERNMENT SAYS ALSO THAT THERE WERE NO INTRUDERS IN14

THIS CASE.  THERE IS NO PROOF OF INTRUDERS IN THIS CASE.  THE15

LIST OF EVIDENCE THAT SUPPORTS JEFF'S STORY WILL SURPRISE YOU16

WHEN WE PULL IT ALL TOGETHER RIGHT NOW.17

Q. ALL RIGHT.  AND THEN IN LINES FIVE THROUGH 11 HE18

DESCRIBES THE LATEX GLOVE ABOUT WHICH YOU'VE ALREADY19

TESTIFIED?20

A. YES.21

Q. ALL RIGHT.  NOW, LOOK DOWN AT LINE 12 AND WHAT IS -- READ22

THOSE FEW SENTENCES.23

A. WHAT ABOUT THE FIBER FOUND ON JEFF'S GLASSES IN THE24

LIVING ROOM?  THEY HAVE TRIED AND TRIED AND TRIED AND THEY25
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CANNOT FIND ANY SOURCE FROM WITHIN THE MACDONALD HOUSE WHERE1

THAT FIBER CAME FROM.2

Q. KEEP READING.3

A. WHERE DO THEY THINK IT CAME FROM?  IT FLEW IN THE WINDOW. 4

NONSENSE.  YOU HAVE A RIGHT TO BELIEVE THAT THAT FIBER IS ONE5

MORE PIECE OF PHYSICAL EVIDENCE THAT SUPPORTS AN OPPOSITE6

INFERENCE FROM WHAT THE GOVERNMENT WANTS.  READ ON?7

Q. NO.  I WANT TO ASK YOU DID -- THIS REFERS IN MR. SEGAL'S8

ARGUMENT TO -- HE'S POINTING OUT TO THE JURY THAT THERE WAS A9

FIBER FOUND ON MACDONALD'S GLASSES, IS THAT RIGHT?10

A. YES.11

Q. AND IT COULDN'T BE TRACED TO ANYTHING IN THE HOUSE?12

A. YES.13

Q. ALL RIGHT.  AND NOW READ 20 THROUGH 24, PLEASE.14

A. UNIDENTIFIED HAIR.  THERE IS HAIR IN THIS CASE.  THE15

GOVERNMENT HAS FOUND AND THEY HAVE HAD MACDONALD'S SAMPLE16

WHICH WAS GIVEN TO THEM AND THEY STILL, TO THIS DAY, CANNOT17

ASCRIBE IT TO ANY MEMBER OF THE FAMILY.18

Q. ALL RIGHT.  SO, YOU WERE OR MR. SEGAL ON BEHALF OF THE19

DEFENSE WAS ABLE TO ARGUE TO THE JURY THAT THERE WAS AT LEAST20

ONE UNIDENTIFIED HAIR THAT HAD BEEN FOUND AT THE CRIME SCENE21

AND WAS UNIDENTIFIED?22

A. YES.23

Q. ALL RIGHT.  AND DO YOU KNOW IF THAT HAIR WAS -- ONE24

MOMENT PLEASE.  25
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(PAUSE.)1

DO YOU KNOW IF THE REFERENCE THERE TO THE HAIR WAS2

TO A HAIR FOUND IN COLETTE MACDONALD'S LEFT HAND?3

A. I THINK SO, BUT I'M JUST NOT SURE.4

Q. OKAY.  5

A. I THINK SO.  6

Q. ALL RIGHT.  NOW, LET'S LOOK AT -- STARTING AT LINE 257

WITH FINGERPRINTS, THERE ARE FINGERPRINTS.8

A. YES.9

Q. IF YOU'LL READ THAT, PLEASE.10

A. THERE ARE FINGERPRINTS.  WE TALKED ABOUT THE ONES THAT11

WERE FOUND AND THAT WERE NOT LIFTED PROPERLY, THE ONES THAT12

WERE FOUND THAT WERE NOT IDENTIFIED OR PARTIALLY OR NOT13

COMPLETE, THE ONES THAT WERE NEVER FOUND BECAUSE THEY DID NOT14

PROCESS THE CRIME SCENE.15

Q. OKAY.  SO, MR. SEGAL, ON BEHALF OF THE DEFENSE, IS16

TELLING THE JURY THAT THERE WERE UNIDENTIFIED FINGERPRINTS IN17

THE HOUSE?18

A. YES.19

Q. AND NOW IF YOU WOULD READ STARTING AT LINE SIX ABOUT THE20

CANDLE WAX.21

A. WHAT ABOUT THE CANDLE WAX?  THREE DIFFERENT CANDLES22

PRODUCED THREE DIFFERENT TYPES OF WAX.  THEY WENT AND THEY23

ROUNDED UP EVERYTHING IN THE MACDONALD HOUSE.  THEY FOUND 1424

CANDLES.  THEY TOOK IT TO THE LAB.  WHEN THEY GOT DONE WITH25
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THEIR BEST EFFORTS, WHAT DID THEY FIND?  THAT THE WAX THAT WAS1

FOUND IN THE MACDONALD HOUSE -- IN THE LIVING ROOM -- JEFF2

SAYS THAT HE REMEMBERS A WOMAN WITH A FLICKERING LIGHT --3

WHICH I THINK IS A REASONABLE CONCLUSION WHERE THEY ARE4

TALKING ABOUT A WOMAN WITH A CANDLE.  THE REASONABLE5

CONCLUSION FROM ALL THAT IS THIS, THAT THAT IS EVIDENCE OF THE6

TRUTH.  NOW, WHAT DID THE GOVERNMENT DO ABOUT THAT?7

READ ON?8

Q. YOU CAN READ ON.  SURE.9

A. THE WITNESS SAID, WELL, WE DIDN'T TAKE THAT SERIOUSLY10

BECAUSE THE WAX WAS HARDEN.  HOW LONG DID IT TAKE TO HARDEN, 11

I SAID TO THE WITNESS.  THREE WEEKS.  WHEN DID YOU EXAMINE THE12

WAX?  MARCH 6TH OF 1970.  FROM FEBRUARY 17TH TO MARCH 6TH IS13

THREE WEEKS.  AND HE IS SURPRISED THAT THE WAX HAD HARDENED.14

WHAT I AM SAYING TO YOU IS THAT THE REASONABLE CONCLUSION THAT15

YOU OUGHT TO DRAW IS THAT THE WAX FOUND IN THAT HOUSE --16

Q. THAT'S FAR ENOUGH.17

A. ALL RIGHT.18

Q. SO, HERE MR. SEGAL IS ARGUING TO THE JURY THAT THERE WAS19

CANDLE WAX IN THE HOUSE AND IT DIDN'T MATCH TO ANY OF THE 1420

CANDLES IN THE MACDONALD HOUSEHOLD, IS THAT RIGHT?21

A. YES.22

Q. NOW, LET'S MOVE FORWARD TO TRIAL DAY 28, PAGE 224.  STILL23

IN THE CLOSING ARGUMENT.  IF YOU GO DOWN TO LINE 23, JUST READ24

THAT.25
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A. THERE'S MORE PROOF THAT THERE WERE INTRUDERS BESIDES THE1

LATEX, THE FIBERS, THE HAIR, THE WAX, THE FINGERPRINTS AND THE2

WEAPONS.  THERE'S MORE.3

Q. SO, IN SUMMARY, HE'S LISTING LATEX, FIBERS, HAIR, WAX,4

FINGERPRINTS --5

A. YES.6

Q. -- AND THE WEAPONS --7

A. YES.8

Q. -- AS THINGS THAT MR. SEGAL ARGUES WERE FOREIGN TO THE9

MACDONALD HOUSEHOLD?10

A. YES.11

Q. NOW, OF COURSE, THERE WAS A LOT OF DISPUTE ABOUT WHETHER12

THE WEAPONS WERE AS FAR AS THE GOVERNMENT'S CONTENTION --13

A. THERE WAS.14

Q. -- AND THE DEFENSE CONTENTION, IS THAT RIGHT?15

A. YES.16

Q. OKAY.  MR. SMITH, I'D LIKE TO NOW MOVE TO THE ISSUE OF17

JIMMY BRITT.18

A. ALL RIGHT.19

Q. I WANT TO CALL UP GOVERNMENT EXHIBIT 285.  I'M SORRY,20

2085.  2085.  I ASK YOU TO TAKE A LOOK AT THAT DOCUMENT, WHICH21

IS IN EVIDENCE, AND SEE IF YOU'VE EVER SEEN IT BEFORE.22

A. I DON'T THINK I'VE SEEN THAT BEFORE.  IT MAY BE THAT I23

HAVE.24

Q. ALL RIGHT.  NOW, IT APPEARS TO BE SIGNED BY JIMMY B.25
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BRITT, IS THAT CORRECT?1

A. YES.2

Q. AND HE IDENTIFIES HIMSELF AS A RETIRED SUPERVISORY DEPUTY3

U.S. MARSHAL?4

A. YES.5

Q. AND THE DATE HE SAYS IS 2/23/05?6

A. THAT'S RIGHT.7

(GOVERNMENT EXHIBIT NUMBER 20858

WAS IDENTIFIED FOR THE RECORD.)9

Q. AND IT APPEARS TO BE NOTARIZED BY LEE TART, IS THAT10

RIGHT?11

A. IT APPEARS TO BE, YES.12

Q. AND LEE TART YOU TESTIFIED ON DIRECT EXAMINATION WAS13

ANOTHER RETIRED DEPUTY MARSHAL WHO ACCOMPANIED MR. BRITT TO14

YOUR OFFICE?15

A. YES.16

Q. NOW, LOOKING AT THE FIRST PARAGRAPH -- JUST READ THE17

FIRST PARAGRAPH ALOUD, IF YOU WOULD.18

A. I, JIMMY B. BRITT, RETIRED SUPERVISORY DEPUTY U.S.19

MARSHAL FOR THE EASTERN DISTRICT OF NORTH CAROLINA DO20

VOLUNTARILY SUBMIT THIS STATEMENT OF FACTS REGARDING THE21

IRREGULARITIES I OBSERVED DURING THE TRIAL OF JEFFREY22

MACDONALD IN RALEIGH, NORTH CAROLINA, IN JULY 1979 AND AUGUST23

1979.24

Q. AND SKIP DOWN IF YOU WOULD AND READ PARAGRAPHS THREE AND25
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FOUR.1

A. THE SPECIFICS ARE TOO NUMEROUS TO LIST IN THIS STATEMENT2

OF FACTS.  HOWEVER, I WILL LIST THE NAMES OF THE PEOPLE3

INVOLVED IN THE IRREGULARITIES THAT I OBSERVED WHILE ASSIGNED4

AS A DEPUTY U.S. MARSHAL AT THIS TRIAL; THE LATE FRANKLIN5

DUPREE, UNITED STATES DISTRICT JUDGE, PRESIDED OVER THE TRIAL;6

RICH LEONARD AND JOHN EDWARDS, LAW CLERKS FOR JUDGE DUPREE;7

AND JIM BLACKBURN, U.S. ATTORNEY; AND THE FOREMAN OF THE JURY.8

Q. OKAY.  SO, HERE MR. BRITT SEEMS TO BE SAYING THAT THERE9

WERE IRREGULARITIES AT THE TRIAL AND AMONG THE PEOPLE10

PARTICIPATING WERE JUDGE DUPREE, LAW CLERKS RICH LEONARD AND11

JOHN EDWARDS, JIM BLACKBURN AND THE FOREMAN OF THE JURY, IS12

THAT RIGHT?13

A. IT APPEARS TO BE WHAT HE'S SAYING.14

Q. ALL RIGHT.  AND THEN READ THE LAST PARAGRAPH, IF YOU15

WOULD.16

A. I HAVE REQUESTED AS A WITNESS ON MY BEHALF LEE W. TART,17

RETIRED INSPECTOR, WITNESS SECURITY DIVISION, U.S. MARSHAL18

SERVICE, 30 YEARS SERVICE, TO BE PRESENT AT ANY AND ALL19

MEETINGS AND POTENTIAL COURT HEARINGS.20

Q. AND, IN FACT, THE NEXT DAY HE DID COME TO YOUR OFFICE TO21

GIVE THE SWORN STATEMENT?22

A. YES.23

Q. NOW, RICH LEONARD AND JOHN EDWARDS WEREN'T THE LAW CLERKS24

FOR JUDGE DUPREE DURING THE MACDONALD TRIAL, WERE THEY?25
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A. NO.  STEVE COGGINS WAS.1

Q. NOW, WITH REGARD TO THIS STATEMENT ABOUT IRREGULARITIES,2

DIDN'T JIM BRITT TELL YOU AS ONE OF THE ALLEGED IRREGULARITIES3

THIS STORY ABOUT A CAKE BEING PROVIDED BY THE JURY AND GIVEN4

TO JUDGE DUPREE?5

A. YES.6

Q. AND WOULD IT BE FAIR TO SAY THAT HE PUT AS MUCH EMPHASIS7

ON THAT AS AN IRREGULARITY AS HE DID THE MATTER HE ALLEGED8

ABOUT JIM BLACKBURN?9

A. NO, I DON'T THINK THAT WOULD BE FAIR.  HE PUT SOME10

EMPHASIS ON IT, BUT THE REASON HE CAME TO SEE ME WAS THE11

STATEMENT BY THE PROSECUTOR TO HELENA.12

Q. DID HE TELL YOU CONCERNING THE CAKE THAT THE CAKE WAS13

TAKEN INTO JUDGE DUPREE'S CHAMBERS AND THAT THE LAW CLERKS,14

RICH LEONARD AND JOHN EDWARDS, ATE SOME OF IT?15

A. I DON'T KNOW WHETHER HE SAID JOHN EDWARDS.  I DON'T16

REMEMBER.  HE SAID THAT OTHER PEOPLE JOINED IN THE SHARING OF17

THE CAKE.18

Q. OKAY.  IN ANY EVENT, THE NEXT DAY AFTER THIS STATEMENT,19

MR. BRITT AND MR. TART CAME TO YOUR OFFICE AND GAVE THE SWORN20

STATEMENT, IS THAT RIGHT?21

A. YES, THEY DID.22

Q. NOW, FEBRUARY 24TH, 2005, IS THE DATE OF THE SWORN23

STATEMENT.  LET'S PUT UP GOVERNMENT EXHIBIT 286, PLEASE. 24

2086.  FORGIVE ME.  I'M SORRY.  AND THIS IS ALSO -- I BELIEVE25

-2332-

Appeal: 15-7136      Doc: 31-2            Filed: 08/16/2016      Pg: 186 of 720 Total Pages:(906 of 2180)



Smith/Cross Page 168

September 17, 2012

IT'S DEFENSE EXHIBIT 5055, IS THAT RIGHT?  OKAY.  1

SO, THIS GIVES THE DATE FEBRUARY 24TH.  NOW, WAS2

THIS THE FIRST TIME THAT MR. BRITT HAD COME TO YOUR OFFICE?3

A. NO.  NO.4

(GOVERNMENT EXHIBIT NUMBER 20865

WAS IDENTIFIED FOR THE RECORD.)6

Q. BECAUSE YOU HAD THE COURT REPORTER ALREADY THERE, RIGHT?7

A. WELL, I DON'T THINK THIS IS THE DAY HE CAME TO MY OFFICE8

AT ALL BECAUSE I THINK I HAD TIME TO LISTEN TO WHAT HE HAD TO9

SAY AND REFLECT ON IT, THINK ABOUT IT SOME, AND DECIDED THAT10

IT WOULD BE IMPORTANT TO HAVE A SWORN STATEMENT.11

Q. ALL RIGHT.  SO, HE CAME TO YOUR OFFICE AT SOME TIME --12

SOME WEEKS BEFORE FEBRUARY 24TH --13

A. YES.14

Q. -- AND TOLD YOU THE GIST OF HIS ALLEGATIONS?15

A. HE DID.16

Q. ALL RIGHT.  LET'S LOOK AT PAGE EIGHT OF THIS EXHIBIT AT17

LINE TEN AND THE QUESTION STARTS AT LINE SIX.  WOULD YOU READ18

THE QUESTION AND ANSWER?19

A. AND HAVE YOU HAD OCCASION DURING THAT PERIOD OF TIME TO20

SPEAK WITH ANY OF YOUR FRIENDS ABOUT IT TO LET THEM KNOW THAT21

YOU WERE WORRIED?  22

MR. BRITT:  NOT UNTIL APPROXIMATELY TWO YEARS AGO.23

Q. SO, HE'S SAYING APPROXIMATELY TWO YEARS AGO IS WHEN HE24

FIRST SPOKE TO HIS FRIENDS ABOUT THIS MATTER?25
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A. YES.1

Q. BY THE WAY, MR. SMITH, I THINK IF YOU TAP THE LOWER2

RIGHT-HAND CORNER OF THE SCREEN IT WILL GET RID OF THE --3

LOWER LEFT IT WILL GET RID OF THE PINK ARROW.4

A. I SEE THE PINK ARROW.  5

Q. OKAY.  6

A. THERE WE GO.7

Q. WE GOT IT.  WE GOT IT.  LET'S MOVE TO PAGE NINE AND TEN. 8

AND AS WE SEE ON LINE -- I'M SORRY, PAGE NINE, LINE 12, YOU9

ASK HIM A QUESTION.  CAN YOU READ THAT QUESTION?10

A. MR. SMITH:  IF YOU WILL, WOULD YOU GIVE US SOME INSIGHT11

INTO YOUR FEELINGS ABOUT WHY YOU WEREN'T ABLE TO COME FORWARD12

UNTIL NOW?  13

Q. AND HIS ANSWER?14

A. READ ON?15

Q. HIS ANSWER?16

A. WELL, OUT OF RESPECT FOR THE HONORABLE LATE FRANKLIN17

DUPREE WHO WAS THE UNITED STATES DISTRICT JUDGE THAT PRESIDED18

OVER THIS CASE AND RICHARD LEONARD, WHO IS A UNITED STATES19

BANKRUPTCY JUDGE OVER IN WILSON, NORTH CAROLINA, AND I FEEL20

LIKE THAT IT WAS THE LATE SENATOR -- I MEAN, JOHN EDWARDS, WHO21

IS A FORMER UNITED STATES SENATOR FOR THE STATE OF NORTH22

CAROLINA.23

Q. SO, HE'S SAYING OUT OF RESPECT TO THOSE THREE PEOPLE HE24

KEPT SILENT --25
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A. YES.1

Q. -- IS THAT RIGHT?2

A. YES.3

Q. LET'S LOOK AT -- I'M SORRY, LET'S READ ON.  LET'S LOOK AT4

LINE 24, READ THAT PART, AND THEN WE'LL GO TO THE NEXT PAGE,5

PAGE TEN.6

A. MR. SMITH:  AND WERE THOSE PEOPLE WORKING IN THE COURTS 7

-- WITH THE COURTS OR WITH JUDGE DUPREE AT THE TIME OF THE8

MACDONALD TRIAL?  9

MR. BRITT:  YES, SIR, THEY WERE.10

Q. ALL RIGHT.  THANK YOU.  NOW, LET'S LOOK AT PAGE 11, LINE11

11 THROUGH 14.  NOW, WE'LL START UP AT LINE EIGHT, MR. JUNKIN12

INTERJECTS.  CAN YOU TELL US WHO HE IS?13

A. MR. JUNKIN WAS A LAWYER WHO HAD WORKED SOME ON THE14

MACDONALD CASE IN SOME WAYS AND I INVITED HIM TO COME AND TO15

BE THERE FOR THIS.16

Q. OKAY.  WOULD YOU READ LINES EIGHT THROUGH 14 WHERE17

THERE'S A Q&A BETWEEN MR. JUNKIN AND --18

A. MR. JUNKIN:  I SEE.  AND JUST TO BE SPECIFIC ABOUT WHEN19

YOU FIRST CONTACTED MR. SMITH ABOUT THE MACDONALD CASE, CAN20

YOU GIVE ME A MONTH?  WAS IT -- WAS IT TODAY, FEBRUARY 25TH? 21

WAS IT WITHIN THE LAST SAY EIGHT WEEKS?  22

MR. BRITT:  YES, SIR, IT WAS IN JANUARY.  IT WAS IN23

JANUARY OF 2005.24

Q. OKAY.  NOW, JIMMY BRITT IS SAYING THAT HE CAME FORWARD IN25
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JANUARY OF 2005, TO YOU WITH THIS INFORMATION, IS THAT RIGHT?1

A. YES.  YES.2

Q. IS THAT CONSISTENT WITH YOUR RECOLLECTION?3

A. PRETTY CONSISTENT, YES.4

Q. DO YOU KNOW -- CAN YOU BE MORE PRECISE THAN JUST THE5

MONTH OF JANUARY?6

A. NO.  NO.  I'M SORRY.  I WISH I COULD, BUT I THINK IT WAS7

IN JANUARY OF 2005.8

Q. ALL RIGHT.  DO YOU THINK IT WAS AFTER THE 17TH OF JANUARY9

OR BEFORE?10

A. I DON'T KNOW.11

Q. AND DO YOU RECALL CALLING ANYONE TO FIND OUT ABOUT THE12

HEALTH OF GERALDINE HOLDEN DURING THIS TIME PERIOD?13

A. IT MAY BE I CALLED HER HOUSE.  IT MAY BE I JUST MADE A14

PHONE CALL TO SEE IF I COULD TALK WITH HER.  I'M NOT SURE.  I15

REMEMBER SOMETHING ABOUT THAT.16

Q. GERALDINE HOLDEN WAS AN EMPLOYEE IN 1979, WITH THE17

MARSHAL SERVICE, IS THAT RIGHT?18

A. YES.19

Q. AND, OF COURSE, SHE BY THE TIME -- THE TIME FRAME WE'RE20

TALKING ABOUT, 2005 TIME FRAME, SHE HAD RETIRED?21

A. SHE HAD RETIRED.22

Q. AND DID YOU LEARN THAT HER HEALTH WAS BAD OR GOOD?23

A. I THINK I LEARNED THAT HER HEALTH WAS VERY BAD, THAT SHE24

WAS AT THAT TIME QUITE ILL.25
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Q. AND DID YOU MAKE THAT CALL IN THE YEAR 2004?1

A. I CAN'T IMAGINE IT BECAUSE I NEVER TALKED TO MR. BRITT --2

I HAD NOT TALKED TO MR. BRITT TILL 2005.3

Q. SO, THE CALL WOULD HAVE BEEN AFTER YOU TALKED TO MR.4

BRITT?5

A. IF I EVER MADE THAT CALL AT ALL, IT WOULD BE AFTER I6

TALKED TO MR. BRITT.7

Q. BUT AS A RESULT OF THE CALL IF YOU MADE IT, YOU NEVER GOT8

A CHANCE TO TALK TO MS. HOLDEN?9

A. NO.  IT SEEMS TO ME THAT I WAS TOLD THAT SHE WAS IN NO10

CONDITION TO SPEAK.  I MAY BE WRONG ABOUT THAT, BUT I THINK11

THAT'S TRUE.12

Q. ALL RIGHT.  LET'S LOOK AT LINE 23 ON THE SAME PAGE, 2313

AND 24, AND THEN WE'LL GO OVER TO THE -- I'M SORRY, 22 THROUGH14

24, AND THEN WE'LL GO OVER TO THE NEXT PAGE.  CAN YOU READ15

THAT?16

A. YES.  17

MR. SMITH:  WHAT WERE YOU ASKED TO DO?  18

MR. BRITT:  I WAS ASKED TO TRAVEL FROM RALEIGH,19

NORTH CAROLINA, TO CHARLESTON, SOUTH CAROLINA, TO ASSUME20

CUSTODY OF A PROTECTED WITNESS, A WITNESS BY THE NAME OF21

HELENA STOECKLEY.22

Q. NOW, AS FAR AS THE TOWN IN SOUTH CAROLINA THAT DEFINITELY23

COMES FROM MR. BRITT AND NOT FROM YOU?24

A. YES.25
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Q. OKAY.  LET'S GO DOWN TO LINE 13 ON PAGE 12, AND READ 131

THROUGH 16, PLEASE.2

A. MR. SMITH:  AND WHERE WAS SHE IN CHARLESTON?  3

MR. BRITT:  SHE WAS AT THE UNITED STATES MARSHAL'S4

OFFICE IN CHARLESTON, SOUTH CAROLINA.5

Q. SO, MR. BRITT IS RECALLING TO YOU THAT HE PICKED UP6

HELENA STOECKLEY AT THE UNITED STATES MARSHAL'S OFFICE IN7

CHARLESTON, SOUTH CAROLINA, IS THAT RIGHT?8

A. YES.  YES.9

Q. NOW, LET'S MOVE ON TO PAGE 13.  EXCUSE ME A MINUTE.  10

(PAUSE.)11

I'M SORRY, LET'S JUMP BACK TO PAGE 12, AND YOU12

NOTICE 17 THROUGH 19 THE BOYFRIEND ERNEST IS MENTIONED?13

A. YES.14

Q. OKAY.  NOW, LET'S GO ON TO PAGE 13 AND LOOK AT LINE THREE15

THROUGH TEN.  READ THOSE, PLEASE, QUESTION AND ANSWER.16

A. MR. SMITH:  DO YOU REMEMBER HOW SHE WAS DRESSED?  I KNOW17

IT'S BEEN 25 OR 30 YEARS, BUT DO YOU REMEMBER HOW SHE WAS18

DRESSED?  19

MR. BRITT:  YES, SIR.  SHE HAD ON -- SHE HAD ON A --20

SHE HAD ON THIS FLOPPY HAT THAT'S BEEN DESCRIBED PREVIOUSLY IN21

THE COURSE OF THE INVESTIGATION AND TRIAL AND SHE WAS DRESSED22

IN A LONG SKIRT, HIPPIE-TYPE LOOKING LADY.23

Q. SO, MR. BRITT IS SAYING THAT WHEN HE PICKED HELENA24

STOECKLEY UP SHE HAD ON THE FLOPPY HAT THAT'S BEEN THE SUBJECT25
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OF THIS INVESTIGATION?1

A. I DON'T KNOW WHETHER IT'S THE SAME ONE, BUT HE SAID THAT.2

Q. ALL RIGHT.  NOW, LOOK AT LINES 11 THROUGH 15, AND READ3

THE QUESTION AND ANSWER THERE.4

A. MR. SMITH:  DID ANYONE ACCOMPANY YOU ON THE JOURNEY?  5

MR. BRITT:  YES, SIR.  GERRY HOLDEN, WHO WAS AN6

ADMINISTRATIVE PERSON IN THE UNITED STATES MARSHAL'S OFFICE7

HERE IN RALEIGH.8

Q. AND THAT'S A FEMALE GERRY, IS THAT RIGHT?9

A. YES.10

Q. OKAY.  NOW, IF YOU WOULD GO AHEAD AND READ THE REST OF11

THE PAGE.12

A. MR. SMITH:  DID ANYONE ACCOMPANY YOU ON THE JOURNEY?  13

MR. BRITT:  YES, SIR, GERRY HOLDEN AND SO ON.  14

MR. SMITH:  NOW, WHEN YOU PICKED UP MS. STOECKLEY,15

DID HER FRIEND ERNEST ACCOMPANY HER AND YOU BACK TO NORTH16

CAROLINA?  17

MR. BRITT:  YES, SIR, THEY DID.  18

MR. SMITH:  WHERE DID MS. STOECKLEY RIDE IN THE CAR? 19

WHERE DID HER BOYFRIEND ERNEST RIDE?  20

MR. BRITT:  THEY RODE IN THE BACK SEAT OF THE CAR.21

Q. SO, MR. BRITT'S STATEMENT TO YOU UNDER OATH WAS THAT HE 22

-- THAT ERNEST DAVIS ALSO ACCOMPANIED THEM IN THE CAR RIDING23

FROM CHARLESTON TO RALEIGH?24

A. YES.25
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Q. DID MR. BRITT TELL YOU WHAT HE KNEW ABOUT THE CURRENT1

CONDITION OF GERALDINE HOLDEN?2

A. I DON'T REMEMBER.3

Q. BY CURRENT, I MEAN -- 4

A. AT THAT TIME.5

Q. FEBRUARY 24TH, 2005.6

A. I DON'T REMEMBER.7

Q. ALL RIGHT.  LET'S LOOK AT PAGE 14, LINES TEN THROUGH 17,8

IF YOU'D READ THAT, PLEASE.9

A. MR. SMITH:  DID SHE ON HER OWN, WITHOUT ANY PROMPTING10

FROM YOU, ENDEAVOR TO TALK ANY ABOUT THE MACDONALD CASE?  11

MR. BRITT:  YES, DURING THE COURSE OF THE TRAVELS12

FROM CHARLESTON, SOUTH CAROLINA, TO RALEIGH, WITHOUT ANY13

PROMPTING FROM ME WHATSOEVER, SHE BROUGHT UP THE MATTER OF THE14

TRIAL OF MACDONALD.15

MR. SMITH:  AND WHAT DID SHE TELL YOU ABOUT THE16

TRIAL?  17

MR. BRITT:  SHE SPECIFICALLY TOLD ME IN THE PRESENCE18

OF GERRY HOLDEN WHILE RIDING FROM CHARLESTON TO RALEIGH,19

SPECIFICALLY MADE MENTION OF A HOBBY HORSE, THAT SHE IN FACT 20

-- THAT SHE IN FACT WAS AT JEFFREY MACDONALD'S HOME AND/OR21

APARTMENT AND THAT SHE MADE REFERENCE TO A HOBBY HORSE IN22

JEFFREY MACDONALD'S LIVING ROOM.23

Q. ALL RIGHT.  THANK YOU.  NOW, THE HOBBY HORSE WAS NOT IN24

THE LIVING ROOM WAS IT IN ACTUAL FACT?25
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A. I DON'T REMEMBER.1

Q. ALL RIGHT.  LET'S GO ON TO PAGE -- SAME PAGE, PAGE 15. 2

15 THROUGH 21, IF YOU'D READ THAT QUESTION AND ANSWER, PLEASE.3

A. MR. SMITH:  ARE THEY AMONG THE MOST IMPORTANT WORDS4

YOU'VE EVER HEARD IN YOUR LIFE IN CONNECTION WITH ANY CASE OR5

ANY OF YOUR OFFICIAL WORK?  6

MR. BRITT:  YES, SIR, THAT'S CORRECT, AND ESPECIALLY7

SPECIFICALLY THE JEFFREY MACDONALD TRIAL, YES, SIR.8

Q. SO, THE WORDS MOST IMPORTANT YOU'VE HEARD IN YOUR LIFE9

ACTUALLY FIRST CAME FROM YOU, NOT HIM, IS THAT RIGHT?10

A. INDEED.  THAT'S RIGHT.11

Q. NOW, LET'S MOVE TO PAGE 16 AND LOOK AT QUESTION AND12

ANSWER SIX THROUGH -- LINE SIX THROUGH 16, IF YOU'D READ THAT,13

PLEASE.14

A. MR. SMITH:  ALL RIGHT.  NOW, WHAT HAPPENED NEXT?  YOU15

MADE IT TO NORTH CAROLINA, AND THEN WHAT HAPPENED?  16

MR. BRITT:  I CHECKED HER IN AT THE HOLIDAY INN17

HOTEL OVER ON HILLSBOROUGH STREET, AND SHE AND ERNEST DEPARTED18

THE LOBBY -- I GAVE THEM THE KEY, AND THEY DEPARTED THE LOBBY 19

AND WENT UP TO THEIR ROOMS.  AND I DIDN'T SEE HELENA OR ERNEST20

UNTIL THE NEXT MORNING WHEN I WENT OVER TO THE MOTEL -- OR21

EXCUSE ME, THE HOTEL TO PICK THEM UP AND BRING THEM TO COURT.22

Q. LET'S PUT GX-2377 BACK ON THE SCREEN, GOVERNMENT EXHIBIT23

2377.  THAT'S THE HOLIDAY INN ON HILLSBOROUGH STREET, RIGHT?24

A. YES, IT IS.25
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Q. ALL RIGHT.  GO BACK TO THE PAGE OF THE TRANSCRIPT,1

PLEASE.  I'M SORRY, GOVERNMENT EXHIBIT 2086 AT PAGE 16.  SO,2

HERE IS THE ANSWER YOU JUST READ AT LINES NINE THROUGH 16. 3

MR. BRITT IS SAYING THAT HE TOOK HELENA STOECKLEY AND ERNEST,4

THE BOYFRIEND, TO THE HILLSBOROUGH STREET HOLIDAY INN AND THEY5

CHECK IN AS HOTEL GUESTS?6

A. YES.7

Q. AND THAT HE WENT BACK THERE THE NEXT MORNING TO PICK THEM8

UP TO TAKE THEM TO COURT?9

A. YES.10

Q. ALL RIGHT.  LET'S LOOK AT PAGE 17 AT LINES 13 THROUGH 15. 11

IF YOU COULD READ THE QUESTION IN LINE 12 AND READ THE ANSWER12

IN 13 THROUGH 15, PLEASE.13

A. WHAT HAPPENED AFTER THAT?  14

MR. BRITT:  I ESCORTED HER TO THE EIGHTH FLOOR TO15

JIM BLACKBURN'S OFFICE, WHO WAS AT THAT TIME THE UNITED STATES16

ATTORNEY.17

Q. WAS MR. BLACKBURN THE UNITED STATES ATTORNEY?18

A. MR. ANDERSON WAS THE U.S. ATTORNEY.  MR. BLACKBURN WAS19

HIS ASSISTANT.20

Q. ALL RIGHT.  LET'S LOOK AT -- HOLD ON A MINUTE.  LET'S21

LOOK AT LINE 24 ON PAGE 17, AND THEN YOU CAN CONTINUE READING22

THROUGH LINE SIX ON THE NEXT PAGE.23

A. LINE 24.  24

MR. SMITH:  NOW, WHEN YOU -- WHEN YOU DELIVERED25
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HELENA STOECKLEY TO MR. BLACKBURN, DID MR. BLACKBURN MAKE ANY1

COMMENT TO YOU ABOUT REMAINING IN THE ROOM?  2

MR. BRITT:  YES, SIR.  HE ASKED ME TO REMAIN IN THE3

ROOM AND HER BOYFRIEND ERNEST SAT OUTSIDE IN THE ADJOINING4

OFFICE.5

Q. ALL RIGHT.  SO, MR. BRITT IS TELLING YOU UNDER OATH THAT6

MR. BLACKBURN ASKED HIM TO COME INTO THE ROOM WHERE THE7

INTERVIEW WAS GOING TO TAKE PLACE, BUT ERNEST COULD NOT COME8

IN?9

A. YES.10

Q. NOW, JUMP DOWN TO LINE 15, AND READ YOUR QUESTION AND11

ANSWER THROUGH LINE 18.12

A. NOW, DO YOU REMEMBER ANYONE ALSO BEING IN THE ROOM?  13

MR. BRITT:  NO, SIR, I DON'T RECALL ANYONE ELSE14

BEING IN THE ROOM.15

Q. AND SO JIM BRITT IS TELLING YOU UNDER OATH THAT THE ONLY16

PEOPLE IN THE ROOM WERE HIM, JIM BLACKBURN AND HELENA17

STOECKLEY?18

A. YES.19

Q. AND MOVE FORWARD TO PAGE 19, LINE FOUR, WITH THE QUESTION20

AND THEN LINE NINE WITH THE ANSWER.21

A. MR. SMITH:  DO YOU RECALL WHETHER MS. STOECKLEY TOLD MR.22

BLACKBURN THE SAME THING, EXPRESSED THE SAME IDEAS, THAT SHE23

HAD EXPRESSED TO YOU ON THE WAY UP TO NORTH CAROLINA FROM24

SOUTH CAROLINA?  25
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MR. BRITT:  YES, SIR.  SHE SPOKE FREELY, I THINK,1

WITH MR. BLACKBURN.  AND NOT HER -- AND HER -- HER TESTIMONY,2

IF IT WAS TESTIMONY IN THE INTERVIEW OR WHATEVER, SHE TALKED3

VERY FREELY TO MR. BLACKBURN.  SHE SPECIFICALLY MENTIONED THIS4

HOBBY HORSE AND VARIOUS OTHER THINGS, TOLD MR. BLACKBURN THAT5

SHE HAD BEEN INSIDE OF MR. JEFFREY MACDONALD'S HOME AND/OR6

APARTMENT.  AND AS I RECALL, MR. BLACKBURN ASKED HER WHY SHE7

WAS THERE.8

Q. SO, IN THIS QUESTION AND ANSWER, YOU ASKED MR. BRITT IF9

MS. STOECKLEY EXPRESSED THE SAME IDEAS TO MR. BLACKBURN THAT10

SHE HAD TO HIM ON THE RIDE TO NORTH CAROLINA FROM SOUTH11

CAROLINA?12

A. YES.13

Q. AND HE SAID, YES, SIR?14

A. YES.15

Q. LET'S LOOK AT PAGE 21.  IF YOU WOULD START READING AT16

LINE 11 AND GO TO LINE 23.17

A. MR. BRITT:  AT THE CONCLUSION, MR. BLACKBURN STATED TO18

HELENA STOECKLEY -- AFTER SHE HAD GIVEN THE HISTORY OF HER19

VISIT TO JEFFREY MACDONALD'S HOME, MR. BLACKBURN STATED TO20

HELENA STOECKLEY THAT IF YOU GO DOWNSTAIRS AND TESTIFY BEFORE21

THE JURY AS TO WHAT YOU HAVE TOLD ME OR SAID TO ME HERE IN22

THIS OFFICE, I WILL INDICT YOU FOR MURDER.23

Q. AND THEN YOUR NEXT QUESTION?24

A. MR. SMITH:  NOW, MR. BRITT, THE IMPORTANCE OF THOSE WORDS25
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WAS NOT LOST ON YOU EITHER?  1

MR. BRITT:  NO, SIR, THEY WERE NOT.  HAVE NEVER2

BEEN.3

Q. OKAY.  SO, ONCE AGAIN, THE IMPORTANCE OF THE WORDS COMES4

FROM THE QUESTION, NOT THE ANSWER?5

A. YES.6

Q. ALL RIGHT.  LET'S LOOK AT PAGE 22, STARTING AT LINE FIVE,7

AND I'M GOING TO ASK YOU TO READ ALL THE WAY OVER TO PAGE 23,8

LINE THREE.  STARTING AT LINE FIVE, PAGE 22.9

A. MR. BRITT:  I TOOK HELENA STOECKLEY FROM THE EIGHTH FLOOR10

BY ELEVATOR DOWN TO THE SEVENTH FLOOR, AND TOOK HER IN THE11

HALLWAY DOWN IN THE DIRECTION OF JUDGE DUPREE'S CHAMBERS,12

WHERE THERE IS A DOOR ON THE FRONT (SIC) THAT ENTERS THE13

COURTROOM. AND I THINK -- AND I TOOK HELENA STOECKLEY INTO THE14

COURTROOM,  AND WHILE IN THE PROCESS OF THIS TAKING HER INTO15

THE COURTROOM, WHILE IN THE PROCESS, MR. BLACKBURN WENT INTO16

JUDGE DUPREE'S CHAMBERS.17

MR. SMITH:  ALL RIGHT.  AND HOW LONG WOULD HE HAVE18

BEEN IN THERE SO FAR AS YOU KNOW?  19

MR. BRITT:  WELL, WHEN I TOOK HELENA STOECKLEY IN20

THE COURTROOM, THERE WAS -- NONE OF THE JURORS WERE PRESENT;21

THE JUDGE WAS NOT PRESENT.  AND ONLY THE ATTORNEYS WERE22

PRESENT, THAT IS, YOU AND THE OTHER ATTORNEY.23

MR. SMITH:  MR. SEGAL?  24

MR. BRITT:  MR. SEGAL.  IN A MATTER OF ABOUT TEN-25
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PLUS MINUTES, MAYBE 15 MINUTES AT THE MOST, IS WHEN JUDGE1

DUPREE AND THE U.S. ATTORNEY JIM BLACKBURN CAME BACK INTO THE2

COURTROOM.3

MR. SMITH:  NOW, WHEN YOU ENTERED THE DOOR THAT MR.4

BLACKBURN ENTERED GOING TOWARD OR INTO JUDGE DUPREE'S5

CHAMBERS, IS THERE ANY OTHER ROOM INTO WHICH HE COULD HAVE6

BEEN GOING OTHER THAN THE JUDGE'S OFFICE?  7

MR. BRITT:  NO, SIR.  NO, SIR.8

MR. SMITH:  IN OTHER WORDS, THERE'S NOT A HALLWAY9

THERE HE COULD HAVE ENTERED AND -- 10

MR. BRITT:  THAT DOOR IS LOCKED.  11

MR. SMITH:  ALL RIGHT.  12

MR. BRITT:  THE DOOR IS LOCKED IN THE HALLWAY.13

Q. OKAY.  WELL, LET'S JUST KEEP READING DOWN THROUGH LINE14

THREE ON THE NEXT PAGE AND THEN I'LL ASK YOU SOME QUESTIONS.15

A. MR. BRITT:  THAT DOOR IS LOCKED.  16

MR. SMITH:  ALL RIGHT.  17

MR. BRITT:  THE DOOR IS LOCKED IN THE HALLWAY. 18

MR. SMITH:  YES.  19

MR. BRITT:  THE HALLWAY DOOR IS LOCKED. 20

MR. SMITH:  NOW, WHEN YOU ENTER THE COURTROOM AFTER21

SEEING MR. BLACKBURN ENTER JUDGE DUPREE'S CHAMBERS, DID YOU22

SEE MR. MACDONALD'S LAWYERS IN THE COURTROOM?  23

MR. BRITT:  YES, SIR, I DID.  YEAH.  24

MR. SMITH:  SO, IS YOUR TESTIMONY -- YOUR TESTIMONY25
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TODAY IS THAT THERE IS NO WAY THOSE LAWYERS WERE ALSO IN JUDGE1

DUPREE'S CHAMBERS?  2

MR. BRITT:  NO, SIR, THEY WERE NOT.  THEY WERE NOT,3

NO, SIR.4

Q. ALL RIGHT.  IS THE GIST OF THIS STATEMENT TO YOU BY MR.5

BRITT UNDER OATH IS THAT HE SAW MR. BLACKBURN GO INTO JUDGE6

DUPREE'S CHAMBERS APPARENTLY TO HAVE SOME EX PARTE7

COMMUNICATION?8

A. YOU KNOW, I DIDN'T FOLLOW UP ON THAT WITH MR. BRITT.  IT9

WAS A PART OF HIS STORY.  I ASSUMED THAT'S WHAT HE WAS SAYING.10

Q. SO, HE SAID IN ANY EVENT THAT AFTER THE PROSECUTION11

INTERVIEW THAT HE HAD -- SAID HE SAT IN ON THAT'S WHEN THIS IS12

HAPPENING?13

A. YES.14

Q. AFTER THE PROSECUTION INTERVIEW HE WAS TAKING HELENA15

STOECKLEY BACK TO THE COURTROOM, IS THAT RIGHT?16

A. YES.17

Q. AND HE SAYS THAT WHILE HE WAS DOING THAT HE SAW JIM18

BLACKBURN ENTER JUDGE DUPREE'S CHAMBERS, IS THAT RIGHT?19

A. YES.20

Q. AND THEN HE PROCEEDED INTO THE COURTROOM WHERE YOU AND21

MR. SEGAL WERE WAITING ALREADY, IS THAT RIGHT?22

A. YES.  YES.23

Q. AND THAT IT WAS TEN-PLUS, MAYBE 15 MINUTES, BEFORE JUDGE24

DUPREE AND JIM BLACKBURN ENTERED THE COURTROOM?25
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A. YES.1

Q. THAT'S THE GIST OF WHAT HE WAS TELLING YOU THEN?2

A. I THINK SO, YES.3

Q. AND YET I BELIEVE THAT YOU TESTIFIED ON DIRECT4

EXAMINATION THAT JIM BRITT TOLD YOU THAT HE RESPECTED JUDGE5

DUPREE ENORMOUSLY?6

A. HE DID.7

Q. NOW, IF WE COULD TURN TO THE ISSUE OF THE POLYGRAPH.8

A. YES.9

MR. BRUCE:  MAY I HAVE A MOMENT, PLEASE?10

(PAUSE.)11

BY MR. BRUCE:12

Q. OKAY.  THIS WOULD BE GOVERNMENT EXHIBIT -- I'M SORRY,13

DEFENDANT EXHIBIT 5057, THE POLYGRAPH REPORT.  WOULD YOU PUT14

THAT UP?  YOU TESTIFIED ABOUT THIS ON DIRECT EXAMINATION, IS15

THAT RIGHT?16

A. YES.17

Q. AND THIS POLYGRAPH WAS DONE BY MR. STEVE DAVENPORT?18

A. IT WAS.19

Q. AND IT WAS DONE ON MAY 24, 2005, WHICH WOULD HAVE BEEN --20

A. YES.21

Q. -- A COUPLE OF MONTHS AFTER THE STATEMENT UNDER OATH IN22

YOUR OFFICE?23

A. THAT'S RIGHT.24

Q. AND ARE YOU AWARE THAT SOMETIME PRIOR TO 2006, MR.25
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DAVENPORT HAD A STROKE?  HAVE YOU HEARD THAT?1

A. YES.2

Q. AND ARE YOU AWARE THAT WHEN GOVERNMENT AUTHORITIES TRIED3

TO CONTACT HIM TO FOLLOW UP ON THIS AFTER IT HAD BEEN FILED HE4

COULDN'T ANSWER ANY QUESTIONS?5

A. I'M AWARE OF THAT.6

Q. AND APPARENTLY HE DOESN'T HAVE ANY -- WELL, LET ME ASK7

YOU THIS, DO YOU HAVE ANY BACK UP RECORDS OTHER THAN JUST THIS8

REPORT?9

A. NO.10

Q. FREQUENTLY WHEN THERE'S A POLYGRAPH GIVEN, THE11

POLYGRAPHER DEVELOPS CHARTS FROM THE EQUIPMENT, IS THAT RIGHT?12

A. YES, AND I -- HE WAS VERY GOOD AND I'M ASSUMING THAT AT13

ONE TIME HE HAD THOSE THINGS.14

Q. BUT YOU DON'T HAVE THEM?15

A. NO, I DON'T.16

Q. AND AS FAR AS YOU KNOW, THE CURRENT MACDONALD LAWYERS17

DON'T HAVE THEM?18

A. NO.19

Q. AND SO THERE'S NO WAY TO EXAMINE THE -- TO HAVE ANOTHER20

EXPERT LOOK AT THE CHARTS --21

A. NO.22

Q. -- AND CHECK THE OPINION, IS THAT RIGHT?23

A. NO.24

Q. AND IN GIVING A POLYGRAPH, ISN'T IT CUSTOMARY TO25
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ESTABLISH A BASELINE FOR TRUTHFULNESS?1

A. YES, THAT'S CUSTOMARY.  AND I DON'T KNOW WHETHER MR.2

DAVENPORT DID THAT, BUT I ASSUME WHAT YOU MEAN IS SOME3

QUESTIONS WOULD BE ASKED UNRELATED TO THE SUBJECT MATTER THAT4

ARE SHOCKING OR TO TEST HOW YOU WOULD RESPOND AND I ASSUME HE5

DID THAT, BUT I DON'T KNOW.6

Q. SO, THE POINT IS THEN TO COMPARE THE NON-MACDONALD7

QUESTIONS TO THE RESPONSES RELATED TO THE MACDONALD CASE?8

A. YES.9

Q. AND FROM THIS REPORT WE CAN'T TELL ANY OF THAT?10

A. WE CANNOT, BUT I CERTAINLY WOULD BELIEVE MR. DAVENPORT11

WAS EXCELLENT IN HIS WORK AND WOULD HAVE DONE IT RIGHT.12

Q. NOW, THE SPECIFIC QUESTIONS THAT ARE REFLECTED IN THE13

REPORT WERE, NUMBER ONE, AND THIS WOULD BE ON -- YOU CAN SHOW14

HIM PAGE TWO.  NUMBER ONE; DID YOU HEAR HELENA STOECKLEY TELL15

JIM BLACKBURN SHE HAD SEEN A BROKEN HOBBY HORSE WHILE SHE WAS16

INSIDE THE MACDONALD HOME?17

A. YES.18

Q. AND THE SECOND ONE WAS DID YOU HEAR JIM BLACKBURN TELL19

HELENA STOECKLEY HE WOULD INDICT HER FOR MURDER IF SHE20

TESTIFIED SHE HAD BEEN INSIDE THE MACDONALD HOME?21

A. YES.22

Q. AND THE THIRD ONE WAS ARE YOU NOW LYING ABOUT THE23

CONVERSATION BETWEEN JIM BLACKBURN AND HELENA STOECKLEY?24

A. YES.25
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Q. AND SO HE WAS NOT POLYGRAPHED ON THE QUESTION OF WHETHER1

HE TRANSPORTED HELENA STOECKLEY FROM SOUTH CAROLINA TO2

RALEIGH?3

A. NO.4

Q. AND TO YOUR RECOLLECTION ON THE JIM BRITT STATEMENTS THAT5

WE'VE LOOKED AT SO FAR, DID HE REALLY SAY THAT HELENA6

STOECKLEY HAD SEEN A BROKEN HOBBY HORSE?7

A. I DON'T REMEMBER WHETHER HE SAID BROKEN.8

Q. AND HOW DID MR. DAVENPORT DECIDE ON THESE QUESTIONS TO9

ASK?10

A. WELL, I'M SURE THAT HE CONSULTED WITH ME AND I'M SURE HE11

CONSULTED WITH MR. BRITT AND HE WOULD HAVE ASKED MR. BRITT THE12

QUESTIONS THAT WERE THE KEY TO THE UNDERSTANDING OF THE TRUTH13

THAT WAS BEING QUESTIONED.14

Q. ALL RIGHT.  LET'S MOVE FORWARD THEN TO GOVERNMENT EXHIBIT15

287, WHICH I BELIEVE IS THE SAME AS DEFENSE -- 2087.  I KEEP16

MAKING THAT MISTAKE.17

MR. BRUCE:  I'M SORRY, YOUR HONOR.18

BY MR. BRUCE:19

Q. GOVERNMENT EXHIBIT 2087, WHICH IS THE SAME EXHIBIT AS20

DEFENSE EXHIBIT 5058.  AND LET'S START OUT BY LOOKING AT THE21

LAST PAGE, 2087.4.  JUST TO ORIENT YOU, THIS IS THE OCTOBER22

26TH AFFIDAVIT.23

A. YES.24

(GOVERNMENT EXHIBIT NUMBER 208725
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WAS IDENTIFIED FOR THE RECORD.)1

Q. AND AT THE BOTTOM ON THAT PAGE, DO YOU KNOW THIS LADY2

EARP THAT NOTARIZED THIS?3

A. YES.4

Q. DID SHE WORK IN YOUR OFFICE?5

A. SHE WORKED IN MY OFFICE.6

Q. OKAY.  NOW, THE LAST STATEMENT APART FROM THE POLYGRAPH7

BEFORE THIS ONE WAS ON FEBRUARY 24TH, IN THE SWORN STATEMENT8

WE WENT THROUGH, RIGHT?9

A. YES.10

Q. IN BETWEEN FEBRUARY 24TH, 2005, AND OCTOBER 26TH, 2005,11

DID YOU AND MR. JUNKIN INVESTIGATE FACTS RELATED TO BRITT'S12

CLAIM?13

A. I'M SURE WE DID SOME.  I DON'T REMEMBER WHAT WE DID.14

Q. FOR INSTANCE, DID EITHER YOU OR MR. JUNKIN READ TRIAL15

TRANSCRIPTS, PORTIONS OF TRIAL TRANSCRIPTS?16

A. NO, I DIDN'T.  NO.17

Q. DO YOU KNOW IF MR. JUNKIN DID?18

A. I DON'T.  NO.19

Q. ALL RIGHT.  LOOKING AT 2087, LET'S LOOK AT PAGE TWO,20

PARAGRAPH TEN.  IF YOU WOULD READ THAT, PLEASE.21

A. I DID NOT COME FORWARD PREVIOUSLY WITH THE INFORMATION22

SHARED WITH MR. SMITH AND WHICH I NOW SHARE WITH THE COURT OUT23

OF RESPECT FOR THE LATE JUDGE FRANKLIN DUPREE, WHO PRESIDED24

OVER THE TRIAL, AND OTHERS WHO WERE WITH THE COURTS AT THE25
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TIME OF THE MACDONALD TRIAL.  1

WORKING ON THE SIDE OF LAW ENFORCEMENT IN THE2

COURTHOUSE WAS MY CAREER.  I DID NOT WANT TO BETRAY OR APPEAR3

TO BE BETRAYING THE PEOPLE I WORKED WITH AND RESPECTED.  I4

CONSIDERED MYSELF A LOYAL OFFICER OF THE COURT AND I STILL DO, 5

BUT ULTIMATELY I DECIDED THAT I HAD A DUTY TO COME FORWARD.6

Q. OKAY.  SO, HERE, AGAIN, HE'S SAYING HE WAITED OUT OF7

RESPECT FOR THE LATE JUDGE FRANKLIN DUPREE?8

A. YES.9

Q. ALL RIGHT.  NOW, LET'S READ PARAGRAPH 11, PLEASE.10

A. WHAT I SHARED WITH MR. SMITH IS THAT DURING THE JEFFREY11

MACDONALD TRIAL IN MY CAPACITY AS THE UNITED STATES MARSHAL12

ASSIGNED TO THE DISTRICT COURT WHERE MACDONALD WAS TRIED I WAS13

ASSIGNED TO TRAVEL TO GREENVILLE, SOUTH CAROLINA, TO ASSUME14

CUSTODY OF A WITNESS BY THE NAME OF HELENA STOECKLEY.15

I PICKED MS. STOECKLEY UP AT THE COUNTY JAIL IN16

GREENVILLE, SOUTH CAROLINA, AND DROVE HER BACK TO RALEIGH.17

Q. NOW, I BELIEVE ON DIRECT EXAMINATION YOU TESTIFIED THAT18

THIS WAS CONSISTENT WITH HIS STATEMENT IN GOVERNMENT EXHIBIT19

2086, THE SWORN STATEMENT.  DO YOU REMEMBER TESTIFYING TO20

THAT?21

A. I DON'T REMEMBER THAT I TESTIFIED TO IT OR NOT, BUT I22

THINK THAT IT IS GENERALLY CONSISTENT.  THAT IS, HE WENT TO23

SOUTH CAROLINA AND PICKED UP HELENA STOECKLEY AND BROUGHT HER24

BACK TO NORTH CAROLINA.25
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Q. BUT THERE IS A MAJOR INCONSISTENCY IN THAT THIS SAYS1

GREENVILLE --2

A. YES.3

Q. -- AND HIS PRIOR SWORN STATEMENT SAID CHARLESTON?4

A. THAT'S RIGHT.5

Q. AND THE LOCATION OF GREENVILLE, SOUTH CAROLINA, DOES NOT6

APPEAR ANYWHERE IN THE SWORN STATEMENT?7

A. YES.8

Q. IS THAT RIGHT?9

A. THAT'S RIGHT.10

Q. NOW, LET'S SEE IF WE CAN PUT UP GOVERNMENT EXHIBIT 2102. 11

NO, LET'S TRY 2103.  2104.  OKAY.  DO YOU RECOGNIZE THIS AS A12

MAP OF SOUTH CAROLINA?13

A. I DO.14

(GOVERNMENT EXHIBIT NUMBER 210415

WAS IDENTIFIED FOR THE RECORD.)16

Q. ALL RIGHT.  CAN YOU POINT OUT GENERALLY WHERE CHARLESTON17

IS?18

A. CHARLESTON WOULD BE DOWN ON THE RIGHT SIDE OF THE MAP19

DOWN IN LOW COUNTRY SOUTH CAROLINA IS WHAT I WOULD CALL IT.20

Q. OKAY.  MAYBE WE CAN BLOW IT UP A LITTLE BIT.  AND DO YOU21

SEE CHARLESTON ON THE MAP DOWN THERE?22

A. YES, I DO.  YES.23

Q. OKAY.  AND IT'S ON THE COAST?24

A. YES.25
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Q. AND DO YOU SEE GREENVILLE IN THE UPPER LEFT-HAND CORNER?1

A. I SEE IT, YES.2

Q. AND WOULD YOU AGREE WITH ME THAT CHARLESTON AND3

GREENVILLE ARE ABOUT AS FAR APART AS YOU CAN GET IN THE STATE4

OF SOUTH CAROLINA?5

A. I THINK IT IS.  I THINK THEY ARE, YES.6

Q. ALL RIGHT.  NOW, LET'S LOOK AT PARAGRAPH 13.  ONCE AGAIN7

HE'S SAYING THAT GERRY HOLDEN ACCOMPANIED HIM ON THE TRIP BACK8

TO RALEIGH, IT DOESN'T SAY --9

A. YES. 10

Q. -- FROM WHERE, THOUGH, RIGHT?11

A. YES.12

Q. ALL RIGHT.  LOOK AT PARAGRAPH 15 NOW AND READ THAT,13

PLEASE.14

A. DURING THE COURSE OF TRAVEL FROM CHARLESTON TO RALEIGH,15

WITHOUT ANY PROMPTING FROM ME WHATSOEVER, MS. STOECKLEY16

BROUGHT UP THE MATTER OF THE TRIAL OF MACDONALD.  SHE TOLD ME17

IN THE PRESENCE OF GERRY HOLDEN ABOUT A HOBBY HORSE IN THE18

MACDONALD HOME AND THAT SHE, IN FACT, ALONG WITH OTHERS, WAS19

IN JEFFREY MACDONALD'S HOME ON THE NIGHT OF THE MACDONALD20

MURDERS.21

Q. ALL RIGHT.  SO, IN PARAGRAPH 15, WE'RE BACK TO BEING A22

CHARLESTON TO RALEIGH TRIP, IS THAT RIGHT?23

A. YES.24

Q. ALL RIGHT.  NOW, WOULD YOU READ PARAGRAPH 16, PLEASE?25
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A. I KNEW AT THE TIME THAT WHAT MS. STOECKLEY HAD SAID WAS1

VERY IMPORTANT AND IT WAS SOMETHING I WAS NOT ABOUT TO FORGET. 2

I REMEMBER HER WORDS CLEARLY AND THEY ARE AMONG THE MOST3

IMPORTANT WORDS I'VE EVER HEARD IN MY LIFE IN CONNECTION WITH4

ANY CASE OR ANY OF MY OFFICIAL WORK.5

Q. SO, HERE, MR. BRITT HAS ESSENTIALLY ADOPTED THE WORDS OF6

YOUR QUESTIONING IN A PREVIOUS STATEMENT AND MADE IT HIS7

STATEMENT?8

A. WELL, HE'S ADOPTED, I THINK, MY WORDS, BUT THOSE WORDS I9

CHOSE WERE TO DESCRIBE WHAT HE WAS EXPRESSING TO ME.10

Q. ALL RIGHT.  LET'S GO FORWARD TO 2087.3, PAGE THREE, AND11

READ PARAGRAPH 20.12

A. WHEN I DELIVERED HELENA STOECKLEY TO THE U.S. ATTORNEY'S13

OFFICE, MR. BLACKBURN ASKED ME TO REMAIN IN THE ROOM.  THIS14

WAS NOT AN UNUSUAL OCCURRENCE.  I HAD BEEN ASKED TO SIT IN THE15

ROOM BY GOVERNMENT ATTORNEYS MANY TIMES IN MY CAREER.16

Q. SO, TWO THINGS HERE.  MR. BRITT IS SAYING IN HIS17

AFFIDAVIT THAT MR. BLACKBURN ASKED HIM TO REMAIN IN THE ROOM18

DURING FOR THE INTERVIEW AND THAT THAT WAS NOT AN UNUSUAL19

OCCURRENCE?20

A. NOT AN UNUSUAL OCCURRENCE?21

Q. RIGHT.22

A. YES.23

Q. NOT UNUSUAL FOR AN ASSISTANT U.S. ATTORNEY OR U.S.24

ATTORNEY TO ASK HIM TO REMAIN IN THE ROOM DURING AN INTERVIEW?25

-2356-

Appeal: 15-7136      Doc: 31-2            Filed: 08/16/2016      Pg: 210 of 720 Total Pages:(930 of 2180)



Smith/Cross Page 192

September 17, 2012

A. THAT'S RIGHT.1

Q. NOW, WOULD YOU READ PARAGRAPH 21, PLEASE?2

A. AS I RECALL, MR. BLACKBURN SAT DOWN AT A DESK THAT WAS3

SET AT AN ANGLE IN THE NORTHEAST CORNER OF THE OFFICE.  THERE4

WERE SEVERAL CHAIRS POSITIONED IN FRONT OF THE DESK.  HELENA5

STOECKLEY SAT IN THE CENTER CHAIR IN FRONT OF THE DESK AND I6

SAT OVER TO THE SIDE NEXT TO THE WINDOW.7

Q. OKAY.  AND YOU DON'T KNOW ANYTHING ABOUT HOW THE ROOM8

LOOKED WHEN THEY WERE UP THERE, RIGHT?9

A. I DON'T THINK I'VE EVER BEEN IN THAT ROOM.  I MAY HAVE,10

BUT I DON'T THINK SO.11

Q. ALL RIGHT.  NOW, LET'S MOVE FORWARD TO PARAGRAPH 26.  I'M12

SORRY, LET'S LOOK AT 22.  READ 22, IF YOU WOULD.13

A. AFTER MS. STOECKLEY WAS SETTLED IN THE ROOM MR. BLACKBURN14

BEGAN TO INTERVIEW HER.  MS. STOECKLEY TOLD MR. BLACKBURN THE15

SAME THINGS SHE HAD STATED TO ME ON THE TRIP FROM CHARLESTON16

TO RALEIGH.  17

SHE SPECIFICALLY MENTIONED A HOBBY HORSE AND VARIOUS18

OTHER THINGS AND SPECIFICALLY TOLD MR. BLACKBURN THAT SHE,19

ALONG WITH OTHERS, HAD BEEN INSIDE JEFFREY MACDONALD'S HOME ON20

THE NIGHT OF THE MURDERS.  SHE ALSO SAID THAT SHE HAD GONE TO21

THE MACDONALD HOUSE TO ACQUIRE DRUGS.22

Q. ALL RIGHT.  SO, HERE, AGAIN, MR. BRITT'S STATEMENT SAYS23

THAT WHAT HE TOLD -- WHAT HELENA STOECKLEY TOLD BLACKBURN WAS24

THE SAME THING MS. STOECKLEY TOLD HIM TRAVELING FROM25
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CHARLESTON TO RALEIGH?1

A. YES.2

Q. ALL RIGHT.  LET'S SKIP TO PARAGRAPH 26 AND READ THAT,3

PLEASE.4

A. I'M NOT CERTAIN AS TO WHETHER OTHER ATTORNEYS BESIDES MR.5

BLACKBURN WERE IN THE ROOM DURING THE STOECKLEY INTERVIEW.  IT6

IS POSSIBLE GEORGE ANDERSON, THE UNITED STATES ATTORNEY AT THE7

TIME, AND/OR BRIAN MURTAGH, THE OTHER GOVERNMENT PROSECUTOR,8

OR OTHERS ASSOCIATED WITH THE PROSECUTION WERE THERE EITHER9

WHEN I ENTERED THE ROOM WITH MS. STOECKLEY OR AFTER I ENTERED10

WITH HER.  THEY MAY HAVE COME IN AND LEFT AT SOME POINT, TAKEN11

A BREAK OR GONE OUT OF THE ROOM.12

I HAVE A RECOLLECTION OF MS. STOECKLEY ASKING FOR A13

SANDWICH DURING THE INTERVIEW AND SOMEONE OTHER THAN MYSELF14

GOING TO SEE ABOUT IT.15

Q. OKAY.  READ ON TO THE END OF THE PARAGRAPH.  IT WILL GO16

OVER TO THE NEXT PAGE.17

A. BUT MY CLEAR RECOLLECTION IS THAT ONLY MR. BLACKBURN, MS.18

STOECKLEY AND I WERE IN THE ROOM AT THE TIME MR. BLACKBURN19

SAID THESE WORDS TO MS. STOECKLEY.20

Q. OKAY.  SO, MR. BRITT IS SAYING IN THIS AFFIDAVIT THAT21

THERE MAY HAVE BEEN OTHER ATTORNEYS AT TIMES IN THE ROOM22

DURING THE INTERVIEW, IS THAT RIGHT?23

A. YES.24

Q. BUT AT THE CRUCIAL MOMENT WHERE THE WORDS FROM MR.25
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BLACKBURN TO MS. STOECKLEY WERE MADE IT WAS JUST THE THREE OF1

THEM IN THE ROOM?2

A. THAT'S RIGHT.3

Q. BLACKBURN, STOECKLEY AND BRITT?4

A. YES.5

Q. OKAY.  NOW, JUMPING BACK TO THE DEFENSE INTERVIEW6

EARLIER, DO YOU RECALL THAT AT SOME POINT TOWARD THE END OF7

HELENA STOECKLEY'S INTERVIEW WITH THE DEFENSE THAT SHE WAS8

BROUGHT A BOLOGNA SANDWICH TO EAT?9

A. YES.10

Q. OKAY.  SO, SHE HAD ALREADY HAD A SANDWICH BEFORE THE11

PROSECUTION INTERVIEW?12

A. YES.13

Q. NOW, WOULD YOU READ PARAGRAPH 27, PLEASE?14

A. UPON THE CONCLUSION OF THE INTERVIEW, I TOOK HELENA15

STOECKLEY FROM THE EIGHTH FLOOR BY STAIRWAY DOWN TO THE16

SEVENTH FLOOR AND TOOK HER INTO THE COURTROOM.17

Q. ALL RIGHT.  NOW, WOULD YOU READ PARAGRAPH 28, PLEASE?18

A. DURING THE COURSE OF THE TRIAL, I OBSERVED WHAT I FELT TO19

BE UNETHICAL STANDARDS BY THE UNITED STATES DISTRICT COURT20

JUDGE, FRANKLIN T. DUPREE.  JURORS ASKED ME ON TWO OCCASIONS21

TO TAKE CAKES TO JUDGE DUPREE.  I TOOK THE CAKES AND PRESENTED22

THEM TO JUDGE DUPREE AND TOLD HIM THEY CAME FROM THE JURORS.23

JUDGE DUPREE CAME OUT OF HIS CHAMBERS AND THANKED24

THE JURORS FOR THE CAKES.  I OBSERVED THE JUDGE AND MEMBERS OF25
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HIS STAFF EATING THE CAKES.1

Q. SO, MR. BRITT IS SAYING HERE THAT HE OBSERVED UNETHICAL2

STANDARDS BY JUDGE DUPREE, IS THAT RIGHT?3

A. YES.4

Q. BUT PREVIOUSLY HE STATED TO YOU THAT HE HAS THE UTMOST5

RESPECT FOR JUDGE DUPREE?6

A. HE HAS.7

Q. ALL RIGHT.  LET'S MOVE FORWARD TO GOVERNMENT EXHIBIT8

2088, PLEASE, AND LET'S GO TO THE LAST PAGE, .4.  DO YOU9

RECOGNIZE THE NOTARY ON THIS AFFIDAVIT, MR. SMITH?10

A. NO, I DON'T, BUT, YOU KNOW, IT COULD BE SOMEONE CONNECTED11

WITH MY OFFICE AT THAT TIME.  I JUST DON'T KNOW.12

Q. OKAY.  CAN YOU READ THE NAME?13

A. IT LOOKS LIKE JUDY HAYES.14

(GOVERNMENT EXHIBIT NUMBER 208815

WAS IDENTIFIED FOR THE RECORD.)16

Q. ALL RIGHT.  WELL, LET'S BACKUP.  OCTOBER 26TH, YOU DO17

RECALL THAT LEE TART CAME WITH JIMMY BRITT TO YOUR OFFICE TO18

EXECUTE THAT AFFIDAVIT, IS THAT RIGHT?19

A. I THINK HE DID.  LEE TART USUALLY CAME.20

Q. IN FACT, IF YOU REMEMBER WAY BACK UP WHEN WE STARTED THIS21

IN THE FIRST SWORN STATEMENT, PUT UP 2085, PLEASE, IN THE LAST22

PARAGRAPH JIM BRITT SAYS THAT HE REQUESTS LEE TART BE PRESENT23

AT ANY AND ALL MEETINGS AND POTENTIAL COURT HEARINGS?24

A. YES.25
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Q. AND SO MR. BRITT AND MR. TART LEFT YOUR OFFICE ON OCTOBER1

26TH.  HOW DID IT COME ABOUT THAT THEY RETURNED OR SOMEBODY2

RETURNED -- MR. BRITT RETURNED ON NOVEMBER THE 3RD?3

A. I DON'T KNOW WHETHER I WAS CONCERNED ABOUT THE PARAGRAPH4

INVOLVING THE CAKE, BUT I THINK I WAS, AND I THINK THAT I5

WANTED MR. BRITT TO DO ANOTHER AFFIDAVIT AND NOT PUT THAT IN6

THE AFFIDAVIT.  AND I BELIEVE THAT WAS IT.  7

THOUGH, I DO NOTE THAT CHARLESTON IS NOT IN THIS8

AFFIDAVIT, BUT GREENVILLE IS IN THIS AFFIDAVIT.  AND IT COULD9

VERY WELL BE THAT I DECIDED THAT I WANTED TO GET THAT CORRECT. 10

I JUST DON'T REMEMBER.  BUT I DO REMEMBER NOT WANTING TO11

ADVANCE THE IDEA OF THE CAKE.12

Q. DO YOU REMEMBER THAT MR. TART DID NOT ACCOMPANY MR. BRITT13

ON THIS NOVEMBER THE 3RD TRIP?14

A. NO, I DON'T REMEMBER THAT.15

Q. DO YOU KNOW IF MR. TART IS THE ONE WHO POINTED OUT TO MR.16

BRITT THAT PARAGRAPH 15 SAID CHARLESTON?17

A. I DO NOT.18

Q. OKAY.  WERE YOU PRESENT WHEN MR. BRITT RETURNED TO THE19

OFFICE ON NOVEMBER 3RD, TO SIGN THE NEW AFFIDAVIT?20

A. I DON'T REMEMBER.21

Q. NOW, THE ONLY DIFFERENCES IN THIS AFFIDAVIT AS YOU22

TESTIFIED ON DIRECT EXAMINATION, GOVERNMENT EXHIBIT 2088, PAGE23

TWO, PARAGRAPH 15, CHARLESTON HAS BEEN CHANGED TO GREENVILLE?24

A. YES, SIR.25
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Q. AND WAS THAT YOUR SUGGESTION?1

A. I DON'T REMEMBER.  2

Q. OKAY.  3

A. AND I THINK THE REFERENCE TO THE CAKE WAS REMOVED.4

Q. ALL RIGHT.  AND THEN ALSO IN PARAGRAPH 22, THIS SAID5

CHARLESTON BEFORE IN THE PREVIOUS AFFIDAVIT, DID IT NOT?6

A. I THINK THAT'S RIGHT.7

Q. AND THIS ONE WAS CHANGED TO GREENVILLE?8

A. YES.9

Q. SOMETIME AFTER THE ORIGINAL SWORN STATEMENT ON FEBRUARY10

24TH, DID SOMEONE TELL JIM BRITT THAT CHARLESTON WASN'T RIGHT11

AND IT NEEDED TO BE GREENVILLE?12

A. I DON'T -- I DON'T REMEMBER.13

Q. ALL RIGHT.  AND THEN THE ONLY OTHER CHANGE FROM THE14

OCTOBER 26TH AFFIDAVIT TO THE NOVEMBER 3RD AFFIDAVIT IS15

PARAGRAPH 28, WHICH USED TO BE ABOUT THE CAKE AND JUDGE16

DUPREE.  IT SAYS SOMETHING COMPLETELY DIFFERENT NOW?17

A. YES.18

Q. AND THAT WAS YOUR IDEA?19

A. YES.20

Q. NOW, I BELIEVE IT WAS YOUR TESTIMONY CONCERNING THE CAKE21

AND JUDGE DUPREE THAT YOU FELT IT WAS UNIMPORTANT, NO BIG22

DEAL?23

A. I DID.24

Q. BUT THAT WAS NOT JIMMY BRITT'S OPINION, WAS IT?25
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A. WELL, HE OBVIOUSLY WANTED TO MAKE AN ISSUE OF IT AND FELT1

THAT IT SHOULDN'T HAVE BEEN DONE, BUT MY SENSE OF IT WAS THAT2

I DIDN'T -- IT DIDN'T BOTHER ME IN THE LEAST IF A JUROR3

BROUGHT THE JUDGE A CAKE.  I WANT THE JUROR TO BE HAPPY.  I4

WANT THE JURORS TO BE JOYFUL.  I WANT THEM TO BE IN A GOOD5

MOOD.  HAPPY JURORS DON'T FIND PEOPLE GUILTY.6

Q. NOW, IF IT'S -- IT WAS THE NOVEMBER 3RD AFFIDAVIT,7

GOVERNMENT EXHIBIT 2088, THAT WAS ATTACHED TO JEFFREY8

MACDONALD'S 2255 PETITION WHEN IT WAS FILED IN '06?9

A. I DON'T -- I DON'T KNOW.10

Q. OKAY.  BECAUSE YOU WERE OUT OF THE CASE?11

A. I WAS OUT OF THE CASE.12

Q. OKAY.  NOW, HAVE YOU SEEN ANOTHER STATEMENT THAT JIM13

BRITT GAVE ON -- LET ME SEE THE DATE HERE.  IT'S GOVERNMENT14

EXHIBIT 2089.15

A. YES, I HAVE SEEN THAT IN THE LAST FEW DAYS.  IT MAY BE16

THAT I HAD SEEN THAT BEFORE.  I DON'T REMEMBER IF I DID.17

Q. ONE LAST QUESTION ABOUT THE CAKE.  WAS IT BRITT'S18

STATEMENT THAT HE WAS THE ONE THAT CARRIED THE CAKE FROM THE19

JURY INTO JUDGE DUPREE'S CHAMBERS?20

A. I THINK WHAT HE SAID WAS THE JURORS HAD THE CAKE AND HE21

DIRECTED THE JURORS SO THAT THEY COULD GIVE THE CAKE TO JUDGE22

DUPREE.  I BELIEVE THAT'S RIGHT.23

Q. ALL RIGHT.  NOW, LET'S LOOK AT GOVERNMENT EXHIBIT 2089,24

WHICH YOU SAY YOU HAVE SEEN IN THE LAST FEW DAYS.25
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A. AND IT MAY BE I SAW IT LONG AGO, I JUST DON'T REMEMBER.1

Q. WELL, AGAIN, LET'S START WITH THE END OF IT SO WE CAN 2

GET THE DATE AND SO FORTH.  IT'S THE NEXT PAGE.  YOU SEE IT'S3

DATED FEBRUARY 28TH, 2006?4

A. YES, IT'S IN 2006.  YES.5

(GOVERNMENT EXHIBIT NUMBER 20896

WAS IDENTIFIED FOR THE RECORD.)7

Q. AND DO YOU KNOW LAURA J. REDD, THE NOTARY PUBLIC?8

A. NO.9

Q. DO YOU THINK THAT'S MAYBE SOMEONE WHO WORKS WITH MR. HART10

MILES?11

A. I DO.  I MEAN, I DON'T KNOW THAT FOR SURE, BUT I DON'T12

THINK THAT PERSON WORKS FOR ME.13

Q. SO, THIS WOULD BE AFTER THE FILING OF MR. MACDONALD'S14

2255 PETITION, IS THAT RIGHT?15

A. I'M ASSUMING SO.16

Q. AND YOU'RE NOT IN THE CASE?17

A. I'M OUT.18

Q. OKAY.  LET'S LOOK AT PAGE ONE OF GOVERNMENT EXHIBIT 2089,19

AND I'M GOING TO GET YOU TO READ THIS, BUT DO YOU SEE WHERE20

IT SAYS THAT ON AUGUST 14TH, BRITT WAS DIRECTED BY HUGH SALTER21

TO TRAVEL TO GREENVILLE?22

A. YES, I DO.23

Q. AND DO YOU SEE IN THE MIDDLE OF THAT PARAGRAPH WHERE HE24

SAYS HE TRAVELED TO THE GREENVILLE COUNTY JAIL, GREENVILLE,25
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SOUTH CAROLINA?1

A. I DO.2

Q. AND THEN HE SAYS HE TOOK CUSTODY OF HELENA STOECKLEY ON A3

MATERIAL WITNESS WARRANT?4

A. YES.5

Q. AND THEN HE SAYS HE TRAVELED BACK TO RALEIGH WHERE HE6

COMMITTED HER TO THE WAKE COUNTY JAIL?7

A. I DO.8

Q. NO MENTION HERE OF TAKING HER TO THE HOLIDAY INN TO CHECK9

IN, IS THAT RIGHT?10

A. THAT'S RIGHT, YES.11

Q. DO YOU SEE WHERE IT SAYS ON THE MORNING OF AUGUST 15TH,12

'79, MS. HOLDEN AND I WENT TO THE WAKE COUNTY JAIL AND AGAIN13

TOOK CUSTODY?14

A. YES.15

Q. IN THE SECOND PARAGRAPH.  DO YOU SEE IN THE MIDDLE OF16

THAT PARAGRAPH WHERE IT SAYS AT APPROXIMATELY 12:00 NOON AT17

THE CONCLUSION OF THEIR INTERVIEW HE ESCORTED MS. STOECKLEY TO18

THE U.S. ATTORNEY'S OFFICE?19

A. YES.20

Q. ACTUALLY, WE'VE SEEN FROM THE TRANSCRIPTS TODAY AND YOUR21

RECOLLECTION THAT IT WAS CLOSER TO TWO O'CLOCK RATHER THAN22

12:00 NOON, RIGHT?23

A. PERHAPS.24

Q. AND ALSO HAVEN'T WE ESTABLISHED THAT THE INTERVIEWS BY25
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THE DEFENSE AND THE PROSECUTION TOOK PLACE ON THURSDAY, AUGUST1

16TH, 1979?2

A. I THINK SO.3

Q. NOW, YOU SEE IN THE SECOND PARAGRAPH WHERE HE STATES THAT4

MR. ANDERSON AND MR. BLACKBURN, WHO HE IDENTIFIES AS LEAD5

PROSECUTOR, YOU SEE THAT?6

A. WAS MR. BLACKBURN LEAD PROSECUTOR?7

Q. I'M SAYING DOES MR. BRITT IN THIS STATEMENT IDENTIFY JIM8

BLACKBURN AS THE LEAD PROSECUTOR?9

A. YES, I THINK SO.10

Q. AND HE STATES THAT MR. ANDERSON, JIM BLACKBURN AND BRIAN11

MURTAGH WERE PRESENT?12

A. YES.  AND AS A MATTER OF FACT, I NEVER CONSIDERED MR.13

BLACKBURN TO BE ANY MORE LEAD PROSECUTOR THAN MR. MURTAGH.  I14

MEAN, I ASSUMED THAT THEY SHARED IT EQUALLY, BUT THAT'S BESIDE15

THE POINT.16

Q. ALL RIGHT.17

THE COURT:  WE'RE GOING TO TAKE OUR AFTERNOON BREAK, 18

COUNSEL.  WE'LL TAKE A RECESS UNTIL 3:45.19

(RECESS TAKEN FROM 3:31 P.M., UNTIL 3:44 P.M.)20

(DEFENDANT PRESENT.)21

THE COURT:  PLEASE BE SEATED AND WE'LL CONTINUE. 22

MR. BRUCE.23

MR. BRUCE:  THANK YOU, YOUR HONOR.24

BY MR. BRUCE:25
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Q. WE'RE STILL TALKING, MR. SMITH, ABOUT GOVERNMENT EXHIBIT1

2089.2

A. YES.3

Q. WHICH IS THE FEBRUARY 28TH, 2006, ADDENDUM OF JIMMY4

BRITT, DO YOU RECALL THAT?5

A. I REMEMBER.6

Q. ALL RIGHT.  LET'S LOOK AT THE THIRD UNNUMBERED PARAGRAPH7

AND IF YOU COULD JUST READ THAT.8

A. DURING THE COURSE OF THE INTERVIEW, MR. BLACKBURN IN MY9

PRESENCE, AND MR. MURTAGH HAS STATED HE WAS PRESENT DURING THE10

ENTIRE INTERVIEW, STATED TO MS. STOECKLEY IF YOU GO DOWNSTAIRS11

AND TESTIFY THAT YOU WERE AT DR. JEFFREY MACDONALD'S HOUSE ON12

THE NIGHT OF THE MURDERS, I WILL INDICT YOU AS AN ACCESSORY TO13

MURDER.14

Q. ALL RIGHT.  NOW, JIM BRITT IS SAYING HERE THAT DURING THE15

COURSE OF THE INTERVIEW BLACKBURN SAID IN HIS PRESENCE THE16

STATEMENT, IS THAT RIGHT?17

A. YES.  MR. BLACKBURN IN MY PRESENCE.  18

Q. ALL RIGHT.  19

A. YES.20

Q. AND THEN THERE'S THIS PHRASE INSERTED AND MR. MURTAGH HAS21

STATED THAT HE WAS PRESENT DURING THE ENTIRE INTERVIEW.  WHAT22

DOES THAT MEAN?  STATED TO WHOM?23

A. I DON'T KNOW.24

Q. OKAY.  UNNUMBERED PARAGRAPH FOUR, WOULD YOU READ THAT,25
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PLEASE?1

A. ON AUGUST 17, I ESCORTED MS. STOECKLEY FROM THE WAKE2

COUNTY JAIL TO THE U.S. DISTRICT COURT AND SHE TOOK THE3

WITNESS STAND BEFORE THE JURY AND STATED, IN ESSENCE, THAT SHE4

DID NOT KNOW ANYTHING ABOUT THE MURDERS.  I MIGHT ADD THAT SHE5

WAS SCARED TO DEATH.6

Q. OKAY.  DO YOU KNOW IF JIMMY BRITT WITNESSED THE TESTIMONY7

OF HELENA STOECKLEY?8

A. I DO NOT.9

Q. ALL RIGHT.  IN THE NEXT PARAGRAPH WOULD YOU READ THE10

FIRST SENTENCE?11

A. SHE WAS RELEASED ON AUGUST 17, AS A MATERIAL WITNESS BY12

JUDGE DUPREE.13

Q. ALL RIGHT.  WELL, AUGUST 17TH WAS THE FRIDAY OF HER14

TESTIMONY, IS THAT RIGHT?15

A. YES.16

Q. ALL RIGHT.  AND THEN READ THE SECOND SENTENCE.  17

A. A SUBPOENA WAS ISSUED, WHICH I SERVED ON MS. STOECKLEY,18

AND SHE WAS ADMONISHED BY THE COURT TO APPEAR WHEN AND IF SHE19

WAS AGAIN CALLED AS A WITNESS.20

Q. ALL RIGHT.  THEN DO YOU SEE THE SENTENCE WHERE IT SAYS I21

THEN TOOK MS. STOECKLEY?22

A. YES.23

Q. AND READ THAT SENTENCE.24

A. I THEN TOOK MS. STOECKLEY TO A MOTEL IN RALEIGH CALLED25
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THE JOURNEY'S END.1

Q. ALL RIGHT.  NOW, AT THIS POINT MS. STOECKLEY WAS NO2

LONGER IN CUSTODY, IS THAT RIGHT, SHE HAD BEEN RELEASED AND3

PUT UNDER SUBPOENA BY YOU?4

A. I THINK THAT'S RIGHT.5

Q. AND DO YOU RECALL MR. SEGAL'S STATEMENT TO THE COURT THAT6

ORIGINALLY MS. STOECKLEY UPON BEING RELEASED WENT TO THE7

DOWNTOWNER AND CHECKED IN?8

A. I DO.9

Q. AND ONLY LATER MOVED TO THE JOURNEY'S END?10

A. I THINK SO.11

Q. BECAUSE THE DOWNTOWNER WAS GOING TO BE THE DEFENSE12

HEADQUARTERS HOTEL?13

A. THAT'S RIGHT.14

Q. WOULD YOU READ THE LAST SENTENCE OF THE LAST PARAGRAPH ON15

THIS PAGE STARTING WITH CHIEF DEPUTY?16

A. CHIEF DEPUTY U.S. MARSHAL EDDIE SIGMON CALLED ME AT MY17

RESIDENCE AND ASKED ME TO GO TO THE JOURNEY'S END AND CHECK18

MS. STOECKLEY OUT OF THE MOTEL AND TO REGISTER HER AT THE19

HOLIDAY INN HILLSBOROUGH STREET, RALEIGH, NORTH CAROLINA,20

WHICH I DID.21

Q. OKAY.  AND LET'S PULL UP GOVERNMENT EXHIBIT 2377.  SO,22

THAT WOULD BE A REFERENCE TO THAT STRUCTURE RIGHT THERE, IS23

THAT RIGHT?24

A. YES.25
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Q. ALL RIGHT.  LET'S GO TO THE NEXT PAGE OF THIS ADDENDUM. 1

WOULD YOU READ THAT FIRST UNNUMBERED PARAGRAPH, PLEASE?2

A. ON MONDAY, AUGUST 20TH, JUDGE DUPREE OUTSIDE THE PRESENCE3

OF THE JURY STATED AS A MATTER OF RECORD THAT HE WAS NOT GOING4

TO PERMIT MS. STOECKLEY TO TESTIFY AGAIN, STATED THAT HER5

BRAIN WAS SCRAMBLED LIKE AN EGG.  6

THE JURY WAS SUMMONED AND THEY WERE SEATED IN THE7

JURY BOX.  JUDGE DUPREE DIRECTED THE JURORS NOT TO CONSIDER8

ANY EVIDENCE BY MS. STOECKLEY ON FRIDAY, AUGUST 17.9

Q. NOW, AS YOU KNOW, JUDGE DUPREE DID NOT RULE THAT HE WAS10

NOT GOING TO PERMIT MS. STOECKLEY TO TESTIFY AGAIN, IS THAT11

RIGHT?12

A. AS I RECALL, THAT'S RIGHT.13

Q. BECAUSE SHE WAS LEFT UNDER YOUR SUBPOENA THAT ENTIRE WEEK14

SUBJECT TO RECALL?15

A. YES.16

Q. AND AS LATE AS FRIDAY OF THE FOLLOWING WEEK OR THAT WEEK17

YOU WERE STILL HOLDING OUT THE POSSIBILITY OF RECALLING HER?18

A. YES.19

Q. AND DID JUDGE DUPREE STATE THAT HER BRAIN WAS SCRAMBLED20

LIKE AN EGG?21

A. I DON'T REMEMBER IT IF HE DID.22

Q. ALL RIGHT.  NOW, IT ALSO SAYS IN THIS PARAGRAPH THAT23

JUDGE DUPREE DIRECTED THE JURORS NOT TO CONSIDER THE TESTIMONY24

BY MS. STOECKLEY ON FRIDAY, AUGUST 17.  THAT'S NOT TRUE, IS25
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IT?1

A. I DON'T THINK SO.2

Q. THE TESTIMONY WAS IN FRONT OF THE JURY AND THEY WERE ABLE3

TO CONSIDER IT WHEN THEY CONSIDERED THEIR VERDICT, IS THAT4

RIGHT?5

A. I THINK SO.6

Q. ALL RIGHT.  WOULD YOU READ THE LAST PARAGRAPH, PLEASE?7

A. HUGH SALTER, U.S. MARSHAL, ASKED ME TO GO TO THE U.S.8

MARSHAL'S OFFICE AND SEE MRS. REDDICK AND THAT SHE WOULD GIVE9

ME A CHECK FOR FOUR DAYS OF SUBSISTENCE.  10

HE ASKED ME TO CASH THE CHECK AND GO TO THE BUS11

STATION AND PURCHASE MS. STOECKLEY A ONE-WAY TICKET TO12

CHARLESTON, SOUTH CAROLINA, WHICH I DID, AND FOR ME TO GO TO13

THE HOLIDAY INN, HILLSBOROUGH STREET IN RALEIGH, AND CHECK HER14

OUT OF THE HOTEL AND TAKE HER TO THE BUS STATION AND MAKE SURE15

SHE GOT ON THE BUS AND GIVE HER THE BALANCE OF HER16

SUBSISTENCE.17

THIS WAS ON AUGUST THE 20TH, 1979.  I HAVE NOT SEEN18

OR HEARD FROM HER SINCE.19

Q. ALL RIGHT.  NOW, AS WE'VE DISCUSSED, IT WAS A FACT THAT20

AT THIS POINT MS. STOECKLEY'S SUBSISTENCE WAS THE21

RESPONSIBILITY OF THE MACDONALD DEFENSE, IS THAT RIGHT?22

A. YES.23

Q. AND MS. STOECKLEY DID NOT TRAVEL ON A ONE-WAY TICKET TO24

CHARLESTON, SOUTH CAROLINA, BECAUSE SHE REMAINED THERE THE25
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REST OF THE WEEK UNDER YOUR SUBPOENA, IS THAT RIGHT?1

A. I THINK THAT'S RIGHT.2

Q. AND MS. STOECKLEY, AS FAR AS YOU KNOW, DOES SHE HAVE ANY3

CONNECTION WHATSOEVER TO CHARLESTON, SOUTH CAROLINA?4

A. NO, NOT THAT I -- NOT THAT I KNOW OF.5

Q. AND MR. BRITT STATES THAT ALL THIS HAPPENED ON AUGUST6

20TH, 1979, WHICH WOULD HAVE BEEN THE MONDAY FOLLOWING HER7

FRIDAY TESTIMONY, RIGHT?8

A. YES.9

Q. AND THAT DAY YOU WERE IN COURT PRESENTING SOME OF THE10

STOECKLEY WITNESSES, IS THAT RIGHT?11

A. I THINK SO.12

Q. AND MS. STOECKLEY WAS STILL SUBJECT TO RECALL THAT ENTIRE13

WEEK?14

A. I THINK SO.15

Q. ALL RIGHT.  LET ME PUT UP ON THE SCREEN GOVERNMENT16

EXHIBIT 2074.  DO YOU REMEMBER ON DIRECT EXAMINATION YOU WERE17

SHOWN A PHOTOGRAPH AND YOU IDENTIFIED HELENA STOECKLEY, JIMMY18

BRITT, AND HER BOYFRIEND ERNEST DAVIS?19

A. I DIDN'T IDENTIFY ERNEST, BUT I NOW SEE ERNEST THERE. 20

BUT I REMEMBER WHAT -- YES, I DID.21

(GOVERNMENT EXHIBIT NUMBER 207422

WAS IDENTIFIED FOR THE RECORD.)23

Q. OKAY.  IS THIS PHOTOGRAPH IN GOVERNMENT EXHIBIT 207424

SHOWN IN THE NEWSPAPER ARTICLE THE SAME PHOTOGRAPH THAT YOU25
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IDENTIFIED ON DIRECT EXAMINATION?1

A. IT DOES APPEAR TO BE.2

Q. ALL RIGHT.  AND WOULD YOU READ THE CAPTION OF THE DATE OF3

THE NEWS & OBSERVER ARTICLE?4

A. AUGUST THE 17TH -- FRIDAY, AUGUST 17, 1979.5

Q. JUST TAKE A MOMENT TO READ THROUGH THE ARTICLE.  YOU6

DON'T HAVE TO READ IT ALOUD.  JUST READ IT AND I WANT TO ASK7

YOU A QUESTION OR TWO ABOUT IT.8

(PAUSE.)9

A. ALL RIGHT.10

Q. LET'S GO BACK TO THE FULL SCREEN, PLEASE.  NOW, MY11

QUESTION IS THIS PHOTOGRAPH SHOWING DEPUTY MARSHAL JIMMY BRITT12

ESCORTING HELENA STOECKLEY -- THAT'S EVEN WHAT THE CAPTION13

SAYS, IS THAT RIGHT?14

A. YES.15

Q. ALL RIGHT.  THIS PHOTOGRAPH COULD WELL BE THE16

TRANSPORTATION OF HELENA STOECKLEY TO OR FROM THE WAKE COUNTY17

COURTHOUSE TO THE FEDERAL BUILDING ON AUGUST 16TH, 1979?18

A. YES.  I HAVE NO WAY TO KNOW.  I MEAN, IT CERTAINLY -- IT19

WAS IN THE PAPER THE NEXT DAY, AUGUST 17.  SO, THAT WOULD TELL20

YOU THAT IT WAS -- IT WAS A PHOTOGRAPH MAYBE TAKEN THE DAY21

BEFORE.22

Q. ALL RIGHT.  AND YOU CANNOT IDENTIFY, I BELIEVE YOU23

TESTIFIED, THE PLACE WHERE THIS PHOTOGRAPH WAS TAKEN?24

A. LET ME JUST HAVE A SECOND TO LOOK AT IT AGAIN.25
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Q. ALL RIGHT.1

(PAUSE.)2

A. THE ONLY PLACE THAT I COULD SAY IT LOOKS LIKE WOULD BE AT3

THE BACK OF THE FEDERAL BUILDING, THE BACK AT THE LOADING4

DOCK.5

Q. THE BACK OF THE FEDERAL BUILDING IN RALEIGH?6

A. YES, IT LOOKS LIKE THAT.7

Q. ALL RIGHT.  THANK YOU. 8

A. BUT I DON'T KNOW.9

MR. BRUCE:  THANK YOU.  NO FURTHER QUESTIONS.10

THE COURT:  REDIRECT.11

MR. WIDENHOUSE:  THANK YOU, YOUR HONOR.12

R E D I R E C T   E X A M I N A T I O N 3:55 P.M.13

BY MR. WIDENHOUSE:14

Q. MR. SMITH, MR. BRUCE ASKED YOU ABOUT THE CONNECTION15

BETWEEN PRINCE BEASLEY AND MS. STOECKLEY.16

A. YES.17

Q. I WANT TO SHOW YOU PAGE 5748 OF THE TRIAL TRANSCRIPT.18

A. ALL RIGHT.19

Q. WHICH WOULD HAVE -- APPEARS TO HAVE BEEN ON FRIDAY, THE20

17TH?21

A. YES.22

Q. IT WAS DURING MR. BEASLEY'S TESTIMONY?23

A. YES.24

Q. ALL RIGHT.  CAN YOU TAKE ME TO 5748?  AND COULD YOU READ25
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THE FIRST FOUR LINES?1

A. YES.2

Q. I'M SORRY, PAGE 5739.3

A. ALL RIGHT.  4

BY MR. SMITH:  QUESTION:  DURING THE PERIOD OF TIME5

IN WHICH YOU WERE A FAYETTEVILLE POLICE DETECTIVE WOULD YOU6

SAY WHETHER OR NOT YOU EVER KNEW HELENA STOECKLEY?  7

ANSWER:  YES, I DID.  8

QUESTION:  WHEN DID YOU FIRST MEET HER?  9

ANSWER:  IN 1968.10

Q. AND NOW WOULD YOU LOOK AT PAGE 5740 OF THE TRANSCRIPT AND11

READ THE HIGHLIGHTED PORTIONS THERE OF THE SAME DIRECT12

EXAMINATION OF MR. BEASLEY?13

A. QUESTION:  LET ME INTERRUPT YOU JUST FOR A MOMENT IF I14

MAY, MR. BEASLEY.  I TAKE IT YOU HAD HAD MANY CONVERSATIONS15

WITH MS. STOECKLEY PRIOR TO THAT DAY?16

ANSWER:  YES, I DID.  17

QUESTION:  AND YOU FOUND HER TO BE A RELIABLE18

PERSON?19

ANSWER:  THE MOST RELIABLE INFORMANT I EVER HAD.20

Q. OKAY.  AND MR. BEASLEY KNEW MS. STOECKLEY OBVIOUSLY?21

A. YES, HE DID.22

Q. NOW, WITH REGARD TO SOME QUESTIONS MR. BRUCE ASKED ABOUT23

THE DEFENSE INTERVIEW AND WHETHER BERNIE SEGAL SAID ACCORDING24

TO APPARENTLY SOME LANGUAGE OUT OF THE BOOK FATAL VISION ABOUT25
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SHE WOULD NOT BE SUBJECT TO THE STATUTE OF LIMITATIONS, 1

DURING THAT INTERVIEW DID MS. STOECKLEY HAVE A LAWYER?2

A. NO.3

Q. SO, WAS ANYONE REPRESENTING HER AT THAT TIME?4

A. NO.5

Q. AND YOU WERE SHOWN A COPY OF 18 USC 3282 DURING CROSS-6

EXAMINATION --7

A. YES, I WAS.8

Q. -- WHICH DEALS WITH THE STATUTES OF LIMITATIONS --9

A. YES.10

Q. -- FOR MURDER.  DID MR. SEGAL SHOW MS. STOECKLEY DURING11

THAT INTERVIEW A COPY OF 18 USC SECTION 3282?12

A. NO.13

Q. TO YOUR KNOWLEDGE, WOULD MS. STOECKLEY HAVE HAD ANY14

REASON TO BELIEVE BERNIE SEGAL WHEN HE TOLD HER SHE WOULD NOT15

HAVE ANY LIABILITY FOR A MURDER CHARGE IN FEDERAL COURT BASED16

ON STATUTE OF LIMITATIONS?17

A. WELL, I MEAN, I DON'T THINK SHE HAD ANY KNOWLEDGE OF THE18

LAW, OF STATUTES OF LIMITATIONS.  I WOULD SAY THAT SHE19

WOULDN'T KNOW BEANS ABOUT STATUTES OF LIMITATIONS.20

Q. WAS YOUR SENSE IN THE INTERVIEW THAT SHE WAS BEING21

SOMEWHAT RELUCTANT AS A WITNESS?22

A. SHE WAS BEING -- SHE WAS BEING TOTALLY UNCOOPERATIVE IN23

EVERY WAY.  SHE WASN'T GIVING US ANYTHING.24

Q. AS A CRIMINAL DEFENSE LAWYER, ARE YOU FAMILIAR WITH THE25

-2376-

Appeal: 15-7136      Doc: 31-2            Filed: 08/16/2016      Pg: 230 of 720 Total Pages:(950 of 2180)



Smith/Redirect Page 212

September 17, 2012

CONCEPT OF CONCURRENT JURISDICTION BETWEEN STATE AND FEDERAL1

COURT?2

A. I'VE ALWAYS CALLED IT THE PETITE DOCTRINE, YES.3

Q. CAN YOU TELL US BRIEFLY WHAT THAT IS?4

A. WELL, IT MEANS THAT BOTH -- THERE ARE TWO SOVEREIGNS. 5

THERE'S A FEDERAL SOVEREIGN, WHICH WE MUST OBEY, AND THERE'S A6

STATE SOVEREIGN.  AND OFTEN -- WELL, YOU HAVE TO SATISFY BOTH7

KINGS.  YOU HAVE TO SATISFY THE STATE KING AND YOU HAVE TO8

SATISFY THE FEDERAL KING AND EACH ONE CAN PROSECUTE YOU.  AND9

THE FACT THAT ONE PROSECUTES YOU DOESN'T MEAN THAT THE OTHER10

CAN'T.11

Q. AND WOULD THAT MEAN THAT MS. STOECKLEY, IF SHE ADMITTED12

TO BEING IN THE MACDONALD HOUSE, COULD POSSIBLY HAVE BEEN13

PROSECUTED IN THE STATE COURTS OF NORTH CAROLINA AS WELL AS IN14

THE FEDERAL COURT?15

A. SHE COULD HAVE.  THERE IS NO STATUTE OF LIMITATIONS IN16

NORTH CAROLINA FOR FELONIES AND THAT CERTAINLY WOULD INCLUDE17

MURDER.18

Q. SO, SHE WOULD NOT HAVE BEEN EXEMPT FROM STATE PROSECUTION19

FOR MURDER BASED ON THE STATUTE OF LIMITATIONS?20

A. NO, SHE WOULD NOT.21

Q. NOW, THERE WAS A LOT OF DISCUSSION ABOUT THE COLLOQUY AT22

THE BENCH WHICH -- WHERE MR. SEGAL WAS SAYING SHE TOLD US SHE23

WAS IN THE HOUSE AND YOU SAID SHE GAVE US SOME INQUIRIES INTO24

HER MIND --25
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A. YES.1

Q. -- WHATEVER THAT MEANS.  HOW LONG HAD YOU KNOWN BERNIE2

SEGAL BY THE TIME YOU GOT TO THAT POINT IN THE TRIAL?3

A. ABOUT FOUR MONTHS.4

Q. AND DID YOU HAVE A SENSE OF HIS REPUTATION AS A LAWYER5

BEFORE YOU JOINED ON THE DEFENSE TEAM?6

A. NO, NOT MUCH.7

Q. DID YOU HAVE A SENSE OF IN YOUR MIND WHETHER HE WOULD8

MISREPRESENT SOMETHING TO THE COURT?9

A. WELL, I DIDN'T THINK HE WOULD.  I DIDN'T THINK HE WOULD10

AND I DON'T NOW.11

Q. OKAY.  MR. BRUCE ALSO ASKED YOU ABOUT THE SO-CALLED12

STOECKLEY WITNESSES WHERE MR. SEGAL WAS ABLE TO ASK SOME13

LEADING QUESTIONS WHERE OBJECTIONS WERE SUSTAINED.14

A. YES.15

Q. AND IN THAT SITUATION, WOULD THE JUDGE NOT HAVE AT SOME16

POINT INSTRUCTED THE JURY NOT TO CONSIDER QUESTIONS OR ANSWERS17

TO WHICH OBJECTIONS WERE SUSTAINED?18

A. HE MIGHT HAVE.  I DON'T REMEMBER, BUT HE MIGHT HAVE --19

MIGHT WELL HAVE DONE THAT.20

Q. AND, IN FACT, WHEN WE WERE LOOKING AT -- WHEN MR. BRUCE21

WAS SHOWING YOU THAT TRANSCRIPT, DIDN'T JUDGE DUPREE TELL THE22

JURY WHEN OBJECTIONS ARE SUSTAINED, YOU'RE NOT TO CONSIDER23

THAT INFORMATION?24

A. HE DID.25
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Q. AND DO YOU THINK THE JURY WOULD HAVE LISTENED TO JUDGE1

DUPREE?2

A. I THINK THEY WOULD HAVE.3

Q. NOW, THERE WAS A NUMBER OF QUESTIONS ABOUT RESPECT FOR4

JUDGE DUPREE THAT MR. BLACKBURN SAID HE HAD -- I MEAN, NOT MR.5

BLACKBURN, MR. BRITT SAID HE HAD AND THAT WAS WHY HE DELAYED6

IN COMING FORWARD.7

A. YES.8

Q. YET SOME OF THE THINGS HE SAID WOULD HAVE SUGGESTED HE9

THOUGHT JUDGE DUPREE HAD DONE THINGS IMPROPERLY.10

A. YES.11

Q. AND DO YOU THINK HE WOULD HAVE DELAYED UNTIL AFTER JUDGE12

DUPREE PASSED AWAY TO BRING SOME OF THAT INFORMATION FORWARD13

BECAUSE OF THE RESPECT HE HAD FOR JUDGE DUPREE GENERALLY AS A14

JUDGE?15

A. YES, I DO.16

Q. NOW, MR. BRUCE ASKED YOU ABOUT SOME OF THE FAVORABLE17

EVIDENCE TO THE DEFENSE THAT MR. SEGAL BROUGHT OUT IN HIS18

CLOSING ARGUMENT.  I THINK HE MENTIONED LATEX GLOVE TIPS,19

FIBER ON MR. MACDONALD'S GLASSES, UNIDENTIFIED HAIR,20

FINGERPRINTS, WAX THAT DIDN'T MATCH CANDLES IN THE HOUSE.21

A. YES.22

Q. WOULD THERE HAVE BEEN OTHER EVIDENCE OF INTRUDERS THAT23

WOULD HAVE ASSISTED YOU IN MAKING YOUR THEORY OF THE CASE?24

A. ARE YOU ASKING ME WAS THERE OTHER SUCH EVIDENCE?25
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Q. IF THERE HAD BEEN OTHER EVIDENCE OF INTRUDERS BESIDES1

THESE THINGS THAT HE MENTIONED IN CLOSING ARGUMENT, WOULD THAT2

HAVE ASSISTED YOU IN THE CASE?3

A. INCREDIBLY.  I MEAN, WE WERE -- WE'RE DEALING WITH A4

LITTLE FIBER FOUND ON HIS GLASSES --5

THE COURT:  EXCUSE ME.  WAS IT A FIBER OR A SPOT OF6

BLOOD?7

THE WITNESS:  EXCUSE ME?8

THE COURT:  I'M A LITTLE CONFUSED FROM SOMETHING I9

READ.  WAS IT A FIBER OR A SPECK OF BLOOD?10

THE WITNESS:  I THOUGHT, YOUR HONOR, THAT IT WAS A11

SPECK OF BLOOD, BUT I YIELD TO THESE GENTLEMEN.12

THE COURT:  WELL, HE'S ASKED YOU THE QUESTION DO YOU13

KNOW WHETHER IT WAS A SPECK OF BLOOD OR A FIBER.14

THE WITNESS:  I DO NOT.  I DON'T KNOW WHETHER IT WAS15

A FIBER OR A SPECK OF BLOOD.  I REMEMBER A SPECK OF BLOOD.16

THE COURT:  THANK YOU.  MR. WIDENHOUSE.17

BY MR. WIDENHOUSE:18

Q. BUT WHEN YOU WERE READING THE TRANSCRIPT OF THE CLOSING19

ARGUMENT, DID THE CLOSING ARGUMENT MENTION A FIBER ON HIS20

GLASSES?21

A. I THINK SO.22

Q. AND MY POINT IS, DESPITE HAVING THESE PIECES OF EVIDENCE,23

DO YOU THINK IT WOULD HAVE BEEN HELPFUL TO HAVE HAD OTHER24

EVIDENCE OF AN INTRUDER?25
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A. VERY HELPFUL, YES.1

Q. AND I TAKE IT THAT'S WHY YOU WERE MOST INTERESTED IN2

SOMEONE LIKE HELENA STOECKLEY AND STATEMENTS THAT SHE HAD MADE3

TO OTHER PEOPLE?4

A. INDEED, YES.5

Q. NOW, WHO DID YOU SAY WAS JUDGE DUPREE'S LAW CLERK DURING6

THIS TRIAL?7

A. STEVE COGGINS.8

Q. DO YOU KNOW WHETHER RICH LEONARD WAS EVER A LAW CLERK FOR9

JUDGE DUPREE?10

A. HE WAS AT ONE TIME AS I RECALL.11

Q. AND DO YOU KNOW WHETHER JOHN EDWARDS WAS EVER A LAW CLERK12

FOR JUDGE DUPREE?13

A. HE WAS AT ONE TIME.14

Q. NOW, MR. BRUCE ASKED YOU ABOUT THE VARIOUS AFFIDAVITS,15

THE ADDENDUM TO THE AFFIDAVIT, STATEMENT UNDER OATH.16

A. YES.17

Q. IN ALL OF THESE DOCUMENTS THAT MR. BRITT EXECUTED UNDER18

OATH OR STATEMENTS HE MADE UNDER OATH TO YOU, WAS HE19

CONSISTENT IN THE STATE THAT HE SAID HE DROVE TO TO GET HELENA20

STOECKLEY?21

A. HE WAS.22

Q. AND WHERE WAS THAT?23

A. SOUTH CAROLINA.24

Q. AND WAS HE ALWAYS CONSISTENT ABOUT SAYING WHO WENT WITH25
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HIM?1

A. HE WAS, GERRY HOLDER -- HOLDEN.2

Q. AND WAS HE ALWAYS CONSISTENT ABOUT THE STATEMENT THAT HE3

SAID HE HEARD MS. STOECKLEY MAKE ON THE CAR TRIP BACK FROM4

SOUTH CAROLINA?5

A. HE WAS.6

Q. AND WAS HE ALWAYS CONSISTENT ABOUT THE STATEMENT THAT HE7

SAID HE HEARD JIM BLACKBURN MAKE TO HELENA STOECKLEY DURING8

THAT INTERVIEW?9

A. HE WAS.10

Q. IN YOUR MIND AS DEFENSE COUNSEL FOR JEFF MACDONALD, WERE11

THOSE TWO THINGS, THOSE LAST TWO THINGS, WHAT HE SAYS HE HEARD12

IN THE CAR AND WHAT HE SAID HE HEARD IN THE U.S. ATTORNEY'S13

OFFICE, THE IMPORTANT FEATURES OF WHAT HE HAD COME FORWARD14

WITH?15

A. THEY WERE.16

Q. I TAKE YOU BACK TO THE BEGINNING OF THE CROSS.  THERE WAS17

SOME QUESTION ABOUT MR. MCGINNISS BEING IN THE ROOM DURING THE18

INTERVIEW --19

A. YES.20

Q. -- AND I THINK YOU SAID YOU HAD TOLD MR. SEGAL WE DON'T21

DO THAT IN NORTH CAROLINA?22

A. I DID.23

Q. WAS THERE, TO YOUR KNOWLEDGE, SOME SORT OF24

CONFIDENTIALITY AGREEMENT THAT MR. MCGINNISS ENTERED WITH DR.25
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MACDONALD AND MR. SEGAL?1

A. WELL, I NEVER SAW ANY FORMAL DOCUMENT THAT MADE THAT --2

THAT MADE IT OFFICIAL, BUT IT WAS ALWAYS MY IMPRESSION THAT HE3

WAS A MEMBER OF THE DEFENSE TEAM.4

THE COURT:  EXCUSE ME.  I'M A LITTLE CONFUSED.  I5

THINK MR. WIDENHOUSE ASKED YOU ABOUT AN AGREEMENT.  ARE YOU6

AWARE OF A WRITTEN OR ORAL AGREEMENT?7

THE WITNESS:  NO, SIR, I'M NOT.8

BY MR. WIDENHOUSE:9

Q. BUT YOU DID HAVE AN UNDERSTANDING THAT THERE WAS AN10

AGREEMENT OF SOME SORT THAT HE WAS PART OF THE DEFENSE TEAM?11

A. YES, I THOUGHT THERE MUST BE, BUT THAT WAS NOT SOMETHING12

THAT I PARTICIPATED IN OR SHARED.13

MR. WIDENHOUSE:  THANK YOU, YOUR HONOR.  THAT'S ALL14

I HAVE.15

THE COURT:  RECROSS.16

MR. BRUCE:  JUST BRIEFLY, YOUR HONOR.17

R E C R O S S  -  E X A M I N A T I O N 4:09 P.M.18

BY MR. BRUCE:19

Q. MR. SMITH, THESE MURDERS OCCURRED ON THE FORT BRAGG20

MILITARY RESERVATION, IS THAT CORRECT?21

A. THEY OCCURRED ON A FEDERAL RESERVATION, YES.22

Q. IN THE BASE HOUSING AT FORT BRAGG?23

A. YES.24

Q. AND ISN'T IT A FACT THAT FORT BRAGG'S PERIMETER IS25
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EXCLUSIVE FEDERAL JURISDICTION AND NOT CONCURRENT?1

A. I DO NOT KNOW WHETHER THE STATE HAD CONCURRENT2

JURISDICTION.  I KNOW IT HAPPENED ON FEDERAL TERRITORY.3

Q. WELL, AS A MATTER OF FACT, IN MACDONALD'S CASE INITIALLY4

CHARGES WERE BROUGHT BY THE MILITARY AUTHORITIES, THE UNITED5

STATES ARMY, IS THAT RIGHT?6

A. YES, SIR.  ARTICLE 32 PROCEEDING, YES.7

Q. AND THEN CHARGES WERE BROUGHT BY THE CIVILIAN PROSECUTION8

IN THE UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT9

OF NORTH CAROLINA, IS THAT RIGHT?10

A. THEY WERE.11

Q. DO YOU KNOW OF ANY INVOLVEMENT WHATSOEVER BY THE STATE12

AUTHORITIES IN THE PROSECUTION OF JEFFREY MACDONALD?13

A. NO.14

Q. WITH REGARD TO MR. MCGINNISS, YOU TESTIFIED ON DIRECT15

EXAMINATION THAT THE PURPOSE OF MR. MCGINNISS BEING EMBEDDED,16

IF YOU WILL, IN THE DEFENSE TEAM WAS TO GATHER INFORMATION TO17

WRITE A BOOK?18

A. YES.19

Q. DO YOU MAINTAIN THAT TESTIMONY?20

A. YES.21

Q. WELL, THE BOOK WASN'T GOING TO BE CONFIDENTIAL, WAS IT?22

A. NO.23

Q. I MEAN, THE BOOK WAS A NATIONWIDE BEST SELLER, IS THAT24

RIGHT?25
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A. IT WAS.1

Q. AND A TELEVISION MINI-SERIES WAS MADE OUT OF IT, RIGHT?2

A. YES.3

Q. AND ALL THE MATERIAL THAT MR. MCGINNISS GATHERED IN HIS4

ASSOCIATION WITH THE DEFENSE TEAM OR MUCH OF IT WAS USED IN5

THOSE TWO THINGS?6

A. IT WAS.7

Q. AND I BELIEVE YOU PURCHASED A NUMBER OF COPIES OF MR.8

MCGINNISS'S BOOK, DID YOU NOT?9

A. I DID NOT.  I AM SURE THAT I GOT ONE COPY, BUT I DON'T10

THINK I WOULD HAVE PURCHASED A LOT OF COPIES.  I'VE NEVER READ11

THE BOOK THROUGH.12

MR. BRUCE:  THANK YOU.  NOTHING FURTHER.13

THE COURT:  YOU MAY STEP DOWN.  CALL YOUR NEXT14

WITNESS.15

MR. WIDENHOUSE:  MARY BRITT.16

THE WITNESS:  YOUR HONOR, MAY I BE EXCUSED?  AM I17

RELEASED?18

THE COURT:  COUNSEL?19

MR. BRUCE:  YES, YOUR HONOR.20

MR. WIDENHOUSE:  (NODS HEAD.)21

THE COURT:  YES.22

THE WITNESS:  THANK YOU VERY MUCH.23

MADAM CLERK:  I'M SORRY, WHO WAS YOUR NEXT WITNESS24

THAT YOU WERE CALLING?25
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MR. WIDENHOUSE:  I'M SORRY.  MARY BRITT.1

MADAM CLERK:  THANK YOU.2

(PAUSE.)3

THE COURT:  COUNSEL, I'D LIKE FOR YOU ALL TO FILE A4

BRIEF ON THE PROPRIETY OF A JUDGE ACCEPTING A CAKE FROM A5

JUROR AND I HOPE YOU COME OUT RIGHT.6

YOU KNOW, OVER THE YEARS, I HAVE HEARD THAT JURORS7

DEVELOP A REAL RAPPORT.  THEY BRING EACH OTHER FOOD DURING THE8

TRIAL BOTH SIDES.9

(PAUSE.)10

MR. BRUCE:  JUST SO YOU KNOW, YOUR HONOR, AUSA11

COOLEY IS GOING TO HANDLE THE CROSS-EXAMINATION OF THIS12

WITNESS.13

THE COURT:  THANK YOU.14

MARY BRITT, DEFENSE WITNESS, SWORN15

D I R E C T   E X A M I N A T I O N 4:14 P.M.16

BY MR. WIDENHOUSE:17

Q. WOULD YOU STATE YOUR NAME FOR THE RECORD AND TELL US18

WHERE YOU LIVE?19

A. MY NAME IS MARY WOOD BRITT.  I LIVE AT 401 WILSON'S MILLS20

ROAD, SMITHFIELD, NORTH CAROLINA.21

Q. AND WERE YOU MARRIED AT ONE TIME TO JIMMY BRITT?22

A. YES, I WAS.23

Q. AND WHEN DID YOU ALL GET MARRIED?24

A. JULY 30TH, 1957.25
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Q. OKAY.  NOW, DID YOU ALL LIVE IN SMITHFIELD THE WHOLE1

TIME?2

A. NO.  WE LIVED IN BENSON, GREENSBORO, PINE TOPS AND3

RALEIGH, AND THEN MOVED TO SMITHFIELD IN 1970.4

Q. OKAY.  AND WHERE DID MR. BRITT WORK WHILE YOU WERE5

MARRIED?  LET ME ASK IT THIS WAY, WHAT WAS HIS PRIMARY JOB6

DURING THE TIME YOU WERE MARRIED?7

A. HE WAS DEPUTY U.S. MARSHAL FOR MOST OF THE TIME THAT WE8

WERE MARRIED.9

Q. AND DID YOU ALL TALK ABOUT HIS WORK?10

A. YES.11

Q. DO YOU REMEMBER HEARING ABOUT THE MURDER OF DR.12

MACDONALD'S FAMILY?13

A. YES.14

Q. LET ME BACK UP A SECOND.  DID MR. BRITT LIKE WORKING AS A15

MARSHAL?16

A. YES, HE DID.17

Q. AND DO YOU REMEMBER WHEN THE MACDONALD TRIAL STARTED IN18

FEDERAL COURT IN RALEIGH?19

A. YES, I DO.20

Q. AND WHAT DO YOU REMEMBER ABOUT IT?21

A. JIM WORKED THE TRIAL QUITE A BIT.  I DON'T KNOW EXACTLY22

WHAT -- COULD YOU BE MORE SPECIFIC IN YOUR QUESTION?23

Q. WELL, I MEAN, I GUESS THE FACT THAT HE WORKED THE TRIAL. 24

DID HE TALK ABOUT THE TRIAL?25
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A. YES.  YES, HE DID.1

Q. AND WHAT KINDS OF THINGS DID HE TALK ABOUT?2

A. HE TALKED ABOUT DAILY THINGS.  HE WENT TO -- I REMEMBER3

THAT HE WENT TO SOUTH CAROLINA -- I REMEMBER HIM TELLING ME4

THAT HE WAS GOING TO SOUTH CAROLINA TO PICK UP A WITNESS.  I5

REMEMBER THE EVENING THAT HE CAME IN FROM PICKING UP THE6

WITNESS.7

Q. OKAY.  WELL, TELL ME ABOUT -- DID YOU KNOW WHO HE -- WHAT8

WITNESS HE WAS GOING TO PICK UP IN SOUTH CAROLINA?9

A. NOT WHEN HE WENT -- I DO NOT REMEMBER THAT.  I DO NOT10

REMEMBER KNOWING A NAME, JUST A WITNESS.  BUT WHEN HE GOT HOME11

THAT EVENING, WHEN HE CAME IN THE DOOR, HE WAS VERY EXCITED, 12

AND THAT'S THE ONLY WORD I KNOW TO DESCRIBE IT, BECAUSE HE13

FELT THE WOMAN TALKED IN THE CAR COMING BACK ABOUT HER14

INVOLVEMENT, THAT HE SAID, HIS WORDS, SHE DESCRIBED THE INSIDE15

OF THE APARTMENT WHERE THE MACDONALDS LIVED, AND HE USED THE16

TERM THAT SHE DESCRIBED IT TO A T EVEN TO THE FACT OF A17

CHILD'S HOBBY HORSE THAT WAS BROKEN.18

Q. OKAY.  AND I TAKE IT THAT STICKS IN YOUR MIND AFTER --19

A. YES.20

Q. -- ALL THIS TIME?21

A. YES.  YES, IT DOES.22

Q. AND THAT WAS DURING THE TRIAL ITSELF WHEN HE --23

A. NO, NO, THAT WAS -- WELL, I'M NOT SURE FROM MY MEMORY IF24

THE TRIAL HAD ACTUALLY STARTED, BUT IT WAS WHEN HE WENT TO25
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SOUTH CAROLINA TO PICK UP THE WITNESS, IT WAS THAT EVENING1

WHEN HE CAME IN.2

Q. OKAY.  AND WHAT WAS HIS ATTITUDE ABOUT -- DID HE HAVE AN3

ATTITUDE OR DID YOU GET A SENSE OF HOW HE FELT ABOUT THE TRIAL4

BEFORE HE MADE THE TRIP TO SOUTH CAROLINA?5

A. NO, I DO NOT REMEMBER OTHER THAN, YOU KNOW, THAT HE WAS6

WORKING, HE WAS IN THE COURTROOM.  AND AT THIS POINT IN TIME,7

SEQUENCE OF EVENTS ARE HARD.  8

ONE THING I DO REMEMBER THAT HAPPENED DURING THE9

TRIAL WAS JIM WAS A PERSON THAT NEVER HAD PROBLEMS SLEEPING. 10

NO MATTER WHAT WAS GOING ON IN HIS LIFE HE COULD LAY DOWN AND11

GO TO SLEEP AND I ALWAYS ENVIED THAT.12

BUT I WOKE UP DURING THE NIGHT AND HE WAS NOT IN THE13

BED AND I GOT UP AND WENT LOOKING FOR HIM AND HE WAS OUT IN14

THE SIDE YARD UNDER A TREE IN A LAWN CHAIR AND I SAT DOWN ON15

THE STEPS AND ASKED HIM, I SAID WHAT IS IT?  AND HE DESCRIBED16

-- HE WAS VERY, VERY EMOTIONAL AND VERY UPSET, AND HE17

DESCRIBED PICTURES THAT WERE ON DISPLAY IN THE COURTROOM AND18

HE -- PICTURES OF THE CHILDREN, OF THE MACDONALD CHILDREN. 19

AND HE SAID, MARY, I CAN'T GO BACK IN THERE.  I JUST CAN'T. 20

AND HE SAID I EVEN TODAY WENT -- AFTER EVERYBODY LEFT I21

UNLOCKED THE COURTROOM AND WENT IN THERE BY MYSELF.  I THOUGHT22

IF I SAT THERE BY MYSELF I COULD ADJUST, I COULD DO IT, BUT HE23

SAID I CAN'T.  AND I SAID, WELL, YOU NEED TO TALK TO MR.24

SALTER AND TELL HIM THAT.  25
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AND THE NEXT DAY -- I DO NOT KNOW WHAT HE DID, BUT1

THE NEXT DAY, I THINK IT WAS ON TV, AND I'M NOT SURE OF HOW I2

GOT THIS INFORMATION, BUT I REMEMBER THAT ONE OF THE JURORS3

WAS EMOTIONAL ABOUT THE PICTURES, I REMEMBER THAT, AND I4

ASSUMED THE PICTURES WERE TAKEN DOWN.5

Q. AND DO YOU RECALL AFTER ALL THIS TIME WHETHER THE EVENING6

OR THE NIGHT THAT YOU FOUND HIM AWAKE ON THE LAWN CHAIR OUT IN7

THE YARD WAS BEFORE OR AFTER THE TRIP TO SOUTH CAROLINA?8

A. I'M SURE THAT IT WAS -- IT WAS AFTER.  I'M PRETTY9

POSITIVE ABOUT THAT BECAUSE IT WAS ON OVER INTO THE TRIAL.10

Q. OKAY.  AND DO YOU RECALL -- WELL, YOU SAID HE CAME BACK11

FROM THE TRIP AND HE WAS SOMEWHAT EXCITED AND TALKED ABOUT12

WHAT THE PERSON HAD SAID TO HIM.  DO YOU RECALL THE NEXT DAY13

AT THE TRIAL?14

A. I WAS VERY ANXIOUS TO HEAR -- WELL, WE DIDN'T HAVE CELL15

PHONES AND I NORMALLY DID NOT TALK WITH HIM DURING THE DAY,16

BUT I WAS VERY EXCITED TO HEAR WHAT THE OUTCOME OF THE WOMAN'S17

TESTIMONY WAS.  18

AND WHEN -- AS SOON AS HE WALKED IN THAT NIGHT, OF19

COURSE, I ASKED HIM AND I KNOW VERY WELL THE WORDS THAT HE20

USED TO TELL ME.  HE SAID THEY SAY THEY CAN'T USE HER21

TESTIMONY BECAUSE HER BRAIN IS FRIED FROM THE USE OF DRUGS.  I22

HAD NEVER HEARD THAT EXPRESSION BEFORE.  AND THEN THERE JUST23

WERE NOT THAT MANY DRUGS AROUND SMITHFIELD AND I WAS NOT THAT24

FAMILIAR WITH IT.  BUT I DO REMEMBER HIM TELLING ME THAT THEY25
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SAID THEY COULD NOT USE HER TESTIMONY.1

Q. DO YOU RECALL WHETHER ANYTHING UNUSUAL HAPPENED AT THE2

END OF THE TRIAL?3

A. YES.4

Q. COULD YOU TELL US ABOUT THAT?5

A. HE CAME HOME FROM WORK EARLY, WHICH WAS VERY UNUSUAL6

BECAUSE MOST OF THE TIME HE WAS LATE, BUT HE CAME IN EARLY AND7

I WAS IN THE KITCHEN AND HE CAME IN THE BACK DOOR AND I STOOD8

AND LOOKED AT HIM AND I SAID, YOU KNOW, WHAT IS IT?  AND I9

ASKED HIM, YOU KNOW, WHY HE WAS HOME EARLY BECAUSE I KNEW THE10

TRIAL WAS STILL GOING ON AND HE WAS WORKING IT.  AND HE SAID11

THAT THEY FOUND JEFFREY MACDONALD GUILTY AND THAT HUGH SALTER12

-- AND HE -- JIM HAD A GREAT DEAL OF RESPECT FOR HUGH SALTER. 13

HE IS THE PERSON WHO HIRED HIM AS A DEPUTY MARSHAL AND HE WAS14

VERY FOND OF HIM.  AND HE SAID THAT MR. SALTER TOLD HIM TO15

LOCK HIM UP.  AND HE SAID I TOLD HIM THAT I WAS NOT DOING ANY16

MORE OF THE DIRTY WORK, I WAS GOING HOME.  AND HE SAID I LEFT17

AND I CAME HOME.18

AND I WAS JUST SHOCKED THAT HE WOULD TALK TO MR.19

SALTER LIKE THAT ABOUT ANY -- YOU KNOW, AT ANY TIME.  BUT THAT20

WAS HIS RESPONSE.  AND I DID ON TV THAT NIGHT I SAW MR. SALTER21

ESCORTING JEFFREY MACDONALD.22

Q. DID THERE COME A TIME AFTER THE TRIAL THAT YOU SAW THE TV23

MOVIE OR MINI-SERIES OR WHATEVER IT WAS FATAL VISION?24

A. YES.  AND THERE AGAIN, I CANNOT TELL YOU WHEN, BUT IT WAS25
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AFTER JIM AND I WERE DIVORCED AND THAT WAS IN FEBRUARY OF '89. 1

WE WERE AT LEAST SEPARATED, BUT I REALLY AM PRETTY SURE WE2

WERE DIVORCED, AND I SAW THE MINI-SERIES ON TV.  I WATCHED IT.3

AND HE STOPPED BY MY HOUSE ONE EVENING AS HE DID4

OCCASIONALLY.  SOMETIMES IF HE -- HE WORKED IN SMITHFIELD AT5

THE COURTHOUSE AND IF HE KNEW ONE OF THE GRANDCHILDREN WAS6

THERE SOMETIMES HE WOULD STOP BY FOR A MINUTE.  AND AS HE WAS7

LEAVING I HAPPENED TO THINK ABOUT SEEING THE MINI-SERIES AND I8

CALLED IT A MOVIE, BUT I ASKED HIM I SAID, JIM, DID YOU SEE9

THE MOVIE ABOUT THE MACDONALD TRIAL ON TV?  AND HE WAS10

STANDING AT THE DOOR OF MY DEN AND HE HAD HIS HAND ON THE DOOR11

KNOB, HE SAID, I DID, IT'S NOT ACCURATE.  HE SAID THEY HAVE ME12

STANDING IN THE HALL.  I WAS IN THAT ROOM, I HEARD EVERY WORD13

THAT WAS SAID, AND HE SAID THAT THROUGH GRITTED TEETH.  HE WAS14

ANGRY.  AND HE WALKED OUT THE DOOR AND CLOSED THE DOOR BEHIND15

HIM BEFORE I COULD RESPOND IN ANY WAY.16

Q. AND DO YOU RECALL SEEING HIM PORTRAYED IN THE MOVIE?  I17

MEAN, DID YOU RECALL SEEING HIM PORTRAYED IN THE MOVIE?18

A. I DID.19

Q. AND IS THAT WHY YOU MENTIONED IT TO HIM?20

A. NO.  NO, NO.  THE REASON I MENTIONED IT WAS I JUST21

WONDERED OUT OF CURIOSITY IF HE HAD SEEN IT AND HE INDICATED22

THAT, YES, HE HAD.23

Q. AND HIS REACTION WAS WHAT YOU JUST DESCRIBED?24

A. YES.  YES.  I'M SORRY.  YES.25
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Q. ALL RIGHT.  THERE'S BEEN SOME TESTIMONY BEFORE THE COURT1

THAT MR. BRITT CONTACTED WADE SMITH A NUMBER OF YEARS AFTER2

THE MACDONALD TRIAL IN 2005 AND DISCUSSED SOME THINGS WITH3

HIM.  DID YOU KNOW MR. BRITT WAS GOING TO CONTACT WADE SMITH4

BEFORE IT HAPPENED?5

A. NO.6

Q. HOW DID YOU COME TO LEARN ABOUT IT HAVING HAPPENED?7

A. NOW, HERE AGAIN, SEQUENCE OF EVENTS.  I'M NOT SURE IF8

WADE SMITH CALLED ME ON THE PHONE AND ASKED -- HE CALLED AND9

ASKED ME IF I COULD -- IF I WOULD BE WILLING TO ANSWER SOME10

QUESTIONS ABOUT MY MEMORY TO CONFIRM THINGS THAT I GUESS THAT11

JIM HAD TALKED AND DISCUSSED WITH HIM.12

(PAUSE.)13

I'M SORRY, I'M LOSING MY TRAIN OF THOUGHT.  BUT WADE14

SMITH CALLED ME AND TALKED WITH ME AND ALSO TWO FBI AGENTS15

CAME TO MY HOUSE ONE MORNING AND THAT -- I'M NOT SURE WHICH16

HAPPENED FIRST, IF IT WAS THE TWO FBI AGENTS THAT SHOWED UP AT17

MY FRONT DOOR OR IF MR. SMITH CALLED ME BEFORE THEY CAME.  I18

JUST AM NOT SURE.19

Q. WOULD YOU TELL US ABOUT THE AGENTS COMING TO VISIT?20

A. I HAD BEEN TO AN EXERCISE -- MY EXERCISE CLASS EARLY THAT21

MORNING AND CAME HOME AND WENT IN THE HOUSE AND WITHIN JUST A22

VERY -- THREE, FOUR, FIVE MINUTES AT THE MOST THE FRONT23

DOORBELL RANG AND I WENT AND THEY IDENTIFIED THEMSELVES AS FBI24

AGENTS AND ASKED ME IF THEY COULD COME IN AND TALK WITH ME AND25
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THEY DID.1

AND I WAS -- I WAS MORE THAN SHOCKED.  I WAS -- I2

WAS UPSET.  I WAS JUST SHOCKED.  LAW ENFORCEMENT PEOPLE HAD3

NOT BEEN TO MY HOUSE LIKE THAT AND I -- MAYBE I OVERREACTED, I4

DON'T KNOW, BUT I EXPRESSED TO THEM THAT, YOU KNOW, I WISHED5

THEY HAD CALLED ME AND THEY WERE VERY NICE.  THEY WERE VERY6

PROFESSIONAL.  AND I DID EXPRESS TO THEM THAT I WISHED THEY7

HAD CALLED ME BEFORE THEY JUST SHOWED UP.8

Q. WHAT DID YOU TALK TO THEM ABOUT?9

A. THEY ASKED ME QUESTIONS ABOUT WHAT I REMEMBERED ABOUT THE10

JEFFREY MACDONALD TRIAL.11

Q. AND DO YOU REMEMBER WHAT YOU TOLD THEM?12

A. I TOLD THEM -- I MEAN, I HAD HAD NO REASON TO THINK ABOUT13

IT AND I TOLD THEM I SAID I WILL TELL YOU THE HONEST TRUTH TO14

THE BEST OF MY ABILITY WHAT I REMEMBER AND THEY SAID THAT'S15

WHAT -- YOU KNOW, THAT'S WHAT THEY WANTED.16

THE COURT:  WE'RE GOING TO TAKE A RECESS UNTIL17

TOMORROW MORNING AT NINE O'CLOCK.  YOU MAY STEP DOWN. 18

(WHEREUPON, THESE PROCEEDINGS RECESSED AT 4:30 P.M.,19

TO RECONVENE AT 9:00 A.M., ON SEPTEMBER 18, 2012.)20

      I CERTIFY THAT THE FOREGOING IS A TRUE AND ACCURATE
TRANSCRIPT OF SAID PROCEEDINGS.

/s/ STACY SCHWINN, CCR, CVR-M  11/19/12  
STACY SCHWINN, CCR, CVR-M     DATE
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P R O C E E D I N G S 9:00 A.M.1

(DEFENDANT PRESENT.)2

THE COURT:  GOOD MORNING, EVERYONE.  PLEASE BE3

SEATED AND WE'LL CONTINUE.  4

MS. BRITT, YOU'RE STILL UNDER OATH.  HOW ARE YOU5

THIS MORNING?6

THE WITNESS:  GOOD.  THANK YOU.7

THE COURT:  ALL RIGHT.  MR. WIDENHOUSE.8

MR. WIDENHOUSE:  THANK YOU, YOUR HONOR.9

MARY BRITT, DEFENSE WITNESS, PREVIOUSLY SWORN10

D I R E C T   E X A M I N A T I O N   C O N T I N U E D11

9:00 A.M.12

BY MR. WIDENHOUSE:13

Q. GOOD MORNING, MS. BRITT.14

A. GOOD MORNING.15

Q. HOW ARE YOU FEELING TODAY?16

A. OKAY.17

Q. WE APPRECIATE YOU COMING BACK.  I THINK RIGHT ABOUT THE18

TIME WE BROKE YESTERDAY YOU HAD TALKED TO US ABOUT HAVING SEEN19

THE TV MOVIE OR MINI-SERIES FATAL VISION AND TALKING TO MR.20

BRITT ABOUT THAT.  21

DO YOU REMEMBER WHEN YOU WATCHED THE MOVIE WHAT PART22

ABOUT HIM YOU SAW IN IT?23

A. I REMEMBER THAT HE WAS STANDING IN THE HALLWAY.  THAT WAS24

THING.25
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Q. OKAY.  AND --1

A. OUT IN THE HALLWAY.2

Q. OKAY.  AND WHEN HE SAID -- WHAT WAS HIS RESPONSE WHEN YOU3

MENTIONED HAVING SEEN HIM IN THE MOVIE?4

A. I JUST MENTIONED THAT I HAD SEEN THE MOVIE RECENTLY ON5

TELEVISION AND I ASKED HIM IF HE HAD SEEN IT AND HE DIDN'T SAY6

YES OR NO.  HE SAID IT'S NOT ACCURATE, THEY HAVE ME STANDING7

IN THE HALLWAY.  8

Q. OKAY.  9

A. I WAS IN THAT ROOM THE ENTIRE TIME.  I HEARD EVERY WORD.10

Q. OKAY.  AND DO YOU KNOW WHAT ROOM HE WAS TALKING ABOUT?11

A. THE ROOM THAT HELENA STOECKLEY WAS IN WITH THE DISTRICT12

ATTORNEY.13

Q. OKAY.  AND THEN I THINK I HAD GOTTEN -- YOU WOULD HAD14

BEEN -- I HAD ASKED YOU IF YOU WERE AWARE THAT HE WAS GOING TO15

COME FORWARD IN 2005, CONTACT WADE SMITH, AND I THINK THAT'S16

WHERE WE LEFT OFF YESTERDAY.  17

COULD YOU TELL US AGAIN, DID YOU KNOW HE WAS GOING18

TO CONTACT WADE SMITH?19

A. NO.  TO THE BEST OF MY ABILITY OR MY MEMORY, NO, I DID20

NOT KNOW THAT.21

Q. AND DO YOU RECALL HOW YOU CAME TO FIND OUT THAT HE HAD22

COME FORWARD?23

A. THERE AGAIN, I'M NOT POSITIVE WHICH CAME FIRST, IF MR.24

WADE SMITH CALLED ME ON THE PHONE OR IF IT WAS WHEN THE TWO25
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FBI AGENTS CAME TO MY DOOR.  1

Q. OKAY.  2

A. I DO NOT REMEMBER.3

Q. ALL RIGHT.  AND TELL US WHAT HAPPENED WHEN THE FBI AGENTS4

CAME TO YOUR HOUSE.5

A. I WAS VERY SHOCKED AND UPSET.  I LIVED WITH LAW6

ENFORCEMENT FOR MANY YEARS, BUT I HAD NEVER HAD OCCASION TO7

ENCOUNTER.  AND I WAS -- I THINK THEY PROBABLY PICKED UP ON8

THE FACT THAT I WAS UPSET AND IT WAS THE FACT THAT IT WAS SUCH9

A SURPRISE AND SHOCK.  AND I EXPRESSED THAT TO THEM.  BUT, YOU10

KNOW, THEY WERE VERY, VERY NICE, VERY PROFESSIONAL AND VERY11

KIND.  AND THEY TOLD ME WHY THEY WERE THERE AND I JUST ASKED12

THEM IF THEY WOULD, I WOULD APPRECIATE THEM CALLING AND13

LETTING ME KNOW IF THEY -- IF THEY WERE COMING.14

Q. OKAY.  15

A. AND, YOU KNOW, WHEN I LOOK BACK, I UNDERSTAND THEIR JOB. 16

I KNOW THAT AND I KNOW WHY THEY DO THINGS THE WAY THEY DO, BUT17

I WAS THINKING OF THINGS FROM MY PERSPECTIVE.18

Q. I UNDERSTAND.  AND DO YOU RECALL WHAT THE AGENTS TALKED19

TO YOU ABOUT WHEN THEY CAME TO YOUR HOUSE?20

A. THEY ASKED ME TO TELL THEM -- AND I THINK IT'S PROBABLY21

BEEN SEVEN YEARS, BUT THEY ASKED ME TO TELL THEM WHAT I22

REMEMBERED ABOUT THE JEFFREY MACDONALD -- THE PERIOD OF THE23

TRIAL AND SO FORTH.  AND I TOLD THEM THAT I WOULD DO THE VERY24

BEST I COULD FROM MY MEMORY TO TELL THEM THE TRUTH OF WHAT I25
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REMEMBERED.1

Q. AND DO YOU REMEMBER WHAT YOU TOLD THEM?2

A. IT WAS A LOT.  I TOLD THEM THAT I REMEMBERED WHEN IT3

HAPPENED, THAT WE WERE LIVING IN GARNER, NORTH CAROLINA.  OUR4

TWO YOUNGEST CHILDREN WERE ABOUT THE SAME AGES -- CLOSE TO THE5

AGES OF THE MACDONALD CHILDREN AND THAT IT WAS A TREMENDOUS6

HORRIBLE SHOCK TO EVERYONE, THAT WE JUST DIDN'T HEAR OF THINGS7

THAT HORRIBLE HAPPENING AND IT WAS AWFUL.8

I REALLY CAN'T TELL YOU EVERYTHING THAT I SAID TO9

THEM, BUT I DID TELL THEM I REMEMBERED, YOU KNOW, WHEN JIM WAS10

INVOLVED IN WORKING THE TRIAL AND THE THINGS THAT -- SOME OF11

WHAT I REPEATED YESTERDAY, THE PROBLEM THAT HE HAD WITH BEING12

IN THE COURTROOM WITH THE PICTURES.  HE KEPT TALKING ABOUT --13

HE CALLED THEM THE BABIES AND THE HORROR OF THAT.14

AND JIM WAS A VERY -- I PERCEIVED HIM BEING A VERY15

STRONG PERSON.  HE WAS ALWAYS IN CONTROL AND THE ONE THAT16

STEPPED FORWARD AND TOOK CONTROL AND HELPED IN A SITUATION. 17

AND THAT WAS -- THAT WAS -- THAT WAS NEW FOR HIM, FOR ME TO18

SEE HIM IN THAT LIGHT.19

Q. DO YOU RECALL WHETHER THE AGENTS ASKED YOU OR WHETHER YOU20

TALKED TO THE AGENTS ABOUT MR. BRITT HAVING GONE TO SOUTH21

CAROLINA DURING THE TRIAL?22

A. YES.  YES, I DID BECAUSE THAT WAS -- THAT WAS VERY CLEAR23

TO ME THAT HE WAS GOING TO PICK UP A WITNESS AND THEN WHEN HE24

CAME IN THAT EVENING, HE REALLY FELT OR EXPRESSED TO ME -- HE25
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EXPRESSED TO ME THAT THE PERSON THAT WAS IN THE CAR THAT HE1

HAD BROUGHT BACK KNEW INTIMATE DETAILS OF WHAT HAD HAPPENED TO2

THE MACDONALD FAMILY.3

AND HE -- WHAT I PERCEIVED IN WHAT HE WAS SAYING TO4

ME IS THAT IT WAS A MAJOR BREAKTHROUGH AND HE WAS VERY ANXIOUS5

FOR HER TO TELL HER STORY.6

Q. AND IS THERE ANYTHING ELSE YOU REMEMBER TALKING TO THE7

AGENTS ABOUT SPECIFICALLY?8

A. I'M SURE THAT I TOLD THEM ABOUT WHEN HE CAME IN THAT9

NIGHT AFTER SHE HAD GIVEN HER TESTIMONY THAT HIS RESPONSE --10

WELL, I ASKED HIM AS SOON AS HE CAME THROUGH THE DOOR I SAID11

WHAT -- YOU KNOW, WHAT DID THEY SAY?  HOW DID IT GO?  AND HE12

SAID, WELL, THEY SAY THEY CAN'T USE HER TESTIMONY BECAUSE HER13

BRAIN IS FRIED FROM USING DRUGS FOR SO LONG, MANY YEARS OR14

WHATEVER. 15

Q. DO YOU KNOW IF YOU RELATED TO THE AGENTS THE TESTIMONY16

YOU GAVE YESTERDAY ABOUT WHAT HAPPENED AT THE END OF THE TRIAL17

BETWEEN MR. BRITT AND MR. SALTER OR DID THAT COME UP?18

A. I'M PRETTY POSITIVE THAT I DID TELL THEM THAT, YES.19

Q. OKAY.  AND DID YOU HAPPEN TO TALK TO THEM ABOUT HAVING20

SEEN THE MOVIE OR MINI-SERIES FATAL VISION AND THE ENCOUNTER21

YOU HAD WITH MR. BRITT AFTER SEEING THAT?22

A. YES, I FEEL CONFIDENT -- THERE AGAIN, IT'S BEEN SEVEN23

YEARS AND, YOU KNOW, WHEN THEY SHOWED UP AT MY DOOR THAT DAY,24

I WAS REALLY THINKING OFF THE TOP OF MY HEAD, BUT I FEEL25
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PRETTY CONFIDENT THAT I DID.1

Q. OKAY.  DID YOU HAVE A CONVERSATION WITH MR. BRITT AFTER2

THE AGENTS CAME TO SEE YOU AND YOU REALIZED THAT HE HAD COME3

FORWARD?4

A. YES.5

Q. AND CAN YOU TELL US A LITTLE BIT ABOUT THAT CONVERSATION?6

A. HE CALLED ME SEVERAL DAYS LATER, I DON'T KNOW EXACTLY7

WHEN, AND I ADMIT THAT I DID NOT HANDLE IT WELL.  APPARENTLY8

ONE OR SEVERAL OF OUR CHILDREN HAD TOLD HIM THAT THE FBI9

AGENTS HAD BEEN TO MY HOUSE.  MY CHILDREN WERE UPSET ABOUT10

THAT AND APPARENTLY THEY TOLD THEIR FATHER THAT THEY HAD BEEN11

AND THAT THE CHILDREN WERE UPSET.12

AND HE CALLED AND ASKED ME, HE SAID WHAT DID THEY13

WANT?  AND I SAID THEY ASKED ME TO TELL THEM WHAT I COULD14

REMEMBER ABOUT THE JEFFREY MACDONALD TRIAL AND THE YEARS THAT15

YOU WORKED WITH THAT CASE.  AND MY NEXT THING WAS, JIM, WHY16

DID YOU WAIT SO LONG TO COME FORWARD WITH THIS INFORMATION? 17

AND HIS RESPONSE WAS TYPICAL.  HE SAID, WELL, WHY DIDN'T YOU?18

AND I HUNG UP THE PHONE.19

Q. AND WHEN HE SAID WHY DIDN'T YOU, WHAT DID THAT MEAN TO20

YOU?21

A. I DON'T KNOW.  I DON'T KNOW IF HE THOUGHT THAT HE HAD22

TOLD ME MORE THAN HE HAD OR IF THAT WAS JUST A JIM RESPONSE TO23

REVERTING IT BACK, RATHER THAN ANSWERING THE QUESTION24

REVERTING IT BACK.25
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Q. SO, I TAKE IT THAT THE INCIDENT OF HIM COMING FORWARD1

CAUSED SOME CONFLICT WITHIN THE FAMILY, YOU AND YOUR CHILDREN2

AND HIS CHILDREN?3

A. NOT WITHIN ME AND MY CHILDREN, NO.4

Q. I GUESS, I MEAN, WITHIN EVERYBODY.5

A. THEY WERE JUST CONCERNED THAT I WAS HAVING TO DEAL WITH6

THE STRESS AFTER SO MANY YEARS.7

Q. I GUESS WHAT I'M ASKING IS DO YOU FEEL LIKE HIS COMING8

FORWARD HAD SORT OF AN EMOTIONALLY ADVERSE OR BAD IMPACT ON9

YOU?  YOU SAID IT CAUSED YOU STRESS.10

A. YEAH.  WELL, THE THING THAT BOTHERED ME WAS THAT HE HAD11

WAITED SO MANY YEARS.  I JUST -- I HAVE A REALLY HARD PROBLEM12

-- TIME WITH UNDERSTANDING THAT.13

MR. WIDENHOUSE:  YOUR HONOR, CAN I HAVE JUST A14

MOMENT, PLEASE?15

THE COURT:  I'M SORRY?16

MR. WIDENHOUSE:  CAN I HAVE A MOMENT?17

THE COURT:  CERTAINLY.18

MR. WIDENHOUSE:  THANK YOU. 19

(PAUSE.)20

BY MR. WIDENHOUSE:21

Q. YOU MENTIONED YESTERDAY ABOUT THE END OF THE TRIAL AND22

HIS HAVING REFUSED TO HONOR HUGH SALTER'S DIRECTIVE TO23

HANDCUFF DR. MACDONALD.  24

ARE YOU AWARE IN THE TIME THAT YOU WERE MARRIED TO25
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MR. BRITT AND HIS WORK IN THE MARSHAL SERVICE IF THERE WAS1

EVER ANOTHER TIME WHERE HE REFUSED A DIRECT ORDER OF A2

SUPERIOR?3

A. NOT TO MY KNOWLEDGE.  NEVER.4

Q. AND ARE YOU -- I KNOW YOU'RE NERVOUS AND YOU'VE BEEN5

GREAT, YOU KNOW, AND WE REALLY APPRECIATE YOU COMING.  I JUST6

WANT TO MAKE SURE ARE YOU ABSOLUTELY CERTAIN AS YOU SIT HERE7

TODAY THAT DURING THE MACDONALD TRIAL HE TOLD YOU HE WAS GOING8

TO SOUTH CAROLINA TO PICK UP A WITNESS?9

A. YES.  YES.10

Q. AND ARE YOU ABSOLUTELY CERTAIN THAT WHEN HE GOT BACK HE11

MADE THE COMMENT TO YOU ABOUT IT WAS A BREAKTHROUGH OR IT WAS12

IMPORTANT, THAT HE HAD LEARNED SOMETHING?13

A. I DON'T KNOW THAT HE USED THE WORD BREAKTHROUGH, THAT WAS14

MY WORD, BUT I KNOW THAT WHEN HE CAME IN HE WAS EXCITED.  HE15

REALLY FELT THAT THIS WAS JUST VERY -- SO VERY IMPORTANT THAT16

HE HAD HAD SOMEONE RIDING IN HIS CAR THAT DAY WHO HAD TALKED17

AT LENGTH ABOUT WHAT HAPPENED TO THE MACDONALD FAMILY.  AND HE18

WENT INTO TALKING ABOUT -- HE SAID SHE DESCRIBED THAT19

APARTMENT TO A T.  HE SAID SHE EVEN DESCRIBED A BROKEN HOBBY20

HORSE THAT WAS THERE.21

Q. OKAY.  22

A. BUT, YES, I AM VERY POSITIVE THAT JIM BRITT CAME IN AND23

TOLD ME THAT THE DAY THAT HE WENT TO SOUTH CAROLINA.24

MR. WIDENHOUSE:  THANK YOU, MS. BRITT.  THANK YOU,25
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YOUR HONOR.  NO FURTHER QUESTIONS.1

THE COURT:  MS. COOLEY.2

MS. COOLEY:  THANK YOU, YOUR HONOR.3

C R O S S  -  E X A M I N A T I O N 9:14 A.M.4

BY MS. COOLEY:5

Q. GOOD MORNING, MS. BRITT.6

A. GOOD MORNING.7

Q. I WANT TO ASK YOU, YOU AND JIM WERE MARRIED IN 1957?8

A. CORRECT.9

Q. AND THEN YOU WERE MARRIED FOR 32 YEARS, IS THAT RIGHT?10

A. ALMOST.11

Q. DIVORCED IN 1970 -- 1989 RATHER?12

A. CORRECT.13

Q. AND YOU HAVE FOUR CHILDREN TOGETHER?14

A. YES.15

Q. AND THE MACDONALD TRIAL WAS IN 1979, AND YOU WERE MARRIED16

DURING THAT TIME?17

A. CORRECT.18

Q. AND THEN FOR ABOUT TEN YEARS AFTER THAT?19

A. CORRECT.20

Q. AND NOW YOU, YOURSELF, DIDN'T GO TO RALEIGH TO WATCH ANY21

OF THE TRIAL, IS THAT RIGHT?22

A. NO.  NO. 23

Q. AND SO EVERYTHING YOU LEARNED WAS JIM WOULD COME HOME AT24

NIGHT AFTER WORK AND TALK TO HIS WIFE ABOUT WHAT HAD HAPPENED25
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AT WORK, IS THAT FAIR TO SAY?1

A. CORRECT.2

Q. AND SO THE THINGS THAT YOU HAVE TESTIFIED ABOUT ARE3

THINGS THAT HE TOLD YOU ABOUT WHAT HAPPENED AT WORK?4

A. CORRECT.5

Q. NOT THINGS THAT YOU HAVE ANY PERSONAL KNOWLEDGE ABOUT?6

A. CORRECT.7

Q. AND HE TOLD YOU THAT HE WENT TO GET THIS WITNESS FROM8

SOUTH CAROLINA?9

A. YES.10

Q. AND HE TOLD YOU ABOUT THAT AFTER WORK ONE DAY, THE DAY11

THAT HE SUPPOSEDLY WENT TO GET THE WITNESS, IS THAT RIGHT?12

A. YES.13

Q. AND --14

A. HE TOLD ME THE DAY BEFORE, THE NIGHT BEFORE, THAT HE WAS15

GOING TO SOUTH CAROLINA.16

Q. AND THEN HE TALKED ABOUT IT WHEN HE GOT HOME THE DAY THAT17

HE SUPPOSEDLY WENT TO GET THE WITNESS?18

A. YES.19

Q. AND THAT'S WHEN HE TOLD YOU THAT SHE HAD MADE THESE20

STATEMENTS DURING THE TRIP BACK, IS THAT RIGHT?21

A. RIGHT.22

Q. THE STATEMENTS ABOUT BEING IN THE HOUSE AND DESCRIBING23

THE HOUSE?24

A. YES.25
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Q. AND ABOUT THE BROKEN HOBBY HORSE?1

A. YES.2

Q. AND HE ALSO TOLD YOU, MAYBE IT WAS THE NEXT DAY, THAT3

THEY CAN'T USE HER TESTIMONY BECAUSE HER BRAIN IS FRIED?4

A. YES.  THE DAY THAT HE CAME IN, THAT EVENING, YES.5

Q. AND WHEN HE WAS -- AND WHEN HE SAID THEY, HE WAS6

REFERRING TO THE PROSECUTORS, IS THAT RIGHT?7

A. YES.8

Q. AND NOT TO THE DEFENSE NOT BEING ABLE TO USE HER9

TESTIMONY?10

A. RIGHT.11

Q. AND THEN AT THE END OF THE TRIAL YOU TALKED ABOUT HE12

REFUSED TO LOCK JEFFREY MACDONALD UP AGAINST THE WISHES OF13

MARSHAL SALTER, IS THAT RIGHT?14

A. YES.15

Q. AND YOU SAID HE CAME HOME EARLY BECAUSE HE HAD LEFT WORK16

AFTER REFUSING TO DO THAT?17

A. YES.18

Q. AND THEN SOMETIME LATER, AND THIS WAS I GUESS AFTER THE19

TWO OF YOU HAD DIVORCED, HE STOPPED BY TO TALK ABOUT SOMETHING20

REGARDING THE KIDS OR GRANDKIDS AND YOU HAD A CONVERSATION21

ABOUT FATAL VISION?22

A. YEAH.  HE JUST OCCASIONALLY STOPPED BY, NOT OFTEN, BUT23

SOMETIMES.  AND A LOT OF TIMES IT WOULD BE WHEN HE KNEW ONE OF24

THE -- ONE OR MORE OF THE GRANDCHILDREN WERE THERE VISITING.25
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Q. AND THE CONVERSATION YOU HAD WITH HIM ABOUT FATAL VISION,1

THIS WAS -- THE TIME FRAME WAS THE LATE '90S, WAS THAT --2

A. I DO NOT KNOW.  I CANNOT TELL YOU WHEN.3

Q. AND HE SAID THE MOVIE WASN'T ACCURATE AND THAT HE WAS IN4

THE ROOM DURING THE INTERVIEW AND ACTUALLY HAD HEARD EVERY5

WORD OF THAT CONVERSATION, IS THAT PRETTY MUCH WHAT HE TOLD6

YOU?7

A. THAT IS WHAT HE SAID.8

Q. NOW, I WANT TO GO BACK.  ON THE RIDE THAT HE TOLD YOU9

ABOUT FROM SOUTH CAROLINA WITH THIS WITNESS, HE TOLD YOU SOME10

OF THE THINGS THE WITNESS HAD SAID ABOUT DESCRIBING THE11

MACDONALD HOUSE AND THE HOBBY HORSE, IS THAT RIGHT?12

A. CORRECT.13

Q. BUT HE NEVER MENTIONED TO YOU THAT THIS WITNESS'S14

BOYFRIEND WAS RIDING IN THE CAR WITH THEM, IS THAT RIGHT?15

A. I DO NOT REMEMBER THAT.  I DO NOT REMEMBER IF HE16

MENTIONED A BOYFRIEND.17

Q. BUT YOU REMEMBER THE THINGS ABOUT THE HOBBY HORSE AND THE18

DESCRIPTION --19

A. YES.  YES.20

Q. BUT YOU DON'T RECALL HIM EVER SAYING ANYTHING ABOUT THE21

BOYFRIEND BEING IN THE CAR WITH THEM, IS THAT RIGHT?22

A. I DO NOT.  I CANNOT HONESTLY SAY THAT HE TALKED ABOUT THE23

BOYFRIEND.24

Q. AND HE ALSO -- DIDN'T HE TELL YOU AT SOME POINT THAT HE25
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WENT TO PICK UP HELENA STOECKLEY AT HER HOTEL?1

A. NO.  I DON'T KNOW WHERE HE PICKED HER UP.2

Q. AND THIS WOULD HAVE BEEN --3

A. THE ONLY -- THE ONLY THING I REMEMBER IS SOUTH CAROLINA. 4

I DO NOT REMEMBER WHERE IN SOUTH CAROLINA.5

Q. NOW, WHILE SHE WAS IN RALEIGH, WHILE HELENA STOECKLEY WAS6

IN RALEIGH, JIM WAS STILL WORKING ON THE MACDONALD TRIAL, IS7

THAT RIGHT?8

A. CORRECT.9

Q. AFTER HE HAD PICKED HER UP SHE WAS STILL IN RALEIGH FOR A10

PERIOD OF TIME AND HE WAS STILL WORKING ON THE TRIAL?11

A. CORRECT.12

Q. AND DURING THAT PERIOD OF TIME SHE, AT SOME POINT, WAS13

STAYING AT A HOTEL IN RALEIGH, WERE YOU AWARE OF THAT?14

A. YES.15

Q. AND THEN HE TOLD YOU DURING THAT PERIOD OF TIME, MAYBE16

NOT DURING THE TIME HE WENT TO SOUTH CAROLINA, BUT HE TOLD YOU17

THAT HE HAD AT SOME POINT HAD GONE TO HER HOTEL IN RALEIGH, IS18

THAT RIGHT?19

A. CORRECT.20

Q. AND HE SAID THAT AT THAT HOTEL THAT HE ARRIVED ONLY TO21

FIND THAT HER BOYFRIEND HAD BEATEN HER TO A PULP, IS THAT22

RIGHT?23

A. RIGHT, AND THEY WERE HIS WORDS.24

Q. THOSE WERE HIS WORDS?25
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A. THAT THE BOYFRIEND HAD BEATEN HER TO A PULP.1

Q. AND HE TOLD YOU THAT HE'S THE ONE THAT WENT TO THE HOTEL2

TO FIND HER THAT WAY, IS THAT RIGHT?3

A. I'M ASSUMING HE WAS THE ONE BECAUSE HE TOLD THAT HE WAS 4

-- I REMEMBER THAT HE WAS ANGRY ABOUT THE BOYFRIEND BEATING5

HER.  AND I THINK SHE WAS TAKEN TO THE HOSPITAL FOR TREATMENT6

AND I SAW -- I KNOW THAT I SAW THAT SHE HAD A CAST ON HER ARM.7

Q. ON TV YOU SAW THAT SHE HAD A CAST ON HER ARM?8

A. UH-HUH, OR NEWSPAPER OR SOMEWHERE.9

Q. AND HE, IN FACT, TOLD YOU THAT HE HAD AN ALTERCATION WITH10

THIS BOYFRIEND AT SOME POINT ABOUT THE FACT THAT HE HAD BEATEN11

HELENA UP, IS THAT RIGHT?12

A. IN THE STAIR -- WELL, I DON'T KNOW THAT IT WAS ABOUT13

THAT.  HE TOLD ME HE HAD AN ALTERCATION IN THE STAIRWELL WITH14

THE BOYFRIEND.  I DON'T KNOW WHAT IT WAS ABOUT.15

Q. AND THAT HE TOLD HIM TO STAY AWAY FROM HELENA STOECKLEY,16

IS THAT RIGHT?17

THE COURT:  I'M SORRY, WHAT WAS YOUR QUESTION AGAIN?18

BY MS. COOLEY:  19

Q. AND THAT HE TOLD THE BOYFRIEND TO STAY AWAY FROM HELENA20

STOECKLEY, IS THAT RIGHT?  DO YOU RECALL HIM TELLING YOU THAT?21

A. YES, I THINK THAT WAS PART OF THE -- YES, I THINK IT WAS22

PART OF IT.23

Q. AND JIM ALSO MENTIONED TO YOU THE INCIDENT ABOUT THE24

CAKE.  DO YOU RECALL THAT INCIDENT, HIM MENTIONING THE CAKE TO25
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YOU?1

A. I REMEMBER WHEN THAT HAPPENED HE MENTIONED WHEN HE CAME2

IN FROM WORK HE WAS UPSET ABOUT JURORS BRINGING CAKES IN FOR3

THE JUDGE AND THAT HE JUST DIDN'T THINK THAT WAS SOMETHING4

THAT THEY SHOULD DO.  AND I REMEMBER THINKING TO MYSELF,5

BECAUSE I KNEW NOTHING ABOUT THE COURT SYSTEM, THINKING, WELL,6

YOU KNOW, WHAT'S THE BIG DEAL?  THAT WAS KIND OF MY REACTION7

TO THAT.  BUT, YES, HE DID MORE THAN ONE TIME MENTION THE8

CAKES.9

Q. AND SO TO HIM IT WAS A BIG DEAL?10

A. YEAH.11

Q. AND HE TALKED TO YOU SOME ABOUT JEFFREY MACDONALD'S12

DEMEANOR DURING THE TRIAL, IS THAT FAIR TO SAY?13

A. YES, HE DID.14

Q. AND HE TALKED TO YOU ABOUT THE FACT THAT HE SHOWED NO15

EMOTION WHEN THE VERDICT WAS READ, IS THAT RIGHT?16

A. YES.17

Q. AND HE ALSO MAYBE OPINED TO YOU THAT IF JEFFREY MACDONALD18

HAD DONE THIS THAT HE COULD HAVE BEEN ON DRUGS WHEN HE DID19

THIS, IS THAT FAIR TO SAY?20

A. NO.  WHAT HE SAID WAS, AND THIS WAS A VERY NEW THING TO21

ME AND I THINK WOULD HAVE BEEN TO MOST PEOPLE, AND I WILL TELL22

YOU WHAT HE SAID.  HE SAID IF HE DID IT, HE DOESN'T REMEMBER23

ANYTHING ABOUT IT AND HE HAD TO HAVE BEEN ON SOME DRUGS OR24

SOMETHING WAS HIS -- 25
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Q. AND THOSE WERE HIS WORDS?1

A. AND THAT WAS HIS OPINION, I'M SURE, BUT, YES, HE DID SAY2

THAT.3

Q. AND HE WAS JUST GIVING YOU HIS OPINION?4

A. UH-HUH.5

Q. NOW, WHEN HE CAME HOME AFTER THE DAY THAT HELENA6

STOECKLEY WAS INTERVIEWED DURING THE TRIAL AND YOU KNEW THAT7

THIS INTERVIEW WAS SUPPOSED TO HAVE HAPPENED THAT DAY AND SO8

YOU WERE WAITING TO HEAR FROM HIM ABOUT WHAT HAD HAPPENED AT9

WORK, IS THAT FAIR TO SAY?10

A. YES.  UH-HUH.11

Q. AND HE CAME HOME AND HE TOLD YOU ABOUT IT, ABOUT WHAT12

HAPPENED DURING THE INTERVIEW, IS THAT RIGHT?13

A. (WITNESS NODS HEAD.)14

Q. BUT AT NO TIME DID HE EVER MENTION THAT JIM BLACKBURN HAD15

EVER THREATENED HELENA STOECKLEY?16

A. NO, HE DID NOT.  HE DID NOT.17

Q. AND THEN SIMILARLY WHEN YOU HAD THE CONVERSATION ABOUT18

THE FATAL VISION MOVIE AND YOU TALKED TO HIM AGAIN ABOUT HIS19

INVOLVEMENT IN THAT STRING OF EVENTS WHERE SHE WAS20

INTERVIEWED, AT NO TIME DURING THAT CONVERSATION DID HE EVER21

MENTION TO YOU THAT JIM BLACKBURN HAD THREATENED HELENA22

STOECKLEY, IS THAT ALSO FAIR TO SAY?23

A. YES, THAT'S FAIR TO SAY.  HE DID NOT.24

Q. SO, AT NO TIME DURING THE CONVERSATION THAT YOU HAD WAS25
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THERE EVER A MENTION ABOUT A THREAT, IS THAT RIGHT?1

A. NO, THERE WAS NOT.2

Q. AND, MS. BRITT, WERE YOU AWARE THAT IN THE FATAL VISION3

MINI-SERIES -- YOU SAID THAT YOU WATCHED IT, IS THAT RIGHT?4

A. YES.5

Q. AND WERE YOU AWARE THAT THE INTERVIEW THAT WAS DEPICTED6

IN THAT MINI-SERIES WAS ACTUALLY THE INTERVIEW WITH THE7

DEFENSE AND THAT THE INTERVIEW WITH THE PROSECUTION WAS NOT8

DEPICTED IN THE MOVIE?9

A. NO, I -- 10

Q. IT'S PROBABLY BEEN A WHILE.11

A. AND, THERE AGAIN, IT'S BEEN MANY YEARS SINCE I WATCHED12

IT.13

Q. IT'S PROBABLY BEEN A WHILE.  NOW, YOU MENTIONED THAT14

SOMETIME AFTER YOU HAD THE CONVERSATION WITH JIM ABOUT THE15

FATAL VISION MOVIE THAT HE CALLED YOU OR IT WAS AFTER HIS16

ALLEGATIONS CAME OUT, IS THAT RIGHT?17

A. YES, AFTER THE FBI AGENTS CAME TO VISIT.18

Q. DO YOU REMEMBER AROUND ABOUT WHEN THAT WAS?19

A. IF THEY COULD TELL ME THE DATES THAT THEY CAME, I COULD20

TELL YOU IT WAS IN A FEW DAYS.21

Q. OR THE YEAR EVEN?22

A. I THINK IT'S MAYBE SEVEN -- ABOUT SIX OR SEVEN YEARS AGO.23

Q. AND NOW I WANT TO TALK WITH YOU -- YOU TALKED ABOUT SOME24

OF THE THINGS THAT YOU TOLD THE FBI DURING THAT INTERVIEW AND25
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I WANT TO TALK WITH YOU ABOUT A COUPLE OF OTHER THINGS THAT1

YOU MENTIONED.2

YOU MENTIONED THAT JIM TOLD YOU HE HAD SPENT TIME3

WITH JEFFREY MACDONALD AT FORT BRAGG, IS THAT RIGHT?4

A. YES.  UH-HUH.5

Q. AND JIM HAD TOLD YOU THAT?6

A. YES, HE DID.7

Q. YOU WEREN'T AT FORT BRAGG AT ANY TIME WITH THE TWO OF8

THEM?9

A. NO.  10

Q. NOW, HE WAS IN THE ARMY, IS THAT RIGHT?11

A. WHO?  JIM?12

Q. JIM.13

A. YES, BUT THAT WAS MANY YEARS BEFORE.14

Q. CAN I HAVE GOVERNMENT EXHIBIT 2125, PLEASE?  AND IF YOU15

COULD MAKE THE TOP PART A LITTLE BIT LARGER.  16

MS. BRITT, CAN YOU SEE THAT I'M SHOWING YOU HERE17

THIS IS JIM'S APPLICATION FOR RETIREMENT FROM CIVIL SERVICE? 18

CAN YOU SEE THAT ON THE SCREEN?  19

A. (WITNESS NODS HEAD.)20

(GOVERNMENT EXHIBIT NUMBER 212521

WAS IDENTIFIED FOR THE RECORD.)22

Q. IT APPEARS TO HAVE HIS NAME AND TELEPHONE NUMBER AND23

ADDRESS?  24

A. (WITNESS NODS HEAD.)25
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Q. MAY I HAVE PAGE TWO, PLEASE?1

THE COURT:  I CAN'T UNDERSTAND YOU.  WHAT DID YOU2

SAY?3

MS. COOLEY:  I'M SORRY.  I ASKED FOR PAGE TWO, YOUR4

HONOR.5

THE COURT:  THANK YOU.6

BY MS. COOLEY:7

Q. AND THIS DETAILS HIS TIME IN THE ARMY THAT HE WOULD HAVE8

HAD TO FILL OUT FOR HIS FEDERAL RETIREMENT, IS THAT RIGHT?9

A. (WITNESS NODS HEAD.)10

Q. AND SO DO THOSE DATES SEEM ACCURATE TO YOU THAT HE WAS IN11

THE ARMY FROM '57 TO '59?12

A. THEY ARE ACCURATE.13

Q. THANK YOU.  AND HE DIDN'T START WORKING AT THE MARSHAL'S14

OFFICE UNTIL '68, IS THAT RIGHT?15

A. CORRECT.16

Q. AND HE RETIRED THERE AROUND ABOUT NOVEMBER OF '90?17

A. I CAN'T HELP YOU WITH THAT DATE.  I'M SORRY.18

Q. CAN I HAVE THE BOTTOM OF THIS -- OF PAGE TWO OF THE19

RETIREMENT, PLEASE?  AND NOW THIS IS -- DO YOU RECOGNIZE HIS20

SIGNATURE ON THIS DOCUMENT?21

A. YES, I DO.22

Q. AND THE DATE THAT HE HAS SIGNED THIS RETIREMENT DOCUMENT,23

THAT'S NOVEMBER 1ST OF 1990?24

A. CORRECT.25
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Q. AND YOU'VE TALKED TO US A FAIR BIT ABOUT HOW JIM WAS1

FAIRLY EMOTIONALLY INVESTED IN THE MACDONALD TRIAL, IS THAT A2

FAIR STATEMENT?3

A. YES, HE WAS.4

Q. AND BOTH DURING THE TRIAL AND THEN FOR SOME YEARS5

AFTERWARD, IS THAT A FAIR STATEMENT TOO?6

A. DURING THE TRIAL HE WAS, YES, AND PROBABLY SOMETIME AFTER7

AS WELL.8

Q. AND DURING THE TIME THAT YOU -- THAT FATAL VISION WAS ON9

TV AND YOU HAD THESE CONVERSATIONS WITH HIM HE WAS PRETTY MUCH10

EMOTIONAL ABOUT THAT, IS THAT RIGHT?11

A. YES, HE WAS.12

Q. AND DURING THE TIME OF THE TRIAL HE EMPHASIZED TO YOU13

THAT HE BELIEVED JEFFREY MACDONALD WAS A BRILLIANT MAN WHO14

RELATED WELL TO INDIVIDUALS FROM ALL WALKS OF LIFE, IS THAT AN15

ACCURATE STATEMENT?16

A. YES.  YES.17

Q. AND THAT HE DIDN'T WANT TO LOCK HIM UP WHEN HE WAS FOUND18

GUILTY?19

A. HE DID NOT EVER TELL ME HE DID NOT WANT TO LOCK HIM UP OR20

WHY.  HE TOLD ME WHAT HAPPENED IN THE COURTROOM, BUT HE NEVER21

TOLD ME WHY.22

Q. BUT HE SAID HE -- SO, WHAT HE TOLD YOU WAS THAT HE23

REFUSED TO LOCK HIM UP WHEN MARSHAL SALTER TOLD HIM TO?24

A. YES.25
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Q. AND THAT HE HAD MADE AN EFFORT TO DEAL WITH THE TRIAL1

PHOTOS DURING THE TRIAL?2

A. YES.3

Q. AND YOU TALKED ABOUT THAT WITH HIM?4

A. (WITNESS NODS HEAD.)5

Q. AND ALSO TO HIM -- YOU SAID THAT IT WAS YOUR WORD THAT IT6

WAS A MAJOR BREAKTHROUGH, BUT TO HIM IT APPEARED TO BE7

EQUIVALENT TO A MAJOR BREAKTHROUGH TO HAVE THIS INFORMATION8

ABOUT HELENA STOECKLEY COME FORWARD, IS THAT RIGHT?9

A. YES, THAT SHE HAD INFORMATION TO SHARE THAT WAS VERY10

IMPORTANT.11

Q. AND YOU SAID THAT HE SEEMED EXCITED ABOUT THE FACT SHE12

HAD THAT INFORMATION?13

A. YES.14

Q. NOW, I WANT TO FAST FORWARD A LITTLE BIT AND TALK ABOUT15

YOUR RELATIONSHIP WITH JIM SOME.16

A. OKAY.17

Q. AND HE FILED FOR DIVORCE IN 1988, IS THAT RIGHT?18

A. YES.19

Q. AND THEN YOU FILED A COUNTERCLAIM TO THAT, TO THE20

DIVORCE, TO PUT YOUR SIDE OF THE STORY, IS THAT FAIR TO SAY?21

A. YES, I GUESS.22

Q. MAY I HAVE GOVERNMENT EXHIBIT 2127, PLEASE?  AND, MS.23

BRITT, I'LL JUST ASK YOU TO TAKE A LOOK AT THIS PAGE AND THEN24

WE'LL LET YOU LOOK AT THE OTHER PAGES OF THE DOCUMENT AND I25
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WANT TO ASK IF YOU RECOGNIZE IT.1

A. YES.2

Q. AND CAN I HAVE THE LAST PAGE, PLEASE?  AND THAT'S DATED3

FEBRUARY 1ST, 1989, IS THAT RIGHT?4

A. YES.5

Q. PAGE SEVEN.  AND IS THAT YOUR SIGNATURE THERE ON PAGE6

SEVEN OF THAT DOCUMENT?7

A. YES, IT IS.8

Q. NOW, I WOULD LIKE TO GO BACK TO PAGE TWO, PLEASE.  AND IF9

YOU COULD READ DOWN AT THE BOTTOM, PARAGRAPH 5C, THE CLAIM,10

THAT YOU ANSWERED HIS DIVORCE CLAIM.11

A. THAT PLAINTIFF HAS COMMITTED ADULTERY AND CONTINUES TO12

COMMIT ADULTERY.13

(GOVERNMENT EXHIBIT NUMBER 212714

WAS IDENTIFIED FOR THE RECORD.)15

Q. AND THAT WAS THE BEGINNING OF YOUR DIVORCE PROCEEDINGS16

WITH MR. BRITT, CORRECT?17

A. I DON'T QUITE UNDERSTAND WHAT YOU MEAN BY THE BEGINNING.18

Q. WHEN HE FIRST FILED FOR DIVORCE AND YOU ANSWERED HIM.19

A. UH-HUH.20

Q. OKAY.  AND THEN DURING -- IT TAKES A LITTLE BIT OF TIME21

FOR THE DIVORCE TO BECOME FINAL, IS THAT FAIR TO SAY?22

A. CORRECT.  A YEAR.23

Q. DURING THAT TIME THERE WERE SEVERAL OTHER FILINGS AND24

COURT APPEARANCES THAT YOU HAD TO GO TO AS A PART OF THAT, IS25
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THAT RIGHT?1

A. YES.2

Q. AND ALSO DURING THIS TIME YOU WERE SEEKING ALIMONY FROM3

HIM BECAUSE YOU STILL HAD TO SUPPORT YOUR FOUR CHILDREN, IS4

THAT FAIR TO SAY?5

A. NO.  NO.  I WAS NOT SEEKING ALIMONY AND MY CHILDREN WERE6

ALL OF ADULT AGE.  THE YOUNGEST HAD TURNED 18.  I WAS SEEKING7

EQUITABLE DISTRIBUTION OF OUR PROPERTY.8

Q. AND THAT EQUITABLE DISTRIBUTION WOULD HAVE INCLUDED HIS9

RETIREMENT AND PENSION?10

A. YES, THAT WAS WHAT I HAD HOPED.11

Q. BECAUSE YOU HAD BEEN RAISING THE CHILDREN WHILE HE WAS12

WORKING?13

A. YES, I WAS A STAY AT HOME MOTHER FOR TEN YEARS.  AND THEN14

WHEN OUR OLDEST CHILDREN BEGAN COLLEGE OR A COUPLE OF YEARS15

BEFORE THEY BEGAN COLLEGE I WENT BACK TO WORK TO HELP GET THEM16

THROUGH SCHOOL.17

Q. AND SO EQUITABLY SPEAKING, YOU'RE ENTITLED TO PART OF18

THAT RETIREMENT?19

A. I FELT LIKE I WAS.20

Q. AND IF I COULD HAVE GOVERNMENT EXHIBIT 2128, PLEASE. 21

NOW, THIS DOCUMENT IS THE JUDGMENT FROM YOUR DIVORCE DECREE,22

IS THAT RIGHT?23

A. I ASSUME THAT IT IS.24

Q. AND IF I COULD HAVE PAGE THREE, PLEASE.  AND IT BECAME25
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FINAL ON FEBRUARY 8TH OF 1989?1

A. CORRECT.2

(GOVERNMENT EXHIBIT NUMBER 21283

WAS IDENTIFIED FOR THE RECORD.)4

Q. AND IF I COULD HAVE GOVERNMENT EXHIBIT 2130.  AND THIS5

LETTER IS A LETTER THAT YOU WROTE DATED NOVEMBER 26TH OF 1990,6

IS THAT RIGHT?7

A. CORRECT.8

(GOVERNMENT EXHIBIT NUMBER 21309

WAS IDENTIFIED FOR THE RECORD.)10

Q. AND AT THAT POINT IN TIME THE EQUITABLE DISTRIBUTION WAS11

STILL ONGOING.  EVEN THOUGH THE DIVORCE DECREE WAS FINAL, THE12

EQUITABLE DISTRIBUTION WAS STILL ONGOING?13

A. CORRECT.14

Q. AND YOU HAD NOT BEEN GIVEN THE CONTENTS OR THE AMOUNT OF15

HIS RETIREMENT AND PENSION?16

A. CORRECT.17

Q. AND YOU WERE TRYING TO FIGURE THAT OUT SO YOU COULD GET18

THE FINAL EQUITABLE DISTRIBUTION?19

A. CORRECT.20

Q. AND SO YOU WROTE THIS LETTER TO THE OFFICE OF PERSONNEL21

MANAGEMENT TO TRY AND GET THAT INFORMATION?22

A. CORRECT.23

Q. AND THEN IF I CAN HAVE GOVERNMENT EXHIBIT 2133.  AND YOUR24

LAWYER ALSO WROTE TO TRY AND GET THE INFORMATION ON DECEMBER25
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20TH OF 1990, IS THAT CORRECT?1

A. CORRECT.2

(GOVERNMENT EXHIBIT NUMBER 21333

WAS IDENTIFIED FOR THE RECORD.)4

Q. AND GOVERNMENT EXHIBIT 2131.  AND YOU ALSO APPEALED TO5

SENATOR HELMS.  AND THIS IS A LETTER FROM 1988?6

A. CORRECT.7

(GOVERNMENT EXHIBIT NUMBER 21318

WAS IDENTIFIED FOR THE RECORD.)9

Q. AND THEN 2132, PLEASE.  AND THE LETTER IN 1988, YOU SENT10

WITH THIS LETTER IN 1990, BASICALLY LETTING HIM KNOW THAT YOU11

STILL HADN'T BEEN ABLE TO DETERMINE THE AMOUNT FOR THE12

EQUITABLE DISTRIBUTION, IS THAT RIGHT?13

A. CORRECT.14

(GOVERNMENT EXHIBIT NUMBER 213215

WAS IDENTIFIED FOR THE RECORD.)16

Q. AND 2134, PLEASE.  NOW, IN 1991, AUGUST 22ND, THE COURT17

ORDERED THAT JIM GET THAT INFORMATION AND GET IT TO THE COURT18

AND GET IT TO YOU SO THAT YOU COULD HAVE YOUR FINAL EQUITABLE19

DISTRIBUTION, IS THAT RIGHT?20

A. CORRECT.21

(GOVERNMENT EXHIBIT NUMBER 213422

WAS IDENTIFIED FOR THE RECORD.)23

Q. AND 2136, PLEASE.  AND IN THIS ORDER THAT'S DATED -- IF I24

CAN GET THE LAST PAGE, PLEASE.  THIS ORDER IS DATED SEPTEMBER25
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25TH OF 1991, IS THAT RIGHT?1

A. YES.2

(GOVERNMENT EXHIBIT NUMBER 21363

WAS IDENTIFIED FOR THE RECORD.)4

Q. AND IF I COULD HAVE THE FIRST PAGE, PLEASE, AND THE5

BOTTOM PARAGRAPH.  AND ESSENTIALLY THIS HAS BEEN GOING ON6

SINCE THE FINAL DIVORCE DECREE IN 1989, AND NOW WE'RE IN 1991,7

AND THE JUDGE IS ORDERING THAT JIM APPEAR AND SHOW CAUSE WHY8

HE SHOULDN'T BE HELD IN CONTEMPT FOR NOT PROVIDING THIS9

INFORMATION TO THE COURT AND TO YOU SO THAT THE EQUITABLE10

DISTRIBUTION CAN BE FINAL, IS THAT RIGHT?11

A. CORRECT.12

Q. AND 2125, PLEASE.  AND WE LOOKED AT THIS EARLIER AND YOU13

SAID THAT YOU RECOGNIZED THE SIGNATURE ON THIS DOCUMENT AND14

THIS WAS THE RETIREMENT DOCUMENT THAT HE FILED.  AND IF I MAY15

HAVE PAGE TWO.  AND HE FILED IT, WE SAID EARLIER, ON NOVEMBER16

1ST OF 1990, IS THAT RIGHT?17

A. CORRECT.18

Q. AND THEN IF I COULD HAVE 2126.  AND NOW THIS IS THE19

STATEMENT REGARDING FORMER SPOUSES THAT HE ALSO SIGNED.  IF20

YOU CAN SEE THAT THERE, DOES THAT APPEAR TO BE HIS SIGNATURE21

THAT YOU RECOGNIZE FOR NOVEMBER 1ST OF 1990, ON THIS DOCUMENT?22

A. THAT IS HIS SIGNATURE.23

Q. AND THIS DOCUMENT -- IF I COULD HAVE THE FULL TOP OF THE24

DOCUMENT -- IS THE STATEMENT REGARDING FORMER SPOUSES THAT HE25
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HAD FILED WITH HIS RETIREMENT?1

A. YES.2

(GOVERNMENT EXHIBIT NUMBER 21263

WAS IDENTIFIED FOR THE RECORD.)4

Q. AND IN THIS DO YOU SEE WHERE IT SAYS DO YOU HAVE A LIVING5

FORMER SPOUSE WITH WHOM YOU WERE DIVORCED AFTER MAY 6TH, 1985,6

AND TO WHOM A COURT ORDER GIVES A SURVIVOR ANNUITY AND HE'S7

ANSWERED NO?8

A. YES, I HAVE SEEN THIS RECENTLY, BUT I HAVE NOT BEEN GIVEN9

AN ANNUITY.10

Q. THAT'S RIGHT.  THAT'S RIGHT.  AND AT THIS POINT IN TIME,11

THIS DOCUMENT, NOVEMBER 1ST OF 1990, THIS WAS IN THE MIDDLE OF12

WHEN YOU WERE TRYING TO WRITE THE LETTERS TO THE OFFICE OF13

PERSONNEL MANAGEMENT AND SO WAS YOUR ATTORNEY AND BEFORE THE14

COURT WAS ABLE TO MAKE ANY DISTRIBUTION EQUITABLE OR15

OTHERWISE, IS THAT RIGHT?16

A. RIGHT.17

Q. AND YOU MENTIONED EARLIER THAT EVEN AFTER YOU AND JIM18

WERE DIVORCED YOU HAD SOME ONGOING CONTACT.  I MEAN, YOU HAD19

FOUR CHILDREN TOGETHER.20

A. CORRECT.21

Q. AND I ASSUME GRANDCHILDREN?22

A. YES.23

Q. I MEAN, SO, YOU SAID YOU WOULD SEE HIM FROM TIME TO TIME?24

A. YES.25

-2424-

Appeal: 15-7136      Doc: 31-2            Filed: 08/16/2016      Pg: 278 of 720 Total Pages:(998 of 2180)



Britt/Cross Page 260

September 18, 2012

Q. AND HE EVENTUALLY REMARRIED, IS THAT RIGHT?1

A. CORRECT.2

Q. TO A WOMAN NAMED NANCY WILLIAMS?3

A. CORRECT.4

Q. AND THEY LIVED TOGETHER AT 616 WIMBERLY ROAD IN APEX?5

A. I CAN'T VERIFY THAT.6

Q. THEY WERE LIVING TOGETHER AFTER THEY GOT MARRIED, IS THAT7

FAIR TO SAY?8

A. YES, I'M SURE.9

Q. AND THEY WERE TOGETHER UNTIL JIM PASSED AWAY, IS THAT10

RIGHT?11

A. CORRECT.  THAT IS MY UNDERSTANDING.12

Q. AND THAT WAS IN 2008?13

A. UH-HUH.14

Q. AND DID YOU EVER KNOW HIM TO MOVE TO LAS VEGAS?15

A. NO, BUT I CANNOT SPEAK TO JIM AFTER WE DIVORCED OTHER16

THAN THE FEW TIMES THAT I SAW HIM AT CHILDREN'S WEDDINGS OR17

THE FEW TIMES HE STOPPED AT MY HOUSE.18

Q. AND DID YOU KNOW THAT JIM AND NANCY EVENTUALLY --19

COURT REPORTER:  I'M SORRY, CAN YOU REPEAT -- I'M20

SORRY, CAN YOU REPEAT THE QUESTION?21

BY MS. COOLEY:22

Q. DID YOU KNOW THAT JIM AND NANCY ALSO EVENTUALLY GOT23

DIVORCED?24

A. YES, I WAS TOLD THAT.25

-2425-

Appeal: 15-7136      Doc: 31-2            Filed: 08/16/2016      Pg: 279 of 720 Total Pages:(999 of 2180)



Britt/Cross Page 261

September 18, 2012

Q. IF I CAN HAVE GOVERNMENT 2017, AND IF I CAN HAVE PAGE1

TWO.  NOW, MS. BRITT, DO YOU RECOGNIZE THE SIGNATURE ON THIS2

DOCUMENT AS WELL TO BE THAT OF YOUR EX-HUSBAND?3

A. IT RESEMBLES HIS SIGNATURE, BUT IT'S NOT WHAT I WOULD4

NORMALLY RECOGNIZE AS HIS SIGNATURE.  IT'S NOT AS CONCISE 5

AS --6

Q. IT'S NOT AS NEAT AS --7

A. AS CONCISE AS NORMAL.  BUT, YES, IT DOES RESEMBLE HIS8

SIGNATURE.9

Q. AND CAN WE GO BACK TO PAGE ONE, PLEASE.  AND THIS IS AN10

AFFIDAVIT FILED IN LAS VEGAS, NEVADA, IN THE MATTER OF JIMMY11

BRITT VERSUS NANCY BRITT.  AND HE SAYS I, JIMMY B. BRITT, DO12

SOLEMNLY SWEAR AND TESTIFY HEREIN TO THE TRUTH, THE WHOLE13

TRUTH AND NOTHING BUT THE TRUTH, THAT I AM THE PLAINTIFF, THAT14

I RESIDE AT BUDGET SUITES IN LAS VEGAS, NEVADA.  15

NEXT PAGE, PLEASE.  16

THAT I HAVE BEEN A RESIDENT OF LAS VEGAS, CLARK17

COUNTY, IN EXCESS OF SIX WEEKS, IT'S MY INTENTION TO REMAIN18

FOR THE FORESEEABLE FUTURE, AND I AM THE COMPLAINANT.19

THE DEFENDANT AND I, MEANING NANCY, ARE COMPATIBLE20

IN MARRIAGE -- ARE INCOMPATIBLE, EXCUSE ME, IN MARRIAGE.  THAT21

IS, OUR LIKES, DISLIKES, TASTES AND PERSONALITIES ARE SO22

DIVERGENT THAT WE NO LONGER CAN LIVE TOGETHER AS HUSBAND AND23

WIFE.  THAT THERE IS NO POSSIBILITY THAT WE WILL RECONCILE. 24

AND THEN IF WE CAN GO DOWN TO THE BOTTOM.25
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HE'S SWORN TO THIS BEFORE A NOTARY ON MARCH 13TH OF1

2000, IS THAT -- DO YOU SEE THAT DATE THERE, MARCH 13TH OF2

2000?3

A. (WITNESS NODS HEAD.)4

(GOVERNMENT EXHIBIT NUMBER 20175

WAS IDENTIFIED FOR THE RECORD.)6

Q. NOW, YOU KNEW HIM TO LIVE WITH NANCY, IN FACT, UNTIL HE7

DIED IN 2008, IS THAT RIGHT?8

A. THAT'S WHAT I WAS TOLD.  I NEVER SEEN -- BEEN TO THAT9

ADDRESS.10

Q. SURE.  YOU DIDN'T GO VISIT WITH THEM?11

A. NO.12

Q. NOW, AT SOME POINT ALSO AFTER YOUR DIVORCE, JIM TRIED TO13

OPEN UP A BAR AND RESTAURANT THERE IN SMITHFIELD FOR ONE OF14

YOUR SONS TO OPERATE OR TO RUN, IS THAT RIGHT?15

A. WITH HIM.16

Q. TOGETHER, RIGHT.17

A. YES.18

Q. BUT THAT WASN'T ABLE TO GET OFF THE GROUND DUE TO THE19

FINANCING OF THE RESTAURANT AND THE --20

A. I'M GOING TO BE VERY HONEST WITH YOU ABOUT THIS, I KNOW21

ABSOLUTELY NOTHING ABOUT THAT.  IT WAS NOT SHARED WITH ME.  I22

WAS NOT INVOLVED IN ANY WAY WITH THAT.23

Q. BUT FAIR TO SAY THAT IT NEVER ACTUALLY ENDED UP COMING TO24

FRUITION AND HAPPENING, IS THAT RIGHT?25
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A. THAT IS TRUE.1

Q. AND SO YOU'RE UNAWARE THAT IT EVENTUALLY WAS FORECLOSED2

UPON, IS THAT --3

A. I AM TOTALLY UNAWARE.  I DID NOT -- DID NOT KNOW THAT.4

Q. MAY I HAVE GOVERNMENT EXHIBIT 2123?  NOW, I'M SHOWING YOU5

HERE, YOU MAY NOT HAVE SEEN THIS DOCUMENT BEFORE, THIS IS THE6

PETITION IN BANKRUPTCY COURT FOR THE EASTERN DISTRICT OF NORTH7

CAROLINA, AND YOU SEE JIMMY'S NAME THERE AND HIS ADDRESS IN8

APEX.  IF WE COULD GO TO THE LAST PAGE, PLEASE.  AND CAN YOU9

SEE THE DATE ON THE LAST PAGE HERE, IT'S APRIL 27TH OF 2005?10

A. YES, I SEE THAT DATE.11

Q. AND IF WE COULD GO TO PAGE FOUR.  NOW, HERE ON PAGE FOUR12

IT ASKS FOR HIM TO LIST HIS REAL PROPERTY AND HE LISTS A HOUSE13

AND LOT IN APEX.14

A. PARDON?15

Q. CAN YOU SEE THAT THE HOUSE AND LOT IN APEX IS A HALF16

INTEREST WITH NON-FILING WIFE?  CAN YOU SEE THAT THERE?17

A. YES, I SEE THAT.18

Q. AND ON PAGE 24, THIS LISTS THE CO-DEBTORS THAT HE HAS ON19

THAT PROPERTY, A NAME AND ADDRESS, AND THIS SAYS NANCY BRITT20

ALSO IN APEX.  DO YOU SEE THAT THERE ALSO?21

A. I DO, BUT I DON'T UNDERSTAND WHY YOU'RE ASKING ME ABOUT22

THIS BECAUSE PLEASE UNDERSTAND I KNOW NOTHING, DID NOT WANT TO23

KNOW ANYTHING.  ONCE I DIVORCED JIM OR WE DIVORCED, I REALLY24

TRIED TO NOT BE INVOLVED.  SO, I KNOW NOTHING ABOUT THIS.25
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Q. SO, YOU'RE UNAWARE THAT HE FILED FOR BANKRUPTCY IN 2005?1

A. YEAH.  I HAD NO REASON TO KNOW THAT.2

Q. AT THAT POINT ALL OF YOUR ASSETS HAD ALREADY BEEN3

DISTRIBUTED BETWEEN THE TWO OF YOU?4

A. YES.5

Q. NOW, IS IT FAIR TO SAY, MS. BRITT, THAT LATER ON IN6

JIMMY'S LIFE HE FELL ONTO HARD TIMES A LITTLE BIT AND STARTED7

TO HAVE A PROBLEM WITH ALCOHOL?8

A. THERE AGAIN, I CANNOT ANSWER THAT BECAUSE HONESTLY I WAS9

NOT INVOLVED.  I MEAN, ANYTHING I WOULD TELL YOU WOULD NOT BE10

FROM MY PERSONAL KNOWLEDGE OR EXPERIENCE.11

Q. AND SO YOU WEREN'T AWARE THAT HE WAS IN AND OUT OF REHAB12

IN RALEIGH AND --13

MR. WIDENHOUSE:  YOUR HONOR, I'M GOING TO OBJECT. 14

THE WITNESS HAS SAID SHE DOESN'T HAVE ANY KNOWLEDGE OF THIS15

AND IT SEEMS TO ME IF THEY WANT TO GET THIS STUFF IN IT SHOULD16

BE THROUGH SOMEBODY ELSE.17

THE COURT:  WELL, I THINK YOU'RE CORRECT, MR.18

WIDENHOUSE.  SUSTAINED.19

MS. COOLEY:  THANK YOU, YOUR HONOR.  I HAVE NO20

FURTHER QUESTIONS.21

THE COURT:  MR. WIDENHOUSE.22

MR. WIDENHOUSE:  WOULD YOU GIVE ME JUST A MOMENT,23

YOUR HONOR?24

THE COURT:  SURELY.25
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(PAUSE.)1

MR. WIDENHOUSE:  THANK YOU, YOUR HONOR.2

R E D I R E C T    E X A M I N A T I O N 9:44 A.M.3

BY MR. WIDENHOUSE:4

Q. JUST A COUPLE OF FINAL QUESTIONS, MS. BRITT.  DID YOU5

HAVE THE SENSE THAT AFTER THE MACDONALD TRIAL WAS OVER JIM6

CONTINUED TO BE OBSESSED WITH IT?  DID HE TALK ABOUT THE7

MACDONALD TRIAL A LOT WITH YOU ONCE IT WAS OVER?8

A. HE WAS CONCERNED ABOUT IT.  THERE WAS NEVER -- JIM TALKED9

A LOT ABOUT DIFFERENT CASES THAT HE WORKED OVER THE YEARS,10

THINGS THAT HE WAS INVOLVED IN.  SOMETIMES HE DID.  SOMETIMES11

HE DIDN'T.  BUT THERE WAS NEVER ANYTHING IN HIS CAREER THAT I12

WAS AWARE OF THAT IMPACTED HIM THE WAY THE MACDONALD TRIAL13

DID.  THE MACDONALD -- NOT ONLY THE TRIAL, BUT THE ENTIRE14

PROCESS, YES.15

Q. ALL RIGHT.  AND I TAKE IT FROM THE DIVORCE EQUITABLE16

DISTRIBUTION DOCUMENTS THAT THE GOVERNMENT SHOWED YOU ON17

CROSS-EXAMINATION OF YOUR SITUATION THAT YOUR SEPARATION AND18

DIVORCE FROM MR. BRITT WAS AN EMOTIONAL TIME FOR YOU?19

A. IT WAS VERY PAINFUL FOR ME.  I WILL SAY I'VE EXPERIENCED20

THE DEATH OF LOVED ONES.  IT WAS THE MOST PAINFUL THING I'VE21

EVER ENCOUNTERED.  AND NOT -- IT'S JUST A BREAK UP OF FAMILY. 22

SO, YES, IT WAS A VERY, VERY PAINFUL TIME.23

Q. BUT YOU'RE STILL CERTAIN THAT YOU HAD THE CONVERSATIONS24

WITH HIM DURING THE MACDONALD TRIAL THAT YOU'VE TESTIFIED25
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ABOUT TODAY?1

A. ABSOLUTELY.  YES.2

MR. WIDENHOUSE:  THANK YOU, MS. BRITT.  THAT'S ALL I3

HAVE, YOUR HONOR.4

THE COURT:  RECROSS.5

MS. COOLEY:  NO, YOUR HONOR.  THANK YOU.6

THE COURT:  YOU MAY STEP DOWN.  CALL YOUR NEXT7

WITNESS.8

MR. WIDENHOUSE:  WE CALL GENE STOECKLEY.  AND, YOUR9

HONOR, COULD MS. BRITT BE EXCUSED?10

THE COURT:  YES, MA'AM.  DO YOU HAVE ANY OBJECTION,11

MS. COOLEY?12

MS. COOLEY:  NO OBJECTION, YOUR HONOR.13

THE COURT:  THANK YOU.14

(PAUSE.)15

EUGENE B. STOECKLEY, DEFENSE WITNESS, SWORN16

17

D I R E C T   E X A M I N A T I O N 9:51 A.M.18

BY MR. WIDENHOUSE:19

Q. GOOD MORNING, MR. STOECKLEY.  COULD YOU STATE YOUR NAME20

FOR THE RECORD AND JUST TELL US THE TOWN WHERE YOU LIVE?21

A. EUGENE BERNARD STOECKLEY.  I LIVE IN FUQUAY-VARINA, NORTH22

CAROLINA.23

Q. ALL RIGHT.  AND --24

MADAM CLERK:  I'M SORRY.  THE RAIN.25
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BY MR. WIDENHOUSE:  1

Q. CAN YOU TELL US WHERE YOU GREW UP?2

A. I SPENT THE MAJORITY OF MY LIFE GROWING UP IN3

FAYETTEVILLE, NORTH CAROLINA.4

Q. OKAY.  AND WHO WERE YOUR PARENTS?5

A. CLARENCE AND HELENA STOECKLEY.6

Q. AND WHAT DID YOUR FATHER DO?7

A. HE WAS A SALES REPRESENTATIVE FOR HIGHLAND PRESS.8

Q. AND -- 9

MADAM CLERK:  I'M SORRY.  I THINK THAT'S THE RAIN10

OUTSIDE.11

BY MR. WIDENHOUSE:12

Q. WHAT DID HE DO BEFORE THAT?13

A. HE WAS MILITARY.  HE RETIRED FROM THE SERVICE AFTER 2014

YEARS.15

Q. AND DO YOU HAVE ANY BROTHERS AND SISTERS?16

A. YES.  I CURRENTLY HAVE AN OLDER SISTER LIVING AND MY17

OLDER BROTHER, CLARENCE JUNIOR.18

Q. AND DO YOU HAVE A SISTER THAT IS NO LONGER LIVING?19

A. THAT'S CORRECT, HELENA JUNIOR.20

Q. OKAY.  I TAKE IT BY SAYING HELENA JUNIOR, THAT MUST MEAN21

YOUR MOTHER WAS HELENA AS WELL?22

A. CORRECT.23

Q. CAN YOU TELL US A LITTLE BIT ABOUT GROWING UP IN24

FAYETTEVILLE, ESPECIALLY AS IT RELATES TO YOUR SISTER'S25
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HELENA'S -- 1

MR. WIDENHOUSE:  SORRY. 2

MADAM CLERK:  LET'S SEE IF THIS IS A LITTLE BIT3

BETTER. 4

BY MR. WIDENHOUSE:5

Q. CAN YOU TELL US A LITTLE BIT ABOUT GROWING UP WITH YOUR6

SISTER HAVING BEEN ASSOCIATED WITH THE MACDONALD7

INVESTIGATION?8

A. WELL, AT THE TIME THAT THIS TOOK PLACE I WAS TEN YEARS9

OLD AND, OF COURSE, IT WAS A BIG THING IN FAYETTEVILLE10

OBVIOUSLY.  11

MY SISTER, ALTHOUGH NOT LIVING IN THE HOME AT THE12

TIME, BUT LIVING THERE IN FAYETTEVILLE, WE SAW EACH OTHER13

FREQUENTLY.14

FEBRUARY 16TH WAS MY BIRTHDAY AND SHE HAD STOPPED BY15

THE HOUSE.  I REMEMBER SHE ALWAYS WOULD COME BY BECAUSE I WAS16

HER LITTLE BROTHER AND SHE ALWAYS, YOU KNOW, HAD TO COME BY17

AND GIVE ME A BIRTHDAY CARD OR A LITTLE GIFT OR SOMETHING.  18

I JUST REMEMBER THE NEXT MORNING MY PARENTS KIND OF19

FOCUSED ON THE NEWS, BUT THERE WASN'T ANY SPECIFIC DISCUSSION. 20

I DREW NO CONCLUSION THAT THERE WAS ANY KIND OF TIE-IN TO WHAT21

HAPPENED THAT NIGHT IN OUR FAMILY, NOT AT THAT TIME.22

Q. DID THERE COME A TIME WHEN YOU BECAME AWARE OF THAT23

POSSIBILITY?24

A. IT STARTED COMING OUT ESPECIALLY WHEN MY PARENTS STARTED25
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RECEIVING CALLS, REPORTERS COMING BY WISHING TO SPEAK TO THEM,1

AND IT SORT OF EVOLVED.  I COULDN'T TELL YOU EXACTLY WHAT THE2

TIME FRAME WAS, IT JUST SORT OF STARTED EVOLVING.  AND, OF3

COURSE, AS A YOUNGSTER I WASN'T REALLY -- YOU KNOW, MY FOCUS4

WASN'T ON THE NEWS OR THINGS LIKE THAT.5

Q. DID IT HAVE ANY IMPACT ON SORT OF YOUR FAMILY LIFE THAT6

YOU CAN RECALL?7

A. OH, ABSOLUTELY IT HAD AN IMPACT, ESPECIALLY AS I BECAME8

MORE AWARE OF THE RELATIONSHIP MY SISTER HAD WITH THE CASE. 9

IT WAS -- I WOULD GET HARASSED AT SCHOOL.  THERE WERE OTHER --10

I GUESS MY SCHOOL PEERS, SAME GRADE, THAT THEIR PARENTS WERE11

IN THE SAME CIRCLE AS MY PARENTS.  THEY KNEW MY PARENTS WELL. 12

AND I WOULD GET THINGS, YOU KNOW, JUST TALKING ABOUT YOUR13

SISTER'S A MURDERER, YOUR SISTER'S A MURDERER, AND THINGS LIKE14

THAT.15

Q. AND DO YOU REMEMBER ABOUT WHAT AGE YOU WERE WHEN THOSE16

KINDS OF THINGS WERE HAPPENING?17

A. PROBABLY AROUND FIFTH GRADE.18

Q. AND DID THAT GO ON FOR A WHILE?19

A. WELL, I DEVELOPED JUST MY OWN WAY OF DEALING WITH IT AS I20

GREW OLDER.  I AVOIDED MOST SOCIAL SITUATIONS WHERE PEOPLE21

WOULD DRAW THE CONCLUSION THAT I WAS RELATED TO HELENA22

STOECKLEY AND INEVITABLY SOMEBODY WOULD ASK ME, YOU KNOW, ARE23

YOU RELATED TO THAT STOECKLEY WOMAN WHO WAS INVOLVED WITH THE24

CASE AND I WOULD DENY IT.  25
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IT TOOK ME QUITE A WHILE INTO MY, I'D SAY, ADULT1

LIFE, INTO MY 30S, BEFORE I WAS ABLE TO JUST RECONCILE IT AND2

JUST CONVINCE MYSELF THAT I WAS NOT RESPONSIBLE FOR WHAT SHE3

DID OR MAY HAVE BEEN INVOLVED WITH.  AND IT JUST TOOK SOME4

TIME TO JUST COME TO THAT REALIZATION AND ACCEPT THE HISTORY5

THAT WAS THERE AND QUIT TRYING TO HIDE FROM IT.6

Q. DID THE EXPERIENCES YOU HAD GROWING UP AS A RESULT OF7

THIS INFORMATION, DID IT HAVE AN IMPACT ON YOUR RELATIONSHIP8

WITH YOUR SISTER HELENA?9

A. AS I REACHED MY ADOLESCENT YEARS, I GUESS INTO JUNIOR10

HIGH AND THOSE YEARS, I HELD HER ACCOUNTABLE.  I FOSTERED A11

BIT OF ILL WILL TOWARDS HER BECAUSE I SAW WHAT IT DID TO MY12

PARENTS.  I SAW THE HARASSMENT.  YOU KNOW, A NUMBER OF TIMES13

THEY HAD TO CHANGE PHONE NUMBERS, GET UNLISTED NUMBERS, JUST14

THINGS LIKE THAT.  AND I WAS VERY -- HAD GROWN TO BE15

PROTECTIVE OF THEM AND ESPECIALLY IN THIS SITUATION.  16

BUT I USED TO RESENT MY SISTER BECAUSE OF WHAT I17

FELT SHE HAD BROUGHT UPON MY PARENTS AND NOT SO MUCH MYSELF,18

BUT MY PARENTS.  AND THERE WAS A PERIOD WHERE I JUST REALLY19

DIDN'T HAVE MUCH TO DO WITH HER.20

Q. DID THERE COME A TIME WHEN YOU CONFRONTED HER ABOUT IT?21

A. IT CAME TO A HEAD AT ONE POINT.  I DON'T KNOW IF SHE WAS22

LIVING IN SOUTH CAROLINA AT THE TIME, BUT I JUST REMEMBER23

THERE AT THE HOUSE IN FAYETTEVILLE THAT IT JUST SORT OF CAME24

TO A BOIL AND I JUST TOLD HER, YOU KNOW, THAT I WAS FED UP25
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WITH WHAT WE HAD GONE THROUGH BECAUSE OF HER NONSENSE AND WE1

JUST HAD A HEATED ARGUMENT.2

Q. AND DID SHE SAY ANYTHING TO YOU SORT OF IN THAT ARGUMENT3

THAT STICKS IN YOUR MIND?4

A. SHE DID.  IT WAS -- SHE TOLD ME TO BE CAREFUL BECAUSE SHE5

HAD CERTAIN FRIENDS AND SHE TOLD ME SHE ALSO HAD AN ICE PICK.6

Q. AND DO YOU REMEMBER ABOUT HOW OLD YOU WERE OR SORT OF IN7

WHAT GRADE IN SCHOOL WHEN YOU HAD THAT CONVERSATION -- THAT8

CONFRONTATION?9

A. I WOULD HAVE TO SAY, AND THIS IS JUST MY BEST10

RECOLLECTION, THAT I WAS IN HIGH SCHOOL, MAYBE EARLY HIGH11

SCHOOL.12

Q. OKAY.  AND I KNOW YOU TOLD US YOU HAD THREE BROTHERS AND13

SISTERS AND I SHOULD HAVE ASKED YOU THEN, WHAT WERE THE AGE14

RANGES OF THE SIBLINGS IN YOUR FAMILY?  WHO WAS THE OLDEST?15

A. THE OLDEST WAS MY SISTER, DOLLY SCHEHERAZADE, CURRENTLY16

LIVING AND SHE'S IN VIRGINIA.  AND NEXT WAS MY BROTHER,17

CLARENCE JUNIOR.18

Q. WHAT'S THE AGE DIFFERENCE BETWEEN DOLLY AND CLARENCE19

JUNIOR?20

A. LET'S SEE.  DOLLY JUST TURNED, WHAT, 65.  THERE'S21

PROBABLY FIVE YEARS AGE DIFFERENCE.22

Q. OKAY.  SO, YOU HAD DOLLY AND CLARENCE ABOUT FIVE YEARS23

APART AND THEN WHO CAME AFTER CLARENCE JUNIOR?24

A. HELENA JUNIOR.25
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Q. AND WHAT WAS THE AGE DIFFERENCE BETWEEN CLARENCE JUNIOR1

AND HELENA?2

A. IT WAS JUST A COUPLE OF YEARS.  THEY WERE THE CLOSEST IN3

AGE.4

Q. OKAY.  AND THEN DOES THAT MAKE YOU THE BABY OF THE5

FAMILY?6

A. I WAS THE BABY.7

Q. OKAY.  AND HOW MUCH YOUNGER -- WHAT'S THE AGE DIFFERENCE8

BETWEEN YOU AND HELENA JUNIOR?9

A. I WOULD SAY ABOUT SIX YEARS.  SIX, SEVEN YEARS.10

Q. OKAY.  SO, WHEN YOU WERE IN JUNIOR HIGH, AT THAT AGE11

RANGE, WAS SHE -- HAD SHE MOVED OUT OF THE HOUSE AT THAT12

POINT?13

A. YES.14

Q. AND SO YOU WERE THE ONLY CHILD LEFT IN THE HOUSE WITH15

YOUR MOM AND DAD?16

A. CORRECT.  CORRECT.17

Q. OKAY.  DO YOU RECALL THE TIME OF THE MACDONALD TRIAL IN18

1979?19

A. YES, I WAS LIVING IN WILMINGTON.20

Q. OKAY.  AND DO YOU REMEMBER HOW OLD YOU WERE ROUGHLY?21

A. I WAS IN MY EARLY 20S.  I WAS ATTENDING SCHOOL.22

Q. OKAY.  AND DID YOUR MOTHER AND FATHER HAVE ANY CONNECTION23

WITH THE TRIAL?24

A. I KNOW THEY WERE IN RALEIGH FOR THE TRIAL.  I DON'T KNOW25
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IF IT WAS JUST WHETHER THEY HAD BEEN SUBPOENAED TO ACT -- TO1

GIVE TESTIMONY OR NOT.  I DON'T KNOW.2

Q. OKAY.  DID THEY TALK TO YOU ABOUT THAT?3

A. NEGATIVE.  NO.4

Q. OKAY.  WELL, WHEN YOU WERE GROWING UP AT HOME WITH THIS5

INFORMATION OUT IN THE COMMUNITY WAS THERE TALK AT HOME ABOUT6

HELENA'S POSSIBLE INVOLVEMENT WITH THE MACDONALD KILLINGS OR7

ANYTHING LIKE THAT?8

A. NO, IT WASN'T BROUGHT UP.9

Q. WAS IT A SUBJECT THAT JUST IT WAS UNDERSTOOD WE DON'T10

TALK ABOUT IT AT HOME?11

A. RIGHT.  AND ESPECIALLY MY FATHER, HE NEVER BROUGHT IT UP. 12

AND MY MOTHER, I NEVER DISCUSSED IT WITH HER, NOT AT THAT13

TIME.14

Q. OKAY.  SO, IT WAS SORT OF TABOO AT THE TIME?15

A. THAT WOULD BE A GOOD DESCRIPTION.16

Q. AND DO YOU RECALL WHERE HELENA JUNIOR LIVED AFTER THE17

MACDONALD TRIAL IN 1979?18

A. I THINK AT THE TIME SHE WAS STILL LIVING IN SOUTH19

CAROLINA.  SENECA OR SOMEWHERE DOWN IN SOUTH CAROLINA.  SHE20

MOVED AROUND A FEW TIMES.  AND LIKE I SAID, I DIDN'T KEEP UP21

WITH HER.  22

AT THAT POINT, I HAD PRETTY MUCH JUST PUT THE23

DISTANCE BETWEEN US AND I WAS TRYING TO GET ON WITH MY FUTURE24

AND TRYING TO MAP OUT MY COURSE.25
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Q. OKAY.  I THINK YOU SAID YOU HAD GONE TO -- YOU WERE IN1

WILMINGTON DURING THE MACDONALD TRIAL, YOU WERE GOING TO2

SCHOOL?3

A. YES, SIR.4

Q. AND WHEN YOU FINISHED SCHOOL IN WILMINGTON, DID YOU MOVE5

BACK TO FAYETTEVILLE?  DID YOU STAY IN WILMINGTON?  WHAT6

HAPPENED AT THAT POINT?7

A. I DID.  I MOVED BACK TO FAYETTEVILLE SHORTLY AFTER MY8

SISTER PASSED AWAY.  I THINK IT WAS THAT SUMMER.  SHE PASSED9

AWAY IN JANUARY OF '83, AND I MOVED BACK TO FAYETTEVILLE.10

Q. OKAY.  AND DO YOU REMEMBER ABOUT WHEN YOU FINISHED THE11

SCHOOLING IN WILMINGTON?12

A. I NEVER FINISHED THAT PROGRAM.  I WAS -- IT HAD JUST KIND13

OF DISTRACTED ME.  HER PASSING ACTUALLY HAD MORE EFFECT ON ME14

THAN I WOULD HAVE ANTICIPATED.15

Q. OKAY.  BETWEEN THE END OF -- I REALIZE I'M JUMPING AROUND16

SO IF YOU'LL JUST KIND OF BEAR WITH ME.  BETWEEN THE END OF17

THE MACDONALD TRIAL IN 1979, AND YOUR SISTER'S DEATH I BELIEVE18

YOU SAID IN 1983, DID YOU HAVE A LOT OF CONTACT WITH HELENA19

JUNIOR DURING THAT -- 20

A. NO, I DID NOT. 21

Q. -- THREE OR FOUR YEAR PERIOD?22

A. DID NOT.23

Q. OKAY.  DO YOU RECALL A TIME WHEN YOUR SISTER CAME HOME 24

TO FAYETTEVILLE AT SOME POINT IN THAT STRETCH OF TIME?25
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A. THE LAST TIME I SAW MY SISTER ALIVE WAS THE FALL OF 1982,1

AFTER THE BIRTH OF HER SON, DAVID.  AND I HAD COME TO2

FAYETTEVILLE TO VISIT MY PARENTS AND HELENA WAS THERE WITH3

DAVID.  AND I THINK HE COULD HAVE BEEN NO MORE THAN FIVE OR4

SIX MONTHS OLD PERHAPS.5

Q. AND I BELIEVE YOU SAID THAT WAS IN THE FALL OF 1982.6

A. RIGHT.7

Q. AND WHERE WERE YOU LIVING AT THE TIME?  8

A. (NO RESPONSE.)9

Q. WHERE WERE YOU LIVING AT THE TIME?10

A. AT THAT TIME I WAS STILL IN WILMINGTON.11

Q. AND DID YOU HAVE MUCH INTERACTION WITH YOUR SISTER 12

DURING THAT VISIT?13

A. I DON'T RECALL A WHOLE LOT OF INTERACTION.  NO, NOT AT14

THAT TIME.  SHE WAS BUSY WITH THE BABY AND MY MOTHER WAS15

ENJOYING HER GRANDSON.  I PRETTY MUCH JUST STAYED OUT OF IT. 16

I HAD SOME FRIENDS LIVING IN THE AREA AND I WOULD VISIT THEM17

AND WE'D GET TOGETHER.18

Q. AND HOW WAS YOUR SISTER'S HEALTH AT THAT POINT, IF YOU19

KNOW?20

A. FROM OUTWARD APPEARANCES, SHE HAD JUST SEEMED WHERE SHE21

HAD GAINED SOME WEIGHT, BUT SHE DID APPEAR TO BE JAUNDICED. 22

OTHER THAN THAT, SHE DIDN'T APPEAR TO BE SICKLY OR OVERLY SO.23

Q. OKAY.  DID YOU HAVE A SENSE OF WHY HELENA CAME HOME TO24

VISIT IN THE FALL OF '82?25
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A. I EXPECTED JUST FOR THE FACT TO BRING DAVID UP TO MEET MY1

MOM AND DAD SO THEY COULD SEE THEIR GRANDSON.2

Q. OKAY.  AND YOUR FATHER WAS STILL ALIVE AT THAT POINT?3

A. CORRECT.4

Q. AND WHEN DID -- IS HE STILL LIVING?5

A. NO, MY FATHER PASSED AWAY IN FEBRUARY OF 2002.6

Q. AND AFTER YOUR SISTER CAME TO VISIT IN OCTOBER OF 1982,7

HOW MUCH LONGER DID SHE LIVE?8

A. JUST A MATTER OF MONTHS.  YOU KNOW, WE'RE TALKING TWO AND9

A HALF, THREE MONTHS, BEFORE SHE PASSED AWAY.10

Q. OKAY.  AFTER YOUR FATHER PASSED AWAY IN FEBRUARY OF 2002,11

WHERE DID YOUR MOTHER LIVE?12

A. SHE REMAINED AT THE HOUSE IN FAYETTEVILLE.13

Q. AND DID SHE STAY THERE CONTINUALLY OR --14

A. SHE STAYED THERE APPROXIMATELY A YEAR AFTER HIS PASSING. 15

I WAS TRYING TO RELOCATE AND ESTABLISH A NEW JOB IN THIS AREA16

SO I COULD BE CLOSE BY.  AND AT THAT TIME I WAS LIVING IN17

SAVANNAH, GEORGIA.  18

SO, WE -- I WAS ABLE TO FIND A NEW JOB UP IN DURHAM,19

AND MY WIFE AND I RELOCATED.  AND I ACTUALLY LIVED AT THE20

HOUSE WITH HER FOR, I WOULD SAY, FIVE MONTHS WHILE WE WERE21

HOUSE HUNTING AND TRYING TO GET RE-ESTABLISHED.  SO, I LIVED22

THERE WITH HER ABOUT FIVE MONTHS.23

Q. AND DO YOU KNOW ABOUT WHEN THAT WAS?24

A. WELL, THAT WOULD HAVE BEEN AROUND APRIL OF 2002 UNTIL25
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PROBABLY AUGUST, SEPTEMBER.  I BELIEVE THE END OF SEPTEMBER WE1

BEGAN THE PROCESS OF BUYING A HOME UP IN FUQUAY.  SO, IT WAS2

PROBABLY ABOUT FIVE MONTHS.3

Q. OKAY.  AND DID THERE -- HOW WAS YOUR MOTHER'S HEALTH AT4

THAT POINT IN TIME?5

A. SHE WAS DOING PRETTY WELL.  HER EYESIGHT WAS THE BIGGEST6

DETRIMENT THAT I SAW TO HER LOSING HER INDEPENDENCE.  SHE HAD7

MACULAR DEGENERATION AND SHE HAD, I BELIEVE AT THAT POINT,8

BEEN DECLARED LEGALLY BLIND.  AND OTHER THAN THAT -- SHE WAS9

ON OXYGEN THERAPY, BUT OTHER THAN THAT SHE WAS -- SHE WANTED10

TO HOLD ON TO HER INDEPENDENCE.  SHE WAS PRETTY FIERCE ABOUT11

THAT.  VERY STRONG WILLED.12

Q. AND DID THERE COME A TIME WHEN SHE WAS NO LONGER ABLE TO13

LIVE ON HER OWN?14

A. SHE HAD -- SHE SUFFERED A FALL.  WE HAD ALREADY -- WE HAD15

MOVED INTO OUR HOME THAT OCTOBER AND I DON'T -- I CAN'T16

REMEMBER HOW LONG WE HAD BEEN THERE AND WE GOT A PHONE CALL17

AND IT WAS MY MOTHER.  AND I HAD ACTUALLY GONE TO BED THAT18

EVENING.  SHE CALLED AND MY WIFE CAME IN AND WOKE ME AND SAID19

MY MOTHER HAD CALLED AND SAID SHE HAD FALLEN AND SAID SHE20

COULD NOT GET UP AND WALK AND SUSPECTED SHE HAD FRACTURED21

EITHER HER LEG OR HER HIP.22

SO, I GOT DRESSED AND TOLD HER I'D BE ON THE WAY,  23

BUT SHE TOLD MY WIFE TO NOT WORRY ABOUT IT.  AND MY WIFE HAD24

ORIGINALLY -- I MEAN, THIS MUST HAVE BEEN ON A THURSDAY25
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BECAUSE I BELIEVE MY WIFE WAS PLANNING TO GO VISIT HER PARENTS1

THE NEXT DAY FOR THE WEEKEND AND SHE ASKED MY WIFE TO JUST2

COME BY AND CHECK ON HER WHEN SHE GOT INTO TOWN THE NEXT DAY3

EVEN THOUGH SHE COULDN'T GET OFF THE FLOOR.4

Q. OKAY.  AND AFTER THAT FALL, DID THERE COME A TIME WHEN5

YOUR MOM HAD TO LIVE SOMEWHERE WHERE SOMEONE COULD HELP TAKE6

CARE OF HER?7

A. AS WE WENT THROUGH THE DECISION PROCESS OF TRYING TO SORT8

OUT WHAT SHE WAS ABLE TO DO AND NOT DO, I TRIED TO PUT9

EVERYTHING INTO HER HANDS AS TO THE MAJOR DECISION-MAKING AND10

I WOULD DO WHATEVER I WAS IN CHARGE OF LOOKING OVER HER11

AFFAIRS.  AND I WOULD JUST -- I WOULDN'T FORCE HER, I'D JUST12

EXPLAIN WHATEVER OPTIONS, WHATEVER THE MEDICAL DIRECTIVES FROM13

THE DOCTORS CARING FOR HER, WHATEVER THEY SUGGESTED.14

SO, IT CAME TO THE POINT WHERE WE DECIDED TO GO15

AHEAD AND PUT HER HOUSE UP FOR SALE.  AND SHE -- WE WERE ABLE16

TO SELL THE HOUSE IN FAIRLY SHORT ORDER AND THEN SHE CAME TO17

FUQUAY AND LIVED WITH US MAYBE SIX MONTHS.18

Q. AND THEN WHERE DID SHE LIVE AFTER THAT?19

A. MY SISTER IN VIRGINIA NOTIFIED US AND TOLD US THERE WAS A20

DUPLEX CLOSE BY TO THEIR HOUSE AND SHE THOUGHT IT WOULD BE21

IDEAL FOR MY MOM.  IT WAS A SMALL APARTMENT AND THOUGHT THAT22

SHE COULD GET AROUND FAIRLY EASILY ONCE SHE GOT THE LAYOUT. 23

AND IT WAS CLOSE ENOUGH WHERE THEY COULD WALK OVER AND CHECK24

ON HER.  SO, WE AGREED TO LET HER MOVE IN THERE AND SHE LIVED25
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THERE FOR A COUPLE -- WELL, ABOUT FOUR YEARS I THINK.1

Q. AND WHERE DID SHE -- DID THERE COME A POINT WHERE SHE2

COULDN'T LIVE IN THE DUPLEX NEAR YOUR SISTER?3

A. SHE HAD HAD SOME MEDICAL ISSUES.  THEY WERE CONCERNED4

ABOUT HER HEART RHYTHM.  SO, SHE WAS TAKEN TO THE DOCTOR AND5

AFTER AN EVALUATION AND A BRIEF STAY IN THE HOSPITAL THERE IN6

BEDFORD, THE DOCTOR MET WITH DOLLY AND MYSELF AND SAID THAT7

SHE HAD HAD A HEART ATTACK AT SOME POINT, BUT IT WASN'T8

EVALUATED.  IT MUST HAVE HAPPENED SOMETIME PREVIOUS TO HER9

MOVING UP THERE.  AND ALSO THAT THERE WAS INDICATION THAT10

THERE WAS MUSCLE DAMAGE TO THE HEART.  THERE WAS ALSO A VALVE11

PROBLEM THAT HE, IN HIS EXPERTISE, SUGGESTED IT CAME WHEN SHE12

HAD RHEUMATIC FEVER AS A YOUNG CHILD.  MY MOTHER NEVER13

MENTIONED HAVING HEART PROBLEMS.  SO, THIS WAS ALL NEW14

INFORMATION TO US.  BUT WE DID KNOW SHE HAD EMPHYSEMA, COPD15

FROM SMOKING.  SO, THAT WAS -- THE HEART ISSUE WAS -- THAT WAS16

WHEN WE WERE FIRST MADE AWARE OF IT.17

Q. AND WHERE DID SHE GO TO LIVE AT THAT POINT?18

A. BASED ON THE MEDICAL INFORMATION WE WERE GIVEN AND THAT19

THE DOCTOR SUGGESTING -- HE RECOMMENDED SHE NOT LIVE BY20

HERSELF FROM THAT POINT FORWARD.  THERE WAS NO ADEQUATE21

SKILLED ASSISTED LIVING FACILITY THERE.  22

SO, AFTER DISCUSSING IT WITH MOTHER AND DOLLY, I HAD23

HER FLOWN TO FAYETTEVILLE BECAUSE WE FOUND ASSISTED LIVING24

THERE THAT MET OUR CRITERIA AND WE FELT WOULD BE A GOOD FIT. 25
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AND I THINK SHE FELT A SENSE OF COMFORT BEING BACK IN HER HOME1

WHERE SHE HAD SPENT SO MANY YEARS, BACK TO HER HOMETOWN.  SHE2

STILL HAD CONTACTS THERE, SOME OLD FRIENDS THAT WOULD COME SEE3

HER.4

Q. AND AT THAT POINT YOU WERE LIVING IN FUQUAY-VARINA?5

A. YES.6

Q. AND IS THAT FAIRLY CLOSE TO FAYETTEVILLE?7

A. IT'S ABOUT A 45 MINUTE DRIVE.8

Q. AND WHERE WAS -- AND I KNOW YOUR SISTER WAS IN VIRGINIA.9

WHERE WAS CLARENCE JUNIOR LIVING?10

A. HE LIVES IN FAYETTEVILLE ALSO.11

Q. OKAY.  SO, THERE WAS SOME FAMILY CLOSE BY?12

A. YES.  HE WAS WITHIN WALKING DISTANCE OF THAT FACILITY.13

Q. ONCE YOUR MOM MOVED INTO THIS ASSISTED LIVING FACILITY,14

DID YOU VISIT HER WITH ANY REGULARITY?15

A. I WOULD MAKE IT A POINT TO SEE HER AT LEAST ONCE A WEEK16

UNLESS NEEDED IF SHE HAD PROBLEMS.  AS I SAID, I WAS GIVEN THE17

TASK OF OVERSEEING HER -- BOTH HER FINANCIAL AND HER MEDICAL18

NEEDS.  19

SO, SHE HAD BEEN ADMITTED TO CAPE FEAR HOSPITAL ON20

SEVERAL OCCASIONS WHILE SHE WAS THERE FOR PNEUMONIA AND OTHER21

THINGS.  I THINK THE UTI AND THE PNEUMONIA ARE THE TWO THAT I22

RECALL.23

Q. SO, YOU WERE THE CHILD WHO WAS PRIMARILY IN CHARGE OF24

YOUR MOM'S CARE AND WELFARE AT THAT POINT?25
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A. YES.1

Q. OKAY.  AND IN THESE VISITS WITH YOUR MOTHER WHAT KINDS OF2

THINGS DID YOU TALK ABOUT?3

A. OH, WE TALKED ABOUT OUR TRIPS TO THE BEACH, THE MEMORIES4

OF THE VACATIONS AT THE COAST.  JUST THINGS LIKE THAT.  THEN5

AFTER SHE WAS ADMITTED TO THE HOSPITAL WITH BILATERAL6

PNEUMONIA I SPENT THREE DAYS THERE WITH HER IN HER ROOM AND --7

Q. DO YOU NEED TO TAKE A MOMENT TO GET A SIP OF WATER?8

A. NO, I'LL BE ALL RIGHT.  AND SHE WAS ON A RESPIRATOR.  IT9

DIDN'T LOOK VERY GOOD, HER PROGNOSIS.  SO, I HAD OCCASION TO10

SPEAK WITH HER ATTENDING PHYSICIAN ALONE AND HE SAID THAT IN11

ALL LIKELIHOOD SHE WOULD NOT LEAVE THERE.  SHE WASN'T GOING TO12

SURVIVE.  SO, I WENT AHEAD AND STARTED MAKING FUNERAL13

ARRANGEMENTS AND THINGS LIKE THAT.14

Q. BUT SHE DID SURVIVE?15

A. SHE DID AND IT WAS QUITE AMAZING, YOU KNOW, THAT SHE16

PULLED THROUGH.17

Q. OKAY.  AND AFTER SHE PULLED THROUGH, DID SHE MOVE BACK TO18

THE ASSISTED LIVING FACILITY?19

A. YES.20

Q. OKAY.  AND CAN YOU TELL US SORT OF WHEN IN TIME THE21

HOSPITAL STAY WAS, MAYBE ROUGHLY A MONTH AND A YEAR?22

A. I CAN'T REALLY --23

Q. WELL, LET ME ASK IT THIS WAY --24

A. I'D SAY IT WAS WITHIN SIX MONTHS OF HER BEING THERE.  I25

-2446-

Appeal: 15-7136      Doc: 31-2            Filed: 08/16/2016      Pg: 300 of 720 Total Pages:(1020 of 2180)



Stoeckley/Direct Page 282

September 18, 2012

THINK IT WAS BEFORE -- I KNOW IT WAS BEFORE THE HOLIDAY PERIOD1

OF THANKSGIVING, CHRISTMAS, THAT SHE WAS ADMITTED.  I THINK IT2

WAS IN AUGUST OF 2006, PERHAPS.  BUT I BASICALLY REMEMBER I3

KNEW IT WAS AROUND THE END OF THE SUMMER WHEN SHE WENT THROUGH4

THAT EPISODE.5

Q. OKAY.  AND THEN SHE MOVED BACK TO THE ASSISTED LIVING6

FACILITY?7

A. YES.8

Q. AND I TAKE IT YOUR MOTHER IS NO LONGER LIVING --9

A. CORRECT.10

Q. -- IS THAT CORRECT?  OKAY.  AND HOW MUCH LONGER DID SHE11

LIVE ONCE SHE LEFT THE HOSPITAL AND MOVED BACK TO THE ASSISTED12

LIVING FACILITY?13

A. AFTER SHE WAS BROUGHT BACK TO THE ASSISTED LIVING SHE14

LIVED THERE APPROXIMATELY ANOTHER YEAR.  I THINK THE FOLLOWING15

NOVEMBER WE ARRANGED TO MOVE HER TO AN ASSISTED LIVING CLOSE16

TO FUQUAY IN ANGIER, NORTH CAROLINA, WHICH IS NOT FAR FROM17

FUQUAY.18

Q. OKAY.  AND IN THE MONTHS BETWEEN GOING TO THE HOSPITAL19

AND THEN GOING BACK TO ASSISTED LIVING AND EVENTUALLY MOVING20

TO ASSISTED LIVING IN FUQUAY, YOU CONTINUED TO VISIT HER IN21

THE FACILITY IN FAYETTEVILLE?22

A. CORRECT.23

Q. OKAY.  AND DID THERE COME A TIME DURING ONE OF THOSE24

VISITS WHERE YOU TALKED TO HER ABOUT THE MACDONALD MATTER?25
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A. WELL, GIVEN I UNDERSTOOD THEN THAT HER TIME WAS DRAWING1

SHORT, ESPECIALLY AFTER THE LAST HOSPITAL VISIT WITH THE2

PNEUMONIA, WE JUST WOULD HAVE SOME INTIMATE DISCUSSIONS ABOUT3

OUR FAMILY.  4

AND I WOULD QUESTION HER -- I STARTED QUESTIONING5

HER ABOUT MY SISTER'S INVOLVEMENT BECAUSE I KNEW SHE WAS ONE6

OF THE REMAINING SOURCES OF WHAT I FELT WAS TRUE ABOUT WHAT7

HAD HAPPENED AND THAT'S WHEN WE STARTED DISCUSSING IT.8

Q. OKAY.  AND WHAT DID YOUR MOM TELL YOU WHEN YOU WERE --9

AND I TAKE IT ASKING HER ABOUT THIS WAS SOMETHING SOMEWHAT10

UNUSUAL BECAUSE, AS YOU'VE SAID, IT WAS A SUBJECT THAT JUST11

WASN'T DISCUSSED IN THE HOUSE.  12

A. RIGHT.13

Q. AND AT THAT POINT YOUR FATHER WAS NO LONGER LIVING?14

A. THAT'S CORRECT.15

Q. AND WHAT DID SHE TELL YOU ABOUT -- IN ANSWER TO YOUR16

QUESTIONS WHEN YOU ASKED HER ABOUT THE MACDONALD ISSUE?17

A. WELL, I JUST WANTED TO KNOW ABOUT MY SISTER'S INVOLVEMENT18

SO I WOULD KNOW THE TRUTH AND SHE SAID THAT HELENA WAS THERE19

THAT NIGHT.20

Q. AND WHY DID SHE BELIEVE THAT TO BE THE CASE?21

A. BECAUSE HELENA HAD CONFIDED IN HER DURING THAT VISIT IN22

FAYETTEVILLE WHEN SHE HAD BROUGHT DAVID TO SEE HER.23

Q. THAT WAS THE VISIT IN ROUGHLY OCTOBER OF --24

A. '82.25
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Q. -- '82?1

A. YES.2

Q. AND DID SHE SAY WHY SHE THOUGHT HELENA CONFIDED IN HER3

DURING THAT VISIT?4

A. SHE SAID HELENA KNEW SHE WAS DYING.5

Q. AND WANTED TO TELL YOUR MOM?6

A. SHE JUST SAID SHE KNEW -- THAT HELENA KNEW SHE WAS DYING7

AND I DON'T KNOW THE SPECIFICS OTHER THAN SHE JUST CONFIDED IN8

HER ALL THAT SHE KNEW.9

Q. OKAY.  AND TELL US AGAIN WHAT YOUR MOTHER SAID HELENA10

CONFIDED IN HER.11

A. MY MOTHER SAID THAT HELENA WAS THERE AND THAT DR.12

MACDONALD WAS NOT GUILTY OF THE CRIMES.13

Q. OKAY.  AND BY THERE, WHAT DID SHE MEAN?14

A. PRESENT AT THE HOUSE THE NIGHT OF THE MURDERS.15

Q. OKAY.  AND ONCE YOUR MOTHER AND YOU HAD THAT DISCUSSION,16

DID THERE COME A TIME WHERE YOU ASKED HER IF SHE WANTED TO17

TELL ANYBODY ELSE ABOUT THAT?18

A. IT WEIGHED HEAVILY ON MY MIND.  I DIDN'T REALLY KNOW WHAT19

TO DO WITH THE KNOWLEDGE.  IT WAS SOMETHING I CONSIDERED20

CAREFULLY.  THE LAST THING I WANTED WAS TO DRAW ATTENTION TO21

THE REMAINING FAMILY MEMBERS, BUT, BY THE SAME TOKEN, I FELT22

SOMEHOW MORALLY OBLIGATED TO TELL SOMEBODY.  23

SO, I DISCUSSED IT IN MORE DETAIL WITH MY MOTHER,24

ASKED HER IF SHE CARED TO DIVULGE THIS INFORMATION TO SOMEBODY25
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OUTSIDE OF THE FAMILY.1

Q. AND WHAT DID YOUR MOTHER TELL YOU?2

A. SHE SAID THAT IF THERE WAS SOMEONE WHO WOULD LISTEN AND3

THAT WHERE SHE THOUGHT IT MIGHT DO SOME GOOD SHE WOULD BE4

WILLING TO DO SO.5

Q. OKAY.  AND DID YOU IMMEDIATELY DO ANYTHING IN RESPONSE TO6

THAT?7

A. I DIDN'T REALLY KNOW WHAT TO DO OR WHO I WOULD CONTACT.8

Q. AND DID YOU TALK TO YOUR OTHER SIBLINGS ABOUT YOUR MOM'S9

DESIRE TO COME FORWARD?10

A. AT THAT POINT, NO.  I DISCUSSED IT WITH MY WIFE.11

Q. OKAY.  AND DID YOU DISCUSS IT WITH ANYBODY ELSE OTHER12

THAN YOUR MOTHER AND YOUR WIFE THAT YOU RECALL?13

A. NO.14

Q. OKAY.  AND HOW LONG DID YOU THINK ABOUT IT BEFORE YOU15

TOOK ANY ACTION, AGAIN, ROUGHLY?16

A. I WOULD SAY WITHIN A MATTER OF A FEW WEEKS AFTER JUST17

THINKING THROUGH IT, THINKING OF THE CONSEQUENCES, THINKING OF18

WHAT IT WOULD MEAN, THE NEGATIVE PUBLICITY THINGS.  THE WHOLE19

CASE WAS SO -- JUST HAD TOUCHED A LOT OF PEOPLE IN WAYS THAT20

MANY PEOPLE DIDN'T REALIZE.21

Q. OKAY.  AND DURING THAT SEVERAL WEEKS THAT YOU THOUGHT22

ABOUT IT, THE ONLY PERSON YOU REALLY TALKED TO WAS YOUR WIFE,23

YOU DIDN'T TALK TO YOUR SIBLINGS DURING THAT TIME?24

A. CORRECT.  JUST MY WIFE.25
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Q. OKAY.  AND AFTER TALKING ABOUT IT WITH YOUR WIFE DID YOU1

MAKE A DECISION?2

A. I LISTENED TO HER INPUT AND SHE SIMPLY CAUTIONED ME AS TO3

MAKING SURE I UNDERSTOOD WHAT WOULD HAPPEN, MY WIFE DID.  AND4

I SIMPLY WENT ON THE INTERNET AND TRIED TO FIND SOMETHING5

CURRENT IN THE CASE AS I HAVEN'T KEPT UP WITH IT AND I FOUND6

KATHRYN'S WEBSITE.7

Q. KATHRYN?8

A. MACDONALD.  AND IT APPEARED TO HAVE CURRENT INFORMATION9

AND I READ THAT APPARENTLY THEY WERE TRYING TO GET A HEARING10

OR THEY HAD FOUND NEW EVIDENCE, I DON'T RECALL THE DETAILS, 11

BUT I JUST BELIEVED THAT THAT WOULD BE THE PERSON I NEEDED TO12

CONTACT.  THAT WAS THE ONLY PERSON I WOULD KNOW TO CONTACT.13

Q. OKAY.  I TAKE IT FROM THE EMOTION THAT YOU'RE SHOWING14

HERE ON THE STAND THAT THAT WAS NOT SOMETHING YOU DID LIGHTLY?15

A. NO.  NO.16

Q. AND YOU THOUGHT CAREFULLY ABOUT IT BEFORE YOU DECIDED YOU17

WANTED TO CONTACT SOMEBODY?18

A. VERY MUCH.19

Q. AND AT THAT POINT, DID YOU CONTACT KATHRYN MACDONALD?20

A. YES, I SENT HER AN EMAIL.21

Q. AND WAS THAT THE FIRST CONTACT YOU HAD EVER HAD WITH MS.22

MACDONALD?23

A. YES.24

Q. AND WHAT HAPPENED AFTER YOU INITIATED THIS CONTACT?25
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A. I DON'T REMEMBER THE EXACT DETAILS, BUT -- WELL, WE1

EXCHANGED EMAILS AND THEN I BELIEVE SHE ARRANGED TO HAVE ME2

CALL HER BASED ON OUR SCHEDULES.  AND, AGAIN, I CAN'T REMEMBER3

THE -- I KNOW IT DIDN'T TAKE MORE THAN A COUPLE OF DAYS BEFORE4

SHE SAID SHE WANTED TO COME DOWN AND MEET WITH ME AND DISCUSS5

THIS PERSON TO PERSON.  AND SO WE ARRANGED THAT WE WOULD MEET6

IN FUQUAY.7

Q. AND WAS THERE ANYBODY ELSE PRESENT AT THAT MEETING?8

A. NO.  WE MET AT A RESTAURANT THERE IN FUQUAY IN A PUBLIC9

PLACE.10

Q. OKAY.  AND DID YOU MEET FOR A LONG TIME OR A SHORT TIME11

OR DO YOU RECALL?12

A. IT SEEMED LIKE WE WERE THERE A WHILE, A PRETTY GOOD13

WHILE.  14

Q. OKAY.  15

A. I WOULD ALMOST VENTURE A GUESS THAT IT MAY HAVE LASTED16

TWO HOURS.17

Q. OKAY.  AND WHAT HAPPENED NEXT AFTER YOU HAD THIS TALK FOR18

SEVERAL HOURS WITH MS. MACDONALD?19

A. I, OF COURSE, JUST FILLED HER IN ON MOTHER'S SITUATION20

AND WHAT SHE HAD TOLD ME AND, YOU KNOW, I SORT OF LAID THE21

GROUND RULES BECAUSE, AGAIN, I WAS -- MY PRIMARY INTEREST WAS22

TO MAKE SURE SHE WAS PROTECTED.23

Q. AND WHEN YOU SAY YOU LAID THE GROUND RULES, WHAT KIND OF24

GROUND RULES DID YOU LAY?25
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A. WELL, I STIPULATED THAT IF AT ANY TIME MY MOTHER WAS1

UNCOMFORTABLE FOR ANY REASON TO GO FORWARD WITH THIS OR EVEN2

HAVE AN INTERVIEW WITH MRS. MACDONALD, THAT THAT WAS IT. 3

THERE WOULD BE NO MORE.  I WOULD STOP IT.4

Q. SO, ONCE AGAIN, SORT OF BEING PROTECTIVE OF YOUR MOM?5

A. ABSOLUTELY.6

Q. OKAY.  AND AFTER YOU HAD THIS INITIAL MEETING WITH MS.7

MACDONALD AND SET THESE GROUND RULES, WHAT HAPPENED NEXT?8

A. WE DROVE TO FAYETTEVILLE TO THE ASSISTED LIVING CENTER9

AND I WENT IN BEFOREHAND TO CHECK ON MY MOM AND SEE HOW SHE10

WAS DOING.  I EXPLAINED TO HER THAT MRS. MACDONALD WAS THERE11

AND I ASKED HER IF SHE WANTED TO MEET HER AND TALK TO HER. 12

SHE SAID THAT WOULD BE FINE.13

Q. LET ME BACK UP A SECOND.  DID YOUR MOM KNOW THAT YOU HAD14

CONTACTED KATHRYN MACDONALD?15

A. I HAD TOLD HER BEFOREHAND THAT I HAD EITHER CONTACTED --16

I DON'T KNOW IF I TOLD HER SPECIFICALLY THAT IT WAS KATHRYN17

MACDONALD OR SOMEBODY ABOUT IT.  I CAN'T RECALL IF I TOLD HER18

SPECIFICALLY.19

Q. FAIR ENOUGH.  AND DID SHE KNOW YOU WERE MEETING SOMEBODY?20

A. YES.21

Q. OKAY.  SO, SHE KNEW THOSE THINGS WERE HAPPENING AND THEN22

YOU WENT TO THE ASSISTED LIVING FACILITY WITH KATHRYN23

MACDONALD AND SHE WAITED SOME PLACE WHILE YOU WENT IN AND24

TALKED TO YOUR MOM?25
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A. YES, SHE WAS OUT IN THE PARKING LOT AND MET MY BROTHER1

WHO HAD WALKED DOWN THERE WITH A FRIEND OF MINE FROM2

FAYETTEVILLE WHO STOPPED BY TO VISIT BECAUSE HE KNEW I WAS3

GOING TO BE IN THE AREA AND HE HAPPENED TO BE UP FROM SOUTH4

CAROLINA AND WANTED TO SEE ME FOR A MINUTE.5

THE COURT:  WELL, LET'S TAKE A RECESS TILL 10:45.6

(RECESS TAKEN FROM 10:30 A.M., UNTIL 10:45 A.M.)7

(DEFENDANT PRESENT.)8

THE COURT:  PLEASE BE SEATED AND WE'LL CONTINUE. 9

MR. WIDENHOUSE, THE WITNESS IS WITH YOU.  YOU'RE STILL UNDER10

OATH, OF COURSE, MR. STOECKLEY.11

MR. WIDENHOUSE:  THANK YOU, YOUR HONOR.12

BY MR. WIDENHOUSE:13

Q. MR. STOECKLEY, I BELIEVE WHEN WE BROKE, WE WERE AT THE14

ASSISTED LIVING CENTER AND YOU HAD GONE IN TO TALK TO YOUR MOM15

AND MS. MACDONALD WAS WAITING IN HER CAR.16

A. THAT'S CORRECT.17

Q. AND CAN YOU TELL US WHAT HAPPENED AT THAT POINT?  WHAT18

DID YOU TALK TO YOUR MOM ABOUT?19

A. YES.  SHE APPEARED TO BE PHYSICALLY HAVING A GOOD DAY,20

WASN'T TIRED, AND SHE AGREED TO HAVE MS. MACDONALD COME IN AND21

MEET HER.22

Q. LET ME ASK YOU A QUESTION.  DURING THE TIME THAT YOUR MOM23

WAS IN THE ASSISTED LIVING FACILITY AT THIS POINT AFTER BEING24

IN THE HOSPITAL, WHAT WERE HER MENTAL FACULTIES LIKE?25
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A. HER MENTAL STATE WAS ALWAYS SHARP, BUT SHE HAD DIFFICULTY1

WITH HER BREATHING DUE TO THE EMPHYSEMA.  SHE WAS ON CONSTANT2

OXYGEN THERAPY AND SO SHE WOULD BECOME SHORT OF BREATH WHICH3

WOULD MAKE HER TIRED.  BUT AS FAR AS MENTALLY, SHE WAS ALWAYS4

ALERT.  SHE WAS ALWAYS AWARE OF HER SURROUNDINGS AND WHO WAS5

THERE.6

Q. AND WHEN YOU WOULD TALK TO HER WHEN YOU VISITED, DID YOU7

HAVE ANY TROUBLE COMMUNICATING WITH HER?8

A. ABSOLUTELY NOT.9

Q. I TAKE IT THAT MEANS SHE'S TALKATIVE?10

A. OH, SHE'D ENGAGE YOU.11

Q. OKAY.  AND SHE UNDERSTOOD WHAT SHE WAS DOING?  WHEN YOU12

WOULD TALK TO HER ABOUT THINGS YOU HAD DONE AS A CHILD OR AS A13

FAMILY --14

A. ABSOLUTELY.15

Q. -- SHE WOULD KNOW WHAT YOU WERE TALKING ABOUT AND BE ABLE16

TO CARRY ON A CONVERSATION ABOUT THOSE THINGS WITH YOU?17

A. ABSOLUTELY.18

Q. OKAY.  AND TAKING YOU BACK TO THE ASSISTED LIVING CENTER19

WHEN YOU'RE IN WITH YOUR MOM AND YOU TALK TO HER ABOUT MRS.20

MACDONALD BEING OUT IN HER CAR, WHAT HAPPENED AFTER YOU TALKED21

TO YOUR MOM ABOUT THAT?22

A. I JUST WENT OUT TO THE PARKING LOT AND MRS. MACDONALD WAS23

TALKING TO MY BROTHER AT THAT TIME AND I JUST LET HER KNOW24

THAT MY MOTHER AGREED TO MEET HER AND TALK TO HER.25
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Q. OKAY.  AND WHAT HAPPENED THEN?1

A. I TOOK HER IN THE FACILITY TO MEET MY MOM AND INTRODUCED2

THEM.3

Q. OKAY.  AND YOU WERE IN YOUR MOM'S ROOM AT THAT POINT?4

A. YES.5

Q. AND WHO WAS IN THE ROOM BESIDES YOUR MOTHER?6

A. JUST MYSELF AND MRS. MACDONALD AT THAT POINT.7

Q. OKAY.  AND CAN YOU TELL US WHAT WAS DISCUSSED AMONG THE8

THREE OF YOU IN YOUR MOM'S ROOM?9

A. INITIALLY, IT WAS JUST SMALL TALK, JUST VERY LIGHT TALK10

ABOUT HOW ARE YOU DOING AND SHE WAS PLEASED TO MEET HER AND MY11

MOTHER DIDN'T REALIZE THAT MR. MACDONALD HAD REMARRIED.  SO,12

IT WAS JUST VERY LIGHT TALK.13

AND THEN SO WE SAT THERE A WHILE AND WE JUST -- I14

EXPLAINED TO MOTHER WHY WE WERE THERE AND WHAT -- YOU KNOW,15

WHATEVER SHE WANTED TO DISCUSS, FEEL FREE TO.16

Q. AND DID SHE TELL Y'ALL -- Y'ALL -- YOU AND MS. MACDONALD17

THE SAME THINGS THAT SHE HAD TOLD YOU WHEN THE TWO OF YOU HAD18

TALKED ABOUT --19

A. YES.  SHE JUST COVERED WHAT WE HAD ALREADY -- SHE HAD20

TOLD ME, THAT MY SISTER HAD BEEN THERE THAT NIGHT.  AND AT21

THAT POINT, MRS. MACDONALD JUST -- I GUESS HER REACTION WAS22

ONE OF KIND OF RELIEF.  AND SHE ASKED ME IF WE COULD BRING THE23

ATTORNEY DOWN, HART MILES, IF WE COULD GET HIM INVOLVED.  AND24

I BELIEVE AT SOME POINT KATHRYN WENT AND MADE A CELL PHONE25
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CALL TO THE ATTORNEY.1

Q. OKAY.  AND I TAKE IT BEFORE YOU LET HER CONTACT AN2

ATTORNEY WHO MIGHT POSSIBLY COME DOWN TO THE ASSISTED LIVING3

CENTER YOU THOUGHT ABOUT WHETHER THAT WAS A GOOD IDEA IN TERMS4

OF YOUR MOTHER'S CONDITION?5

A. WELL, HER CONDITION -- SHE WAS FINE THEN TO ENGAGE6

FURTHER AND HAVE MORE COMPANY VISIT WITH HER.7

Q. OKAY.  AND WHAT HAPPENED AFTER MS. MACDONALD LEFT THE8

ROOM TO CONTACT MR. MILES?9

A. I JUST REMAINED THERE AND VISITED WITH MY MOTHER LIKE I'D10

NORMALLY DO.11

Q. AND DID THERE COME A TIME WHEN SOME OTHER PEOPLE ARRIVED12

AT THE ASSISTED LIVING CENTER?13

A. MRS. MACDONALD CAME BACK AND TOLD ME THAT HART HAD AGREED14

TO COME DOWN THEN, THAT AFTERNOON, WITH HIS PARALEGAL.  AND15

SHE ASKED ME WHETHER I FELT THAT MOTHER WOULD BE WILLING TO16

GIVE AN AFFIDAVIT AS TO WHAT SHE HAD TOLD US.  AND I SAID,17

WELL, WE'LL ASK HER.  AND I'M SURE SHE AGREED AT SOME POINT18

THERE TO, YOU KNOW, DO SO.19

Q. AND DID YOU DISCUSS WITH YOUR MOM WHETHER SHE WOULD BE20

WILLING TO DO AN AFFIDAVIT?21

A. THAT'S -- AFTER KATHRYN HAD TALKED TO HART AND LET ME22

KNOW THAT HE WAS GOING TO COME DOWN FROM RALEIGH.  I INITIALLY23

THOUGHT THAT IT MAY BE A DAY OR TWO THAT HE WOULD COME DOWN24

AND WE'D ARRANGE ANOTHER MEETING.  AND SO, OF COURSE, I25
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INFORMED MY MOTHER THAT THIS ATTORNEY WOULD COME DOWN AND1

SPEAK TO HER AND SHE WAS FINE WITH THAT.2

Q. AND AS SORT OF HER FAMILIAL CARE GIVER YOU WERE OKAY WITH3

THAT AS WELL?4

A. I WAS FINE.  EVERYTHING WAS GOING OKAY AND I DIDN'T SEE5

ANY REASON THAT I SHOULD INTERFERE AT THAT POINT.6

Q. AND DID THERE COME A TIME LATER THAT DAY WHEN MR. MILES7

AND HIS PARALEGAL ARRIVED AT THE ASSISTED LIVING CENTER?8

A. CORRECT.9

Q. AND WHEN THEY ARRIVED, WHAT HAPPENED INITIALLY?10

A. THEY ARRIVED AND I BROUGHT THEM TO MY MOM'S ROOM AND11

INTRODUCED THEM.12

Q. WHEN THEY ARRIVED, DID YOU HAVE ANY DISCUSSION ABOUT13

GROUND RULES WITH THEM?14

A. I DON'T REMEMBER IF I TOLD THEM DIRECTLY.  SO, I CAN'T15

SAY YES OR NO WITH THAT.  I JUST MADE SURE THAT KATHRYN16

MACDONALD UNDERSTOOD THAT, THAT IF MY MOTHER GOT TO THE POINT17

WHERE SHE WAS UNCOMFORTABLE WITH WHAT WAS GOING ON IN ANY WAY 18

THEN THEY'D HAVE TO LEAVE.  19

Q. OKAY.  20

A. I WASN'T GOING TO ALLOW IT TO CONTINUE.21

Q. ALL RIGHT.  AND CAN YOU TELL US A LITTLE BIT ABOUT THE22

PREPARATION OF THIS AFFIDAVIT?23

A. WELL, WE JUST SAT THERE IN A PRETTY CASUAL SETTING AND24

JUST -- MOM JUST RELATED WHAT SHE HAD TOLD US ABOUT MY SISTER25
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BEING THERE THAT NIGHT AND SHE TOUCHED ON THE TOPIC OF THE1

HARASSING PHONE CALLS.  2

SHE SAID THAT HELENA WAS INTIMIDATED AND TOLD TO3

KEEP QUIET.  SHE SAID AN FBI AGENT HAD CONTACTED THEM DIRECTLY4

AND TOLD THEM TO FIND A WAY TO KEEP HELENA'S MOUTH SHUT AND TO5

KEEP HER OUT OF -- HER NOSE OUT OF THE BUSINESS.  AND THOSE6

WERE THE MAIN TOPICS THERE.7

THE COURT:  I'M SORRY, I'M HAVING TROUBLE.  WHO TOLD8

HELENA THAT?9

THE WITNESS:  HELENA TOLD -- OH, MY MOTHER SAID THAT10

THE FBI HAD CONTACTED MY MOTHER AND FATHER AT SOME POINT BACK11

DURING THE TRIAL AND TOLD THEM TO TELL HELENA OR HAVE THEM12

KEEP HELENA UNDER CONTROL AND THAT SHE SHOULD KEEP HER MOUTH13

SHUT AND KEEP HER NOSE OUT OF THE BUSINESS OF THE CASE.14

BY MR. WIDENHOUSE:15

Q. OKAY.  AND WHEN YOU WERE HAVING THIS CONVERSATION WITH16

YOUR MOM, HOW MANY PEOPLE WERE IN THE ROOM, IF YOU RECALL, IN17

YOUR MOM'S ROOM?18

A. IT WOULD HAVE BEEN THE FOUR OF US.  OCCASIONALLY, A CNA19

MIGHT COME IN DOING ROUNDS AND POP IN AND ASK IF SHE NEEDED20

ANYTHING AND USUALLY I'D JUST INTERVENE AND SAY WE'RE FINE.21

Q. AND CAN YOU TELL US WHAT A CNA IS?22

A. CERTIFIED NURSING ASSISTANT.23

Q. OKAY.  AND IT'S JUST A ROUTINE CHECK THAT WOULD BE24

HAPPENING BECAUSE YOUR MOM WAS IN ASSISTED LIVING?25
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A. THEY COME AROUND JUST TO SEE IF SHE NEEDED ANYTHING, ANY1

WATER, ANY BATHROOM ASSISTANCE, ANYTHING ALONG THOSE LINES.2

Q. OKAY.  AND WHEN YOU SAY THE FOUR OF US IN THE ROOM, WHO3

WERE THE FOUR PEOPLE IN THE ROOM AGAIN?4

A. WELL, THERE WAS HART MILES AND I THINK LAURA, HIS5

PARALEGAL, MRS. MACDONALD AND MYSELF AND THEN MY MOTHER WAS6

THERE.7

Q. OKAY.  SO, FOUR OF YOU AND YOUR MOM?8

A. IN ADDITION TO MY MOM.9

Q. OKAY.  AND DID THERE COME A TIME THAT AN AFFIDAVIT10

DOCUMENT WAS PREPARED AND TYPED UP?11

A. YES.  I REMEMBER I STAYED WITH MY MOTHER THERE, BUT THERE12

WAS A SMALL OFFICE ADJOINING THE NURSE'S STATION WHICH HAD A13

DOOR TO IT THAT COULD BE CLOSED, BUT THERE WAS OBVIOUSLY A PC14

IN THERE AND A PRINTER AND HART AND LAURA, THEY WERE15

DISCUSSING THINGS.  I WASN'T IN THERE WATCHING WHAT THEY --16

YOU KNOW, I JUST STAYED WITH MY MOTHER THE WHOLE TIME.17

Q. AND WOULD THEY COME BACK FROM TIME TO TIME AND HAVE YOU18

READ PARTS OF THE AFFIDAVIT TO YOUR MOM SO THAT SHE COULD19

COMMENT ON --20

A. AFTER THEY HAD, I GUESS, THE BODY OF IT TYPED UP THEY21

BROUGHT IT IN AND ASKED ME TO READ IT OVER AND THEN I READ IT22

TO MY MOTHER AS IT WAS WRITTEN AND I TOLD HER YOU NEED TO TELL23

ME IF THERE'S ANYTHING HERE THAT'S NOT HOW IT'S SUPPOSED TO BE24

OR WHAT YOU SAID OR ANYTHING.  25
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SO, THERE WERE A FEW CORRECTIONS MADE.  YOU KNOW,1

SHE WOULD JUST SAY, WELL, THAT'S NOT WHAT I MEANT OR I DIDN'T2

SAY IT QUITE THAT WAY.  IT WAS MAINLY JUST THE VERBIAGE, NOT3

THE INFORMATION.4

Q. DURING THAT TIME OF THE PREPARATION OF THE AFFIDAVIT WAS5

ANYBODY TELLING YOUR MOM WHAT TO SAY?6

A. ABSOLUTELY NOT.7

Q. AND AS BEST YOU COULD TELL, KNOWING HER AS YOU KNEW HER8

AND UNDERSTANDING HER SORT OF MENTAL FACULTIES AT THE TIME,9

WAS SHE ACTING FREELY AND VOLUNTARILY?10

A. OH, CERTAINLY.  YES.11

Q. OKAY.  I'M GOING TO SHOW YOU -- AN EXHIBIT IS GOING TO12

COME UP ON THAT SCREEN.  IT'S DEFENSE EXHIBIT 5051.  AND THE13

FIRST THING I WANT YOU TO DO IS JUST WATCH US SCROLL THROUGH14

IT AND SEE IF IT -- IF YOU CAN TELL US WHAT IT IS.15

A. THE BODY OF THE AFFIDAVIT THAT WAS READ TO MY MOM.16

(DEFENSE EXHIBIT NUMBER 505117

WAS IDENTIFIED FOR THE RECORD.)18

Q. ALL RIGHT.  AND LET ME SHOW YOU THE THIRD PAGE OF THE19

AFFIDAVIT.  DOES THAT APPEAR TO BE A PAGE WHERE THERE ARE20

SIGNATURES?21

A. YES.22

Q. AND DO YOU RECOGNIZE THE THIRD SIGNATURE ON THE PAGE?23

A. THE THIRD SIGNATURE IS MINE.24

Q. ALL RIGHT.  AND DID YOU PUT YOUR SIGNATURE ON THAT25
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DOCUMENT?1

A. YES.2

Q. OKAY.  AND THE SIGNATURE AT THE TOP OF THE PAGE, THE3

FIRST SIGNATURE, WHOSE SIGNATURE WAS THAT?4

A. THAT'S MY MOTHER'S.5

Q. OKAY.  AND DID YOU SEE YOUR MOM SIGN THE DOCUMENT?6

A. YES.7

Q. OKAY.  AND CAN YOU -- YOU SAID SHE HAD TROUBLE SEEING. 8

HOW WAS SHE ABLE TO SIGN IT?9

A. I TOOK HER HAND -- SHE HELD THE PEN AND I TOOK HER HAND10

AND JUST PLACED IT UP IN THE AREA OF THE LINE AND I TOLD HER11

TO SIGN HER NAME.12

Q. OKAY.  SO, THAT'S HER SIGNATURE THERE, NOT SOMEBODY13

ELSE'S?14

A. OH, ABSOLUTELY.15

Q. OKAY.  AND BEFORE SHE PUT HER SIGNATURE ON THAT PAGE DID16

YOU READ THE FIRST TWO PAGES TO HER WORD FOR WORD?17

A. THAT'S CORRECT.18

Q. AND WHEN YOU WERE READING IT, DID YOU READ IT SLOWLY SO19

THAT SHE COULD -- SO THAT YOU WERE SURE SHE UNDERSTOOD WHAT20

YOU WERE READING?21

A. YES.22

Q. AND SHE WAS COMFORTABLE AND AGREED WITH EVERYTHING THAT23

YOU HAD READ TO HER?24

A. SHE WOULDN'T HAVE SIGNED IT UNLESS SHE WAS.25

-2462-

Appeal: 15-7136      Doc: 31-2            Filed: 08/16/2016      Pg: 316 of 720 Total Pages:(1036 of 2180)



Stoeckley/Direct Page 298

September 18, 2012

Q. OKAY.  AND, AGAIN, SHE WAS ALERT?1

A. ABSOLUTELY.2

Q. KNEW WHAT SHE WAS DOING?3

A. YES.4

Q. AND NOBODY WAS FORCING HER TO SIGN THIS DOCUMENT?5

A. NOBODY FORCED HER.6

Q. I'M GOING TO DRAW YOUR ATTENTION TO PARAGRAPH TWO OF THE7

AFFIDAVIT.  AND COULD YOU READ THAT LINE FOR US OUT LOUD?8

A. PARAGRAPH TWO?9

Q. YES.10

A. NOT THE HIGHLIGHTED?11

Q. YES, PARAGRAPH TWO THAT'S HIGHLIGHTED.  NUMBER TWO, I'M12

SORRY.13

A. NUMBER TWO.  I WAS VERY CLOSE TO MY DAUGHTER AND HELD HER14

CONFIDENCES.15

Q. OKAY.  AND I'D LIKE TO DRAW YOUR ATTENTION TO THE16

PARAGRAPH NUMBERED FIVE AND ASK YOU IF YOU COULD READ THAT17

INTO THE RECORD FOR US.18

A. ON THE SECOND OCCASION WHEN SHE CONFIDED IN ME, MY19

DAUGHTER KNEW SHE WAS DYING.  SHE WANTED TO SET THE RECORD20

STRAIGHT WITH HER MOTHER ABOUT THE MACDONALD MURDERS, AND THAT21

SHE WISHED SHE HAD NOT BEEN PRESENT IN THE HOUSE AND KNEW THAT22

DR. MACDONALD WAS INNOCENT.23

Q. OKAY.  AND WHEN YOUR MOTHER REFERS TO THE SECOND OCCASION24

WHEN HELENA CONFIDED IN HER, WHAT OCCASION IS SHE TALKING25
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ABOUT?1

A. THAT WOULD HAVE BEEN IN REFERENCE TO THE LAST TIME I SAW2

HELENA THERE IN FAYETTEVILLE, THE WEEK SHE WAS THERE VISITING3

WITH DAVID.4

Q. OKAY.  THAT WOULD HAVE BEEN IN ROUGHLY OCTOBER OF 1982?5

A. THAT'S CORRECT.6

Q. AND SHE DIED SHORTLY AFTER THAT, IS THAT CORRECT?7

A. THAT'S CORRECT, JANUARY OF 1983.8

Q. I WANT TO TAKE YOU TO PARAGRAPH NUMBER 11 AND I'M GOING9

TO ASK YOU IF YOU WOULD READ THAT INTO THE RECORD AS WELL.10

A. ON THE SECOND OCCASION DURING WHICH SHE CONFIDED IN ME,11

SHE TOLD ME SHE COULD NO LONGER LIVE WITH THE GUILT OF KNOWING12

SHE HAD BEEN IN THE HOUSE BUT LIED ABOUT IT AT THE TRIAL.  SHE13

TOLD ME SHE WAS AFRAID TO TELL THE TRUTH BECAUSE SHE WAS14

AFRAID OF THE PROSECUTOR.15

Q. OKAY.  AND I'D LIKE TO TAKE YOU TO NUMBER 13 AND ASK IF16

YOU WOULD READ THAT INTO THE RECORD FOR US.17

A. AS HER MOTHER, I FELT HELENA WAS TELLING ME THE FULL18

TRUTH ABOUT BEING IN THE MACDONALD HOUSE ON THE NIGHT OF THE19

MURDERS.  SHE STATED TO ME THAT SHE WANTED TO SET THINGS20

STRAIGHT BEFORE SHE DIED.21

Q. WAS YOUR MOTHER UNDER THE IMPRESSION THAT HELENA KNEW SHE22

WAS DYING WHEN SHE CAME AND VISITED IN OCTOBER?23

A. PRETTY CERTAIN OF THAT.24

MR. WIDENHOUSE:  CAN I HAVE JUST A MOMENT, YOUR25
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HONOR?1

THE COURT:  YES, SIR.2

(PAUSE.)3

MR. WIDENHOUSE:  THANK YOU, YOUR HONOR.  NO FURTHER4

QUESTIONS.5

THE COURT:  CROSS.6

MR. BRUCE:  THANK YOU, YOUR HONOR.7

C R O S S  -  E X A M I N A T I O N 11:02 A.M.8

BY MR. BRUCE:9

Q. GOOD MORNING, MR. STOECKLEY.  I'M JOHN BRUCE.  I'D LIKE10

TO ASK A FEW QUESTIONS.11

A. GOOD MORNING.12

Q. YOU INDICATED THAT YOU WERE THE LAST IN THE BIRTH ORDER13

OF THE STOECKLEY FAMILY, IS THAT RIGHT?14

THE COURT:  WOULD YOU PULL THE MIC A LITTLE CLOSER15

TO YOU, MR. BRUCE?  THANK YOU.16

BY MR. BRUCE:17

Q. SORRY ABOUT THAT.  YOU INDICATED THAT YOU WERE LAST IN18

THE BIRTH ORDER IN THE STOECKLEY FAMILY, IS THAT CORRECT?19

A. YES, SIR.20

Q. AND YOUR SISTER, HELENA, WAS ABOUT SIX YEARS OLDER THAN21

YOU?22

A. YES, SIR.23

Q. AND DO I UNDERSTAND THAT FEBRUARY 16TH, HAPPENS TO BE24

YOUR BIRTHDAY?25
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A. YES, SIR.1

Q. SO, FEBRUARY 16TH, 1970, WOULD HAVE BEEN YOUR 11TH2

BIRTHDAY, IS THAT RIGHT?3

A. IT WOULD HAVE BEEN, WHAT, MY TENTH.4

Q. WHAT YEAR WERE YOU BORN?5

A. FEBRUARY '59.  6

Q. OKAY.  7

A. WELL, '70 WOULD HAVE BEEN -- RIGHT.8

Q. ELEVENTH?9

A. ELEVENTH.10

Q. ALL RIGHT.  AND IS IT TRUE THAT ON YOUR 11TH BIRTHDAY,11

FEBRUARY 16TH, THAT YOUR SISTER CAME TO VISIT YOU?12

A. SHE WAS AT THE HOUSE.13

Q. AND SHE HAD ICE CREAM AND BIRTHDAY CAKE WITH YOU?14

A. I REMEMBER SHE WAS THERE AND MY MOTHER ALWAYS PREPARED A15

LITTLE SOMETHING FOR US WHEN WE WERE CHILDREN.16

Q. AND DID SHE BRING YOU A GIFT?17

A. I CAN'T REMEMBER SPECIFICALLY.18

Q. AND WAS THERE ANOTHER FEMALE WITH HER?19

A. I DON'T RECALL IF THERE WAS OR NOT.  SHE OFTENTIMES CAME20

ALONE OR SOMEBODY WOULD DROP HER OFF.21

Q. DID SHE SEEM PERFECTLY NORMAL THAT DAY TO YOU?22

A. SHE DID, YES.23

Q. NO EVIDENCE THAT SHE WAS USING DRUGS?24

A. NO.  SHE WAS -- SHE WAS PRETTY LEVEL HEADED IN THAT25
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REGARD BECAUSE SHE KNEW MY PARENTS WOULDN'T ALLOW THAT AROUND1

THE HOUSE.2

Q. SO, IT WAS A HAPPY OCCASION FOR YOU ON THAT DAY?3

A. PRETTY MUCH.4

Q. NOW, YOU INDICATED THAT YOUR MOTHER'S HEALTH WAS5

DECLINING SOMEWHAT IN THE 2000S, THE EARLY PART OF THAT6

DECADE, IS THAT RIGHT?7

A. CORRECT.8

Q. I BELIEVE YOU INDICATED THAT SHE HAD MACULAR DEGENERATION9

AND EVENTUALLY BECAME LEGALLY BLIND, IS THAT RIGHT?10

A. THAT'S CORRECT.11

Q. AND SHE NEEDED OXYGEN THERAPY, I BELIEVE?12

A. CORRECT.13

Q. AND YOU TOLD US ABOUT HER FALLING AND BREAKING A LIMB, IS14

THAT RIGHT?15

A. CORRECT.  SHE DID FRACTURE HER HIP.16

Q. AND THEN AT SOME POINT SHE DEVELOPED HEART PROBLEMS?17

A. APPARENTLY, THESE WERE ONGOING THAT NOBODY IN THE FAMILY18

HAD BEEN AWARE OF.19

Q. AND EMPHYSEMA, IS THAT RIGHT?20

A. YES.  CORRECT.21

Q. AND WHEN YOU SAID SHE WAS ON A RESPIRATOR, YOU MEANT JUST22

WHEN SHE VISITED THE HOSPITAL?23

A. WHEN SHE HAD BILATERAL PNEUMONIA SHE WAS ON A VENTILATOR.24

Q. OKAY.  JUMPING BACK NOW TO THAT 1982 VISIT.  I BELIEVE25
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YOU SAID THAT YOU WERE THERE DURING HELENA JUNIOR'S VISIT WITH1

YOUR MOTHER, IS THAT RIGHT?2

A. THAT'S CORRECT.3

Q. AND THE NEWBORN -- OR NOT NEWBORN, BUT SMALL BABY WAS4

THERE ALSO?5

A. INFANT DAVID.6

Q. AND I BELIEVE YOU TESTIFIED ON DIRECT EXAMINATION THAT7

HELENA DID NOT APPEAR TO BE OVERLY SICKLY AT THAT TIME?8

A. NOT OVERLY.  SHE HAD GAINED A LITTLE WEIGHT AND SHE -- I9

WAS USED TO SEEING HER APPEAR JAUNDICED.  SHE HAD SUFFERED10

FROM HEPATITIS FOR MANY YEARS.11

Q. AND I BELIEVE SHE ALSO SUFFERED FROM CIRRHOSIS OF THE12

LIVER, IS THAT RIGHT?13

A. THAT DID -- I BELIEVE THAT WAS IN HER LATER YEARS THAT14

WAS A PROBLEM.15

Q. NOW, I KNOW YOUR SISTER'S DEATH WAS DIFFICULT FOR YOU,16

BUT IS IT YOUR TESTIMONY THAT AS EARLY AS THE FALL OF 198217

YOUR MOTHER AND SISTER KNEW THAT YOUR SISTER WAS DYING?18

A. APPARENTLY MY SISTER KNEW IT.19

Q. WELL, WHEN HER DEATH OCCURRED, HER BODY WASN'T DISCOVERED20

FOR A COUPLE OF DAYS, IS THAT RIGHT?21

A. THAT WAS MY UNDERSTANDING.22

Q. AND THE CAUSE OF DEATH WAS BRONCHIAL PNEUMONIA, IS THAT23

RIGHT?24

A. I THINK THERE WERE SEVERAL CONTRIBUTING FACTORS, BUT THAT25
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WAS PROBABLY THE MAIN ONE WITH THE CIRRHOSIS.1

Q. NOW, YOU INDICATED THAT YOUR MOTHER HAD GOTTEN OUT OF THE2

HOSPITAL AND WAS BACK IN THE ASSISTED LIVING FACILITY AND YOU3

WERE VISITING HER APPROXIMATELY WEEKLY, IS THAT RIGHT?4

A. THAT'S CORRECT.5

Q. AND AT THAT POINT YOU BROUGHT UP THE MACDONALD MURDERS6

WITH HER, IS THAT RIGHT?7

A. DURING THE COURSE OF CONVERSATIONS ABOUT JUST OUR FAMILY8

LIFE.9

Q. AND AT THAT POINT SHE'S CONFIDED OR TOLD YOU THAT HELENA10

HAD CONFIDED IN HER -- HELENA JUNIOR CONFIDED IN YOUR MOTHER11

THAT HELENA WAS THERE ON THE NIGHT OF THE MURDERS, IS THAT12

RIGHT?13

A. AFTER I HAD QUESTIONED HER ABOUT IT.14

Q. AND SHE, YOUR MOTHER, WAS SPEAKING TO YOU IN, THIS WOULD15

HAVE BEEN, LATE 2006 OR EARLY 2007, IS THAT RIGHT?16

A. CORRECT.17

Q. AND SHE WAS SPEAKING ABOUT HELENA JUNIOR -- CAN I CALL18

HER HELENA JUNIOR, IS THAT ALL RIGHT?19

A. CORRECT.20

Q. YOUR MOTHER WAS SPEAKING TO YOU ABOUT HELENA JUNIOR21

TALKING TO YOUR MOTHER IN THE FALL OF '82?22

A. CORRECT.23

Q. AND THIS INFORMATION THAT YOU RECEIVED IN 2006 OR 2007,24

YOU ATTACHED IMPORTANCE TO IT?25
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A. I DID.  I DID BECAUSE MY MOTHER ATTACHED IMPORTANCE TO1

IT.2

Q. BUT YOU ALREADY KNEW THAT YOUR SISTER HAD TOLD AN AWFUL3

LOT OF PEOPLE OVER THE YEARS THAT SHE WAS INVOLVED IN THE4

MACDONALD MURDERS, DIDN'T YOU KNOW THAT?5

A. YES, THAT WAS COMMON KNOWLEDGE.6

Q. IN FACT, IN THE EARLY '80S YOUR SISTER'S CLAIMS TO BE 7

PART OF THE MACDONALD MURDERS WERE PART OF A COURT PROCEEDING,8

ISN'T THAT CORRECT?9

A. THAT'S CORRECT.10

Q. AND, IN FACT, DIDN'T SHE GIVE AN INTERVIEW TO 60 MINUTES11

ON WHICH SHE SAID THAT SHE HAD BEEN INVOLVED IN AND PRESENT AT12

THE MACDONALD MURDERS?13

A. I UNDERSTAND SHE DID, BUT I HAVEN'T WATCHED THE14

INTERVIEWS.15

Q. SO, IT REALLY WASN'T ANYTHING NEW THAT YOU LEARNED IN16

2007?17

A. NOT REALLY NEW, BUT THE WAY MY MOTHER TALKED ABOUT IT WAS18

WHAT HAD THE MOST IMPACT.19

Q. AND I BELIEVE YOU INDICATED ON DIRECT EXAMINATION THAT20

AFTER YOUR MOTHER TOLD YOU THIS IT WEIGHED HEAVILY ON YOUR21

MIND?22

A. THAT'S CORRECT.23

Q. AND YOU WERE TRYING TO DECIDE WHAT TO DO ABOUT IT, IS24

THAT RIGHT?25
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A. YES, SIR.1

Q. AND YOU DECIDED NOT TO CALL ANYBODY CONNECTED WITH LAW2

ENFORCEMENT, IS THAT RIGHT?3

A. THAT'S CORRECT.4

Q. AND INSTEAD YOU WENT ON THE INTERNET AND FOUND THE5

MACDONALD WEBSITE?6

A. THAT'S CORRECT.7

Q. AND YOU SENT A MESSAGE TO THE WEBSITE, IS THAT RIGHT?8

A. THAT'S CORRECT.9

Q. AND PRETTY SHORTLY THEREAFTER YOU WERE CONTACTED BY10

KATHRYN MACDONALD?11

A. THAT'S CORRECT.12

Q. AND BY EMAIL OR?13

A. IF MY MEMORY'S CORRECT, WE EXCHANGED A FEW EMAILS14

INITIALLY.15

Q. OKAY.  DID SHE ASK YOU FOR YOUR CONTACT NUMBERS?16

A. I'M NOT CERTAIN OF HOW THE NUMBER EXCHANGE TOOK PLACE,17

BUT I DO REMEMBER A COUPLE CELL PHONE CONTACTS.18

Q. IN FACT, DID YOU CONTACT KATHRYN MACDONALD WHILE YOU WERE19

ON YOUR LUNCH BREAK FROM WORK BETWEEN 11:00 AND NOON ON A20

PARTICULAR DAY?21

A. I DO RECALL CALLING HER FROM WORK ON MY LITTLE TRAK22

PHONE, THAT'S CORRECT.23

Q. AND DID YOU MAKE CLEAR TO HER THAT YOU WERE NOT TRYING TO24

RUSH INTO THIS MATTER?25
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A. I BELIEVE SO.  I KNOW SHE UNDERSTOOD MY TREPIDATION AS1

FAR AS BRINGING THIS TO LIGHT.2

Q. BUT SHE WAS VERY EAGER TO GET GOING WITH IT, IS THAT3

RIGHT?4

A. YES, SHE WAS.5

Q. WAS THAT CONVERSATION THAT YOU HAD WITH KATHRYN MACDONALD6

FROM YOUR WORK PLACE, DID THAT OCCUR ON A FRIDAY?7

A. I CAN'T SAY WITH CERTAINTY WHAT DAY THAT WAS.8

Q. DID KATHRYN MACDONALD MAKE ARRANGEMENTS TO COME TO NORTH9

CAROLINA RIGHT AWAY THAT NIGHT TO MEET WITH YOU?10

A. SHE DID.  SAID SHE WOULD BE COMING DOWN IMMEDIATELY.11

Q. AND IS THAT WHAT HAPPENED?12

A. YES.13

Q. AND SO THAT'S -- SO THE VERY DAY THAT YOU CALLED HER IS14

THE DAY THAT SHE CAME DOWN AND MET WITH YOU AT THE RESTAURANT?15

A. WELL, I BELIEVE SHE CAME DOWN THAT EVENING AND I BELIEVE16

IT WAS THE NEXT DAY WE MET.17

Q. OKAY.  SO, YOU MET THE NEXT DAY?18

A. THAT WAS MY RECOLLECTION.19

Q. AND YOU MET AT A RESTAURANT IN FUQUAY-VARINA?20

A. THAT'S CORRECT.21

Q. AND YOU DISCUSSED THE SITUATION, IS THAT RIGHT?22

A. THAT'S CORRECT.23

Q. AND KATHRYN MACDONALD WANTED TO PROCEED IMMEDIATELY TO24

THE NURSING HOME TO -- WAS IT A NURSING HOME OR ASSISTED25

-2472-

Appeal: 15-7136      Doc: 31-2            Filed: 08/16/2016      Pg: 326 of 720 Total Pages:(1046 of 2180)



Stoeckley/Cross Page 308

September 18, 2012

LIVING?  WHAT'S THE PROPER TERM?1

A. IT WAS ASSISTED LIVING IS WHAT THEY -- 2

Q. THE NAME OF IT WAS HAYMOUNT NURSING HOME?3

A. HAYMOUNT NURSING AND REHAB, THAT'S CORRECT.4

Q. ALL RIGHT.  DID KATHRYN MACDONALD WANT TO PROCEED THERE5

IMMEDIATELY?6

A. WELL, SHE WASN'T OVERLY ANXIOUS, BUT SHE WAS INTERESTED7

IN GETTING TO MEET MY MOM IF SHE WOULD MEET HER, IF SHE WOULD8

HAVE HER.9

Q. AND THIS WAS A SATURDAY I TAKE IT?10

A. YES, SIR.11

Q. AND DID THE TWO OF YOU PROCEED IMMEDIATELY TO THE NURSING12

FACILITY IN FAYETTEVILLE?13

A. WE DID THAT AFTERNOON AFTER VISITING THERE AT THE14

RESTAURANT.  LIKE I SAID, IT SEEMED TO BE MAYBE A COUPLE OF15

HOURS.  I JUST REMEMBER AT ONE POINT WE LOOKED AT THE TIME AND16

SAID, WELL, YOU KNOW, WE -- TIME'S KIND OF GOTTEN AWAY FROM US17

SO WE DID.18

Q. OKAY.  SO, I ASSUME YOU GOT DOWN TO FAYETTEVILLE, WHAT,19

IN THE EARLY AFTERNOON?20

A. THE LATER PART OF THE AFTERNOON, RIGHT.21

Q. AND THE TWO OF YOU, KATHRYN MACDONALD AND YOU, DROVE TO22

FAYETTEVILLE IN THE SAME CAR?23

A. THAT'S CORRECT.24

Q. IN HER CAR OR YOUR CAR?25
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A. I CAN'T EVEN REMEMBER NOW.  I DON'T RECALL REALLY.  I1

THOUGHT IT WAS MY TRUCK, BUT I -- I THINK IT WAS MY TRUCK.2

Q. WELL, ONE OF YOU LEFT YOUR CAR AT THE RESTAURANT IN 3

FUQUAY?4

A. WELL, I DON'T KNOW IF WE -- I REALLY CAN'T REMEMBER WHAT5

WE DID AS FAR AS DRIVING DOWN THERE BECAUSE I DIDN'T FORESEE6

THE CONSEQUENCES OF EVERY DETAIL.7

Q. OKAY.  BUT YOUR MEMORY IS THAT THE TWO OF YOU RODE DOWN8

THERE TOGETHER?9

A. RIGHT.  I KNEW THAT I WASN'T GOING TO HAVE HER COME BY10

THE HOUSE BECAUSE I DIDN'T WANT ANYBODY TO KNOW EXACTLY HOW TO11

GET TO OUR HOUSE AT THAT POINT.  I WAS STILL SOMEWHAT -- I12

WASN'T TRUSTING OR, YOU KNOW, THERE WASN'T REALLY ANYBODY I13

TRUSTED.14

Q. AND I UNDERSTAND THAT WHILE YOU WERE TRAVELING TO15

FAYETTEVILLE, YOUR WIFE CALLED YOUR BROTHER TO ALERT HIM THAT16

THIS WAS HAPPENING?17

A. I BELIEVE SO.18

Q. AND THIS IS YOUR BROTHER CLARENCE?19

A. CORRECT.20

Q. AND IS IT FAIR TO SAY THAT HE WAS NOT SUPPORTIVE OF THIS21

EFFORT THAT YOU WERE UNDERTAKING?22

A. ABSOLUTELY.23

Q. IT IS FAIR TO SAY THAT?24

A. YES.25
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Q. NOW, WHEN YOU ARRIVED AT THE NURSING HOME, I BELIEVE YOU1

SAID YOU WENT IN FIRST TO TALK TO YOUR MOTHER, IS THAT RIGHT?2

A. THAT'S CORRECT.3

Q. AND WHEN YOU CAME BACK OUT TO THE PARKING LOT, YOUR4

BROTHER WAS THERE SPEAKING WITH KATHRYN MACDONALD?5

A. THAT'S CORRECT.6

Q. DID YOU OVERHEAR THAT CONVERSATION?7

A. NO, BUT I DETECTED A BIT OF ANIMOSITY ON MY BROTHER'S8

PART.9

Q. IS IT FAIR TO SAY HE JUST DIDN'T WANT YOUR MOTHER10

BOTHERED ABOUT THIS?11

A. I WOULD SAY THAT WAS A GOOD ASSESSMENT.12

Q. ALL RIGHT.  AND SO, NEVERTHELESS, YOU AND KATHRYN13

RETURNED INTO THE NURSING HOME TO GO SEE YOUR MOTHER?14

A. THAT'S CORRECT.15

Q. AND THE TWO OF YOU SPOKE WITH HER ABOUT THE MACDONALD16

CASE?17

A. THAT'S CORRECT.18

Q. JUST THE THREE OF YOU IN THE ROOM AT THAT POINT?19

A. YES.20

Q. AND NOW AT SOME POINT KATHRYN MACDONALD REQUESTED THAT AN21

AFFIDAVIT BE PREPARED?22

A. WELL, SHE DIDN'T DESCRIBE IT AS AN AFFIDAVIT.  SHE JUST23

ASKED IF SHE WOULD BE WILLING TO MAKE A STATEMENT AND HAVE IT24

WITNESSED AND MOTHER AGREED.25
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Q. YOUR MOTHER AGREED?1

A. (WITNESS NODS HEAD.)2

Q. AND THEN KATHRYN MACDONALD CALLED ATTORNEY HART MILES IN3

RALEIGH?4

A. AT THAT POINT I ASSUME SO.  I DON'T THINK SHE WAS IN MY5

PRESENCE WHEN SHE MADE THE CALL.6

Q. WELL, DID SHE TELL YOU THAT'S WHAT SHE WAS GOING TO DO?7

A. YES, SHE DID TELL ME THAT.8

Q. AND SHE WAS GOING TO ASK HIM TO COME DOWN IMMEDIATELY?9

A. I THINK SHE WAS JUST GOING TO FIND OUT WHEN HE WAS10

AVAILABLE TO COME DOWN.  I DON'T KNOW ABOUT IMMEDIATELY.11

Q. WELL, IN FACT, APPARENTLY HE DID AGREE TO COME DOWN12

IMMEDIATELY?13

A. APPARENTLY SO, YES.14

Q. BECAUSE WITHIN ABOUT AN HOUR AND 20 MINUTES HE AND HIS15

PARALEGAL WERE THERE, IS THAT RIGHT?16

A. THEY DID SHOW UP SHORTLY THEREAFTER, YES.17

Q. AND, AGAIN, THIS WAS ON A SATURDAY?18

A. YES.19

Q. NOW, ISN'T IT TRUE THAT DURING THE PERIOD OF TIME IN20

WHICH YOU WERE WAITING FOR THEM TO ARRIVE FROM RALEIGH THAT21

KATHRYN MACDONALD TYPED UP A DRAFT OF THE AFFIDAVIT?22

A. I DON'T KNOW OF A DRAFT TYPED BEFOREHAND.23

Q. BEG YOUR PARDON?24

A. I DON'T RECALL A DRAFT.  I NEVER SAW A DRAFT BEFOREHAND. 25
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I KNOW THAT SHE WAS TRYING TO SECURE THE USE OF A PC WITH A1

PRINTER AVAILABLE.  I KNOW SHE WAS TRYING TO GET A HOLD OF2

HAVING ACCESS TO THAT WITH ONE OF THE STAFF, BUT I DON'T KNOW3

ABOUT HER GOING AHEAD AND TYPING A DRAFT.4

Q. WELL, WAS SHE ABLE TO SECURE THE USE OF A COMPUTER AND5

PRINTER?6

A. YES.7

Q. IN A SMALL OFFICE AT THE NURSING FACILITY?8

A. YES.9

Q. AND AT THAT POINT, DID SHE BEGIN TYPING A DOCUMENT?10

A. I'M NOT SURE.  I'M NOT SURE IF SHE WAS TYPING AN ACTUAL11

DOCUMENT OR TRYING TO USE THE PC ITSELF.  I DON'T KNOW.12

Q. DO YOU RECALL BEING INTERVIEWED ON APRIL 21ST, 2007, BY13

THE FBI ABOUT THIS MATTER?14

A. YES, JIM CHEROKE.15

Q. THE MAN SEATED RIGHT OVER HERE?16

A. YES.17

Q. DO YOU RECOGNIZE HIM?18

A. YES.19

Q. DO REMEMBER TELLING HIM ON THAT DAY THAT WHILE THE20

ATTORNEY WAS ON THE WAY FROM RALEIGH THAT KATHRYN MACDONALD21

WAS TYPING?22

A. WELL, AS I SAID, I DON'T KNOW WHAT SHE TYPED, IF SHE WAS23

TYPING, IF SHE WAS TRYING TO FAMILIARIZE HERSELF WITH THE 24

PC --25
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THE COURT:  EXCUSE ME.  DID YOU UNDERSTAND THE1

QUESTION?  ASK YOUR QUESTION AGAIN.2

BY MR. BRUCE:3

Q. DID YOU TELL JIM CHEROKE ON APRIL 21ST, 2007, THAT WHILE4

THE ATTORNEY WAS TRAVELING FROM RALEIGH THAT KATHRYN MACDONALD5

WAS TYPING?6

A. I DON'T RECALL IF I SPECIFICALLY TOLD HIM THAT, NO.7

Q. AND DID YOU TELL HIM ON THAT DAY THAT KATHRYN MACDONALD8

WAS STILL TYPING THE AFFIDAVIT WHEN THE ATTORNEY, HART MILES,9

ARRIVED?10

A. GIVEN THAT I DIDN'T KNOW INITIALLY, I CAN'T SAY NO THAT I11

TOLD HIM THAT.  I CAN'T RECALL.12

Q. WELL, MY HAVING ASKED YOU THESE QUESTIONS IS YOUR13

RECOLLECTION NOW THAT KATHRYN MACDONALD WAS TYPING WHILE THE14

ATTORNEY WAS COMING FROM RALEIGH?15

A. I DO NOT RECALL WHETHER SHE WAS.  I SPENT TIME THERE WITH16

MY MOTHER IN HER COMPANY.17

Q. SO, YOU WERE WITH YOUR MOTHER WHILE YOU WERE WAITING FOR18

HART MILES TO ARRIVE?19

A. THAT'S CORRECT.  MY FOCUS WAS ON HER AND I WAS JUST20

WAITING FOR THE -- FOR HART AND I BELIEVE IT WAS HIS21

PARALEGAL.22

Q. BUT YOU DID GO OUT OF THE ROOM A COUPLE OF TIMES WHILE23

YOU WERE WAITING? 24

A. YES.  MY BROTHER WAS OUTSIDE WITH ANOTHER ACQUAINTANCE OF25
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MINE.  THEY WERE TALKING.1

Q. AND, IN FACT, I BELIEVE YOU -- IS IT TRUE THAT KATHRYN2

MACDONALD WAS LEFT ALONE WITH YOUR MOTHER DURING A BRIEF TIME3

FRAME?4

A. IT MAY BE TRUE BECAUSE IF I HAD LEFT THE ROOM SHE WOULD5

HAVE BEEN FREE TO COME AND GO.6

Q. ALL RIGHT.  WELL, AT SOME POINT YOU SAW A DRAFT OF AN7

AFFIDAVIT, DID YOU NOT?8

A. CORRECT.9

Q. OKAY.  WELL, LET'S PUT IT THIS WAY, HART MILES AND HIS10

PARALEGAL ARRIVED, IS THAT RIGHT?11

A. YES.12

Q. WAS IT PRETTY QUICKLY THAT A DRAFT WAS PRODUCED?13

A. THEY SEEMED TO GET TOGETHER AND HUDDLE A LITTLE BIT AND14

HAVE SOME DISCUSSION.  I DON'T KNOW WHAT WAS TALKED ABOUT AT15

THAT TIME.  AS I SAID, MY ATTENTION WAS ON MY MOM AND JUST16

MAKING SURE SHE WAS COMFORTABLE WITH THEM BEING THERE AND THAT17

-- LIKE I SAID, SHE WAS FINE WITH HOW THINGS WERE GOING.  18

I JUST LEFT THE PROCEDURAL BUSINESS UP TO THE FOLKS19

THERE.  I DIDN'T GET INVOLVED EXCEPT FOR THE READING OF IT AND20

SIGNING AND WITNESSING.21

Q. WELL, MY QUESTION IS, WAS IT A SHORT TIME AFTER THE22

ARRIVAL OF THE ATTORNEY AND HIS PARALEGAL, WAS IT A SHORT TIME23

BEFORE A DRAFT WAS PRODUCED TO READ TO YOUR MOTHER?24

A. I DON'T THINK IT WAS -- YOU SAY A SHORT TIME.  MAYBE25
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WITHIN 20 MINUTES PERHAPS.  YOU KNOW, THAT'S JUST A BEST1

ESTIMATE WHEN I THINK OF BEING IN THERE.2

Q. ALL RIGHT.  NOW, AT SOME POINT THERE WAS A DRAFT AND I3

BELIEVE YOU TESTIFIED THAT YOU READ ALOUD THE DRAFT TO YOUR4

MOTHER?5

A. THAT'S CORRECT.6

Q. ALL RIGHT.  AND BY THE WAY, HAD ATTORNEY HART MILES7

INTERVIEWED HER HIMSELF BEFORE THAT HAPPENED?8

A. WELL, AS I RECALL, HE DIDN'T INTERVIEW HER ALONE.9

Q. HE DID?10

A. THAT HE DID NOT.11

Q. HE DID NOT.12

A. AND HE -- WE WERE ALL PRESENT AND HE JUST ENGAGED IN13

CONVERSATION WHILE WE WERE ALL THERE.14

Q. ALL RIGHT.  NOW, WHEN YOU READ THE AFFIDAVIT TO YOUR15

MOTHER YOU INDICATED THAT SHE SPECIFIED A FEW CHANGES?16

A. SHE DID.  I WOULD READ AND SHE WOULD SAY, WELL, YOU KNOW,17

THAT'S NOT EXACTLY HOW I SAID IT AND, YOU KNOW, DIFFERENT18

THINGS.  AND AS I SAID, IT WASN'T SO MUCH THE THOUGHT SHE WAS19

TRYING TO ARTICULATE, BUT MORE OF THE VERBIAGE, YOU KNOW.  SO,20

SHE JUST -- JUST LITTLE -- I DON'T KNOW.  YOU JUST -- THE WAY21

SHE IS, SHE JUST -- YOU KNOW, IF SOMETHING WASN'T JUST SO SHE22

WOULD SAY, HEY, THAT ISN'T -- SO, SHE MADE IT CLEAR IF23

ANYTHING DIDN'T SET WELL WITH HER AS I READ IT.  SHE WAS VERY24

CLEAR ABOUT IT.25
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Q. WELL, WAS ONE OF THE CHANGES THAT SHE WANTED MADE IS1

CONCERNING THE FACT ABOUT THE ALLEGED THREAT OF THE FBI FOR2

SOMEONE TO STOP CONTACTING THEM?3

A. I DON'T REMEMBER HER TAKING EXCEPTION TO THAT BECAUSE4

THAT WAS A VERY -- THAT KIND OF STUCK IN HER MIND OVER THE5

YEARS.  THAT WAS ONE OF THE REASONS SHE DIDN'T WANT TO BE6

INTERVIEWED SUBSEQUENTLY AFTER THE AFFIDAVIT CAME OUT.7

Q. DID YOUR MOTHER REQUEST THAT THE AFFIDAVIT BE CHANGED TO8

SAY THAT THE FBI TOLD US, MEANING HER FAMILY, THAT THEY WANTED9

HELENA TO STOP CONTACTING THEM?10

A. THAT WAS HER TERMINOLOGY, LET'S SAY HER WORDS, TO STOP11

CONTACTING THEM.12

Q. I BELIEVE YOU SAID ON DIRECT EXAMINATION SOMETHING ABOUT13

THE FBI IS SAYING THIS TO YOUR PARENTS DURING THE TRIAL.  DID14

YOU MEAN DURING THE TRIAL?15

A. I DIDN'T SPEND TIME READING ABOUT THE TRIAL AND THOSE16

THINGS.  SHE TOLD ME ON DIFFERENT OCCASIONS BEFORE THIS17

REVELATION ABOUT HELENA CONFIDING IN HER.  SHE HAD TOLD ME18

MANY TIMES THAT THE FBI HAD TOLD THEM TO -- YOU KNOW, FOR19

HELENA TO STAY AWAY FROM IT.20

Q. BUT IS IT YOUR TESTIMONY THAT SOMEONE FROM THE FBI21

CONTACTED YOUR PARENTS DURING THE TRIAL TO SAY THAT HELENA22

SHOULD BE QUIET?23

A. I CAN'T SAY IT WAS DURING THE TRIAL.  I JUST KNOW THAT24

SHE HAD SAID THE FBI HAD CONTACTED THEM AND TOLD THEM TO KEEP25
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HER UNDER CONTROL AND OUT OF IT, KEEP HER NOSE OUT OF IT.1

Q. WELL, YOU KNOW, OF COURSE, THAT YOUR PARENTS WERE2

SUBPOENAED BY THE DEFENSE TO COME TO RALEIGH FOR THE TRIAL?3

A. I KNEW THEY WERE SUBPOENAED, BUT I DIDN'T KNOW ANY OF THE4

DETAILS.5

Q. AND YOU KNOW THAT YOUR SISTER WAS TRANSPORTED TO RALEIGH6

AS A MATERIAL WITNESS FOR THE TRIAL?7

A. I UNDERSTOOD THAT, YES.8

Q. ISN'T THE TRUTH OF THE MATTER THAT SOMETIME IN THE '80S9

WHEN HELENA -- WELL, LET ME PUT IT THIS WAY, SOMETIME DURING10

THE '80S YOUR SISTER GAVE A LOT OF STATEMENTS TO A PRIVATE11

INVESTIGATOR WORKING FOR MACDONALD, IS THAT RIGHT?12

A. SHE MAY HAVE.  I'M NOT -- AS I SAID, I DIDN'T FOLLOW THE13

CASE AS A LOT OF PEOPLE HAVE.14

Q. YOU REALIZE THAT THE TRIAL WAS IN JULY AND AUGUST OF15

1979, RIGHT?16

A. THAT'S CORRECT.17

Q. ALL RIGHT.  AND DURING THE '80S WERE YOU AWARE THAT YOUR18

SISTER HAD TRAVELED TO CALIFORNIA TO MEET WITH PRIVATE19

INVESTIGATORS WORKING FOR MACDONALD?20

A. I READ THAT SOMEWHERE.  IT WAS JUST DURING -- A PIECE OF21

INFORMATION I HAVE READ.  I DON'T EVEN KNOW WHAT TRANSPIRED.22

Q. WASN'T IT DURING THIS ERA THAT THE FBI CALLED AND SAID23

HELENA NEEDS TO STOP CONTACTING US REPEATEDLY?24

A. I DO NOT KNOW.  MY MOTHER NEVER SPECIFIED --25
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Q. COULD THAT BE WHAT YOUR MOTHER MEANT?1

A. I CAN'T SAY.  SHE NEVER SPECIFIED.2

Q. COULD IT BE WHAT YOUR MOTHER MEANT?3

A. COULD BE.  SHE WASN'T SPECIFIC.4

Q. LET'S LOOK AT THE DEFENSE EXHIBIT 5051 A MOMENT ON THE5

SCREEN, PLEASE.  AND CAN YOU GO TO THE BOTTOM OF THE SECOND6

PAGE, PLEASE?  AFTER PARAGRAPH 15 -- DO YOU SEE THAT, MR.7

STOECKLEY?8

A. YES.9

Q. AFTER PARAGRAPH 15 NOTHING APPEARS ON THE REST OF THAT10

PAGE, IS THAT RIGHT?11

A. CORRECT.12

Q. AND NOW GO TO THE THIRD PAGE.  THE ONLY THING THAT'S ON13

THIS PAGE ARE THE SIGNATURES AND THE NOTARIAL ACKNOWLEDGEMENT,14

RIGHT?15

A. CORRECT.16

Q. AND DO YOU SEE AT THE TOP OF THE PAGE A TITLE OR A17

CAPTION THAT SAYS UNTITLED?18

A. YES, I DO.19

Q. DO YOU KNOW WHAT THAT MEANS?20

A. NO.  I DON'T KNOW HOW IT'S REVALENT (SIC) IN THIS CASE.21

Q. BUT YOU DON'T KNOW WHAT IT MEANS?22

A. WELL, I KNOW WHAT UNTITLED -- I DON'T KNOW HOW IT'S --23

WHAT IT MEANS IN REFERENCE TO THIS AFFIDAVIT OR THESE PAGES.24

Q. OKAY.  AT THE BOTTOM CENTER OF THE PAGE DO YOU SEE WHERE25

-2483-

Appeal: 15-7136      Doc: 31-2            Filed: 08/16/2016      Pg: 337 of 720 Total Pages:(1057 of 2180)



Stoeckley/Cross Page 319

September 18, 2012

IT SAYS PAGE ONE?1

A. YES.2

Q. BUT IT'S REALLY THE THIRD PAGE?3

A. YES.4

Q. AND THE FIRST TWO PAGES ARE UNNUMBERED, IS THAT RIGHT?5

A. I DIDN'T -- IF YOU'D BACK UP.6

Q. LET'S BACK UP.  GO TO THE SECOND PAGE.  DO YOU SEE A7

NUMBER ON THE FIRST PAGE?  THAT'S THE FIRST PAGE.8

A. NO.9

Q. DO YOU SEE A NUMBER ON THE SECOND PAGE?10

A. NO, I DO NOT.11

Q. NOW, I BELIEVE YOU INDICATED THAT YOU, AT THIS POINT,12

WERE HANDLING YOUR MOTHER'S FINANCIAL AFFAIRS?13

A. YES.14

Q. DID YOU HAVE OCCASION ON OTHER DAYS OTHER THAN THIS,15

MARCH 31ST, 2007, DID YOU HAVE OTHER OCCASIONS IN WHICH YOU16

NEEDED HER SIGNATURE ON DOCUMENTS?17

A. PERHAPS.  WELL, I WAS THE -- I'M SORRY, I JUST KIND OF18

DREW A BLANK.  BUT I HAD LEGAL AUTHORITY TO SIGN HER DOCUMENTS19

AND -- 20

Q. YOU HAD POWER OF ATTORNEY?21

A. POWER OF ATTORNEY, YES.22

Q. ALL RIGHT.  BUT NOTWITHSTANDING THAT, DID YOU HAVE23

OCCASIONS WHERE YOU GOT HER TO SIGN THINGS?24

A. YES.  PROBABLY CONCERNING HER ADMITTANCE INTO THE25
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FACILITIES, THE ASSISTED LIVING.1

Q. AND SHE TRUSTED YOU, IS THAT RIGHT?2

A. YES.3

Q. AND I BELIEVE YOU STATED ON DIRECT EXAMINATION THAT WHEN4

IT CAME TIME TO SIGN THIS, YOU TOLD HER TO SIGN WHERE SHE DID5

BENEATH UNTITLED?6

A. RIGHT.  I JUST -- SHE HAD THE PEN IN HER HAND AND I JUST7

PLACED HER HAND IN THE GENERAL AREA OF THE DOCUMENT WHERE THE8

LINE IS.9

Q. NOW, CAN YOU APPROXIMATE THE TIME THAT YOU AND KATHRYN10

MACDONALD ARRIVED AT THE NURSING HOME THAT DAY?11

A. GOSH, IT MUST HAVE BEEN 3:00 OR 4:00 P.M.12

Q. THAT LATE?13

A. IT WAS LATE AFTERNOON.14

Q. SO --15

A. AND THAT'S JUST MY BEST ESTIMATE BASED ON THE LATE16

AFTERNOON SUN, THE LACK OF TRAFFIC.  THERE WASN'T A LOT OF17

TRAFFIC LEAVING BRAGG.  SO, IT WAS BEFORE THEN.  I'D SAY, YOU18

KNOW, IF IT TOOK US 45 TO 50 MINUTES TO LEAVE FUQUAY, YOU19

KNOW, I'D SAY AROUND 3:00, 3:30, 4:00, SOMEWHERE IN THAT TIME20

FRAME.21

Q. OKAY.  SO, YOU HAD A LONG MEETING -- FIRST OF ALL, IS IT22

TRUE THAT KATHRYN MACDONALD WAS A COUPLE OF HOURS LATE TO YOUR23

MEETING IN FUQUAY?24

A. I BELIEVE SHE WAS LATE, BUT I DON'T REMEMBER HOW LONG.25
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Q. ALL RIGHT.  AND THEN YOU INDICATED EARLIER YOU HAD A LONG1

MEETING WITH HER AT THE RESTAURANT?2

A. YES, WE SAT AND WE JUST BECAME ACQUAINTED.  YOU KNOW, 3

SHE KIND OF FILLED ME IN ON WHERE THEY WERE GOING AND THE4

DEVELOPMENTS.  AS I SAID, I DIDN'T KEEP UP WITH IT.  I HAD5

MADE IT A POINT TO JUST TRY TO STEER CLEAR OF IT.6

Q. AND THEN YOU HAD THE ABOUT 50 MINUTE DRIVE FROM 7

FUQUAY TO FAYETTEVILLE?8

A. YES.9

Q. AND THEN YOU STOPPED AND TALKED WITH YOUR BROTHER IN THE10

PARKING LOT?11

A. YES.12

Q. I'M SORRY, YOU WENT IN AND TALKED TO YOUR MOTHER, CAME13

BACK OUT --14

A. I WENT IN AND -- WELL, I STOPPED AND TALKED TO MY15

BROTHER.  HE WAS OUT THERE IN THE PARKING LOT WITH ANOTHER16

ACQUAINTANCE OF OURS AND THEY WERE JUST TALKING.  AND I COULD17

TELL MY BROTHER WAS A BIT AGITATED WITH ME, BUT THAT'S FINE. 18

HE WAS --19

Q. AND THEN YOU AND KATHRYN MACDONALD HAD THE MEETING WITH20

YOUR MOTHER AS YOU'VE TESTIFIED?21

A. YES, SIR.22

Q. AND THEN SHE CALLED THE ATTORNEY IN RALEIGH AND IT TOOK23

ABOUT AN HOUR AND 20 MINUTES FOR HIM AND HIS PARALEGAL TO24

ARRIVE?25
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A. I WOULD SAY AT LEAST THAT IF THEY CAME FROM RALEIGH, YES,1

SIR.2

Q. ALL RIGHT.  SO, BY THAT TIME IT MUST HAVE BEEN AFTER 6:003

P.M.?4

A. IT WAS WELL INTO EARLY EVENING.5

Q. ALL RIGHT.  AND AFTER THE ATTORNEY AND HIS PARALEGAL6

ARRIVED SOME AMOUNT OF PREPARATION STILL HAD TO BE DONE ON THE7

AFFIDAVIT, IS THAT RIGHT?8

A. THAT'S CORRECT.9

Q. AND THEN YOU READ HER THE AFFIDAVIT AND MADE EDITS PER10

HER REQUEST OR SOMEONE MADE EDITS?11

A. AT HER REQUEST.  AS I READ, IT SHE WOULD POINT OUT WHAT12

SHE DIDN'T FEEL WAS QUITE RIGHT OR CONVEYED HER SENTIMENT.13

Q. SO, BY THE TIME YOU DIRECTED HER IN SIGNING THIS14

SIGNATURE -- LET'S GO TO PAGE THREE OF 5051 -- WHAT WOULD YOU15

ESTIMATE THE TIME OF DAY WAS ABOUT THAT SHE SIGNED IT?16

A. IT WAS -- IT COULDN'T HAVE BEEN DINNER TIME.  NORMALLY,17

THEY WOULD COME IN AND CHECK ON HER AND ASK HER IF SHE'S READY18

FOR SUPPER.  SO, IT WOULD HAVE BEEN BEFORE THEN.  SO, IT WOULD19

HAVE BEEN MAYBE AROUND MOST PEOPLE'S QUITTING TIME FROM WORK. 20

I WOULD SAY BEFORE 6:00, THAT WOULD BE MY BEST ESTIMATE,21

BECAUSE I DON'T RECALL ANYBODY STOPPING IN AND ASKING HER IF22

SHE WAS READY TO BE TAKEN DOWN FOR SUPPER.23

Q. NOW, AS I UNDERSTAND IT, YOU WERE NOT GIVEN A COPY OF THE24

AFFIDAVIT AFTER IT WAS SIGNED?25

-2487-

Appeal: 15-7136      Doc: 31-2            Filed: 08/16/2016      Pg: 341 of 720 Total Pages:(1061 of 2180)



Stoeckley/Cross Page 323

September 18, 2012

A. THAT'S CORRECT.1

Q. AND MR. HART MILES INFORMED YOU THAT IT MIGHT BE THE2

SUBJECT OF A COURT FILING AND THAT IT MIGHT RECEIVE MEDIA3

COVERAGE?4

A. I BROUGHT THAT UP BECAUSE THAT WAS ONE OF MY CONCERNS,5

YES.6

Q. WELL, IF YOU BROUGHT IT UP, WHAT DID HE SAY ABOUT IT?7

A. HE SAID IT WAS VERY POSSIBLE ONCE IT BECAME PUBLIC8

INFORMATION.9

Q. AND I BELIEVE MR. MILES ACTUALLY GAVE YOU A REFERRAL FOR10

AN ATTORNEY TO CONTACT IF YOU WANTED AN ATTORNEY IN THE11

MATTER?12

A. I BELIEVE I REQUESTED INFORMATION IF I NEEDED AN ATTORNEY13

AT ANY POINT.  HE SAID HE DIDN'T SEE THAT I -- THE LIKELIHOOD14

OF NEEDING ONE, BUT I REMEMBER HE DID PROVIDE A NAME, BUT I15

DON'T EVEN REMEMBER IF I HAVE IT WRITTEN IN MY ROLODEX.16

Q. YOU DIDN'T CONTACT THE ATTORNEY?  17

A. (NO RESPONSE.)18

Q. YOU DID NOT CONTACT THE ATTORNEY AFTER MR. MILES GAVE YOU19

THE NAME?20

A. NO, SIR.  NO, NOT TO MY RECOLLECTION I DIDN'T.21

Q. NOW, DID MR. HART MILES EMAIL YOU A COPY OF THE AFFIDAVIT22

LATER?23

A. HE DID.24

Q. DO YOU KNOW ABOUT HOW MANY DAYS LATER?25
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A. I DO NOT KNOW.1

Q. WHEN YOU GOT THE EMAIL COPY OF THE AFFIDAVIT, DID YOU2

READ IT OVER AT THAT TIME?3

A. YES.4

Q. DID YOU NOTICE SOMETHING THAT DIDN'T LOOK LIKE IT HAD5

BEEN IN THERE BEFORE?6

A. NO, I DIDN'T -- SINCE I HAD READ IT AT THE NURSING HOME I7

THINK THE ONLY THING I REALLY LOOKED AT WERE THE SIGNATURES8

AND THE NOTARIZATION --9

Q. WELL, LET'S LOOK AT -- 10

A. -- BUT EVERYTHING WAS --11

Q. I'M SORRY, AT THE NURSING HOME ALL YOU LOOKED AT WAS THE12

SIGNATURES AND --13

A. NO, I READ EVERYTHING AT THE NURSING HOME SO THE14

AFFIDAVIT APPEARED TO BE EXACTLY AS I HAD READ IT THEN WHEN I15

RECEIVED IT.16

Q. LET'S LOOK AT PAGE TWO.  DIRECTING YOUR ATTENTION TO17

PARAGRAPH 14, DO YOU SEE WHERE IT SAYS I'VE DECIDED TO GIVE MY18

STATEMENT NOW BECAUSE OF MY ADVANCED AGE AND BECAUSE I DON'T19

BELIEVE HE SHOULD BE IN PRISON?20

A. YES.21

Q. AND I TAKE IT HE REFERS TO JEFFREY MACDONALD?22

A. YES.23

Q. AND MY ADVANCED AGE REFERS TO YOUR MOTHER?24

A. THAT'S CORRECT.25
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Q. IS IT THE CASE THAT YOUR MOTHER DID NOT STATE THIS DURING1

THE INTERVIEW?2

A. NO, MY MOTHER DID SAY THAT SHE BELIEVED HE SHOULD NOT BE3

IN PRISON.4

Q. SHE DID SAY THAT?5

A. YES.6

Q. DO YOU RECALL YOUR MOTHER SAYING THAT DURING THE7

INTERVIEW THAT LED TO THE PREPARATION OF THIS AFFIDAVIT?8

A. I REMEMBER HER DISTINCTLY SAYING THAT SHE BELIEVED HE WAS9

INNOCENT AND SHOULDN'T BE IN PRISON.10

Q. DO YOU RECALL DURING YOUR INTERVIEW WITH AGENT CHEROKE ON11

APRIL 21ST, 2007, SAYING THAT YOU DID NOT RECALL YOUR MOTHER12

SAYING THAT MACDONALD WAS NOT GUILTY?13

A. NO, I DID NOT -- I DON'T RECALL THAT.14

Q. YOU DON'T RECALL SAYING THAT TO MR. CHEROKE?15

A. THAT'S CORRECT, I DO NOT RECALL.16

Q. ALL RIGHT.  DURING THE TRIAL YOU SAID I BELIEVE THAT YOU17

WERE AWARE THAT YOUR PARENTS TRAVELED TO RALEIGH PURSUANT TO18

SUBPOENA?19

A. THAT'S CORRECT.20

Q. AND ARE YOU AWARE THAT THEY WERE INTERVIEWED BY THE21

DEFENSE CONCERNING THE MACDONALD MATTER WHILE THEY WERE UP22

THERE?23

A. I WAS NOT AWARE.24

Q. YOU WERE AWARE FROM TALKING TO YOUR PARENTS THAT NEITHER25
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ONE OF THEM TESTIFIED IN THE TRIAL?1

A. I DIDN'T ENGAGE THEM ABOUT THE WHOLE MATTER BECAUSE IT2

WAS DIFFICULT FOR THEM.3

Q. ALL RIGHT.  THIS IS 1979, CORRECT, IS THE DATE OF THE 4

TRIAL?5

A. YES, SIR.6

Q. AND AT THAT TIME YOU'RE 20 YEARS OLD --7

A. YES, SIR.8

Q. -- IS THAT RIGHT?9

A. (WITNESS NODS HEAD.)10

Q. AND WHERE WERE YOU LIVING?11

A. LIVING IN WILMINGTON.12

Q. OKAY.  AND YOUR PARENTS WERE INDEPENDENTLY LIVING THEN,13

NO HEALTH PROBLEMS AT THAT TIME?14

A. THAT'S CORRECT.15

Q. WELL, WOULD IT SURPRISE YOU IF YOUR MOTHER TOLD THE16

DEFENSE TEAM IN RALEIGH DURING THE TRIAL THAT SHE DIDN'T KNOW17

WHERE TO REACH HELENA AND SHE DIDN'T WANT TO KNOW?18

A. IT WOULDN'T SURPRISE ME, NO.19

Q. WOULD IT -- WERE YOU KEEPING UP WITH YOUR SISTER DURING20

THIS TIME PERIOD?21

A. NEGATIVE.  NO, I DID NOT.22

Q. NOT AT ALL?23

A. NO, SIR.24

Q. WERE YOU AWARE THAT YOUR SISTER HAD HAD A STROKE?25
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A. I BELIEVE MY FATHER HAD TOLD ME BECAUSE HE WAS THE ONE1

THAT EVENTUALLY TOLD ME SHE HAD PASSED AWAY, BUT I --2

Q. WELL, I'M TALKING ABOUT -- 3

A. -- DO RECALL HEARING --4

Q. I'M SORRY, I'M NOT TALKING ABOUT CLOSE TO THE TIME SHE5

DIED, I'M TALKING ABOUT BEFORE THE MACDONALD TRIAL.6

A. I DON'T RECALL THAT.7

Q. DO RECALL HER GOING HOME TO STAY WITH YOUR PARENTS DURING8

THIS TIME FRAME BECAUSE SHE WAS SICK?9

A. I'M NOT AWARE OF IT.10

Q. WERE YOU -- WOULD IT SURPRISE YOU IF YOUR MOTHER11

DESCRIBED HER DURING THIS TIME FRAME AS BEING LIKE A12

VEGETABLE?13

A. I HAVE NEVER HEARD HER DESCRIBE HER AS THAT, NO.14

Q. WOULD IT SURPRISE YOU IF YOUR MOTHER DESCRIBED HER DURING15

THIS TIME FRAME AS BEING A PHYSICAL AND MENTAL WRECK?16

A. IT WOULDN'T SURPRISE ME, BUT I HAVEN'T HEARD THAT17

PERSONALLY.18

Q. AND TO YOUR KNOWLEDGE, WAS YOUR SISTER A PHYSICAL AND19

MENTAL WRECK DURING THIS TIME PERIOD?20

A. SHE WAS PHYSICALLY BEAT DOWN DUE TO THE LIFESTYLE SHE HAD21

TAKEN.  MENTALLY, SHE -- I'VE NEVER SEEN HER SO DISCONNECTED22

FROM REALITY THAT I WOULD SAY SHE WAS JUST COMPLETELY23

UNRELIABLE, NO.24

Q. DID YOUR MOTHER EVER EXPRESS TO YOU THAT SHE THOUGHT THAT25
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PRINCE BEASLEY OR DADDY BEASLEY HAD UNDUE INFLUENCE ON YOUR1

SISTER?2

A. YES.3

Q. NOW, AFTER THE AFFIDAVIT WAS SIGNED AND FILED YOU WERE4

CONTACTED BY THE FBI, IS THAT RIGHT?5

A. THAT'S CORRECT.6

Q. AND WE'VE DISCUSSED THE FACT THAT YOU WERE INTERVIEWED ON7

APRIL 21ST, 2007, BY MR. CHEROKE, IS THAT RIGHT?8

A. YES, SIR.9

Q. DID YOU AND MR. CHEROKE GO TO SEE YOUR MOTHER TOGETHER10

AFTER THAT?11

A. NO, WE APPARENTLY SCHEDULED IT WHERE MY WIFE AND I MET12

DOWN THERE.13

Q. WELL, THAT'S WHAT I MEANT.  I DIDN'T MEAN YOU WENT THE14

SAME DAY.15

A. RIGHT, BUT WE DID --16

Q. IN FACT, WOULD IT SOUND CONSISTENT WITH YOUR RECOLLECTION17

IF IT WAS ABOUT FOUR DAYS LATER, APRIL 25TH, THAT YOU MET DOWN18

THERE?19

A. RIGHT.20

Q. IS THAT RIGHT?21

A. RIGHT.22

Q. OKAY.  AND SO THIS IS SOMETHING YOU AGREED TO DO, THAT23

THE FBI REQUESTED AND YOU AGREED?24

A. YES.  I JUST WANTED TO INSURE THAT MY MOTHER WAS NOT IN25
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UNDUE STRESS AND THAT SHE UNDERSTOOD THAT THIS WAS NECESSARY.1

Q. IN OTHER WORDS, YOU REQUESTED TO BE PRESENT WHILE THE FBI2

INTERVIEWED YOUR MOTHER?3

A. YES.4

Q. AND THEY AGREED?5

A. YES.6

Q. AND I BELIEVE YOU AND YOUR WIFE WENT DOWN THERE FOR THIS?7

A. YES.8

Q. AND SO MR. CHEROKE, YOU AND YOUR WIFE AND YOUR MOTHER SAT9

IN A ROOM WHILE MR. CHEROKE INTERVIEWED HER?10

A. YES.11

Q. DO YOU RECALL DURING THAT INTERVIEW THAT MS. STOECKLEY12

SAID THAT YOUR SISTER WAS A PERSON WHO LOVED KIDS AND OLD13

PEOPLE?14

A. YES, THAT WAS WELL KNOWN.15

Q. AND DO YOU RECALL DURING THAT INTERVIEW THAT YOUR MOTHER16

SAID THAT SHE BELIEVED HER SISTER DID WHATEVER BEASLEY TOLD 17

-- I'M SORRY, LET ME REPHRASE THAT.  18

DO YOU RECALL IN THE INTERVIEW YOUR MOTHER SAYING19

THAT SHE BELIEVED THAT YOUR SISTER DID WHATEVER BEASLEY TOLD20

YOUR SISTER TO DO?21

A. I DON'T RECALL THOSE WERE THE EXACT WORDS, BUT SHE DID22

STATE THAT DETECTIVES STUDER AND BEASLEY KEPT HER ENGAGED IN23

THE INFORMANT BUSINESS.24

Q. DO YOU RECALL DURING THAT INTERVIEW THAT YOUR MOTHER25
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STATED THAT YOUR SISTER COULD NEVER HURT A CHILD OR AN OLD1

PERSON?2

A. YES.3

Q. DO YOU RECALL YOUR MOTHER SAYING THAT YOUR SISTER HAD4

DESCRIBED DETAILS SUCH AS SEEING THE HOBBY HORSE?5

A. YES, SHE DID.6

Q. AND LET'S PUT UP EXHIBIT 2318 ON THE SCREEN, PLEASE. 7

WE'VE GOT THE WRONG EXHIBIT.  WE'LL HAVE TO LOCATE THAT LATER,8

MR. STOECKLEY.  BACK UP TO 2317, I BELIEVE THAT'S IT.  ALL9

RIGHT, WE'LL MOVE ON TO SOMETHING ELSE AND COME BACK TO IT,10

MR. STOECKLEY.11

DO YOU RECALL YOUR MOTHER STATING THAT SHE FELT AT12

THE TIME OF THE VISIT IN '82 THAT YOUR DAUGHTER (SIC) WAS13

SERIOUSLY ILL?14

A. NO, NOT WHILE I WAS VISITING, NOT THAT TIME.15

Q. OKAY.  DID YOUR MOTHER STATE DURING THIS -- THE INTERVIEW16

I'M SPEAKING OF NOW IS MR. CHEROKE -- AGENT CHEROKE'S17

INTERVIEW OF YOUR MOTHER IN THE PRESENCE OF YOU AND YOUR WIFE. 18

DO YOU UNDERSTAND?19

A. YES.20

Q. OKAY.  IN THAT INTERVIEW ON APRIL 25TH, 2007, DID YOUR21

MOTHER REPEAT THAT SHE HAD NEVER MADE UP HER MIND AS TO22

MACDONALD'S GUILT?23

A. WOULD YOU REPEAT THAT, PLEASE?24

Q. DURING THE APRIL 25TH INTERVIEW OF YOUR MOTHER, DID SHE25
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STATE THAT SHE HAD NEVER MADE UP HER MIND WITH REGARD TO1

MACDONALD'S GUILT?2

A. I DON'T RECALL THOSE WERE HER EXACT WORDS.  I KNOW SHE3

HAD STRUGGLED WITH THE ISSUE AS WELL AS A LOT OF PEOPLE.4

Q. DO YOU RECALL YOUR MOTHER STATING DURING THAT INTERVIEW5

THAT YOUR SISTER HAD TOLD YOUR MOTHER THAT YOUR SISTER DID NOT6

HAVE TO TESTIFY AT THE TRIAL?7

A. I DON'T RECALL.8

Q. YOU DON'T RECALL THAT?9

A. NO, SIR.10

Q. WELL, IN ANY OTHER CONVERSATION DID YOU HEAR YOUR MOTHER11

SAY YOUR SISTER HAD TOLD HER THAT YOUR SISTER DID NOT HAVE TO12

TESTIFY AT TRIAL?13

A. WHAT MY MOTHER WOULD SAY ALONG THOSE LINES WAS THAT THEY14

WOULDN'T LET HER TESTIFY, SHE WANTED TO TESTIFY, BUT SHE WAS15

THREATENED WITH PROSECUTION FOR MURDER.16

Q. OKAY.  YOUR MOTHER SAID IN YOUR PRESENCE AT SOME TIME17

THAT YOUR SISTER WANTED TO TESTIFY AT THE TRIAL, BUT THEY18

WOULDN'T LET HER BECAUSE THE PROSECUTOR HAD THREATENED HER?19

A. THAT'S CORRECT.20

Q. SO, THE STATEMENT WAS THAT THEY WOULD NOT ALLOW YOUR21

SISTER TO TESTIFY AT THE TRIAL?22

A. BECAUSE SHE FELT THREATENED.  SHE WANTED IMMUNITY.23

Q. REGARDLESS OF THE THREAT, THE STATEMENT WAS THAT YOUR24

SISTER WAS NOT ALLOWED TO TESTIFY AT THE TRIAL?25
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A. CORRECT.1

Q. AND YOU HEARD YOUR MOTHER SAY THAT?2

A. YES.3

Q. AND YOU DON'T KNOW WHETHER IT WAS DURING THE APRIL 25TH4

INTERVIEW, BUT YOU HEARD HER SAY IT SOMETIME?5

A. SEVERAL TIMES.6

Q. SEVERAL TIMES?7

A. YES, SIR.8

Q. NOW, DO YOU RECALL DURING THE APRIL 25TH INTERVIEW OF9

YOUR MOTHER BY AGENT CHEROKE THAT YOUR MOTHER STATED THAT10

HELENA NEVER TOLD YOUR MOTHER THAT YOUR SISTER WAS AFRAID OF11

THE PROSECUTOR?12

A. I DON'T RECALL THAT.13

Q. AT SOME POINT DURING OR AFTER THIS INTERVIEW, DID YOU14

REMARK TO AGENT CHEROKE THAT THIS INTERVIEW WAS GOING QUITE15

DIFFERENTLY THAN THE ONE HAD WITH THE DEFENSE?16

A. I DO RECALL BECAUSE MY MOTHER WAS ALREADY ON THE17

DEFENSIVE BECAUSE SHE DIDN'T TRUST THE FBI.18

Q. WELL, MY QUESTION WAS DID YOU REMARK TO AGENT CHEROKE19

THAT THIS INTERVIEW WAS GOING DIFFERENTLY THAN THE ONE WITH20

THE DEFENSE TEAM THAT YOUR MOTHER HAD?21

A. I BELIEVE I MADE A COMMENT TO THAT EFFECT, YES, SIR.22

Q. OKAY.  LET'S TRY AGAIN WITH THIS EXHIBIT 2318.4.  TO23

ORIENT US, LET'S BACK UP TO THE CONTENTS PAGE, 2317.  DO YOU24

SEE THE TITLE OF THIS MAGAZINE?25
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A. FRONT PAGE DETECTIVE.1

(GOVERNMENT EXHIBIT NUMBER 23172

WAS IDENTIFIED FOR THE RECORD.)3

Q. AND DO YOU SEE THE DATE?4

A. AUGUST 1970.5

Q. ALL RIGHT.  NOW, LET'S GO TO PAGE 2318.4.  DO YOU SEE A6

PICTURE OF A TOY HORSE IN THAT?7

A. YES, I DO.8

(GOVERNMENT EXHIBIT NUMBER 2318.49

WAS IDENTIFIED FOR THE RECORD.)10

Q. AND CAN YOU READ THE CAPTION?11

A. WOULD YOU LIKE ME TO READ IT OUT LOUD?12

Q. YES, PLEASE.13

A. IT SAYS DRAMATIC PHOTO THROUGH WINDOW OF SLAIN CHILDREN'S14

ROOM KEYNOTED TRAGEDY INITIALLY.  IT WAS ACCENTED AGAIN AS15

GREEN BERETS CARRIED COFFINS OF VICTIMS TO FUNERAL SERVICES IN16

CHAPEL AT FORT BRAGG.17

Q. SO, AS EARLY AS 1970, CAN YOU TELL FROM THIS THAT IT WAS18

A PICTURE SHOWING THE HOBBY HORSE IN THE CHILD'S ROOM WAS19

PUBLISHED?20

A. I WOULD DRAW THAT CORRELATION, YES.21

Q. ALL RIGHT.  AND ARE YOU AWARE THAT THIS SAME PICTURE WAS22

PUBLISHED IN THE FAYETTEVILLE NEWSPAPER AROUND THE TIME OF THE23

MURDERS?24

A. I AM NOT.25
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Q. NOW, I'M GOING TO GO BACK TO THE APRIL 25TH, 2007,1

INTERVIEW.  DO YOU RECALL -- WELL, LET ME ASK YOU THIS, YOUR2

PARENTS HAD TO GO TO RALEIGH TO ATTEND THE TRIAL, IS THAT3

RIGHT?4

A. CORRECT.5

Q. BUT THEY DIDN'T HAVE TO STAY VERY LONG, DID THEY?6

A. I'M NOT SURE HOW LONG THEY WERE THERE.  I DON'T BELIEVE7

IT WAS VERY LONG.8

Q. BECAUSE NEITHER ONE OF THEM TESTIFIED?9

A. THAT WAS MY UNDERSTANDING.10

Q. AND THEY WERE NOT THERE IN RALEIGH DURING THE ENTIRE TIME11

THAT HELENA WAS IN RALEIGH TO YOUR KNOWLEDGE?12

A. I BELIEVE THAT'S CORRECT.13

Q. THEY WERE NOT?14

A. THAT THEY WERE NOT THERE THE ENTIRE TIME, YES, SIR.15

Q. IN FACT, DO YOU RECALL DURING THIS APRIL 25TH INTERVIEW16

THAT YOUR MOTHER STATED THAT SHE RECALLED HER HUSBAND GOING TO17

RALEIGH TO PICK UP HELENA AFTER SHE WAS THROUGH WITH THE18

TRIAL?19

A. I DON'T RECALL THAT.20

Q. DO YOU RECALL YOUR MOTHER EVER SAYING THAT --21

A. NO.22

Q. -- IN YOUR PRESENCE?23

A. NO, NOT TO MY KNOWLEDGE.24

Q. DO YOU HAVE ANY REASON TO DISPUTE IT?25
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A. NO, MY MOTHER WOULDN'T LIE.  SHE WOULD --1

Q. AND IF HELENA HAD BEEN ARRESTED AS A MATERIAL WITNESS,2

TAKEN TO RALEIGH -- WELL, LET ME BACK UP A MINUTE.  AT THIS3

TIME YOUR SISTER WAS LIVING IN SOUTH CAROLINA, IS THAT RIGHT?4

A. YES.5

Q. AT THE TIME OF THE TRIAL?6

A. YES.7

Q. AND SHE WAS ARRESTED AS A MATERIAL WITNESS AND TAKEN INTO8

CUSTODY TO RALEIGH, ARE YOU AWARE OF THAT?9

A. I BELIEVE THAT'S WHAT I UNDERSTOOD, IN THE CUSTODY OF THE10

MARSHALS.11

Q. AND IF ERNEST DAVIS WAS NOWHERE AROUND IN RALEIGH AND12

YOUR SISTER'S OBLIGATION WAS FINISHED, SHE'D BE SOMEWHAT13

STRANDED IN RALEIGH, WOULDN'T SHE?14

A. COULD BE.  I DON'T KNOW IF SHE HAD ANY CONTACTS IN15

RALEIGH TO TURN TO.16

Q. SO, IT WOULD MAKE SENSE THAT YOUR FATHER WENT UP THERE TO17

PICK HER UP?18

A. IF SHE ASKED HIM, HE WOULD HAVE.19

Q. NOW, DO YOU RECALL AGAIN IN THIS APRIL 25TH INTERVIEW20

WITH AGENT CHEROKE OF YOUR MOTHER THAT YOUR MOTHER STATED THAT21

SOMEONE FROM THE FBI CALLED YOUR MOTHER AND SAID TO TELL YOUR22

SISTER TO STOP CALLING THE FBI?23

A. I DO RECALL THAT STATEMENT.24

Q. THAT'S NOT QUITE THE SAME THING AS ALLEGEDLY TELLING YOUR25
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SISTER TO SHUT UP ABOUT THE MACDONALD CASE?1

A. NO, BUT SHE HAD TOLD ME ON OCCASION WHEN WE'D HAVE THE2

DISCUSSIONS, OUR LITTLE TALKS, AND SHE WOULD SAY THAT THEY HAD3

PRETTY MUCH TOLD THEM STERNLY TO DO SOMETHING ABOUT HELENA TO4

GET HER NOSE OUT OF IT.5

Q. DID YOUR MOTHER TELL AGENT CHEROKE IN YOUR PRESENCE THAT6

SHE, YOUR MOTHER, WAS NEVER INTERVIEWED BY THE ARMY CID OR THE7

FBI?8

A. I DON'T RECALL THAT STATEMENT EITHER WAY, NO.9

Q. DID YOU HEAR HER SAY WORDS TO THE EFFECT THAT SHE10

BELIEVED THAT NO ONE EVER INTERVIEWED HER ABOUT THE MACDONALD11

MURDERS?12

A. I DON'T RECALL HEARING THAT.13

Q. WELL, ARE YOU AWARE AS A MATTER OF FACT THAT SHE WAS14

CONTACTED AND INTERVIEWED BY THE FBI?15

A. PRIOR TO AGENT CHEROKE'S INTERVIEW?16

Q. YES.17

A. NO, I'M NOT AWARE.18

Q. MANY YEARS AGO.19

A. I WASN'T AWARE OF THAT, NO, SIR.20

Q. WELL, EVERYTHING IS MANY YEARS AGO.  IN APPROXIMATELY21

JULY OF 1984, DO YOU REMEMBER YOUR MOTHER BEING INTERVIEWED BY22

AN AGENT WITH THE FBI?23

A. NO, I'M NOT AWARE OF THAT.24

Q. DO YOU KNOW WHAT WAS GOING ON IN THIS CASE IN 1984?  WERE25
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YOU AWARE THAT THERE WAS A HABEAS CORPUS PROCEEDING PENDING1

BASED IN LARGE PART ON YOUR SISTER'S STATEMENTS?2

A. I WAS NOT AWARE OF THAT.3

Q. WHERE WERE YOU LIVING IN 1984?4

A. SHORTLY AFTER MY SISTER'S DEATH, I HAD MOVED BACK TO5

FAYETTEVILLE PROBABLY WITHIN SIX MONTHS OR SO, THAT'S A GUESS, 6

BUT I DID MOVE BACK TO FAYETTEVILLE.7

Q. AND YOUR MOTHER DID NOT MENTION TO YOU DURING THAT TIME8

FRAME THAT SHE WAS INTERVIEWED BY THE FBI ABOUT THIS MATTER?9

A. NO, SHE DIDN'T VOLUNTARILY DISCUSS THOSE MATTERS UNTIL10

HER LATER STAGES WHEN SHE WAS CONFINED TO THE ASSISTED LIVING.11

Q. DID SHE EVER TELL YOU THAT SHE TOLD THE FBI THAT SHE12

RECALLED THAT WHEN HELENA CAME HOME THE NIGHT OF THE MACDONALD13

MURDERS SHE WAS IN A PERFECTLY SOBER AND NON-DRUG STATE AND14

HELENA KNEW NOTHING ABOUT THE MACDONALD MURDERS?15

A. I WASN'T TOLD THAT, NO, SIR.16

Q. DID SHE EVER TELL YOU THAT SHE HAD TOLD THE FBI IN 198417

THAT SHE, YOUR MOTHER, WAS OF THE OPINION THAT YOUR SISTER18

COULD NOT HAVE BEEN PRESENT OR HAVE COMMITTED THE MURDERS19

BECAUSE SHE WAS NOT VIOLENT AND LOVED CHILDREN?20

A. WHAT I WAS -- WHAT MY MOTHER TOLD ME WAS THERE WAS A LINE21

BETWEEN BEING PRESENT OR COMMITTING THE MURDERS.22

Q. OKAY.  WELL, MY QUESTION WAS DID YOUR MOTHER EVER TELL23

YOU THAT SHE TOLD THE FBI IN 1984, THAT YOUR MOTHER WAS OF THE24

OPINION THAT HELENA COULD NOT HAVE BEEN PRESENT OR COMMITTED25
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THE MURDERS, THAT SHE WAS NOT VIOLENT AND LOVED CHILDREN?1

A. I WASN'T MADE AWARE OF THAT, THAT SHE HAD TOLD THE FBI2

THAT, NO.3

Q. DID SHE EVER TELL YOU THAT SHE TOLD THE FBI IN 1984, THAT4

HELENA, YOUR SISTER, WAS NOT BEING TREATED FAIRLY BY PRINCE5

BEASLEY OR TED GUNDERSON?6

A. NO, I WASN'T AWARE OF ANY OF THAT.7

Q. NOW, WE'VE ALREADY TALKED ABOUT PRINCE BEASLEY.  YOU KNOW8

WHO HE IS?9

A. RIGHT.10

Q. DO YOU KNOW WHO TED GUNDERSON IS?11

A. I THINK HE WAS A PRIVATE INVESTIGATOR.  I DON'T KNOW A12

WHOLE LOT ABOUT HIM.13

Q. IS IT YOUR UNDERSTANDING THAT HE WAS A PRIVATE14

INVESTIGATOR HIRED BY THE MACDONALD DEFENSE?15

A. I DON'T KNOW WHO HE WORKED FOR, I JUST -- I WAS AWARE OF16

THE NAME AND THAT HE WAS A PRIVATE INVESTIGATOR.17

Q. DID YOU EVER HEAR YOUR MOTHER EXPRESS THE OPINION THAT18

HELENA WAS BEING TREATED UNFAIRLY BY BEASLEY OR GUNDERSON?19

A. NO.  NO, I HAVEN'T.20

Q. DID YOU EVER HEAR YOUR MOTHER EXPRESS THE OPINION THAT21

HELENA'S MIND WAS GONE, ESPECIALLY WHEN UNDER THE INFLUENCE OF22

DRUGS OR ALCOHOL?23

A. I HAVE HEARD HER SAY THAT, YOU KNOW, THE DRUGS AND24

ALCOHOL HAD AFFECTED HER.  I NEVER HEARD HER USE THE TERM GONE25
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OR ANYTHING MORE SPECIFIC THAN JUST THAT THEY HAD AFFECTED1

HER.2

Q. DID YOU EVER HEAR YOUR MOTHER EXPRESS THE OPINION THAT3

WHEN DOING DRUGS HELENA THOUGHT ABOUT THE MACDONALD CASE, BUT4

YOUR SISTER WAS NOT INVOLVED IN THE CASE?5

A. NO, I HAVEN'T.6

Q. DID SHE EVER TELL YOU THAT SHE TOLD THESE THINGS TO LAW7

ENFORCEMENT?  YOUR MOTHER I MEAN.8

A. NO, SIR.9

Q. DID YOU EVER HEAR YOUR MOTHER STATE THAT AFTER -- WELL,10

LET ME ASK YOU THIS, WAS YOUR SISTER EVER TREATED AT DOROTHEA11

DIX HOSPITAL FOR ALCOHOLISM AND MENTAL PROBLEMS?12

A. I'M NOT AWARE OF THAT.  I WAS JUST AWARE OF HER TREATMENT13

AT CHAPEL HILL.14

Q. ARE YOU AWARE THAT DOROTHEA DIX IS A MENTAL HOSPITAL IN15

RALEIGH, NORTH CAROLINA?16

A. YES, SIR.17

Q. DID YOU EVER HEAR YOUR MOTHER EXPRESS THAT AFTER HER18

TREATMENT, THAT IS YOUR SISTER'S TREATMENT, AT DOROTHEA DIX19

FOR ALCOHOLISM AND MENTAL PROBLEMS THAT YOUR SISTER WAS NEVER20

RIGHT?21

A. I HAVE NOT HEARD THAT.22

Q. AND DID YOUR MOTHER TELL YOU THAT SHE TOLD THAT SAME23

SENTIMENT TO THE FBI IN 1984?24

A. NO, SIR.25
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Q. WHEN YOU HAD THESE TALKS IN 2007 WITH YOUR MOTHER, DID1

YOU DISCUSS THE PRIOR YEARS WHEN YOUR MOTHER HAD GIVEN2

INFORMATION ABOUT YOUR SISTER AND THE MACDONALD MURDERS?3

A. NO, WE NEVER WENT BACK OTHER THAN COVERING THE FACT OF4

WHAT HELENA CONFIDED IN HER.  SHE DIDN'T GO INTO YEARS PAST OR5

PRIOR HISTORY.6

Q. AND, OF COURSE, IF YOUR MOTHER WAS INTERVIEWED BY THE FBI7

ON JULY 19TH, 1984, THAT WOULD HAVE BEEN AFTER THE 1982 VISIT8

THAT YOUR MOTHER TOLD YOU ABOUT HELENA CONFIDING IN HER?9

A. THAT'S CORRECT.10

Q. AND AFTER YOUR SISTER DIED IN 1983?11

A. THAT'S CORRECT.12

Q. DID YOU EVER HEAR YOUR MOTHER EXPRESS THE OPINION THAT13

HELENA ENJOYED THE ATTENTION FROM THE MACDONALD CASE?14

A. SHE DIDN'T SAY SPECIFICALLY THE MACDONALD CASE.  I KNOW15

SHE WAS -- SHE ENJOYED ATTENTION TO A DEGREE.16

THE COURT:  LET'S TAKE A RECESS TILL 1:30.17

(LUNCHEON RECESS FROM 12:00 P.M., UNTIL 1:30 P.M.)18

(DEFENDANT PRESENT.)19

THE COURT:  GOOD AFTERNOON, EVERYONE.  PLEASE BE20

SEATED.  21

MR. STOECKLEY, YOU'RE STILL UNDER OATH.  I BELIEVE22

THE WITNESS IS STILL WITH MR. BRUCE.23

MR. BRUCE:  THANK YOU, SIR.  THANK YOU, YOUR HONOR.24

BY MR. BRUCE:25
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Q. MR. STOECKLEY, JUST A COUPLE MORE QUESTIONS.  I WAS1

QUESTIONING YOU WHEN WE BROKE FOR LUNCH ABOUT AN INTERVIEW2

THAT YOUR MOTHER GAVE TO THE FBI ON JULY 19TH, 1984.  DO YOU3

RECALL MY QUESTIONING BEFORE LUNCH?4

A. YES, SIR.5

Q. AND I WANTED TO ASK YOU IF YOUR MOTHER EVER EXPRESSED TO6

YOU SOMETHING LIKE THIS, THAT HELENA, YOUR SISTER, TOLD YOUR7

MOTHER THAT WHEN YOUR SISTER TESTIFIED AT THE MACDONALD TRIAL8

YOUR SISTER TOLD EVERYTHING SHE KNEW AND TOLD THE TRUTH?9

A. I WASN'T AWARE OF THAT.  I HAVE NO KNOWLEDGE OF IT.10

Q. OKAY.  SO, YOUR MOTHER DIDN'T TELL YOU THAT IS WHAT11

YOU'RE SAYING?12

A. CORRECT.13

Q. AND YOUR MOTHER DIDN'T TELL YOU THAT SHE TOLD THE FBI14

THAT STATEMENT IN '84?15

A. THAT'S CORRECT.  I HAVE NO KNOWLEDGE.16

Q. ALL RIGHT.  NOW, AFTER THE APRIL 25TH INTERVIEW -- DO YOU17

REMEMBER THE APRIL 25TH INTERVIEW WHERE AGENT JIM CHEROKE18

INTERVIEWED YOUR MOTHER IN THE PRESENCE OF YOU AND YOUR WIFE?19

A. YES, SIR.20

Q. AND THAT WAS JUST ABOUT FOUR DAYS AFTER AGENT CHEROKE HAD 21

INTERVIEWED YOU?22

A. YES, SIR.23

Q. AND IT WASN'T VERY LONG AFTER MARCH 31ST, WHEN YOUR24

MOTHER HAD SIGNED THE AFFIDAVIT, IS THAT RIGHT?25
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A. CORRECT, SIR.1

Q. IS IT FAIR TO SAY THAT BY THE END OF MR. CHEROKE'S2

INTERVIEW WITH YOUR MOTHER THAT YOUR MOTHER HAD WEARIED OF THE3

PROCESS SOMEWHAT?4

A. WHAT MY MOTHER SAID WAS SHE WAS FINISHED WITH IT.5

Q. DID SHE SAY THAT SHE HAD PASSED ON THE INFORMATION AND6

SHE DID NOT WISH TO DISCUSS THE MACDONALD CASE EVER AGAIN?7

A. CORRECT.  I DON'T KNOW IF THOSE WERE HER EXACT WORDS, BUT8

SHE DID SAY SHE WAS FINISHED.9

MR. BRUCE:  NO FURTHER QUESTIONS, YOUR HONOR.10

THE COURT:  ALL RIGHT.  REDIRECT.11

MR. WIDENHOUSE:  YES, YOUR HONOR.12

R E D I R E C T   E X A M I N A T I O N 1:32 P.M.13

BY MR. WIDENHOUSE:14

Q. JUST A COUPLE OF QUESTIONS, MR. STOECKLEY.  MR. BRUCE15

ASKED YOU IF YOUR SISTER, HELENA, DIDN'T DIE OF NATURAL CAUSES16

OF PNEUMONIA.  AND ISN'T IT TRUE THAT YOU KNOW THAT A17

CONTRIBUTING CAUSE OF HER DEATH WAS POST-HEPATITIS CIRRHOSIS18

OF THE LIVER?19

A. THAT'S CORRECT.20

Q. OKAY.  YOU ALSO MENTIONED ON CROSS-EXAMINATION THAT THE21

WAY YOUR MOTHER TALKED ABOUT THE MACDONALD INCIDENT TO YOU IN22

THE ASSISTED LIVING CENTER WAS NEW TO YOU?23

A. THAT'S CORRECT.  WE REALLY NEVER DISCUSSED IT IN DEPTH,24

BUT OUR CONVERSATIONS ABOUT END OF LIFE TOPICS LED US TO THAT25
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AND ULTIMATELY ME ASKING HER WHAT SHE KNEW AS THE TRUTH.1

Q. OKAY.  AND I BELIEVE BY THE TIME YOU WERE HAVING THIS2

DISCUSSION IN THE ASSISTED LIVING CENTER I THINK YOU SAID YOUR3

FATHER HAD PASSED AWAY?4

A. THAT'S CORRECT.5

Q. AND IN THE SORT OF HOUSEHOLD WHEN YOU WERE GROWING UP HE6

WAS THE ONE WHO REALLY MADE SURE THE MACDONALD MATTER DIDN'T7

GET DISCUSSED?8

A. WE KNEW BETTER THAN TO BRING IT UP.9

Q. HE DIDN'T WANT IT BROUGHT UP?10

A. HE DIDN'T WANT IT BROUGHT UP.11

Q. OKAY.  AND A LAST QUESTION.  MR. BRUCE KEPT ASKING YOU12

ABOUT WHETHER YOUR MOTHER TOLD THE FBI THAT HELENA WAS NOT13

PRESENT BECAUSE SHE LOVED KIDS AND, THEREFORE, WOULDN'T BE14

PRESENT AND COULDN'T COMMIT A MURDER OR WOULDN'T COMMIT A15

MURDER.  AND I THINK YOU TRIED TO EXPLAIN WHAT THAT STATEMENT16

MEANT TO YOU AND I WANT TO MAKE SURE YOU HAVE AN OPPORTUNITY17

TO DO THAT.18

A. HELENA WAS A VERY GIVING PERSON.  AND ALTHOUGH SHE HAD19

HER ALBATROSSES, THERE WERE STILL THINGS THAT WERE IMPORTANT20

TO HER IN THIS LIFE DESPITE THE FAILINGS, AND LOVING OTHERS21

AND BEING TRUTHFUL, AND THOSE WERE QUALITIES OUR PARENTS TRIED22

TO INSTILL IN US.  THOSE ARE QUALITIES THAT BROUGHT ME HERE23

ULTIMATELY.  IF WE CAN'T FIND THE TRUTH, THEN WHAT ARE ANY OF24

US -- 25
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Q. ALL RIGHT.  AND I GUESS MY LAST QUESTION IS I JUST WANT1

TO MAKE SURE YOU'RE CONFIDENT AS YOU SIT THERE TODAY THAT WHEN2

YOUR MOTHER SIGNED THAT AFFIDAVIT SHE KNEW WHAT SHE WAS DOING3

AND KNEW WHAT WAS ON THOSE TWO PAGES THAT YOU READ?4

A. YES, VERY MUCH SO.5

MR. WIDENHOUSE:  THANK YOU, YOUR HONOR.  NO FURTHER6

QUESTIONS.7

MR. BRUCE:  NO RECROSS, YOUR HONOR.8

THE COURT:  YOU MAY STEP DOWN.9

MR. WIDENHOUSE:  YOUR HONOR, COULD HE BE EXCUSED?10

THE COURT:  YES, SIR.  CALL YOUR NEXT WITNESS.11

MR. WIDENHOUSE:  THANK YOU.  WENDY ROUDER.12

(PAUSE.)13

WENDY PHYLLIS ROUDER, DEFENSE WITNESS, SWORN14

D I R E C T   E X A M I N A T I O N 1:39 P.M.15

BY MR. WIDENHOUSE:16

Q. GOOD AFTERNOON.  COULD YOU STATE YOUR NAME AND WHERE YOU17

LIVE FOR THE COURT, PLEASE?18

A. MY NAME IS WENDY PHYLLIS ROUDER AND I LIVE IN SAN19

FRANCISCO.20

Q. ALL RIGHT.  AND CAN YOU TELL US YOUR EDUCATIONAL21

BACKGROUND?22

A. YES.  I'LL START WITH THE MOST RECENT EDUCATION.  MY MOST23

RECENT DEGREE IS A J.D., AND THEN PRIOR TO THAT I RECEIVED A24

PH.D.  DO YOU WANT ME TO KEEP GOING BACKWARDS?25
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Q. THAT'S FINE.  WHAT'S YOUR PH.D. IN?1

A. SPEECH.2

Q. ALL RIGHT.  AND WHERE DO YOU WORK NOW?3

A. I WORK THROUGH THE LAW FIRM OF RENNE SLOAN HOLTZMAN AND4

SAKAI.5

Q. OKAY.  AND WHAT KIND OF WORK DO YOU DO?6

A. BASICALLY, I'M A WORK PLACE INVESTIGATOR.7

Q. AND WERE YOU INVOLVED IN THE JEFFREY MACDONALD TRIAL BACK8

IN 1979?9

A. I WAS.10

Q. OKAY.  AND HOW WERE YOU INVOLVED?11

A. I HAD JUST GRADUATED FROM LAW SCHOOL IN MARCH -- WELL,12

ACTUALLY I FINISHED COURSE WORK IN DECEMBER OF 1978.  I TOOK13

THE BAR.  IN MARCH OF '79, I JOINED THE DEFENSE TEAM14

ESSENTIALLY IN THE POSITION OF A LEGAL CLERK WAITING FOR BAR15

RESULTS, PASSED THE BAR, AND THEN CAME TO RALEIGH AS A TRIAL16

ASSISTANT ATTORNEY.17

Q. OKAY.  AND WERE YOU IN RALEIGH FOR THE ENTIRE TRIAL?18

A. I WAS.19

Q. OKAY.  WERE YOU IN THE COURTROOM EVERY DAY OR JUST SOME20

OF THE DAYS?21

A. JUST SOME OF THE DAYS I THINK.22

Q. ALL RIGHT.  AND DID YOU CONTINUE TO BE INVOLVED WITH THE23

MACDONALD LITIGATION AFTER THE TRIAL WAS OVER?24

A. FOR A SHORT TIME, YES.25
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Q. AND WHAT WERE YOU WORKING ON AT THAT POINT?1

A. I WAS WORKING ON -- ASSISTING IN WRITING THE BRIEF TO THE2

FOURTH CIRCUIT.3

Q. OKAY.  AND DO YOU KNOW SORT OF A BALLPARK TIME OF WHEN4

YOU CEASED BEING INVOLVED IN THE MACDONALD LITIGATION?5

A. I PASSED THE NEW YORK BAR IN 1981.  SO, BY THAT TIME I6

WAS WELL DONE I THINK.7

Q. ALL RIGHT.  AND YOU HAVEN'T BEEN INVOLVED IN THE8

LITIGATION SINCE THEN?9

A. CORRECT.10

Q. OKAY.  DURING THE TRIAL DO YOU -- DID YOU HAVE DIRECT11

CONTACT WITH HELENA STOECKLEY?12

A. I DID.13

Q. CAN YOU TELL US A LITTLE ABOUT THAT?14

A. I WAS THE ONLY ONE IN THE OFFICE ON A WEEKEND MORNING AND15

A PHONE CALL CAME INTO THE OFFICE ASKING THAT -- WELL, ASKING16

THAT HELENA STOECKLEY BE REMOVED FROM THE MOTEL WHERE SHE WAS17

STAYING.  AND I CALLED MR. BERNARD SEGAL, WHO AT THE TIME WAS18

DR. MACDONALD'S CHIEF COUNSEL, AND I ASKED HIM WHAT I SHOULD19

DO AND HE SAID GO TO THE MOTEL AND FIND OUT WHAT'S GOING ON.20

Q. OKAY.  AND DID YOU DO THAT?21

A. I DID.22

Q. DID YOU GO BY YOURSELF?23

A. I BELIEVE -- AND I'M NOT SURE WHETHER I MET A PERSON24

NAMED RED UNDERHILL AT THE MOTEL OR IF I LITERALLY WENT WITH25
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HIM.  I DON'T RECALL.1

Q. OKAY.  WHAT HAPPENED ONCE YOU GOT TO THE MOTEL?  WELL, DO2

YOU REMEMBER WHICH MOTEL IT WAS?3

A. I BELIEVE IT WAS CALLED THE JOURNEY'S END.4

Q. AND WHAT HAPPENED WHEN YOU GOT TO THE HOTEL?5

A. WELL, THE MOTEL LADY ESCORTED US TO THE ROOM IN WHICH MS.6

STOECKLEY AND HER COMPANION, MR. ERNIE DAVIS, WAS STAYING AND7

I GUESS OUR GOAL WAS TO EXTRICATE MS. STOECKLEY FROM WHATEVER8

CHAOS WAS GOING ON IN THE MOTEL ROOM.9

Q. AND COULD YOU TELL FROM BEING IN THE MOTEL ROOM WHAT KIND10

OF CHAOS MIGHT HAVE BEEN GOING ON?11

A. WHEN WE WALKED IN HER NOSE WAS BLEEDING AND SHE WAS12

YELLING AT MR. DAVIS.13

Q. ALL RIGHT.  WHAT WAS HER PHYSICAL CONDITION COULD YOU14

TELL?15

A. PHYSICALLY -- I MEAN, SHE WAS TOTALLY COGENT.  SO, I16

CAN'T SAY THAT OTHER THAN THE BLOODY NOSE AND SHE MAY HAVE HAD17

A CAST ON HER ARM I REMEMBER ANYTHING UNUSUAL ABOUT HER18

PHYSICAL CONDITION.19

Q. DO YOU RECALL WHETHER SHE WAS TAKEN TO A HOSPITAL THAT20

WEEKEND?21

A. NOT WITH ANY CERTAINTY.  I CAN'T RECALL.22

Q. OKAY.  AND WERE YOU ABLE TO CALM THE SITUATION?23

A. HOPEFULLY, BUT MR. DAVIS LEFT AND IT SEEMED CALMER AFTER24

HE LEFT.25
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Q. OKAY.  AND WHAT DID YOU DO AT THAT POINT?1

A. AT SOME POINT IN TIME I BELIEVE I ASKED HER IF SHE WAS2

OKAY ALONE OR IF SHE WANTED SOMEBODY TO BE WITH HER.  SHE3

INVITED ME TO STAY WITH HER.4

Q. OKAY.  AND WHAT DID YOU DO?5

A. WELL, I PROCEEDED TO SPEND THE NEXT SEVERAL HOURS WITH6

HER INTERRUPTED ONE TIME, I BELIEVE.7

Q. OKAY.  AND DID YOU ALL TALK?8

A. WE DID.  IT'S A LONG TIME TO BE SILENT.9

Q. OKAY.  AND WHAT KINDS OF THINGS DID YOU TALK ABOUT, IF10

YOU REMEMBER?11

A. I DO REMEMBER THAT WE TALKED ABOUT THEATER AND OPERA AND12

WE TALKED ABOUT HER FAMILY BACKGROUND.  I DON'T REMEMBER THE13

SPECIFICS OF IT, BUT I REMEMBER THAT AS A TOPIC.  AND EVERY14

ONCE IN A WHILE SHE WOULD RAISE ISSUES ABOUT HER INVOLVEMENT15

WITH THE MURDERS OF DR. MACDONALD'S FAMILY.16

Q. OKAY.  AND WHAT KINDS OF THINGS WOULD SHE -- I'LL LET YOU17

GET SOME WATER BEFORE I --18

A. THANK YOU.19

Q. OKAY.  AND WHAT KINDS OF THINGS WOULD SHE SAY WHEN SHE20

BROUGHT UP THE SUBJECT OF THE CASE?21

A. SHE WOULD SAY THAT SHE THINKS SHE WAS THERE, SHE FEELS22

GUILTY, SHE WISHES SHE COULD TAKE SODIUM PENTOTHAL TO PURGE23

HER GUILT.  SHE DIDN'T USE THE WORD PURGE, BUT ABOUT GETTING24

IT ALL OUT.  AND SHE REMEMBERED A ROCKING -- THERE BEING A25
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ROCKING HORSE AND THE LITTLE DAUGHTER.  AND THOSE WERE SOME OF1

THE REFERENCES SHE MADE.2

Q. OKAY.  AND DID THERE COME A POINT WHEN SHE HAD TO LEAVE3

THE JOURNEY'S END?4

A. YES.5

Q. AND DO YOU REMEMBER WHY?6

A. I BELIEVE IT WAS BECAUSE THE MOTEL LADY WAS YELLING GET7

HER OUT OF HERE, GET HER OUT OF HERE.8

Q. OKAY.  AND SO WHAT DID YOU DO?9

A. AT SOME POINT, MADE ARRANGEMENTS FOR ANOTHER HOTEL. 10

THAT'S WHAT I REMEMBER.11

Q. DO YOU REMEMBER AFTER ALL THIS TIME WHICH HOTEL IT WAS?12

A. I BELIEVE AT SOME POINT WE WOUND UP AT A HILTON INN.  I13

THINK THAT'S THE NAME.14

Q. OKAY.  AND DO YOU KNOW HOW SHE GOT TO THE HILTON?15

A. I BELIEVE MR. UNDERHILL WAS DRIVING.  WE ESCORTED HER TO16

THE HILTON.  I REMEMBER BEING IN A PARKING LOT ALONE WITH HER17

WHEN MR. UNDERHILL LEFT FOR A WHILE.18

Q. AND DID YOU HAVE CONVERSATIONS WITH HER WAITING AT THE19

HILTON?  FOR EXAMPLE, DID SHE WANT YOU TO STAY WITH HER AT THE20

HILTON?21

A. SHE ASKED ME TO STAY WITH HER.  I DON'T REMEMBER IF IT22

WAS AT THE HILTON.  JUST COULD -- COULD I -- SHE ASKED ME IF I23

COULD SPEND THE NIGHT WITH HER.24

Q. UH-HUH.  AND WHAT DID YOU TELL HER?25
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A. I TOLD HER THAT I NEEDED TO CHECK THAT WITH MY BOSS.1

Q. OKAY.  AND DID YOU END UP SPENDING THE NIGHT?2

A. NO.3

Q. OKAY.  BUT WAS SHE OKAY STAYING AT THE HILTON?4

A. I THINK -- I BELIEVE I PARTED FROM HER AT THE HILTON AND5

I -- I BELIEVE THAT'S THE PLACE.  AND I DON'T KNOW WHAT6

HAPPENED AFTER AND I DON'T HAVE ANY SPECIFIC MEMORY OF WHETHER7

THE HILTON WAS FINE WITH HER, NOT FINE WITH HER.  I DON'T8

REMEMBER.9

Q. DID YOU HAVE ANY DISCUSSIONS WITH HER AT THE HILTON10

BEFORE YOU LEFT ABOUT THE INCIDENT SURROUNDING THE TRIAL?11

A. AS THE HOURS PROGRESSED AND WE MOVED FROM LOCATION TO12

LOCATION, THE TOPIC OF HER INVOLVEMENT CAME UP.  13

Q. OKAY.  AND -- 14

A. I DON'T KNOW -- YOU KNOW, I CAN'T SAY THESE WORDS WERE AT15

THIS LOCATION AND THESE WORDS WERE AT THAT LOCATION.  I CAN'T16

REMEMBER THAT.17

Q. AND DID YOU MAKE ANY COMMENTS TO HER IN RESPONSE TO SOME18

OF THOSE THINGS SHE WAS SAYING?19

A. YES.  I EVENTUALLY SAID TO HER AT SOME POINT IN TIME,20

HELENA, WHY ARE YOU TELLING ME ALL THIS, WHY DON'T YOU TESTIFY21

THAT WAY ON THE STAND, OR SOMETHING TO THAT EFFECT.  I ASKED22

HER WHY SHE DIDN'T -- WOULDN'T TESTIFY.23

Q. AND WHAT WAS HER RESPONSE TO YOU?24

A. SHE SAID I CAN'T WITH THOSE DAMN PROSECUTORS SITTING25
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THERE.   1

Q. OKAY.  2

A. AND I BELIEVE SHE ADDED THEY'LL BURN ME, FRY ME, HANG ME,3

YOU KNOW, THOSE WORDS ARE NOT SPECIFIC.4

Q. OKAY.  LET ME SHOW YOU EXHIBIT 5080.  IT'S GOING TO COME5

UP ON THE SCREEN THERE.6

A. EXCUSE ME, I DIDN'T PREDICT THE WEATHER IN RALEIGH AND7

I'M WEARING THE WRONG -- HERE IN WILMINGTON, AND I'M WEARING8

THE WRONG GLASSES.  OKAY.  WHERE WOULD I LOOK?9

Q. IT SHOULD BE ON THE SCREEN.10

A. OKAY. 11

Q. AND DO YOU RECOGNIZE -- FROM READING -- FROM LOOKING AT12

THE FIRST HALF OF THE PAGE, DO YOU RECOGNIZE THE DOCUMENT?13

A. LOOKS LIKE AN AFFIDAVIT THAT I SIGNED.14

(DEFENSE EXHIBIT NUMBER 508015

WAS IDENTIFIED FOR THE RECORD.)16

Q. ALL RIGHT.  I'M GOING TO TAKE YOU TO THE LAST PAGE AND --17

A. THAT IS MY SIGNATURE.18

Q. ALL RIGHT.  AND DID YOU READ THE AFFIDAVIT BEFORE YOU19

SIGNED IT?20

A. YES.21

Q. DID YOU BY ANY CHANCE TYPE THE AFFIDAVIT YOURSELF?22

A. NO.23

Q. OKAY.  I'D LIKE TO DRAW YOUR ATTENTION TO PARAGRAPH FIVE24

OF THE AFFIDAVIT.25
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A. YES.1

Q. AND WOULD YOU JUST READ THAT TO YOURSELF AND TELL ME IF2

IT REFLECTS WHY YOU CAME TO DO THE AFFIDAVIT TO START WITH.3

A. IT DOES.4

Q. OKAY.  AND WOULD YOU READ PARAGRAPH FIVE FOR THE RECORD?5

A. IN AUGUST 2005, I WAS CONTACTED BY JEFFREY MACDONALD'S6

WIFE, KATHRYN MACDONALD.  SHE TOLD ME SHE WAS WORKING ON HER7

HUSBAND'S BEHALF IN A PARALEGAL CAPACITY.  8

KATHRYN MACDONALD ASKED ME IF I COULD RECALL ANY9

FURTHER DETAILS ABOUT MY INTERACTIONS WITH WITNESS HELENA10

STOECKLEY DURING HER TIME IN RALEIGH IN AUGUST OF 1979.  I11

RELATED TO HER THE INFORMATION I RECITE BELOW.12

Q. ALL RIGHT.  AND I'D LIKE TO DRAW YOUR ATTENTION TO13

PARAGRAPH SIX.  WELL, I GUESS -- IT LOOKS LIKE THERE ARE TWO14

PARAGRAPH SIXES.  I ASSUME THERE WERE TWO -- WERE THERE TWO15

PARAGRAPH SIXES WHEN YOU SIGNED THE AFFIDAVIT?16

A. I DIDN'T COUNT.  SORRY.  I DON'T KNOW.17

Q. YOU DON'T HAVE ANY REASON TO BELIEVE THIS ISN'T THE18

ACCURATE AFFIDAVIT?19

A. NO, I HAVE NO REASON TO BELIEVE THAT IT ISN'T ACCURATE.20

Q. ALL RIGHT.  WELL, THE SECOND PARAGRAPH NUMBER SIX --21

A. OKAY.22

Q. -- WOULD YOU READ THAT AND LET ME ASK YOU DOES IT REFLECT23

WHY YOU CAME TO GO LOOK FOR HELENA STOECKLEY --24

A. IT DOES.25
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Q. -- THAT WEEKEND?  AND COULD YOU READ THAT PARAGRAPH FOR1

THE RECORD?2

A. ON A WEEKEND MORNING, I BELIEVE THE WEEKEND OF AUGUST 18,3

1979, I WAS ALONE IN OUR COUNSEL OFFICE WHEN MR. SEGAL ASKED4

ME TO INVESTIGATE A COMPLAINT ALLEGEDLY MADE BY THE MANAGEMENT5

OF THE MOTEL WHERE HELENA STOECKLEY HAD BEEN REGISTERED TO6

STAY DURING HER TIME IN RALEIGH.7

THE COMPLAINT BY MOTEL MANAGEMENT WAS THAT MS.8

STOECKLEY WAS BEING ASSAULTED BY SOMEONE WHO THE MOTEL MANAGER9

DID NOT IDENTIFY AND THAT MS. STOECKLEY WAS CAUSING TROUBLE10

FOR THE MOTEL.11

Q. OKAY.  THANK YOU.  AND WHEN I ASK YOU TO READ THE NEXT12

ONE, YOU MAY NEED TO READ A LITTLE MORE SLOWLY.  I CAN'T HEAR13

QUITE AS FAST AS YOU TALK.  14

I'LL DRAW YOUR ATTENTION TO PARAGRAPH NINE OF THE15

AFFIDAVIT AND WOULD YOU READ IT FOR THE RECORD?16

A. KATHRYN MACDONALD INFORMED ME THAT A NEW WITNESS HAD COME17

FORWARD, A UNITED STATES MARSHAL, TO WHOM HELENA STOECKLEY HAD18

MADE REMARKABLY SIMILAR STATEMENTS.19

Q. WELL, LET ME STOP YOU A SECOND.  WHEN YOU SAY REMARKABLY20

SIMILAR STATEMENTS, REMARKABLY SIMILAR TO WHAT?21

A. TO THE STATEMENTS THAT APPARENTLY MRS. MACDONALD READ AS22

MY TESTIMONY IN VOIR DIRE IN 1979.23

Q. OKAY.  CONTINUE.  24

A. KATHRYN MACDONALD INFORMED ME THAT A NEW WITNESS HAD COME25
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FORWARD -- I'M SORRY, LET ME NOT BACKTRACK.  SHE TOLD ME THE1

SAME UNITED STATES MARSHAL HAD SWORN THAT ALSO IN HIS PRESENCE2

ONE OF THE PROSECUTORS, JAMES BLACKBURN, HAD THREATENED TO3

INDICT MS. STOECKLEY FOR MURDER IF SHE WERE TO MAKE THE SAME4

ADMISSIONS REGARDING HER INVOLVEMENT IN THE MACDONALD MURDERS5

IN THE COURTROOM.6

Q. ALL RIGHT.  AND DID YOU RECOGNIZE THE NAME OF JAMES7

BLACKBURN WHEN YOU HEARD IT IN 2005?8

A. I DID.9

Q. AND WHAT DID YOU RECOGNIZE IT TO BE?10

A. THAT HE WAS ONE OF THE TWO TRIAL PROSECUTORS IN THE CASE11

OF UNITED STATES V. JEFFREY MACDONALD.12

Q. ALL RIGHT.  WHEN YOU HEARD THIS INFORMATION OR GOT THIS13

INFORMATION, WAS IT THE FIRST TIME THAT YOU HAD HEARD ABOUT A14

POSSIBLE THREAT TO HELENA STOECKLEY BY ONE OF THE PROSECUTORS15

IN THE MACDONALD TRIAL?16

A. ABSOLUTELY.17

Q. AND DID YOU FIND THIS REVELATION SIGNIFICANT?18

A. ABSOLUTELY.19

Q. AND WHY IS THAT?20

A. BECAUSE IT RANG A BELL FOR ME.  THE BELL THAT RANG WAS,21

AH-HA, THAT'S WHY SHE SAID SHE CAN'T TESTIFY WITH THOSE DAMN22

PROSECUTORS SITTING THERE.  IN '79, I HAD NO SUCH ASSOCIATION23

WITH THAT PHRASE.24

Q. OKAY.  AND LET ME TAKE YOU TO PARAGRAPH TEN OF THE25
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AFFIDAVIT AND ASK YOU TO READ IT TO YOURSELF AND TELL ME IF IT1

REFLECTS YOUR RESPONSE WHEN YOU HEARD ABOUT THE PROSECUTOR'S2

THREAT.3

(PAUSE.)4

A. OKAY.  SHALL I READ IT? 5

Q. YES, IF YOU COULD READ IT FOR THE RECORD AS WELL.6

A. MY FIRST STATEMENT TO MRS. MACDONALD WAS NOW IT ALL MAKES7

SENSE.  SHE ASKED ME WHAT I MEANT AND I SAID THAT AFTER HELENA8

STOECKLEY HAD MADE HER STATEMENTS TO ME TOTALLY UNSOLICITED I9

HAD ASKED HER WHY SHE WAS MAKING ADMISSIONS TO ME IN PRIVATE10

WHEN SHE HAD MADE PUBLIC DENIALS IN THE COURTHOUSE AND WHY11

DIDN'T SHE TESTIFY IN COURT AS TO WHAT SHE WAS TELLING ME. 12

SHE THEN RESPONDED, I CAN'T, I'M AFRAID.  13

I ASKED HER WHAT SHE WAS AFRAID OF.  I FULLY14

EXPECTED HER TO SAY THAT SHE WAS AFRAID OF THE PEOPLE WITH15

WHOM SHE WAS INVOLVED THE NIGHT OF THE MACDONALD FAMILY16

MURDERS OR THAT PERSON OR PERSONS WHO THE MOTEL MANAGER HAD17

REPORTED AS HAVING ASSAULTED HER.18

THUS, I WAS VERY SURPRISED WHEN MS. STOECKLEY19

RESPONDED THAT SHE COULD NOT TESTIFY AS TO WHAT SHE WAS20

SHARING WITH ME BECAUSE OF THOSE DAMN PROSECUTORS SITTING21

THERE AND SHE ADDED WORDS TO THE EFFECT OF THEY'LL FRY ME.22

Q. ALL RIGHT.  NOW, THERE'S SEVERAL CLAUSES OR PHRASES IN23

PARAGRAPH TEN THAT ARE EMPHASIZED BY BEING IN ITALICS.  DID24

YOU DIRECT THAT THE AFFIDAVIT BE PREPARED WITH THOSE EMPHASES?25
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A. I DON'T RECALL.  I DOUBT IT, BUT I DON'T RECALL.1

Q. OKAY.  WHEN YOU READ THE AFFIDAVIT BEFORE YOU SIGNED IT2

AND DECIDED TO SIGN IT, DID YOU THINK THAT THE EMPHASES WERE3

APPROPRIATE?4

A. THEY'RE NOT INAPPROPRIATE.  AND I DON'T KNOW THAT IT'S A5

COMPLETE PICTURE OF MY THOUGHT PROCESS IN 1979, BUT I DON'T6

THINK THEY WERE INAPPROPRIATE.7

Q. OKAY.  WELL, CAN YOU TELL US WHY THE WORDS NOW IT ALL8

MAKES SENSE WERE EMPHASIZED?9

A. AH, THAT ITALIC WORD.  I WAS FOCUSING ON I FULLY10

EXPECTED.  NOW IT ALL MAKES SENSE IS TOTALLY APPROPRIATE AND11

IT PROBABLY CAPTURED MY INFLECTION AS WELL.  I TEND TO GET12

EXCITED WHEN I GET EXCITED.13

Q. AND YOU DON'T HAVE THE SAME RECOLLECTION ABOUT FULLY14

EXPECTED?15

A. THAT'S WHAT I WAS REFERRING TO, YES.16

Q. AND IN THE NEXT TO THE LAST SENTENCE -- LINE OF PARAGRAPH17

TEN THERE'S AN EMPHASIS ON THOSE DAMN PROSECUTORS SITTING18

THERE.  WAS THAT AN APPROPRIATE EMPHASIS DO YOU THINK?19

A. YES.20

Q. ALL RIGHT.  AND IN THE LAST LINE THE EMPHASIS ON THEY'LL21

FRY ME, WAS THAT AN APPROPRIATE EMPHASIS BASED ON YOUR THOUGHT22

PROCESS?23

A. PROBABLY NOT.  PROBABLY NOT.24

Q. NOW, THAT LAST LINE -- LET ME ASK YOU THIS, IN25
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PREPARATION FOR COMING HERE TODAY AND TESTIFYING, DID YOU1

REVIEW YOUR -- THE TRANSCRIPT OF YOUR VOIR DIRE TESTIMONY FROM2

1979?3

A. VERY BRIEFLY.4

Q. ALL RIGHT.  AND DO YOU REMEMBER FROM THAT REVIEW WHETHER5

THE WORDS TO THE EFFECT OF THEY'LL FRY ME APPEARS IN YOUR VOIR6

DIRE TESTIMONY?7

A. IT DOES NOT.8

Q. ALL RIGHT.  AND WHY WOULD IT APPEAR IN THE AFFIDAVIT AND9

NOT THE VOIR DIRE TESTIMONY?10

A. WHEN MRS. MACDONALD TOLD ME ABOUT THE MARSHAL HAVING11

REVEALED WHAT HE REVEALED ABOUT MR. BLACKBURN THAT'S WHAT I12

REMEMBERED.  AT THE MOMENT I SAID TO MRS. MACDONALD, AH,13

THAT'S WHAT SHE MEANT AND MRS. MACDONALD ASKED ME WHAT DID IT14

MEAN AND THEN I SAID THAT'S WHAT THOSE WORDS THOSE DAMN15

PROSECUTORS SITTING THERE AND I THINK SHE ADDED THEY'LL FRY16

ME, BURN ME, HANG ME.  THAT WAS MY EUREKA MOMENT.  THAT'S WHAT17

I REMEMBERED SAYING TO MRS. MACDONALD.  THAT'S WHAT I18

REMEMBERED AT THAT MOMENT.  THAT'S WHAT I REMEMBER NOW.  BUT I19

CAN'T EXPLAIN WHY IT'S NOT IN MY TRIAL VOIR DIRE TESTIMONY.20

Q. ALL RIGHT.  WELL, AS YOU SIT HERE TODAY EVEN AFTER 3321

YEARS, ARE YOU SATISFIED, YOU KNOW, TO YOURSELF THAT SHE USED22

WORDS OR WORDS TO THAT EFFECT IN 1979?23

A. ABOUT THEY'LL FRY ME --24

Q. YES.25
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A. -- OR THOSE DAMN PROSECUTORS?1

Q. YES.2

A. IT'S IN MY HEAD SO I'M SATISFIED.  DO I -- CAN I3

INDEPENDENTLY SEPARATE OUT THE TWO PHRASES AND SAY, AH, SHE4

HAD HER HAND IN THIS POSITION, THAT POSITION, I SEE IT?  NO, I5

CAN'T GO THAT FAR.6

Q. LET ME DIRECT YOUR ATTENTION TO PARAGRAPH 11 OF THE7

AFFIDAVIT AND ASK IF YOU WOULD READ IT FOR THE RECORD.8

A. HELENA STOECKLEY MAY HAVE SAID BURN ME OR HANG ME INSTEAD9

OF FRY ME.  MY SPECIFIC RECALL AFTER 26 YEARS IS THAT THE10

WORDS SHE USED EXPRESSED IN HER VERNACULAR HER FEAR OF THE11

PROSECUTION IMPOSING ADVERSE CONSEQUENCES ON HER WERE SHE TO12

TESTIFY TRUTHFULLY.13

Q. ALL RIGHT.  AND IF I COULD TAKE YOU TO PARAGRAPH 15 OF14

THE AFFIDAVIT AND ASK IF YOU WOULD READ THAT FOR THE RECORD?15

A. FURTHER, I DID NOT REALIZE THAT MR. BLACKBURN HAD MET16

WITH MS. STOECKLEY, AS I HAD THOUGHT HE WOULD HAVE HAD TO17

MIRANDIZE HER, AND THAT IF HE DID SO, SHE WOULD REFUSE TO18

SPEAK WITH HIM, OR IF SHE PLEADED THE FIFTH AMENDMENT IN19

COURT, THIS ALONE WOULD RAISE REASONABLE DOUBT REGARDING HER20

INVOLVEMENT IN THE MACDONALD MURDERS.21

Q. SO, YOU DON'T -- DO YOU HAVE A RECOLLECTION OF BEING IN22

THE COURTROOM ON THE DAY THAT THERE WAS ESSENTIALLY NO COURT23

SO THAT THE VARIOUS PARTIES COULD INTERVIEW MS. STOECKLEY?24

A. YES, I REMEMBER THAT.25
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Q. OKAY.  BUT YOU DON'T HAVE -- YOU DIDN'T REALIZE THAT MR.1

BLACKBURN WAS GOING TO INTERVIEW HER?2

A. NO, I JUST -- NO, I DID NOT REALIZE THAT.  I WAS3

CONCERNED -- NOT CONCERNED -- I REALIZED THE DEFENSE WAS GOING4

TO INTERVIEW HER.  AND TO TELL YOU THE TRUTH, I FELT A LITTLE5

LEFT OUT BECAUSE THEY DIDN'T INVITE ME INTO THAT ROOM.6

Q. OKAY.  FAIR ENOUGH.  I WOULD HAVE FELT LEFT OUT TOO.  LET7

ME TAKE YOU TO PARAGRAPH 17 OF THE RECORD -- I MEAN OF THE8

AFFIDAVIT AND ASK IF YOU WOULD READ THAT FOR THE RECORD?9

A. THE FACT THAT HELENA STOECKLEY'S ADMISSIONS TO ME WERE10

DISCOUNTED AFTER VOIR DIRE HAS ALWAYS TROUBLED ME, AND I FELT11

COMPELLED TO BRING MY FURTHER RECOLLECTIONS TO THE COURT'S12

ATTENTION, GIVEN THE TESTIMONY THAT -- IT PROBABLY SHOULD HAVE13

CONTAINED THE WORDS THAT GIVEN THE TESTIMONY I UNDERSTOOD14

ABOUT MR. JAMES BRITT.15

Q. AND I KNOW YOU'VE ALREADY TESTIFIED THAT YOU AT LEAST16

BRIEFLY REVIEWED YOUR VOIR DIRE TESTIMONY --17

A. VERY BRIEFLY.18

Q. -- IN PREPARATION.  IN YOUR REVIEW OF THAT, DID IT SEEM19

TO BE ACCURATE?  IN OTHER WORDS, AFTER 26 YEARS, DID YOU THINK20

YOU SAID WHAT YOU THOUGHT YOU EXPERIENCED THAT WEEKEND?21

A. YES, IT WAS ACCURATE TO MY RECOLLECTION.22

MR. WIDENHOUSE:  THANK YOU, YOUR HONOR.  NO FURTHER23

QUESTIONS.24

THE COURT:  CROSS.25
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MR. BRUCE:  THANK YOU, YOUR HONOR.1

C R O S S  -  E X A M I N A T I O N 2:01 P.M.2

BY MR. BRUCE:3

Q. MS. ROUDER, MY NAME IS JOHN BRUCE AND I'D LIKE TO ASK YOU4

A FEW QUESTIONS.5

A. CERTAINLY.6

Q. I BELIEVE YOU TESTIFIED ON DIRECT EXAMINATION THAT A CALL7

CAME INTO THE OFFICE WHERE YOU WERE WORKING ON THAT WEEKEND8

MORNING, IS THAT RIGHT?9

A. THAT'S CORRECT.10

Q. AND WAS THE CALL TO YOU FROM THE HOTEL MANAGEMENT?11

A. MOTEL.  THAT'S MY MEMORY, YES.12

Q. MOTEL MANAGEMENT.13

A. YES.14

Q. AND THEN YOU CALLED MR. SEGAL?15

A. CORRECT.16

Q. OKAY.  FOR INSTRUCTIONS?17

A. CORRECT.18

Q. AND WHEN YOU SAY YOU WERE WORKING IN THE OFFICE, WHERE19

WAS THE OFFICE?20

A. SOMEWHERE DOWNTOWN RALEIGH, NOT TOO FAR FROM THE21

COURTHOUSE.22

Q. SO, THE DEFENSE TEAM HAD AN OFFICE OUTSIDE THE FEDERAL23

BUILDING?24

A. YES, I BELIEVE SO.  THAT'S MY MEMORY.25
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Q. OKAY.  NOW, WHEN YOU WENT OVER TO THE JOURNEY'S END AND1

RESCUED HELENA FROM HER BOYFRIEND, WOULD THAT BE A FAIR2

CHARACTERIZATION?3

A. I'M SORRY, A LITTLE LOUDER, PLEASE.4

Q. DID YOU GO OVER TO THE JOURNEY'S END AND RESCUE HELENA5

FROM HER BOYFRIEND IN ESSENCE?6

A. I DON'T KNOW THAT I RESCUED HER.  I DON'T KNOW THAT7

RESCUE IS A FAIR WORD AND NO.8

Q. OKAY.  BUT YOU WENT OVER THERE AND SHE HAD A BLOODY 9

NOSE --10

A. CORRECT.11

Q. -- AND WAS YELLING AT HIM, IS THAT RIGHT?12

A. AND WHAT?13

Q. AND WAS YELLING AT HIM?14

A. YES, THAT'S CORRECT.15

Q. AND YOU ASKED HER IF SHE WANTED HIM TO LEAVE?16

A. YES, I BELIEVE I DID.17

Q. AND SHE SAID YES?18

A. THAT'S CORRECT.19

Q. AND SHE ASKED -- YOU TRANSMITTED THAT MESSAGE THAT HE20

NEEDED TO LEAVE?21

A. I DON'T REMEMBER WHAT I SAID, IF I TRANSMITTED THE22

MESSAGE.  I MIGHT -- I MAY HAVE TRANSMITTED THE MESSAGE.23

Q. ANYWAY, HE LEFT?24

A. CORRECT.25
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Q. AND THE ONLY PERSON HELPING OR THE ONLY PERSONS HELPING1

HELENA AT THE JOURNEY'S END WITH THIS AT THAT TIME WERE YOU2

AND RED UNDERHILL?3

A. THAT'S MY MEMORY, YES.4

Q. ALL RIGHT.  THERE WERE NO DEPUTY U.S. MARSHALS THERE?5

A. I DON'T BELIEVE THERE WERE.  NO, I DON'T REMEMBER ANY.6

Q. YOU WOULD HAVE NOTICED IF THERE HAD BEEN ANY THERE, IS7

THAT RIGHT?8

A. NOT IF I HAD NOT REGULARLY KNOWN WHO THEY WERE.  I MEAN,9

I DON'T KNOW WHO MR. BRITT IS OR WAS.10

Q. WELL, I MEAN, WOULDN'T YOU HAVE KNOWN IF, IN THAT LITTLE11

HOTEL ROOM, THERE WAS A DEPUTY U.S. --12

A. OH, IN THE ROOM.  NO, THERE WAS NOBODY ELSE IN THE ROOM13

BESIDES MR. DAVIS INITIALLY, MR. UNDERHILL AND MS. STOECKLEY14

AND MYSELF.  YES, I WOULD HAVE KNOWN IN THE ROOM.15

Q. ALL RIGHT.  SO, THERE WAS NOBODY INTERACTING THAT YOU SAW16

WITH HELENA STOECKLEY OTHER THAN YOU AND RED UNDERHILL?17

A. AND MR. DAVIS.18

Q. AND MR. DAVIS, HER BOYFRIEND, IS THAT RIGHT?19

A. YES, THAT'S CORRECT.20

Q. OKAY.  NOW, AS I UNDERSTAND IT, WHILE YOU WERE TALKING TO21

MS. STOECKLEY SHE ASKED YOU TO REMAIN, IS THAT RIGHT?22

A. SHE DID.23

Q. AFTER MR. DAVIS HAD LEFT SHE WANTED SOMEONE TO STAY WITH24

HER, IS THAT RIGHT?25
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A. THAT'S CORRECT.1

Q. AND YOU BEGAN CONVERSING WITH HER AT THE JOURNEY'S END2

MOTEL?3

A. THAT'S CORRECT.4

Q. AND RED UNDERHILL WAS NOT PRESENT AT THIS TIME?5

A. HE WAS IN AND OUT.  I BELIEVE -- HE WAS IN AND OUT.  SO,6

AT WHICH TIME IS THIS TIME?7

Q. AT THE TIME THAT SHE WAS MAKING STATEMENTS TO YOU ABOUT8

THE MACDONALD MURDERS.9

A. I DON'T BELIEVE HE WAS PRESENT.10

Q. IT WAS JUST YOU AND MS. STOECKLEY?11

A. THAT'S MY UNDERSTANDING, CORRECT.12

Q. ALL RIGHT.  WHEN YOU WENT OVER TO THE HOTEL, DID MR.13

SEGAL GIVE YOU ANY INSTRUCTIONS ABOUT QUESTIONING MS.14

STOECKLEY?15

A. I DON'T RECALL ONE WAY OR THE OTHER.16

Q. WELL, DID YOU HAVE IT IN YOUR MIND WHEN YOU WERE GOING17

OVER TO THE MOTEL THAT YOU WOULD QUESTION HER ABOUT THE18

MACDONALD CASE?19

A. I HAD IT IN MY MIND THAT I WOULD NOT QUESTION HER ABOUT20

THE MACDONALD CASE.21

Q. YOU DECIDED IN ADVANCE YOU WERE NOT GOING TO DO THAT?22

A. I WOULD NOT INITIATE QUESTIONING, CORRECT.23

Q. ALL RIGHT.  BUT THE TOPIC JUST ACCIDENTALLY CAME UP?24

A. IT DIDN'T ACCIDENTALLY CAME UP, SHE BROUGHT IT UP.25
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Q. SHE BROUGHT UP THE TOPIC?1

A. YES.2

Q. WHICH WAS CONTRARY TO YOUR PLAN?3

A. I HAD NO -- I HAD NO PLAN.  I WAS SENT OVER THERE TO4

FIGURE OUT WHAT WAS GOING ON, WHY THE MOTEL LADY WAS SAYING5

GET HER OUT OF HERE, GET HER OUT OF HERE.  SO, I HAD NO PLAN6

BEYOND GOING OVER TO DEAL WITH THAT DRAMA OF THE MOTEL LADY7

CALLING AND YELLING GET HER OUT OF HERE.8

Q. MY UNDERSTANDING IS THAT YOU MADE DETAILED NOTES OF THESE9

CONVERSATIONS WITH HELENA STOECKLEY?10

A. YOU KNOW, I HAVE THOUGHT ABOUT WHETHER I MADE NOTES AND I11

DON'T KNOW THAT I DID MAKE NOTES.  I KNOW THERE'S A REFERENCE12

TO NOTES I BELIEVE AND I DON'T REMEMBER MAKING NOTES.  13

SO, THERE IS A REFERENCE, IF I RECALL, IN THE VOIR14

DIRE TESTIMONY TO NOTES, BUT I CAN'T SAY THAT INDEPENDENTLY I15

REMEMBER MAKING NOTES.  I CERTAINLY DIDN'T MAKE16

CONTEMPORANEOUS NOTES.  IF I DID MAKE NOTES, IT WOULD HAVE17

BEEN LATER THAT DAY.18

Q. ALL RIGHT.  WELL, THAT WAS GOING TO BE MY NEXT QUESTION. 19

YOU DON'T RECALL MAKING NOTES WHILE HELENA WAS TALKING TO YOU?20

A. CORRECT.21

Q. SO, IF YOU MADE NOTES, AS IS REFLECTED IN THE TRIAL22

TRANSCRIPT, THAT WOULD HAVE BEEN LATER?23

A. THAT'S RIGHT.24

Q. AND DID YOU DO THAT, MAKE THE NOTES LATER, AT THE25
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SUGGESTION OR DIRECTION OF BERNIE SEGAL?1

A. I DON'T REMEMBER, BUT THAT WOULDN'T BE IMPLAUSIBLE.2

Q. BECAUSE YOU WERE WORKING FOR HIM ON THE CASE?3

A. CORRECT.  CORRECT.4

Q. NOW, AS I UNDERSTAND IT, WHILE YOU WERE STAYING --5

REMAINING WITH HELENA STOECKLEY AT THE JOURNEY'S END THE6

MANAGEMENT CAME AND ASKED HER TO LEAVE?7

A. THE FEMALE MANAGER OF THE MOTEL, YES, CAME AND DEMANDED8

THAT I OR WE GET HER OUT OF HERE.9

Q. AND DID YOU CALL MR. SEGAL FOR FURTHER DIRECTION?10

A. I PROBABLY DID BECAUSE I WOULDN'T HAVE KNOWN WHERE SHE11

SHOULD GO, BUT I CAN'T REMEMBER THAT I DID.12

Q. WELL, DIDN'T YOU FIND OUT OR THE TEAM FIND OUT THAT THE13

HILTON WOULD TAKE HER?14

A. APPARENTLY, YES, THE TEAM DID FIND OUT BECAUSE APPARENTLY15

WE WENT TO THE HILTON HOTEL.  WHEN I SAY APPARENTLY, I HAVE A16

MEMORY OF DRIVING WITH HER TO SOME OTHER RESIDENTIAL LOCATION17

AND I BELIEVE IT WAS THE HILTON HOTEL.18

Q. OKAY.  AND THEN AFTER ARRIVING AT THE HILTON, DID YOU19

ASSIST HER IN GETTING CHECKED IN?20

A. I DON'T REMEMBER.21

Q. AND DID YOU REMAIN THERE WITH HER FOR A WHILE?22

A. I REMAINED AT A SITE, WHICH I BELIEVE WAS THE HILTON,23

UNTIL SUCH TIME AS JUDGE DUPREE PHONED ME.24

Q. WELL, WE'LL GET TO THAT IN A MINUTE.25
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A. OKAY.1

Q. YOU TESTIFIED ON DIRECT EXAMINATION THAT YOU DID NOT TYPE2

THIS AFFIDAVIT WHICH IS DEFENSE EXHIBIT 5080.  AND WE'LL PUT3

IT ON THE SCREEN.  IS THAT CORRECT?4

A. THAT'S CORRECT.5

Q. WHO DID TYPE IT?6

A. I DON'T KNOW.7

Q. HOW DID YOU GET IT?8

A. IT WAS MAILED TO ME OR FAXED TO ME OR --9

Q. WELL, DOES IT APPEAR TO HAVE ANY FAX TRANSMITTAL10

INFORMATION ON IT?11

A. NOT THAT I CAN SEE SO IT PROBABLY WAS SENT TO ME IN U.S.12

MAIL.13

Q. AND IT WAS SENT BY KATHRYN MACDONALD?14

A. I DON'T KNOW WHO DEPOSITED IT IN THE MAIL.15

Q. WELL, YOUR ONLY CONVERSATION ABOUT THIS BEFORE IT ARRIVED16

IN THE MAIL WAS WITH KATHRYN MACDONALD?17

A. THAT'S CORRECT.18

Q. AND THEN IT CAME --19

A. WELL, I THINK THAT'S CORRECT.  I DON'T INDEPENDENTLY20

REMEMBER TALKING TO AN ATTORNEY AFFILIATED WITH DR. MACDONALD21

AT THE TIME, BUT SOMETHING ABOUT YOUR QUESTION SAYS MAYBE I22

DID SPEAK WITH AN ATTORNEY.  I DON'T KNOW.23

Q. WELL, DID YOU OR DIDN'T YOU?24

A. I DON'T REMEMBER.  I DON'T REMEMBER.  I JUST WANT TO25
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SHARE WITH YOU THAT I'M NOT SPECIFICALLY RULING THAT1

POSSIBILITY OUT.2

Q. WOULD THAT HAVE BEEN MR. TIMOTHY JUNKIN?3

A. COULD HAVE BEEN.  COULD HAVE BEEN.4

Q. DO YOU KNOW HIM?5

A. NO, NEVER MET HIM.6

Q. DO YOU KNOW WHO I'M TALKING ABOUT?7

A. THAT'S A NAME THAT WAS AFFILIATED ON VARIOUS DOCUMENTS, I8

BELIEVE, WITH THE MACDONALD CASE.9

Q. COULD IT HAVE BEEN MR. WADE SMITH?10

A. OH, I KNOW MR. SMITH.  NO, IT WASN'T MR. SMITH.11

Q. OKAY.  SO, YOU'RE NOT SURE IF YOU TALKED TO ANYONE, BUT12

KATHRYN MACDONALD --13

A. CORRECT.14

Q. -- BEFORE THE AFFIDAVIT ARRIVED IN THE MAIL?15

A. CORRECT.16

Q. AND IT ARRIVED AS A PAPER COPY?17

A. I ASSUME SO.18

Q. WELL, DID YOU MAKE ANY CHANGES TO IT?19

A. NO.20

Q. AND LET'S GO TO THE LAST PAGE OF THE EXHIBIT, PLEASE.  I21

NOTICE THAT THE ONLY THING ON THIS PAGE IS YOUR SIGNATURE AND22

THE NOTARY.23

A. CORRECT.24

Q. DID YOU KEEP A COPY OF THE AFFIDAVIT?25
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A. NO.1

Q. ARE YOU ABSOLUTELY CERTAIN THAT THE FIRST FOUR PAGES OF2

THE AFFIDAVIT ARE JUST LIKE IT WAS WHEN YOU SIGNED IT?3

A. I DO NOT WALK AROUND REMEMBERING THE CONTENT OF DOCUMENTS4

I'VE READ SO I CANNOT SAY WITH 100 PERCENT CERTAINTY THAT THE5

FIRST FOUR PAGES ARE WHAT I SIGNED, BUT THEY DON'T LOOK6

UNFAMILIAR TO ME AND I WOULD SURMISE THAT THEY ARE EXACTLY7

WHAT I READ.8

Q. YOU SIGNED IT ON NOVEMBER 29TH, 2005, IS THAT CORRECT?9

A. THAT IS CORRECT.  SEVEN YEARS AGO.10

Q. AND THAT WAS OVER 26 YEARS -- 36 YEARS --11

A. NO.  NO.  NO.12

Q. 26 YEARS AFTER --13

A. I'M ONLY 33 YEARS OLD SO --14

Q. IT WAS OVER 26 YEARS AFTER THE MACDONALD TRIAL?15

A. 27 YEARS.16

Q. OKAY.17

A. 26.  26 YEARS.  I MEAN ONE PLUS FIVE.18

Q. WELL, THE TRIAL WAS IN JULY AND AUGUST OF '79, IS THAT19

CORRECT.20

A. YEAH.  26 YEARS.21

Q. IF YOU MADE CONTEMPORANEOUS NOTES -- NOT CONTEMPORANEOUS22

NOTES.  I WITHDRAW THAT.  IF YOU MADE NOTES THAT DAY OF YOUR23

CONVERSATIONS WITH HELENA STOECKLEY, ARE THOSE MORE LIKELY TO24

BE AN ACCURATE RECOLLECTION THAN AN AFFIDAVIT DONE 26 YEARS25
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LATER?1

A. IF I MADE THEM, YES.2

Q. AND THIS HAPPENED -- BY THE WAY, WAS IT SATURDAY OR3

SUNDAY?4

A. I BELIEVE IT WAS SUNDAY.5

Q. OKAY.  SO, IT WAS THE NEXT DAY ON MONDAY THAT YOU6

TESTIFIED IN COURT ON VOIR DIRE EXAMINATION ABOUT THIS?7

A. THAT SEEMS TO BE MY MEMORY, YES.8

Q. SO, IS IT LIKELY THAT YOUR RECOLLECTION WAS FRESHER WHEN9

YOU TESTIFIED THE DAY AFTER THIS HAPPENED AS OPPOSED TO 2610

YEARS LATER?11

A. IT'S LIKELY, YES.12

Q. OKAY.  SO, LET'S GO TO PAGE -- TRIAL DAY 22, PAGE 136. 13

AND CAN YOU SEE THAT?14

A. I CAN.15

Q. WOULD YOU PLEASE READ STARTING AT LINE TEN DOWN TO LINE16

17?17

A. OKAY.  18

MR. UNDERHILL HAD GONE UPSTAIRS TO GET HIS CLOTHES. 19

AGAIN, OUR CONVERSATION WAS PREDOMINANTLY SMALL TALK.  THERE20

WAS A PAUSE.  SHE SAID I STILL THINK I WAS THERE IN THAT HOUSE21

THAT NIGHT.  AND I SAID, HELENA, IS IT A FEELING OR -- A22

FEELING YOU'RE HAVING OR A MEMORY?  SHE SAID IT'S A MEMORY.  I23

REMEMBER STANDING AT THE COUCH HOLDING A CANDLE ONLY, YOU24

KNOW, IT WASN'T DRIPPING WAX, IT WAS DRIPPING BLOOD.25
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Q. ALL RIGHT.  IS THAT CONSISTENT WITH YOUR RECOLLECTION OF1

WHAT YOU TESTIFIED TO IN 1979?2

A. IT IS.3

Q. NOW, LET'S COMPARE THAT TO GOING BACK TO DEFENSE EXHIBIT4

5080 AT PAGE THREE, PARAGRAPH TEN.  WHEN YOU SAY IN YOUR5

AFFIDAVIT IN THAT PARAGRAPH AFTER HELENA STOECKLEY HAD MADE6

HER STATEMENTS TO ME TOTALLY UNSOLICITED, I HAD ASKED HER WHY7

SHE WAS MAKING ADMISSIONS TO ME IN PRIVATE WHEN SHE HAD MADE8

PUBLIC DENIALS AT THE COURTHOUSE, IS THAT SORT OF A 26 YEAR9

LATER PARAPHRASE OF WHAT WE READ?10

A. YOU WANT ME TO -- YOU WANT MY OPINION OR YOU WANT ME -- 11

Q. YES.12

A. MY OPINION IS THAT IS NOT A PARAPHRASE OF WHAT I READ.13

Q. OKAY.  WELL, WHEN YOU MADE THE PHASE -- WHEN YOU USED THE14

PHRASE MAKING ADMISSIONS IN PARAGRAPH TEN, WERE YOU REFERRING15

TO THE STATEMENT SHE MADE ABOUT IT'S A MEMORY, I REMEMBER16

STANDING AT THE COUCH HOLDING A CANDLE, ET CETERA?17

A. I REFER TO ALL THE STATEMENTS THAT I ATTRIBUTED TO HER IN18

MY VOIR DIRE TESTIMONY.19

Q. ALL THE STATEMENTS?20

A. UH-HUH.21

Q. DO YOU RECALL A MORE DIRECT ADMISSION THAN ONE IN YOUR22

VOIR DIRE TESTIMONY?23

A. WELL, IN MY VOIR DIRE TESTIMONY I SAID THAT SHE HAD SAID24

SOMETHING ABOUT A ROCKING -- SEEING A ROCKING HORSE AND THE25
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FAMILIARITY OF KRISTEN LEE (SIC).  I MEAN, IT'S ALL THESE1

THINGS THAT SHE WAS COMING UP WITH, THAT SHE FEELS GUILTY, YOU2

KNOW, THERE'S A WHOLE BUNCH OF THINGS IN MY VOIR DIRE3

TESTIMONY.4

Q. PLEASE PUT UP GOVERNMENT EXHIBIT 2317.  DO YOU REMEMBER5

THIS DOCUMENT BEING INTRODUCED IN THE TRIAL?6

A. NO.7

Q. WERE YOU SHOWN THIS DOCUMENT WHEN YOU WERE ON THE STAND?8

A. I DON'T REMEMBER.  I DON'T REMEMBER. 9

Q. YOU DON'T REMEMBER IT?10

A. THE ONLY THING I REMEMBER IS A PHOTOGRAPH, A NEWSPAPER11

PHOTOGRAPH.12

Q. OKAY.  WELL, LOOK AT 2318.4.  DO YOU REMEMBER BEING SHOWN13

THAT PHOTOGRAPH?14

A. IT LOOKS -- YEAH, I BELIEVE THAT'S WHAT I WAS SHOWN.15

Q. OKAY.  AND THE POINT WAS MADE WHEN YOU WERE SHOWN THAT16

THAT THE FACT THAT THERE WAS A ROCKING HORSE IN THE ROOM WAS17

PUBLIC KNOWLEDGE?18

A. I DON'T -- YOU KNOW, I KNOW -- I DIDN'T MAKE THAT POINT,19

LET ME SAY THAT.20

Q. WELL, LET'S LOOK AT TRIAL DAY 22, PAGE 138.  AND WOULD21

YOU READ STARTING AT LINE 13?22

A. 13.  23

IF I WERE READING -- YEAH, I STILL THINK I COULD24

HAVE BEEN THERE THAT NIGHT, RIGHT.  THAT'S ME.  I DON'T KNOW25
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THE CONTEXT OF -- THE SENTENCE BEGINS, WELL, IF I WERE READING1

AND I DON'T KNOW THE CONTEXT.  YOU WANT TO SHOW ME --2

Q. OKAY.  WELL, LET'S GO UP HIGHER.  YES.  MAYBE WE BETTER3

GO TO THE PREVIOUS PAGE, 137.  WHY DON'T YOU START READING4

ALOUD AT LINE SIX?5

A. MS. ROWDER (SIC) -- I'M SORRY, IT'S A MISSPELLING OF MY6

NAME SO I'M TRYING TO CAPTURE THE SOUND.7

Q. IT'S R-O-U, IS THAT CORRECT?8

A. R-O-U, YES.  I BELIEVE YOU SAID -- WAS IT SATURDAY OR9

YESTERDAY MORNING WHEN YOU FIRST SAW HER?  10

YES.  11

ABOUT 11:00 OR 11:30?  12

YEAH.  13

AT THE JOURNEY'S END?  14

YES.  15

SHE SAID AT THIS FIRST MEETING, AS I UNDERSTAND YOUR16

TESTIMONY -- SHE SAID SHE COULD HAVE BEEN THERE.  SHE DID NOT17

KNOW AT THAT POINT YESTERDAY MORNING WHETHER OR NOT SHE WAS18

THERE, IS THAT CORRECT?  19

HER STATEMENT WAS I COULD HAVE BEEN IN THE HOUSE20

THAT NIGHT.21

Q. ALL RIGHT.  LET ME STOP YOU A MINUTE.  IT SEEMS TO ME IN22

YOUR VOIR DIRE TESTIMONY YOU WERE BEING VERY PRECISE ABOUT23

HELENA STOECKLEY'S STATEMENTS.  DO YOU AGREE WITH THAT?24

A. I TRY TO BE PRECISE EVERY TIME -- THE FEW TIMES I'VE25
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TESTIFIED I'VE TRIED TO BE PRECISE.  SO, THAT'S MY EFFORT THEN1

AND NOW, YES.2

Q. AND COULD THAT BE BECAUSE YOU WERE REFERRING TO NOTES3

DURING YOUR PRETRIAL -- YOUR VOIR DIRE TESTIMONY?4

A. I DON'T KNOW WHY AND IF I -- YOU KNOW, WHY AND IF, I5

DON'T KNOW.6

Q. ALL RIGHT.  LET'S GO ON TO THE NEXT PAGE, PLEASE.  NOW,7

JUST CONTINUE READING FROM THE TOP.8

A. DID SHE SAY I DON'T KNOW?  9

I DID NOT ASK HER, AND SHE DIDN'T SAY, I DON'T KNOW. 10

OKAY, I PUT THAT DOWN.  11

AND THEN THE COURT SAYS, WELL, SHE SAID, I STILL12

THINK I COULD HAVE BEEN THERE.  THAT WAS HER EXACT WORDS,13

WASN'T IT?  14

THEN I SAY, NO, THERE'S TWO AND THEN THE COURT CUTS15

ME OFF AND SAYS BUT THE FIRST TIME, DID YOU NOT SAY, I STILL16

THINK I COULD HAVE BEEN THERE, IS THAT WHAT YOU SAID?   AND17

THEN I SAY, WELL, IF I WERE READING -- YEAH, I STILL THINK I18

COULD HAVE BEEN THERE NIGHT, RIGHT.19

Q. DO YOU THINK THAT MIGHT BE REFERRING TO READING NOTES?20

A. 32 YEARS LATER, IT DOESN'T MAKE ANY SENSE TO ME WHAT'S21

GOING ON.  22

Q. OKAY.  23

A. YES.  COULD IT HAVE BEEN?  YES, IT COULD HAVE BEEN24

ANYTHING.  YES.25
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Q. WELL, READING NOTES DURING YOUR VOIR DIRE TESTIMONY MIGHT1

MAKE IT MORE ACCURATE, MIGHTEN IT NOT?2

A. YEAH, IT MIGHT.  YES, I WOULD HOPE.3

Q. YOU MADE THE NOTES ON SUNDAY?4

A. I DON'T -- I DON'T KNOW.  I TOLD YOU THAT I DON'T KNOW5

THAT I MADE NOTES.6

Q. ALL RIGHT.  CONTINUE READING AT LINE 16, PLEASE.7

A. MR. BLACKBURN:  QUESTION:  AND SHE SAID THAT WAS BECAUSE8

SHE SAID SHE REMEMBERED A ROCKING HORSE? 9

AND I ANSWER SHE SAID A ROCKING HORSE.  10

MR. BLACKBURN:  YOUR HONOR, AT THIS POINT I WANT TO11

HAND UP TO THE WITNESS THE AUGUST ISSUE OF THE FRONT PAGE OF12

DETECTIVE MAGAZINE AND TURN TO PAGE 19.  IT PURPORTS TO BE A13

STORY ABOUT THIS MURDER, AND IF YOU WOULD LOOK, PLEASE, ON14

PAGE 19, THE TOP PHOTOGRAPH, IF YOU WOULD TELL US WHAT YOU SEE15

IN IT.16

Q. GO TO THE NEXT PAGE, PLEASE.17

A. I CLEARLY SEE A ROCKING HORSE.  18

AND WHAT YOU -- AND WOULD YOU READ WHAT IS WRITTEN19

UNDERNEATH? 20

AND I READ QUOTE, DRAMATIC PHOTO THROUGH WINDOW OF21

SLAIN CHILDREN'S ROOM KEYNOTED TRAGEDY INITIALLY.  IT WAS22

ACCENTED AGAIN AS GREEN BERETS CARRIED -- AS GREEN BERETS23

CARRIED COFFINS OF VICTIMS TO FUNERAL SERVICES IN CHAPEL AT24

FORT BRAGG.25
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AND THE QUESTION IS, MS. ROUDER, DO YOU HAVE ANY1

PERSONAL KNOWLEDGE AS TO WHETHER OR NOT THAT PARTICULAR2

PHOTOGRAPH EVER APPEARED IN EITHER THE FAYETTEVILLE OR RALEIGH3

NEWSPAPERS SHORTLY AFTER THE MURDERS?  4

ANSWER:  ABSOLUTELY NO IDEA.5

Q. AND YOU STILL DON'T HAVE ANY IDEA WHETHER THOSE WERE6

PUBLISHED?7

A. ABSOLUTELY STILL DO NOT KNOW.8

Q. BUT THE -- BACK UP, PLEASE, TO THE PREVIOUS PAGE.  WOULD9

YOU AGREE WITH ME THAT THE PHRASE OR SENTENCE I STILL THINK I10

COULD HAVE BEEN THERE IS NOT AS MUCH OF AN ADMISSION AS THE11

STATEMENT ABOUT THE CANDLE ON PAGE 136?  LET'S GO TO PAGE 136.12

A. IS NOT AS MUCH OF AN ADMISSION, WOULD I AGREE WITH YOU?13

Q. I STILL THINK I COULD HAVE BEEN THERE --14

A. RIGHT.15

Q. -- COMPARED TO YOU ASK HER IF IT'S A MEMORY AND SHE SAYS16

IT'S A MEMORY.17

A. AH, THE STATEMENT IT'S A MEMORY IS A MUCH FIRMER18

COMMITMENT THAN THE TENTATIVE CONDITIONAL COULD HAVE, YES.19

Q. OKAY.  SO, CAN YOU RECALL IN YOUR VOIR DIRE TESTIMONY20

ANYTHING THAT WAS MORE CLEARLY AN ADMISSION THAN THE STATEMENT21

ON PAGE 136 IT'S A MEMORY, I REMEMBER STANDING AT THE COUCH22

HOLDING A CANDLE ONLY, YOU KNOW, IT WASN'T DRIPPING WAX, IT23

WAS DRIPPING BLOOD?24

A. I THINK THAT EVERY STATEMENT THAT I'VE QUOTED WAS AN25
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ADMISSION.1

Q. ALL RIGHT.  ON PAGE 136 AFTER SHE MAKES -- AFTER YOU2

REPORT HELENA STOECKLEY MAKING THE STATEMENT IT WAS DRIPPING3

BLOOD YOU WERE ASKED ANOTHER QUESTION AND THERE'S AN ANSWER AT4

LINES 18 THROUGH 22.  PLEASE READ THAT.5

A. QUESTION:  IS THAT THE LAST CONVERSATION YOU HAD WITH HER6

YESTERDAY THAT RELATED TO THIS CASE?  7

ANSWER:  MY FOLLOW UP TO THAT WAS, HELENA, WHY DON'T8

YOU JUST GO AND SAY THAT IN COURT AND SHE SAID I CAN'T WITH9

THOSE DAMN PROSECUTORS STANDING -- SITTING THERE.10

Q. AND AT THAT POINT MR. SEGAL CONCLUDES HIS QUESTIONING OF11

YOU?12

A. CORRECT.13

Q. AND WOULD IT BE FAIR TO SAY THAT IF YOUR NOTES REFLECTED14

THEY WILL FRY ME, THEY WILL BURN ME, THEY WILL HANG ME, HE15

WOULD HAVE ASKED YOU THAT?16

A. PROBABLY HE WOULD, YES.  PROBABLY, BUT POSSIBLY NOT17

BECAUSE THAT WAS -- LOOK, I'VE LOOKED BACK AND SAID WHY DIDN'T18

THOSE WORDS APPEAR IN MY VOIR DIRE TESTIMONY AND I THOUGHT19

THAT'S NOT THE CRITICAL IDEA BEHIND -- WHETHER THEY'LL FRY HER20

IS IRRELEVANT, THAT THEY'RE SITTING THERE IS WHAT'S RELEVANT. 21

SO, I DON'T KNOW.22

Q. LET'S GO BACK TO THE AFFIDAVIT FOR A MOMENT, DEFENDANT23

EXHIBIT 5080, AND LET'S LOOK AT PARAGRAPH 13.24

A. OKAY.25
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Q. AND IT SAYS -- WELL, JUST READ THE FIRST -- WELL, READ1

THE WHOLE PARAGRAPH.2

A. OKAY.  I ALSO RECALL THAT UPON MY ARRIVAL TO MS.3

STOECKLEY'S ROOM THE PHONE RANG AND THE HOTEL OPERATOR HAD4

ASKED ME SPECIFICALLY -- FOR ME SPECIFICALLY.  THE CALL WAS5

FROM JUDGE FRANKLIN DUPREE.  HE ADDRESSED ME BY NAME AND ASKED6

WHY I WAS THERE WITH HELENA STOECKLEY AND WARNED ME NOT TO ASK7

HER ANY QUESTIONS.8

FOR YEARS AFTERWARD, I HAVE WONDERED HOW JUDGE9

DUPREE CAME TO KNOW THAT I HAD ARRIVED ON A WEEKEND TO SEE10

ABOUT MS. STOECKLEY'S WELL BEING AND WHY HE WAS CONCERNED11

ABOUT WHAT SHE MIGHT BE SAYING OR BEING ASKED.  12

NOW, IN AUGUST OF 2005, HEARING MR. BRITT'S13

STATEMENT THIS BIZARRE OCCURRENCE ALSO MADE SENSE TO ME.14

Q. WELL, FIRST OF ALL, I WANT TO ASK YOU ABOUT THAT CALL15

FROM KATHRYN MACDONALD.  WHEN SHE CALLED YOU AND TOLD YOU16

ABOUT WHAT THE RETIRED DEPUTY MARSHAL HAD REPORTED, YOU TOOK17

IT AT FACE VALUE?18

A. I DID.19

Q. SO, YOU ASSUMED THAT, NUMBER ONE, KATHRYN MACDONALD WAS20

TELLING YOU THE TRUTH?21

A. I DID.22

Q. AND YOU ASSUMED, NUMBER TWO, THAT THE DEPUTY MARSHAL THAT23

SHE WAS QUOTING WAS TELLING THE TRUTH?24

A. I DID.25
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Q. AND NOT ONLY TELLING THE TRUTH, BUT GETTING -- TRUTH1

IMPLIES HONESTY, DISHONESTY, BUT PEOPLE CAN BE MISTAKEN ALSO,2

IS THAT RIGHT?3

A. I HAVE FOUND THAT TO BE SO, YES.4

Q. AND YOU WERE ASSUMING THAT NEITHER KATHRYN MACDONALD NOR5

THE DEPUTY MARSHAL WERE MISTAKEN?6

A. I ACTED ON THAT ASSUMPTION, YES.7

Q. ALL RIGHT.  BY THE WAY, YOU WERE NOT PRESENT I BELIEVE8

YOU TESTIFIED ON DIRECT EXAMINATION AT THE DEFENSE INTERVIEW9

OF --10

A. THAT IS CORRECT.11

Q. -- HELENA STOECKLEY?12

A. THAT IS CORRECT.13

Q. AND YOU FELT SOMEWHAT LEFT OUT?14

A. I DID.15

Q. DID SOMEONE ON THE TEAM REPORT TO YOU ABOUT THAT16

INTERVIEW?17

A. IT WAS TALKED ABOUT AFTERWARDS.  I DON'T -- THEY DIDN'T18

REPORT IT TO ME, BUT WAS I WITHIN EAR SHOT, YES.19

Q. AND THEN YOU SAT IN THE COURTROOM AND OBSERVED HELENA20

STOECKLEY'S TESTIMONY ON FRIDAY, AUGUST 17TH?21

A. I DON'T KNOW IF IT WAS ON FRIDAY.  I WAS IN THE COURTROOM22

WHEN SHE TESTIFIED, YES.23

Q. WORKING ALONG SIDE THE TRIAL TEAM DURING THE TRIAL WAS24

JOE MCGINNISS, THE AUTHOR, IS THAT RIGHT?25
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A. THAT IS CORRECT.1

Q. AND DID YOU SHARE WITH HIM -- IF YOU TOOK ANY NOTES,2

WOULD YOU HAVE SHARED THEM WITH HIM?3

A. I WOULD HOPE NOT.  I WOULD HAVE HOPED THAT I WOULD NOT4

SHARED WITH HIM UNLESS MR. SEGAL INVITED ME TO DO THAT.5

Q. ALL RIGHT.  WELL, MR. SEGAL WAS ON BOARD WITH THE FACT6

THAT MR. MCGINNISS WAS GIVEN ACCESS TO THE DEFENSE TEAM DURING7

THE MACDONALD TRIAL, RIGHT?8

A. YES.9

Q. SO, YOU DON'T KNOW OF ANY REASON WHY THOSE NOTES WOULD10

HAVE BEEN WITHHELD FROM MR. MCGINNISS?11

A. NO, I DON'T KNOW OF ANY REASON WHY.  NO.12

Q. DID YOU SPEAK WITH MR. MCGINNISS ABOUT YOUR CONVERSATIONS13

WITH HELENA STOECKLEY?14

A. I DON'T REMEMBER HAVING A ONE ON ONE WITH HIM, BUT15

BECAUSE HE HAD ACCESS I MIGHT HAVE SHARED IN HIS EARSHOT WITH16

MR. SEGAL ABOUT MY CONVERSATION WITH HELENA.17

Q. WELL, IF HE REPORTED ABOUT YOUR CONVERSATION WITH HELENA18

STOECKLEY IN HIS BOOK, HE COULDN'T -- HE HADN'T OBSERVED IT19

FIRSTHAND, HAD HE?20

A. I DON'T KNOW.21

Q. WELL, HE WASN'T THERE WHEN YOU TALKED WITH HELENA22

STOECKLEY?23

A. NO, BUT I DON'T KNOW WHERE HE GOT HIS INFORMATION FROM. 24

HE MIGHT HAVE OVERHEARD ME TALKING TO MR. SEGAL.  I MIGHT HAVE25
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TALKED TO HIM.  HE MIGHT HAVE MADE IT UP.  I DON'T -- I DON'T1

KNOW.  I DON'T EVEN REMEMBER WHAT'S IN HIS BOOK.2

Q. WELL, HAVE YOU EVER READ HIS BOOK?3

A. LET'S SEE, WE'RE 32 YEARS OUT.  I READ IT ABOUT 30 YEARS4

AGO.5

Q. OKAY.  CAN YOU PUT GOVERNMENT EXHIBIT 2201 ON THE SCREEN6

AND GO TO PAGE 2201.8?  CAN YOU READ THAT?7

A. WHERE WOULD YOU LIKE ME TO --8

Q. NO, NO, I'M ASKING YOU IF YOU CAN READ -- I'M NOT ASKING9

YOU TO READ ALOUD.10

A. YEAH.  YEAH, I THINK.11

Q. CAN YOU LOOK AT THE SECOND PARAGRAPH STARTING ON SUNDAY12

MORNING AND --13

A. ON WHICH PAGE?  2201.8?14

Q. ON PAGE 536.15

A. NO, I CAN'T SEE ANY -- OH, THERE THEY ARE.  536.16

Q. AND I SAID SECOND PARAGRAPH, BUT I MEANT SECOND PARAGRAPH17

AFTER THE BREAK.18

A. YES, I SEE.19

Q. AND IT STARTS ON SUNDAY MORNING.20

A. OKAY.21

Q. JUST READ IT TO YOURSELF.22

A. OKAY.  23

(PAUSE.)24

OKAY.  25
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Q. IS THAT CONSISTENT WITH YOUR RECOLLECTION?1

A. IT'S BRINGING BACK CERTAIN MEMORIES, YEAH, IT IS.2

Q. I'M GOING TO TRY TO SPEED THIS PROCESS UP A LITTLE BIT. 3

GO DOWN TO THE PARAGRAPH STARTING WITH ROUDER COMMA CONCERNED4

THAT ERNIE DAVIS AND READ THAT TO YOURSELF, PLEASE.5

(PAUSE.)6

A. OKAY.  7

Q. WOULD YOU SAY THAT'S PRETTY ACCURATE?8

A. EXCEPT FOR THE SENTENCE THAT BEGINS ROUDER, CONCERNED9

THAT ERNIE DAVIS, PERHAPS, WAS NOT REACTING WELL TO RECENT10

STRESSES, AND FEARING THAT HE MIGHT HAVE BEEN THE CAUSE OF THE11

BLACK EYE, I DON'T KNOW THAT -- THE FIRST PART OF THAT12

SENTENCE DOESN'T RESINATE WITH ME AS TRUE OR NOT TRUE.  I13

DON'T KNOW THAT I WAS CONCERNED ABOUT DAVIS'S REACTION TO14

RECENT STRESSES.15

Q. WERE YOU CONCERNED THAT HE MIGHT HARM HELENA STOECKLEY16

AGAIN?17

A. YES.18

Q. OKAY.  READ THE DIALOGUE THERE THAT STARTS HELENA AND19

THEN THE NEXT PARAGRAPH.20

A. HELENA, DO YOU WANT HIM TO LEAVE ROUDER ASKED.  YES, SAID21

STOECKLEY, I WANT HIM TO GO.  SHE IMMEDIATELY BEGAN PLACING22

HIS CLOTHES AND PERSONAL BELONGINGS IN A SUITCASE ADDING, AS23

WELL, ALL THE MOTEL ASHTRAYS SHE COULD FIND.24

Q. DO YOU REMEMBER THAT?25
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A. I REMEMBER THE SUITCASE AND OBJECTS FROM THE MOTEL BEING1

THROWN IN IT.  AND HAD I NOT READ THAT, I WOULD HAVE SAID2

TOWELS, BUT NOW I THINK I REMEMBER ASHTRAYS.3

Q. AND DROP DOWN THERE TO WHERE THE DIALOGUE STARTS AGAIN4

WHERE IT SAYS WILL YOU BE ALL RIGHT.5

A. YES.  WILL YOU BE ALL RIGHT, ROUDER ASKED, OR WOULD YOU6

LIKE SOMEBODY TO STAY WITH YOU?  STOECKLEY SAID SHE WOULD7

PREFER TO HAVE A COMPANION.  HOW ABOUT YOU, SHE ASKED ROUDER,8

COULD YOU STAY?9

Q. ISN'T THAT CONSISTENT WITH YOUR RECOLLECTION?10

A. YES.11

Q. SO, IT SEEMS THAT MR. MCGINNISS IS PRETTY FAITHFULLY12

REPORTING WHAT HE WAS TOLD ABOUT CONVERSATIONS BETWEEN YOU AND13

MS. STOECKLEY?14

A. WHAT I HAVE READ IS ACCURATE TO MY RECOLLECTION TO THE15

EXTENT THAT I'VE SAID IT IS.16

Q. ALL RIGHT.  LET'S MOVE ON TO -- ON THAT SAME 2201.8, BUT17

THE HALF OF THE OTHER SIDE, WHICH IS PAGE 537, AND GO DOWN TO18

WHERE IT SAYS EVENTUALLY.19

A. OKAY.  DO YOU WANT ME TO READ THAT OUT LOUD?20

Q. YES, PLEASE.21

A. OKAY.  EVENTUALLY THERE CAME A LULL IN THE CONVERSATION22

AND STOECKLEY SAID I STILL THINK I COULD HAVE BEEN THERE THAT23

NIGHT.  WHAT MAKES YOU THINK SO, ROUDER ASKED.  I DON'T KNOW. 24

THERE WAS ANOTHER PAUSE AND THEN STOECKLEY SAID THAT ROCKING25
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HORSE, THAT ROCKING HORSE IN KRISTEN'S ROOM.  SEEING THE TOY1

HORSE DEPICTED IN ONE OF THE CRIME SCENE PHOTOGRAPHS HAD2

BROUGHT BACK TO STOECKLEY A FLASH -- OF MEMORY?  OF3

IMAGINATION?  THAT IS NOT MY WORDS, OKAY?4

Q. WHAT'S NOT YOUR WORDS?5

A. THE NARRATIVE COMMENT THAT APPARENTLY MR. MCGINNISS HAS6

ADDED IN SAYING SEEING THE TOY ROCKING HORSE DEPICTED IN ONE7

OF THE CRIME SCENE PHOTOGRAPHS HAD BROUGHT BACK TO STOECKLEY A8

FLASH -- OF MEMORY?  OF IMAGINATION?  I DON'T KNOW WHAT THAT9

SENTENCE MEANS IN TERMS OF WHAT I EXPERIENCED.10

Q. OKAY.  BUT STICKING WITH THE PART THAT HE HAS GOT IN 11

QUOTES --12

A. IN QUOTES, OKAY, STICKING WITH THAT.  THE QUOTE IS -- THE13

QUOTE SEEMS ACCURATE.  I DON'T HAVE A SPECIFIC MEMORY, BUT14

IT'S NOT INCONSISTENT WITH ANYTHING I CAN RECALL.15

Q. WELL, THAT QUOTE THAT SAYS I STILL THINK I COULD HAVE16

BEEN THERE THAT NIGHT --17

A. THAT PART IS CONSISTENT WITH MY TESTIMONY.18

Q. IN FACT, IT'S PRETTY MUCH WORD FOR WORD, ISN'T IT?19

A. UH-HUH, IT IS.  BUT THAT -- BUT I TESTIFIED TO THAT IN20

COURT AND THAT COULD HAVE BEEN MR. MCGINNISS'S SOURCE.  I21

DON'T KNOW.  I DON'T KNOW.22

Q. ALL RIGHT.  LET'S GO DOWN FURTHER ON THAT PAGE WHERE23

THERE'S -- STARTING WITH OF COURSE, STOECKLEY REPLIED.24

A. CAN YOU PULL IT UP?  THANK YOU.  25
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STARTING WITH OF COURSE, STOECKLEY REPLIED, WHAT DO1

YOU THINK I'VE BEEN TAKING ALL THOSE DAMN DRUGS FOR?  2

IF MACDONALD WERE CONVICTED, ROUDER ASKED, DO YOU3

THINK YOU CAN LIVE WITH THAT GUILT TOO?  4

I DON'T THINK SO.  5

ISN'T THERE ANYTHING YOU CAN DO TO GET RID OF THE6

GUILT?  7

MAYBE SODIUM PENTOTHAL OR HYPNOSIS OR SOMETHING LIKE8

THAT STOECKLEY SAID.9

Q. IS THAT CONSISTENT WITH YOUR RECOLLECTION OF YOUR10

CONVERSATION WITH HELENA STOECKLEY?11

A. IT'S CONSISTENT OF THE GIST.  I DON'T KNOW IF IT'S12

CONSISTENT OF WHAT I RELAYED WORD FOR WORD, NO.  IT'S13

CONSISTENT WITH THE GIST.14

Q. ALL RIGHT.  LET'S GO TO THE NEXT PAGE, 2201.9, AND LOOK15

AT THE PART BEFORE THE BREAK ON PAGE 538.16

A. THE CONVERSATION WAS INTERRUPTED BY THE MANAGER OF THE17

JOURNEY'S END WHO CALLED TO SAY THAT STOECKLEY WAS NO LONGER18

WELCOME AT THE MOTEL.  19

A ROOM WAS OBTAINED FOR HER AT A NEARBY HILTON. 20

LATER IN THE AFTERNOON, AS ROUDER AND STOECKLEY SAT TOGETHER21

IN AN AUTOMOBILE EN ROUTE FROM ONE MOTEL TO THE OTHER,22

STOECKLEY AGAIN SAID I STILL THINK I WAS THERE IN THAT HOUSE23

THAT NIGHT.24

HELENA, IS THAT A FEELING YOU'RE HAVING OR A MEMORY,25
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ROUDER ASKED.  IT'S A MEMORY STOECKLEY SAID.  I REMEMBER1

STANDING AT THE COUCH HOLDING A CANDLE ONLY, YOU KNOW, IT2

WASN'T DRIPPING WAX, IT WAS DRIPPING BLOOD.3

Q. ALL RIGHT.  LET'S GO BACK TO TRIAL DAY 22, PAGE 136, AND4

YOU SEE WHERE IT SAYS, HELENA, IS THAT A FEELING YOU'RE5

HAVING, ET CETERA?6

A. UH-HUH.7

Q. ISN'T THAT WORD FOR WORD WHAT MR. MCGINNISS REPORTED IN8

HIS BOOK?9

A. YOU KNOW WHAT, PUT BOTH ON THE SCREEN SIDE BY SIDE AND10

I'LL MATCH EVERY WORD.  I CAN TELL YOU IF IT'S WORD BY WORD.11

Q. THE EXHIBIT NUMBER IS 2201.9.12

A. IN FACT, IF YOU CAN READ TO ME ONE, I'LL COMPARE IT TO13

THE OTHER, I MEAN IF THAT'S WHAT WE NEED TO DO.14

Q. ALL RIGHT.  I'LL READ FROM THE TRIAL TRANSCRIPT.15

A. OKAY.  ONE SECOND NOW I HAVE TO CATCH UP.16

Q. I STILL THINK I WAS THERE IN THE HOUSE THAT NIGHT.17

A. OKAY.  JUST THOSE WORDS.  I STILL THINK I WAS THERE IN18

THE HOUSE.  THAT'S WORD FOR WORD.  GO AHEAD.19

Q. AND I SAID, HELENA -- QUOTE, HELENA, IS IT A FEELING YOU20

ARE HAVING OR A MEMORY?  CLOSE QUOTE.21

A. EXCEPT I SAID.  YEAH, THAT WORKS.  THAT'S WORD FOR WORD. 22

GO AHEAD.23

Q. AND THEN IT SAYS SHE SAID QUOTE, IT'S A MEMORY.  I24

REMEMBER STANDING AT THE COUCH COMMA HOLDING A CANDLE COMMA25
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ONLY, YOU KNOW, IT WASN'T DRIPPING WAX, IT WAS DRIPPING BLOOD.1

A. WORD FOR WORD RIGHT OUT OF THE TRANSCRIPT, YES.  THANK2

YOU. 3

Q. ALL RIGHT.  NOW, JUST PUT UP PAGE 2201.9, PAGE 538.  NOW,4

THERE IS ONE DIFFERENCE BETWEEN THE TRIAL TRANSCRIPT.  WHEN5

YOU GET TO THE PART ABOUT IT'S DRIPPING BLOOD IT ENDS WITHOUT6

ANY MENTION OF THE PROSECUTORS.7

A. APPEARS TO BE CORRECT, YES.8

Q. ALL RIGHT.  9

MR. BRUCE:  MAY I HAVE ONE MOMENT, YOUR HONOR,10

PLEASE?11

THE COURT:  YES, SIR.12

(PAUSE.)13

BY MR. BRUCE:14

Q. LET'S GO BACK TO 2201.8 ON PAGE 537 AND DO YOU SEE --15

READ DOWN THAT PAGE TO YOURSELF -- 16

A. WHAT?17

Q. THE 537 HALF ON THE RIGHT.18

A. THE WHOLE PAGE?19

Q. DON'T READ IT ALOUD, JUST READ THROUGH IT.20

A. THE WHOLE PAGE YOU WANT ME TO READ?21

Q. AND RIGHT ABOUT WHERE THE CURSOR IS DO YOU SEE WHERE IT22

SAYS ROUDER KEPT TALKING?23

A. YES, I DO SEE THAT.  THAT'S WHERE YOU WANT ME TO BEGIN?24

Q. YES.25
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A. (WITNESS REVIEWS DOCUMENT.)  (PAUSE.)  OKAY.1

Q. ALL RIGHT.  DO YOU SEE WHERE IT SAYS ROUDER KEPT TALKING2

TO STOECKLEY THROUGHOUT THE AFTERNOON TAKING NOTES ON THE3

CONVERSATION?4

A. I SEE THAT, YES.5

Q. OKAY.  DO YOU DISPUTE THAT?6

A. AS I SAID, I DON'T HAVE A SPECIFIC MEMORY, BUT I DON'T7

DISPUTE IT.8

Q. WELL, IF YOU WERE TAKING NOTES --9

A. WHY IT SEEMS ODD TO ME IS I HAVE NO MEMORY OF HAVING A10

PENCIL AND PAPER AND WRITING AS SHE WAS TALKING.  I MEAN, IT11

WOULD NOT BE CONSISTENT WITH THE DYNAMICS OF THE DAY, WHICH12

WAS GETTING TO THE MOTEL AND DEALING WITH THE ISSUES, MOVING13

HER AROUND.  14

I DON'T -- YOU KNOW, AGAIN, I CAN'T SAY I DIDN'T DO15

IT, BUT IT JUST DOESN'T SEEM CONSISTENT WITH WHAT WAS GOING16

ON.17

Q. ALL RIGHT.  LET'S LOOK AT TRIAL DAY 22, PAGE 131, AND18

YOU'RE BEING QUESTIONED BY MR. SEGAL IT APPEARS.  START19

READING AT LINE TWO; QUESTION, AT ANY POINT.20

A. AT ANY POINT, DID YOU TALK TO HER ABOUT INVOLVEMENT IN21

THE MURDERS OF THE MACDONALD FAMILY?  22

YES.  THIS FOLLOWED A PAUSE IN THE CONVERSATION -- A23

CONVERSATION FRAMED BY SMALL TALK.  THERE WAS A PAUSE, AND SHE24

BROUGHT UP THE SUBJECT.  25
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DID YOU MAKE NOTES -- AT MY REQUEST, DID YOU MAKE1

NOTES OF WHAT SHE SAID TO YOU AT THAT TIME?  2

YES.  3

DO YOU HAVE THOSE WITH YOU?4

OKAY, SO WHAT DO I HEAR HERE?  I HEAR THAT THERE5

WERE NOTES MADE, BUT NOT WHILE I WAS WITH HER.  IN OTHER6

WORDS, THIS IS SUGGESTING THAT I MADE NOTES AND MORE LOGICALLY7

AT THE END OF THE DAY, WHICH IS MORE LOGICAL.  8

Q. OKAY.  9

A. AND I DON'T HAVE A MEMORY OF DOING THAT, BUT THAT SEEMS10

TO BE WHAT THIS SAYS.11

Q. AND YOU WERE UNDER OATH AND YOU WOULD HAVE CERTAINLY TOLD12

THE TRUTH --13

A. ABSOLUTELY.14

Q. -- ABOUT WHETHER OR NOT YOU MADE NOTES, IS THAT RIGHT?15

A. ABSOLUTELY.16

Q. ALL RIGHT.  KEEP READING ON, DO YOU HAVE THOSE WITH YOU?17

A. I DO.  18

DO YOU WANT TO READ TO US YOUR BEST RECOLLECTION AS19

YOU RECORDED IT IN YOUR MEMORANDUM THERE AS TO WHAT SHE SAID20

TO YOU IN THIS FIRST -- IN THIS FIRST TIME THAT SHE MADE AN21

OBSERVATION ABOUT THE MACDONALD CASE?  22

AFTER A PAUSE, SHE SAYS TO ME I STILL THINK I COULD23

HAVE BEEN THERE THAT NIGHT.  AND THEN I ASKED WHAT MAKES YOU24

THINK SO?  SHE SAID I DON'T KNOW.  THERE WAS A PAUSE AND THEN25
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SHE SAID THAT ROCKING HORSE.  THERE WAS ANOTHER PAUSE AND SHE1

ADDED, YOU KNOW, KRISTEN, KRISTEN JEAN.  THOSE PICTURES, WHEN2

I LOOKED AT THOSE PICTURES, I KNEW I HAD SEEN HER SOMEWHERE3

BEFORE.  ANOTHER PAUSE AND THEN SHE ADDED AND THAT DRIVEWAY, I4

REMEMBER BEING IN THAT DRIVEWAY.  5

WAS THAT END OF HER REMARKS ABOUT THE JOURNEY --6

REMARKS ABOUT THE MACDONALD CASE AT THAT JUNCTURE?7

SPECIFICALLY, PLACING HERSELF ON SOMETHING CONCRETE,8

YES.  THERE WERE MORE ALLUSIONS TO HER INVOLVEMENT THROUGH IN9

THAT PARTICULAR CONVERSATION.10

Q. ALL RIGHT.  NOW, AFTER YOU CONCLUDED YOUR CROSS AND --11

DIRECT AND CROSS, THE COURT ASKED YOU SOME QUESTIONS.  DO YOU12

REMEMBER THAT?13

A. YES.14

Q. LET'S GO TO TRIAL DAY 22, PAGE 145.  AND DO YOU SEE WHERE15

IT STARTS OUT WHERE HE ASKS YOU IF YOU'RE ASSOCIATED WITH 16

DEFENSE COUNSEL IN THE DEFENSE IN THIS CASE?17

A. I SEE.  YES.18

Q. ALL RIGHT.  LET'S SKIP OVER TO PAGE 146.  AND DO YOU SEE19

WHERE ON LINE THREE -- WOULD YOU READ THAT, LINE THREE THROUGH20

EIGHT?21

A. CERTAINLY.  22

QUESTION, AND THIS IS FROM THE COURT, I SEE.  DID23

YOU PREPARE SOME OF THESE BRIEFS YOURSELF?  24

ANSWER:  YES.  25
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QUESTION:  WELL, I WANT TO COMMEND YOU ON HAVING1

DONE A VERY GOOD JOB.  2

ANSWER:  THANK YOU.3

Q. SO, THE JUDGE IS COMMENDING YOU FOR YOUR WORK ON THE4

BRIEFS IN THE MACDONALD CASE?5

A. CONTINUALLY.6

Q. AND HE DID THAT MORE THAN ONCE?7

A. MANY TIMES.8

Q. MANY TIMES.  AND THEN STARTING AT LINE 13, HE ASKS YOU A9

QUESTION.  WOULD YOU READ THE QUESTION AND ANSWER DOWN THROUGH10

22?11

A. CERTAINLY.  12

IN CALIFORNIA, IS IT UNUSUAL -- IS IT USUAL AND13

CUSTOMARY AND THE ORDINARY PRACTICE FOR ATTORNEYS TO GO AND14

SPEND ALL OF THIS TIME LIKE YOU SPENT WITH THE WITNESS15

YESTERDAY BETWEEN TIME WHEN SHE HAS -- BETWEEN TIME WHEN SHE16

HAS TESTIFIED ONE TIME AND HAS BEEN PLACED UNDER SUBPOENA TO17

TESTIFY AGAIN?  18

AND I ANSWER I CAN'T ANSWER WHETHER IT IS USUAL OR19

CUSTOMARY.  I WILL SAY THAT I THINK PERHAPS THE TIME I SPENT20

WITH HER I WAS RESPONDING MORE AS A PERSON CONCERNED WITH HER21

PHYSICAL WELL BEING.  THAT WAS SORT OF THE IMPETUS FOR THE22

TIME.23

SHALL I CONTINUE?24

Q. NO.  THE GIST OF THIS IS THE JUDGE WAS EXPRESSING SOME25
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CONCERN ABOUT THIS CONTACT WITH THE WITNESS BY THE DEFENSE1

TEAM, IS THAT FAIR?2

A. APPARENTLY.3

Q. I WASN'T ASKING YOU WHETHER -- I DIDN'T MEAN TO ASK YOU4

WHETHER HIS CONCERN WAS FAIR, BUT IS IT FAIR TO CHARACTERIZE5

THAT HE HAD CONCERN?6

A. DO YOU MEAN DO I INTERPRET WHAT I READ AS THE JUDGE7

SHOWING CONCERN?8

Q. YES, AND ALSO WHEN YOU HEARD IT LIVE.9

A. FROM WHAT I READ HERE AND WHAT THE JUDGE SAID TO ME ON10

THE PHONE, YES, HE HAD CONCERN.11

Q. WELL, YOU SAID THE JUDGE SAID TO YOU ON THE PHONE, BUT IS12

THERE ANYTHING IN HERE, IN THIS TRANSCRIPT, ABOUT THE JUDGE13

CALLING YOU ON THE PHONE?14

A. NO.  WHY WOULD THAT BE RELEVANT TO ANYTHING?  I'M SORRY15

TO ASK A QUESTION AND I KNOW YOU ASKED ME A QUESTION.  I'M16

SORRY.  THE LAWYER IN ME SLIPPED OUT, I'M SORRY.17

Q. THERE'S A PRETTY LONG COLLOQUY BETWEEN YOU AND THE JUDGE18

IN THIS TRANSCRIPT ABOUT YOUR MEETING WITH MS. STOECKLEY, IS19

THAT RIGHT?20

A. CORRECT.21

Q. AND YET NEITHER YOU NOR THE JUDGE MAKE ANY REFERENCE TO22

HAVING A PHONE CONVERSATION THAT WEEKEND?23

A. WELL, I COULD SAY I THOUGHT ABOUT CHASTISING HIM FOR24

CALLING ME AT THE MOTEL AND INTERRUPTING, BUT I DIDN'T REALLY25
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THINK ABOUT THAT.  NO.  NO.1

Q. DO YOU RECALL THERE WAS CONVERSATION THAT DAY IN COURT2

ABOUT A PHONE CONVERSATION THAT THE JUDGE HAD WITH SOMEONE?3

A. DO WHAT?  SAY THAT AGAIN.4

Q. DO YOU RECALL THAT THERE WAS CONVERSATION IN COURT THAT5

DAY, MONDAY, AUGUST 20TH, ABOUT A PHONE CONVERSATION THAT THE6

JUDGE HAD WITH ANOTHER PERSON NOT YOU?7

A. NO, I DON'T.  I DON'T RECALL.  NO.8

Q. JUST A MOMENT, PLEASE.  9

(PAUSE.)10

LET'S GO TO TRIAL DAY 22, PAGE 179.  AND IF YOU11

WOULD READ LINE THREE THROUGH TEN ALOUD.12

A. OH, I'M GLAD -- I'M GLAD YOU MENTIONED THAT BECAUSE I13

HAVE NEGLECTED, JUST COMPLETELY OVERLOOKED IT, TO TELL YOU,14

BUT I WANT YOU TO KNOW THAT AMONG OTHERS CALLED BY HELENA, SHE15

CALLED ME -- SHE CALLED ME TWICE SATURDAY NIGHT STATING THAT16

SHE WAS LIVING IN MORTAL DREAD OF PHYSICAL HARM BY BERNARD17

SEGAL, COUNSEL FOR THE DEFENDANT, AND THAT SHE WANTED A LAWYER18

TO REPRESENT HER.  I SAID, WELL, NOW, LOOK, I CANNOT TALK TO19

YOU ABOUT THIS CASE, BUT SOMEBODY WILL CALL YOU TOMORROW. 20

WHERE WILL YOU BE?21

Q. KEEP ON READING TO THE END.22

A. THIS IS THE REASON I KNEW THIS JOURNEY'S END THING.  SHE23

GAVE ME THE JOURNEY'S END.  OF COURSE, WHAT I WANTED TO DO WAS24

GO TO THE CRIMINAL JUSTICE ACT TO SEE WHETHER OR NOT I COULD25
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PAY ANY LAWYER UNDER THESE CIRCUMSTANCES, AND AMAZINGLY I1

FOUND AN AMENDMENT TO THE ACT, WHICH IS NOT EVEN IN THE BOUND2

VOLUME, WHICH ALLOWS ME TO DO IT FOR A WITNESS WHO IS -- 3

MR. SMITH:  (INTERPOSING.)  THAT'S INCREDIBLE.4

THE COURT:  SO I TOLD STEVE COGGINS THEN, I SAID,5

FIND ME A LAWYER, AND I THINK HE CALLED EVERYBODY IN THE BOOK6

JUST ABOUT, BUT HE FINALLY GOT JERRY LEONARD.  7

LAW CLERK:  HAVE YOU EVER TRIED TO FIND A LAWYER ON8

SUNDAY AFTERNOON?9

THE COURT:  YOU CAN ALWAYS FIND ME.  SEGAL'S GOT ME10

WORKING ON SUNDAY AFTERNOON.11

Q. THAT'S ENOUGH.  ACTUALLY, SEGAL AND ROUDER HAD HIM12

WORKING ON SUNDAY AFTERNOON, IS THAT RIGHT?13

A. I THINK THAT'S WHAT JUDGE DUPREE WOULD HAVE SAID.14

Q. BUT IN ANY CASE, JUDGE DUPREE WAS TELLING EVERYONE THAT15

HE HAD RECEIVED TWO PHONE CALLS FROM HELENA STOECKLEY, IS THAT16

RIGHT?17

A. THAT'S WHAT I READ HERE, YES.18

Q. BUT TO YOUR RECOLLECTION, WAS THERE ANY MENTION IN COURT19

ABOUT JUDGE DUPREE HAVING CALLED YOU?20

A. NO.  I MEAN, WHAT -- YEAH.  NO.  NO.21

Q. WELL, THERE'S NOTHING IN FATAL VISION ABOUT JUDGE DUPREE22

HAVING CALLED YOU THAT WEEKEND, WOULD YOU AGREE WITH THAT?23

A. I DON'T KNOW, BUT I TAKE YOUR WORD FOR IT.  I MEAN, I24

DON'T WANT TO ENGAGE IN, YOU KNOW, ARGUMENTATIVE THINGS.25
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Q. AND THERE'S NOTHING IN THE TRIAL TRANSCRIPT ABOUT JUDGE1

DUPREE HAVING CALLED YOU, IS THERE?2

A. NO.  3

Q. AND -- 4

A. THAT I KNOW OF.5

Q. AND YET, 26 YEARS LATER, IT POPS UP IN YOUR AFFIDAVIT?6

A. YES, BUT WHY -- THE REASON I LEFT -- I WOULDN'T HAVE LEFT7

HELENA STOECKLEY IF JUDGE DUPREE DIDN'T TELL ME WE'RE SENDING8

-- WE'RE SENDING SOMEONE DOWN AND I DON'T THINK YOU SHOULD BE9

TALKING TO HER.10

Q. HE SAID WE'RE SENDING SOMEONE DOWN?11

A. YES.  I DON'T REMEMBER IF HE SAID A LAWYER OR A MARSHAL,12

BUT HE TOLD ME TO STOP TALKING TO HER.  I WOULDN'T HAVE13

STOPPED TALKING -- LOOK, YOU KNOW, SHE WAS BRINGING STUFF UP,14

I WAS WILLING TO -- CERTAINLY WILLING TO LISTEN.  AND I WOULD15

NEVER HAVE LEFT HER IF I WEREN'T ORDERED BY JUDGE DUPREE TO16

LEAVE HER -- TO LEAVE HER.17

Q. WHY DIDN'T YOU SAY THAT IN COURT THE NEXT DAY?18

A. WHY WOULD I SAY THAT?  WHAT HAS THAT GOT TO DO WITH WHAT19

SHE TOLD ME?  YOU KNOW, THAT'S AN ANSWER, PUT A PERIOD THERE. 20

IT'S REALLY NOT A QUESTION.  YOUR QUESTION HONESTLY MAKES NO21

SENSE TO ME.22

Q. IT'S A PRETTY DRAMATIC EVENT TO BE CALLED BY A UNITED23

STATES DISTRICT JUDGE ON THE TELEPHONE, ISN'T IT?24

A. IT CERTAINLY -- AFTER 32 YEARS OF PRACTICING LAW, I WILL25
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SAY IT REALLY IS.1

Q. AND DID YOU EVER REPORT IT TO ANYONE PRIOR TO THIS2

AFFIDAVIT IN 2007 -- 2005?3

A. REPORT IT IN THE SENSE OF WHAT?  DID I EVER --4

Q. WRITE ABOUT IT?  SPEAK ABOUT IT?5

A. I MIGHT HAVE.  I MIGHT HAVE.  DID YOU KNOW THAT JUDGE6

DUPREE SENT ME A LETTER COMPLIMENTING ME AND TELLING ME HE7

BELIEVED DR. MACDONALD WAS GOING TO BE ACQUITTED?  DID YOU8

KNOW THAT?9

Q. WELL, LIKE YOU SAID, I CAN'T ANSWER QUESTIONS.10

A. OKAY.11

Q. SO, YOU TELL US ABOUT THE LETTER.12

A. OKAY.  I ASSUME THAT YOU DON'T KNOW THAT JUDGE DUPREE13

WROTE TO ME AND SAID THAT HE COULDN'T OFFER ME A LAW CLERK14

POSITION BECAUSE HE TRULY -- BECAUSE HE BELIEVED THAT DR.15

MACDONALD WOULD BE ACQUITTED.  AND NOW DURING -- NOW, THAT HE16

HAS NOT BEEN ACQUITTED, HE ASSUMES I WOULD BE WORKING ON THE17

APPELLATE BRIEF.  SO, THAT WAS A SORT OF VERY STRANGE WAY OF18

TELLING ME I'M NOT GIVING YOU A JOB.19

Q. HAD YOU ASKED HIM FOR A JOB?20

A. YES.21

Q. SO, HIS LETTER TO YOU WAS A REPLY TO YOUR REQUEST FOR A22

LAW CLERK POSITION?23

A. THAT'S CORRECT.24

Q. AND YOU DECIDED TO ASK HIM FOR A LAW CLERK POSITION25
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BECAUSE HE HAD COMPLIMENTED YOU SEVERAL TIMES ON YOUR BRIEF1

WRITING?2

A. AND BECAUSE I KNEW THAT I WOULD BE UNEMPLOYED AFTER THE3

MACDONALD CASE.4

Q. AND I ASSUME THAT IF YOU WERE ASKING HIM FOR A LAW CLERK5

POSITION THAT HE'S -- FROM YOUR EXPERIENCE WITH HIM IN THE6

MACDONALD TRIAL, HE WAS A PERSON THAT YOU WOULD WANT TO WORK7

FOR?8

A. I DIDN'T GET THAT FAR.  IT STARTED OUT AS BANTER, I WAS9

WILLING TO ENTERTAIN IT, AND I NEVER -- I DIDN'T -- HAD NO10

IDEA WHAT -- I KNOW I APPLIED AND I HAD NO IDEA WHAT I WOULD11

DO IF HE DID, IN FACT, OFFER IT TO ME.12

Q. IN ANY CASE, IN REPLY TO YOUR REQUEST FOR A LAW CLERK13

POSITION HE WROTE YOU A NICE LETTER?14

A. I DON'T KNOW IF IT WAS NICE.  HE WROTE ME WHAT I JUST15

SAID.16

Q. AND THAT WAS AFTER THE TRIAL?17

A. THAT WAS AFTER THE TRIAL, YES.18

Q. AND IT WASN'T CALLING YOU ON A WEEKEND AT A HOTEL OR19

ANYTHING LIKE THAT?20

A. NO, IT WASN'T CALLING ME AT A HOTEL.21

Q. NOW, MY UNDERSTANDING IS YOU WERE IN THE COURTROOM DURING22

THE COURT PROCEEDINGS ALMOST THE ENTIRE TRIAL?23

A. THE MAJORITY OF THE TIME.  24

Q. AND -- 25
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A. DON'T FORGET, I HAD TO FIND THE TIME TO PEPPER JUDGE1

DUPREE WITH BRIEFS.2

Q. AND SO YOU WERE AWARE FROM BEING IN THE COURTROOM, WERE3

YOU NOT, THAT THERE WAS GOING TO BE BOTH A DEFENSE AND4

PROSECUTION INTERVIEW OF HELENA STOECKLEY?5

A. AT THE TIME, I WAS PROBABLY AWARE BECAUSE I PROBABLY6

HEARD THAT, BUT I HAVE NO INDEPENDENT MEMORY THAT THERE WAS7

GOING TO BE A PROSECUTION INTERVIEW.  I KNEW THERE WAS GOING8

TO BE A DEFENSE INTERVIEW.  I WAS PAYING A LOT OF ATTENTION TO9

THAT.10

Q. ALL OF THE STATEMENTS THAT YOU REPORTED ON IN YOUR NOTES11

IF YOU MADE THEM -- OR WHAT'S YOUR CURRENT RECOLLECTION NOW OF12

THE NOTE SITUATION HAVING REVIEWED THIS MATERIAL DURING OUR13

EXAMINATION?14

A. ALL THE EVIDENCE POINTS TO THE FACT THAT THERE WAS SOME15

NOTES THAT I CREATED, BUT --16

Q. OKAY.  IN THE CONVERSATIONS YOU HAD WITH HELENA STOECKLEY17

THAT YOU MAY HAVE REPORTED IN YOUR NOTES, ALL OF THOSE18

CONVERSATIONS WERE WHEN THE TWO OF YOU WERE ALONE, IS THAT19

CORRECT?20

A. THAT'S CORRECT.21

Q. AND ALL THE CONVERSATIONS --22

A. AGAIN, I DON'T HAVE ANY MEMORY OF MR. UNDERHILL STANDING23

THERE AND HE WOULD BE THE ONLY OTHER PERSON THAT COULD HAVE24

POSSIBLY OVERHEARD.25
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Q. AND THE SAME WOULD BE TRUE FOR ALL OF THE CONVERSATIONS1

BETWEEN YOU AND HELENA STOECKLEY THAT YOU REPORTED IN YOUR2

VOIR DIRE TESTIMONY, THE TWO OF YOU WERE ALONE?3

A. AGAIN, I HAVE NO MEMORY OF MR. UNDERHILL STANDING THERE,4

BUT I'M NOT SURE.  AGAIN, MY MEMORY IS THAT WE WERE ALONE.5

Q. WELL, MR. SEGAL'S PURPOSE IN CALLING YOU TO THE STAND ON6

MONDAY, AUGUST 20TH, FOR VOIR DIRE WAS IN HOPES OF PERSUADING7

JUDGE DUPREE TO PERMIT YOU TO TESTIFY BEFORE THE JURY TO8

HELENA'S OUT OF COURT STATEMENTS TO YOU, IS THAT CORRECT?9

A. THAT'S TRUE.10

Q. BECAUSE YOU HAD BEEN INVOLVED IN BRIEF WRITING TRYING TO11

PERSUADE THE JUDGE TO ALLOW THEM UNDER THE FEDERAL RULES OF12

EVIDENCE, IS THAT RIGHT?13

A. THAT'S TRUE.14

Q. AND SO IF MR. SEGAL HAD HAD CORROBORATION OF THOSE15

STATEMENTS FROM RED UNDERHILL, WOULDN'T HE HAVE PUT RED16

UNDERHILL UP TO SAY THE SAME THING?17

A. I BELIEVE I TESTIFIED AFTER SIX, SEVEN OR EIGHT OTHER18

WITNESSES TESTIFIED AND I THINK THAT POSSIBLY MR. SEGAL WOULD19

HAVE NOT DONE THAT BECAUSE IF HE, THE JUDGE, AFTER HEARING ALL20

THAT AND HEARING ME, WAS NOT GOING TO ALLOW IT, THE RECORD WAS21

MADE AND THERE WOULD BE NO REASON TO PUT MR. UNDERHILL ON. 22

YET, IT'S POSSIBLE HE WOULD HAVE.  I DON'T KNOW.23

Q. IT WAS ON FRIDAY, AUGUST THE 17TH, AFTER HELENA24

STOECKLEY'S TESTIMONY THAT THE STOECKLEY WITNESSES, SO-CALLED25
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STOECKLEY WITNESSES, TESTIFIED ON VOIR DIRE, DO YOU REMEMBER1

THAT?2

A. I REMEMBER A DAY OF THAT, YES.3

Q. AND DO YOU REMEMBER THAT THE JUDGE TOOK UNDER ADVISEMENT4

OVER THE WEEKEND THE MOTION OF THE DEFENSE TO ADMIT THE OUT OF5

COURT STATEMENTS OF HELENA STOECKLEY THROUGH THE STOECKLEY6

WITNESSES?7

A. SOUNDS FAMILIAR, YES.8

Q. AND THEN ON MONDAY, AUGUST 20TH, HE ANNOUNCED HIS RULING9

THAT HE WAS NOT GOING TO PERMIT THE STOECKLEY WITNESSES TO10

TESTIFY TO THE OUT OF COURT STATEMENTS?11

A. I HAVE NO REASON TO DISPUTE THE FACTS CONTAINED IN YOUR12

QUESTION.13

Q. AND THEN, MR. SEGAL, IN FURTHER EFFORT TO GET A FAVORABLE14

RULING, PUT YOU UP TO TESTIFY ABOUT THE EVENTS OF THE WEEKEND?15

A. THAT'S PROBABLY HOW IT OCCURRED.16

Q. ALL RIGHT.17

MR. BRUCE:  MAY I HAVE JUST A MOMENT?18

THE COURT:  YES, SIR.19

(PAUSE.)20

BY MR. BRUCE:21

Q. THE DEFENSE TEAM ALSO INTERVIEWED HELENA STOECKLEY'S22

MOTHER, DO YOU REMEMBER THAT?23

A. NO.24

Q. DID YOU SIT IN ON THAT INTERVIEW?25
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A. NO.1

Q. SOMEWHERE IN ALL OF THIS, I CAN'T POINT TO IT RIGHT NOW,2

BUT SOMEWHERE IN ALL OF THIS IT SAYS THAT A FEMALE MEMBER OF3

THE DEFENSE TEAM SAT IN.  THAT WASN'T YOU?4

A. I DON'T BELIEVE SO.  THERE WERE THREE OF US, MAYBE MORE,5

BUT THERE WERE DEFINITELY -- I REMEMBER TWO OTHERS.6

Q. AND WHO WERE THEY?7

A. ONE WAS JUDGE FRAN FINE, WHO WASN'T A JUDGE THEN.8

Q. WHAT WAS HER NAME?9

A. FRANCES FINE.  AND THE OTHER WAS AN ATTORNEY NAMED SARA10

SIMMONS.11

MR. BRUCE:  NO FURTHER QUESTIONS, YOUR HONOR.12

THE COURT:  ANY REDIRECT?13

MR. WIDENHOUSE:  NO REDIRECT.14

THE COURT:  YOU MAY STEP DOWN.  THANK YOU.15

THE WITNESS:  THANK YOU, YOUR HONOR.16

THE COURT:  WELL, WE'LL TAKE OUR AFTERNOON RECESS. 17

WE'LL START BACK AT 3:15.18

(RECESS TAKEN FROM 2:58 P.M., UNTIL 3:17 P.M.)19

(DEFENDANT PRESENT.)20

THE COURT:  GOOD AFTERNOON, EVERYONE.  PLEASE BE21

SEATED AND WE'LL CONTINUE.  MR. WIDENHOUSE.22

MR. WIDENHOUSE:  WE CALL LAURA REDD.23

LAURA IRVIN REDD, DEFENSE WITNESS, SWORN24

D I R E C T   E X A M I N A T I O N 3:18 P.M.25
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BY MR. WIDENHOUSE:1

Q. GOOD AFTERNOON.  2

A. HI.3

Q. WOULD YOU STATE YOUR NAME AND TELL THE COURT JUST THE4

TOWN WHERE YOU LIVE?5

A. LAURA IRVIN REDD.  WAKE FOREST, NORTH CAROLINA.6

Q. AND ARE YOU A CERTIFIED PARALEGAL?7

A. YES, SIR.8

Q. AND ARE YOU ALSO A NOTARY PUBLIC?9

A. YES, SIR.10

Q. DO YOU RECALL WHERE YOU WERE WORKING IN MARCH OF 2007?11

A. FOR HART MILES.12

Q. ALL RIGHT.  AND DID THERE COME A TIME WHEN MR. MILES13

ASKED YOU TO GO TO FAYETTEVILLE WITH HIM IN CONNECTION WITH14

HIS REPRESENTATIONS OF JEFFREY MACDONALD?15

A. YES, SIR.16

Q. AND CAN YOU TELL US HOW THAT CAME ABOUT AS BEST YOU17

RECALL?18

A. I REMEMBER IT WAS A SATURDAY AFTERNOON, JUST A LEISURELY19

DAY AT HOME, AND IT WAS PROBABLY -- IT'S BEEN FIVE OR SIX20

YEARS AGO -- I'M THINKING 3:00, MAYBE 2:00 OR 3:00 IN THE21

AFTERNOON I'M THINKING, LATER ON IN THE AFTERNOON AFTER LUNCH,22

THAT I GOT A CALL FROM MR. MILES THAT HE WANTED ME TO RIDE23

WITH HIM TO FAYETTEVILLE TO AN ASSISTED LIVING FACILITY TO24

TAKE HELENA STOECKLEY'S AFFIDAVIT, TO TAKE IT AND NOTARIZE IT.25
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Q. AND WHAT DID YOU DO ONCE YOU GOT TO THE ASSISTED LIVING1

CENTER?2

A. FIRST WENT IN AND MET MRS. STOECKLEY AND HER SON GENE AND3

CHATTED FOR A BIT AND --4

Q. AND AS YOU CHATTED WITH -- DID YOU ENGAGE IN CONVERSATION5

WITH MS. STOECKLEY AS WELL AS OTHER PEOPLE THAT WERE IN THE6

ROOM?7

A. YES, SIR, I INTRODUCED MYSELF TO MRS. STOECKLEY AND HER8

SON.  I ALSO MET KATHRYN MACDONALD THAT DAY.  OF COURSE, KNEW9

HART.  IT WAS JUST US.  HAD A VERY ENGAGING CONVERSATION WITH10

MRS. STOECKLEY.  SHE WAS VERY SHARP, VERY -- I WAS SURPRISED11

ACTUALLY FOR HER AGE AND HEALTH CONDITION THAT SHE WAS AS12

INTELLIGENT AS SHE WAS.13

Q. SO, SHE SEEMED MENTALLY ALERT --14

A. VERY MUCH SO.15

Q. -- AND AWARE OF WHAT SHE WAS DOING?16

A. VERY WITTY.  VERY WITTY.17

Q. OKAY.  AND CAN YOU TELL US WHO ALL WAS IN THE ROOM WHEN18

YOU WERE HAVING THIS CONVERSATION TO START WITH?19

A. YES, SIR.  IT WAS MYSELF, MR. MILES, KATHRYN MACDONALD,20

GENE STOECKLEY AND HELENA STOECKLEY.21

Q. AND HOW DID THE -- AFTER PLEASANTRIES WERE EXCHANGED, HOW22

DID THE DISCUSSION PROCEED?  DO YOU REMEMBER?23

A. I CAN'T RECALL EXACTLY.  I'M THINKING IT WAS SOMETHING24

ALONG THE LINES OF GENE SAYING, YOU KNOW, MOM, THESE ARE THE25
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PEOPLE THAT I TOLD YOU ABOUT, YOU KNOW, THIS IS MR. MILES AND1

THIS IS HIS PARALEGAL AND, YOU KNOW, THEY CAME TO TAKE YOUR2

STATEMENT KIND OF THING.  I DON'T REMEMBER EXACTLY WORD FOR3

WORD, I'M SORRY.4

Q. WAS SOMEBODY TAKING NOTES?5

A. YOU KNOW, IF I'M NOT MISTAKEN, IT SEEMS LIKE KATHRYN HAD6

A LAPTOP THAT MAYBE SHE WAS TYPING AS SHE WENT OR EITHER HART7

MIGHT HAVE HAD -- SOMEBODY HAD A LAPTOP.  I'M THINKING THAT8

THEY WERE TYPING AS SHE SPOKE.  I KNOW I DIDN'T DO IT.  9

BUT THEN WE HAD AN ISSUE WITH THE PRINTING, WE10

COULDN'T GET IT TO PRINT FROM OUR LAPTOP.  SO, THEN WE HAD TO11

GO FIND SOMEBODY TO LET US IN THEIR OFFICE TO TRY TO ENTER IT12

ON THEIR COMPUTER.  IT WAS VERY DISCOMBOBULATED.13

Q. ALL RIGHT.  AND IN ANY EVENT, SOMEBODY GOT TO THE POINT14

WHERE THERE WAS A DOCUMENT CREATED?15

A. YES, SIR.16

Q. AND I TAKE IT, YOU DIDN'T TYPE THE AFFIDAVIT?17

A. I THINK IT WAS KIND OF A EVERYBODY WAS TRYING TO GET IT18

DONE AT THE SAME -- YOU KNOW, I TYPE REALLY FAST.  I THINK I19

REMEMBER TELLING KATHRYN, YOU KNOW, HERE, MOVE, LET ME DO IT,20

I THINK I CAN TYPE FASTER KIND OF THING, BUT I THINK IT WAS A21

JOINT EFFORT.22

Q. AND WAS THE TYPING BEING DONE IN THIS OTHER ROOM WHERE23

THE --24

A. YES, SIR, BECAUSE WE COULD NOT GET WHAT WE HAD ENTERED --25
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WHAT WHOEVER HAD ENTERED ON THE LAPTOP WE COULDN'T GET IT TO1

PRINT.  WE DIDN'T HAVE A PRINTER, YOU KNOW, AND WE COULDN'T --2

OUR LAPTOP WASN'T COMPATIBLE WITH THEIR STUFF.  SO, WE HAD TO3

RE-ENTER EVERYTHING FROM THE LAPTOP ON THEIR SYSTEM AND TRY TO4

GET IT TO PRINT.  AND I REMEMBER WE HAD A REALLY HARD TIME AND5

IT TOOK A LONG TIME.6

Q. OKAY.  IS YOUR RECOLLECTION THAT SOMEBODY WAS LOOKING AT7

THE SCREEN, THE WORDS ON THE SCREEN ON THE LAPTOP, AND WAS8

TYPING ON A KEYBOARD TO ENTER INTO A COMPUTER OR DO YOU9

RECALL?10

A. I DON'T EXACTLY.  IT MAY HAVE BEEN MAYBE, YOU KNOW, WHEN11

I WAS TYPING, SHE MAY HAVE BEEN READING AS I TYPED.  I'M JUST12

NOT EXACTLY SURE HOW WE GOT IT DONE.  I DO REMEMBER IT WAS A13

VERY -- IT WAS A BIG HASSLE TO GET IT DONE BECAUSE IT WASN'T14

OUR EQUIPMENT.  IT WASN'T LIKE IN MY OFFICE WITH MY SYSTEM15

THAT I KNEW.16

Q. ALL RIGHT.  17

A. IT WAS -- IN FACT, WE HAD TO WAIT A REALLY LONG TIME TO18

GET SOMEBODY TO LET US IN TO EVEN GET ACCESS TO THEIR COMPUTER19

AND THEY DID US A FAVOR, YOU KNOW, LETTING US DO THAT.20

Q. OKAY.  BUT YOUR RECOLLECTION IS YOU HAD SOME PART IN THE21

PREPARATION --22

A. YES, SIR.23

Q. -- OF THE AFFIDAVIT?24

A. YES, SIR.25
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Q. OKAY.  I'M GOING TO SHOW YOU, AND IT'S GOING TO COME UP1

ON THE SCREEN THERE, DEFENSE EXHIBIT 5051.  AND I'M JUST GOING2

TO HAVE -- WE'RE JUST GOING TO SCROLL THROUGH IT AND THEN I'M3

GOING TO ASK YOU IF YOU RECOGNIZE THE DOCUMENT ONCE WE --4

DON'T SCROLL TOO FAST.  SORRY.5

A. AS FAR AS I RECOLLECT, THIS IS THE DOCUMENT.6

Q. OKAY.  AND LET ME SHOW YOU THE SECOND PAGE AND JUST TAKE7

A QUICK LOOK AT PARAGRAPHS 11 THROUGH 15.8

A. YES, SIR, I BELIEVE THIS IS IT.9

Q. OKAY.  DOES THAT APPEAR -- LET ME GO TO PAGE THREE.  I'M10

SORRY.  PAGE THREE.11

A. THAT IS MY SIGNATURE, THAT IS MY HANDWRITING, UNDER GENE 12

-- GENE'S SIGNATURE I PRINTED IT AND THAT IS MY HANDWRITING 13

UNDER GRADY PETERSON, WHO WAS A WITNESS, I PRINTED THAT.  AND14

I DEFINITELY REMEMBER HELENA'S SIGNATURE.  THAT IS HELENA'S15

SIGNATURE.16

Q. OKAY.  BUT BASED ON YOUR RECOLLECTION, DOES THE17

AFFIDAVIT, DEFENSE EXHIBIT 5051, REFLECT WHAT MS. STOECKLEY18

TOLD PEOPLE ON MARCH 31ST?19

A. AND THIS IS 5051?20

Q. YES.21

A. YES, SIR.22

(DEFENSE EXHIBIT NUMBER 505123

WAS IDENTIFIED FOR THE RECORD.)24

Q. ALL RIGHT.  AND DO YOU RECALL WHEN SHE SIGNED IT?  BY25
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THAT, I MEAN DO YOU RECALL SEEING HER SIGN IT?1

A. OH, YES, SIR.2

Q. OKAY.  YOU WOULDN'T HAVE NOTARIZED IT IF YOU HADN'T 3

SEEN --4

A. NO, SIR.5

Q. -- HER SIGNATURE?6

A. NO, SIR.  7

Q. ALL RIGHT.  AND -- 8

A. THERE'S A DIFFERENT OATH IF THERE'S A SUBSCRIBING9

WITNESS.  HAD SOMEONE ELSE BEEN IN HER PRESENCE WHEN SHE10

SIGNED IT, I WOULD HAVE HAD TO DO ANOTHER OATH SAYING SO AND11

SO APPEARED BEFORE ME AND SWORE THAT HE SAW HER SIGN IT.  BUT,12

NO, SIR, I PERSONALLY SAW IT.13

Q. OKAY.  SO, YOU SAW HER SIGN --14

A. YES, SIR.15

Q. -- WHAT'S THERE AT THE TOP OF THE PAGE?16

A. YES, SIR.17

Q. AND BEFORE SHE SIGNED IT WERE YOU IN THE ROOM WHEN HER18

SON GENE READ IT TO HER?19

A. YES, SIR.20

Q. AND YOU HEARD HIM READ THE WHOLE THING?21

A. YES, SIR.22

Q. AND DO YOU RECALL WHAT SHE SAID OR WHAT HE SAID TO HER23

AFTER HE FINISHED READING IT AND HOW SHE RESPONDED?24

A. SHE WAS VERY -- SHE WAS A VERY FUNNY LADY AND SHE WAS25
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LIKE -- YOU KNOW, KIND OF LIKE, YES, GENE, I TOLD YOU.  AND IT1

WAS KIND OF LIKE -- AT THIS POINT, IT WAS LIKE, YOU KNOW, HOW2

MANY TIMES DO I HAVE TO TELL YOU THIS?  YES, THIS IS WHAT --3

SHE WAS A LITTLE IMPATIENT WITH US.4

Q. OKAY.  SO, SHE HAD HEARD THE ENTIRE AFFIDAVIT READ AND5

YOU HEARD HER SAY THIS IS WHAT I'M GOING TO ACKNOWLEDGE?6

A. YES, SIR.7

Q. IN THE TIME THAT YOU WERE THERE IN THE ASSISTED LIVING8

CENTER, DID ANYBODY TRY TO COERCE MRS. STOECKLEY?9

A. EXACT OPPOSITE.  ESPECIALLY, MR. MILES.  I DON'T KNOW IF10

YOU KNOW MR. MILES OR NOT, HE HAS GOT MORE INTEGRITY THAN11

ANYBODY I THINK I'VE EVER MET.  AND HE HANDLED HER WITH KID12

GLOVES AND WANTED TO MAKE SURE THAT THIS IS WHAT SHE WANTED TO13

DO.14

IN FACT, I DON'T KNOW HIS EXACT WORDS, BUT I THINK15

HE EVEN ASKED HER, YOU KNOW, IS THIS -- ARE YOU COMING FORWARD16

WITH IT OR IS ANYBODY MAKING YOU DO THIS, KIND OF THING.  HE17

COVERED THE BASES, YES, SIR.18

Q. ALL RIGHT.  AND WERE YOU PRESENT WHEN -- DID YOU WRITE19

THE NAME GRADY PATTERSON AND --20

A. PETERSON, YES, SIR.21

Q. PETERSON, I'M SORRY.  22

A. THAT'S OKAY.23

Q. AND WERE YOU PRESENT WHEN THE PERSON WHO REPRESENTED24

HIMSELF TO BE GRADY PETERSON SIGNED THERE?25
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A. YES, SIR, HE WAS A WORKER THERE AT THE ASSISTED LIVING1

FACILITY.2

Q. ALL RIGHT.  AND I BELIEVE YOU'VE TOLD US YOU WROTE GENE3

STOECKLEY'S NAME AS WELL?4

A. YES, SIR.5

Q. AND WERE YOU PRESENT WHEN HE SIGNED?6

A. YES, SIR.7

Q. AND IS THE INFORMATION THAT'S BOXED IN RED ON THE SCREEN,8

IS THAT YOUR NOTARY SEAL?9

A. YES, SIR.10

Q. AND IS THAT YOUR SIGNATURE --11

A. YES, SIR.12

Q. -- ON THE DOCUMENT?13

A. YES, SIR.14

Q. AND WOULD YOU HAVE NOTARIZED THIS DOCUMENT IF THERE15

WEREN'T -- IF ALL THREE PAGES WEREN'T TOGETHER WHEN YOU PUT16

YOUR SIGNATURE AND NOTARY SEAL ON IT?17

A. ABSOLUTELY NOT.  I WOULD NOT HAVE GIVEN A BLANK18

AFFIRMATION BECAUSE THAT COULD HAVE BEEN ATTACHED TO ANYTHING,19

A CAR DEED OR ANYTHING ELSE.  SO, NO, SIR, I WOULD NEVER HAVE20

DONE THAT.21

Q. I NOTICE THAT THE SIGNATURES AND NOTARIZATION INFORMATION22

IS ON A SEPARATE PAGE.  IT DOESN'T -- IT'S NOT AT THE BOTTOM23

OF PAGE TWO.  WAS THERE A REASON THAT IT TURNED OUT THAT WAY?24

A. YOU KNOW, I CAN'T UNDERSTAND THAT MYSELF BECAUSE I THINK25
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-- LIKE I SAID, I WAS HAVING TROUBLE WITH THEIR SYSTEM AND I1

THINK THAT WE JUST COULDN'T GET IT TO FIT, EVERYTHING TO FIT2

ON THAT SAME PAGE.  AND IF I REMEMBER CORRECTLY, I THINK I3

COULDN'T GET IT OFF OF DOUBLE SPACE WHEN WE GOT TO THIS POINT.4

I THINK ACTUALLY WE JUST TOOK THE AFFIDAVIT AND READ5

IT TO HER, THEN WENT BACK AND DID THE NOTARY PART AND CAME6

BACK AND SIGNED.  I DON'T REMEMBER EXACTLY HOW IT HAPPENED,  7

BUT I DO KNOW EXACTLY WHAT THE WOMAN SAID AND THIS IS EXACTLY8

WHAT THE WOMAN SAID.9

Q. BUT YOUR RECOLLECTION IS THE REASON THERE'S THIS THIRD10

PAGE THAT'S LABELED UNTITLED AT THE TOP AND HAS A NUMBER ONE11

AT THE BOTTOM WAS A PROBLEM WITH THE PROCESSING SYSTEM AND THE12

COMPATIBILITY?13

A. THAT WE DIDN'T KNOW WHAT WE WERE DOING ON THEIR COMPUTER,14

YES, SIR.15

Q. BUT YOU'RE CERTAIN THAT THIS AFFIDAVIT IS THE ONE YOU16

NOTARIZED?17

A. IT ENTAILS ALL THE INFORMATION, YES, SIR.  18

Q. ALL RIGHT.  19

A. YES, SIR.20

Q. AND NOBODY FORCED MS. STOECKLEY TO SIGN?21

A. NO, SIR, ABSOLUTELY NOT.22

Q. AND SHE WAS CLEAR HEADED?23

A. LIKE I SAY, I WAS SURPRISED.  I WAS VERY SURPRISED AT HOW24

SMART SHE WAS.  I REALLY WAS.  I WAS VERY SURPRISED.  SHE WAS25
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VERY SMART AND WITTY.1

MR. WIDENHOUSE:  THANK YOU, YOUR HONOR.  NO FURTHER2

QUESTIONS.3

THE COURT:  CROSS.4

MR. BRUCE:  THANK YOU, YOUR HONOR.5

C R O S S  -  E X A M I N A T I O N 3:29 P.M.6

BY MR. BRUCE:7

Q. MS. REDD, AS I UNDERSTAND YOUR TESTIMONY, YOU WERE CALLED8

WITH NO NOTICE ON SATURDAY AFTERNOON TO TAKE THIS TRIP?9

A. WITH NO NOTICE, IS THAT WHAT YOU SAID?10

Q. YES.11

A. NO, SIR, I DID NOT HAVE ANY NOTICE.12

Q. YOU MAY WANT TO SPEAK DIRECTLY INTO THE --13

A. OH, I'M SORRY.14

Q. AND WERE YOU IN FULL TIME EMPLOYMENT FOR MR. HART MILES15

AT THAT TIME?16

A. NO, SIR.  I ONLY WORKED PART TIME FOR MR. MILES MY ENTIRE17

TIME WITH HIM.18

Q. ARE YOU A CONTRACT PARALEGAL, IS THAT YOUR --19

A. NO, SIR.  AT THE TIME I HAD A CHILD THAT WAS IN HIGH20

SCHOOL AND HAD A PROBLEM WITH ATTENDANCE SO I HAD TO MAKE SURE21

I GOT HER THERE AND PICKED HER UP EVERY DAY.22

Q. ARE YOU STILL WORKING FOR MR. MILES?23

A. NO, SIR.24

Q. SO, YOU AGREED TO GO ON THIS TRIP ON SHORT NOTICE?25
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A. OH, YES, SIR.1

Q. AND IT TOOK YOU ABOUT HOW LONG FROM THE TIME HART MILES2

CALLED YOU FOR YOU AND HE TO GET DOWN THERE?3

A. FROM THE TIME HE CALLED ME TO THE TIME WE GOT THERE?4

Q. YES.5

A. I'D SAY THREE HOURS, THREE AND A HALF MAYBE.6

Q. AND YOU ESTIMATED THAT THE TIME CAME IN -- THE CALL CAME7

IN, I'M SORRY, ABOUT 2:00 OR THREE O'CLOCK?8

A. YES, SIR, BUT, NOW, I DON'T -- I'M NOT ABSOLUTELY SURE. 9

I JUST REMEMBER IT WAS AFTER LUNCH.  IT WAS LATER ON IN THE10

AFTERNOON.  I REMEMBER WHEN WE GOT THERE IT WASN'T DARK, BUT11

IT WAS CERTAINLY DARK WHEN WE LEFT.12

Q. ALL RIGHT.  AND, OF COURSE, THIS WAS ON MARCH THE 31ST,13

IS THAT RIGHT?14

A. YES, SIR.15

Q. OKAY.  SO, IT MIGHT NOT HAVE BEEN DARK WHEN YOU ARRIVED,16

BUT IT BECAME DARK BEFORE YOU LEFT?17

A. YES, SIR.18

Q. IS IT TRUE THAT KATHRYN MACDONALD WAS TYPING THE19

AFFIDAVIT AS YOU WERE DRIVING DOWN OR DOING SOME OF THE TYPING20

ON IT?21

A. NOT THAT I'M AWARE.  KATHRYN DID NOT DRIVE DOWN WITH US.22

Q. NO, WHILE YOU AND HART MILES WERE DRIVING DOWN, SHE WAS23

ALREADY AT THE NURSING HOME, IS THAT RIGHT?24

A. SHE WAS THERE WHEN WE GOT THERE.25
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Q. WASN'T SHE THERE WHEN THE CALL CAME FROM HER TO HART1

MILES TO HAVE YOU ALL COME DOWN?2

A. I HAVE NO IDEA.  I'M SORRY, I DON'T -- I HAVE NO IDEA.3

Q. WELL, IF GENE STOECKLEY HAD SAID THAT KATHRYN MACDONALD4

WAS TYPING A DRAFT OF THE AFFIDAVIT WHILE YOU AND HART WERE5

RIDING DOWN, WOULD YOU DISPUTE THAT?6

A. I WOULD NEVER CALL GENE A LIAR, NO, SIR.  I JUST WASN'T7

PRIVY TO THAT INFORMATION.8

Q. WELL, WERE THERE WORDS ON PAPER AT THE TIME THAT YOU GOT9

THERE?10

A. WERE THERE WORDS ON PAPER?  ON PAPER, I DON'T BELIEVE SO. 11

THERE MAY HAVE BEEN WORDS ON THE LAPTOP ALREADY, BUT I DON'T12

BELIEVE THERE WAS ANYTHING PRINTED.13

Q. THAT'S A GOOD POINT.  WERE THERE WORDS ON THE COMPUTER14

SCREEN BY THE TIME YOU GOT THERE?15

A. I MEAN, I KNOW THERE -- I'M NOT POSITIVE.  I'M SORRY,16

IT'S BEEN, WHAT, OVER FIVE YEARS?  I MEAN, YOU KNOW, AND THE17

THING ABOUT IT IS, IS THAT THAT WASN'T THE ONLY CASE I WORKED18

ON.  IT WAS A VERY IMPORTANT CASE AND A VERY HIGH PROFILE19

CASE, BUT IN CASES LIKE THAT MR. MILES MOSTLY FILED ALL OF HIS20

-- WELL, IN FEDERAL CASES LIKE THIS FILED ALL OF HIS PLEADINGS21

AND, YOU KNOW, I WAS CONCENTRATING MORE ON TRAFFIC CASES AND22

THINGS LIKE THAT.23

Q. I BELIEVE YOU TESTIFIED ON DIRECT EXAMINATION THAT YOU24

MIGHT HAVE DONE SOME TYPING AND KATHRYN MACDONALD MIGHT HAVE25
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DONE SOME TYPING, IS THAT RIGHT?1

A. YES, SIR.  I DO REMEMBER THAT WE HAD AN ISSUE WITH WE2

COULDN'T GET THE STUFF TO PRINT FROM THE LAPTOP SO THEN WE HAD3

TO GO INTO THEIR OFFICE AND GET IT ON THEIR SYSTEM TO BE ABLE4

TO PRINT IT.  I BELIEVE THAT'S HOW IT WORKED.  I JUST KNOW IT5

WAS A VERY BIG PAIN AND IT TOOK A LOT LONGER THAN IT SHOULD6

HAVE.7

Q. WELL, WHEN YOU -- THE PART OF THE TYPING THAT YOU WERE8

DOING, YOU WERE JUST TYPING, YOU WEREN'T --9

A. RETYPING, RIGHT, WHAT WE WERE TRYING TO GET TO PRINT OUT10

TO BEGIN WITH KIND OF THING, YES, SIR.11

Q. YOU WEREN'T COMPOSING?12

A. OH, NO, SIR.  NO, SIR.13

Q. KATHRYN MACDONALD WAS DOING THAT?14

A. I DON'T KNOW IF THAT WAS HER OR HART.  I DON'T KNOW.15

Q. WHOSE LAPTOP WAS IT?16

A. I DON'T KNOW IF IT WAS HERS OR HART.  I KNOW THERE WAS A17

LAPTOP, BUT I CAN'T REMEMBER IF IT WAS HART THAT HAD ONE OR18

SHE HAD ONE.19

Q. BUT YOU HAVE A RECOLLECTION, I BELIEVE YOU TESTIFIED20

EARLIER, THAT WHEN YOU GOT INTO THE OFFICE CENTER OF THE21

NURSING HOME WORKING ON THEIR COMPUTER, IT WAS YOU AND KATHRYN22

WORKING BACK AND FORTH?23

A. YEAH.  I BELIEVE HART MIGHT HAVE COME IN THERE A TIME OR24

TWO TO SEE WHAT WAS GOING ON, WHAT WAS TAKING SO LONG.25
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Q. BUT, GENERALLY, IT WAS YOU AND KATHRYN WORKING BACK AND1

FORTH?2

A. YES, SIR.3

Q. BUT YOU DIDN'T DECIDE ON THE WORDING OF THIS AFFIDAVIT,4

THAT WASN'T YOU?5

A. NO, SIR.  I'M MORE ELOQUENT THAN THAT.  NO, I'M JUST6

KIDDING.7

Q. LET'S PUT 5051 ON THE SCREEN, PLEASE, DEFENSE EXHIBIT. 8

GO TO PAGE THREE.  NOW, I UNDERSTAND THAT YOU SAID ON DIRECT9

EXAMINATION THAT IT SAYS UNTITLED AT THE TOP JUST BECAUSE10

THERE WAS SOME GLITCH WITH THE COMPUTER?11

A. I ASSUME THAT'S HOW THEIR SYSTEM WAS SET UP AND IF YOU12

DIDN'T NAME THE DOCUMENT IT JUST CAME OUT UNTITLED.13

Q. BUT WHY DOES IT SAY PAGE ONE AT THE BOTTOM?14

A. I ASSUME THAT WAS THE WAY THEIR SYSTEM WAS SET UP.  WE15

DID NOT SAVE THE DOCUMENT TO THEIR SYSTEM.  I GUESS IF WE HAD16

SAVED IT TO THEIR SYSTEM, WE WOULD HAVE HAD TO HAVE NAMED IT17

AND THEN IT WOULD HAVE HAD OUR NAME INSTEAD OF THIS UNTITLED I18

ASSUME.19

Q. SO, THE FIRST TWO PAGES OF THE AFFIDAVIT WERE PREPARED ON20

ONE COMPUTER AND THE LAST PAGE ON A DIFFERENT ONE?21

A. I BELIEVE THAT'S HOW IT WENT.22

Q. ALL RIGHT.  ONCE YOU NOTARIZED THIS PAGE THREE THAT SAYS23

UNTITLED PAGE ONE, ONCE YOU NOTARIZED IT, WHAT WAS DONE WITH24

THE AFFIDAVIT?25
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A. IT WAS PUT IN MR. MILES' BRIEFCASE.1

Q. CAN WE PUT ON THE SCREEN GOVERNMENT EXHIBIT 2089?  CAN WE2

GO TO PAGE TWO?  DO YOU REMEMBER THIS AFFIDAVIT?3

A. YES.4

Q. IS THAT YOUR SIGNATURE AND NOTARIAL SEAL?5

A. YES, SIR.6

(GOVERNMENT EXHIBIT NUMBER 20897

WAS IDENTIFIED FOR THE RECORD.)8

Q. CAN YOU REMEMBER ANY OF THE CIRCUMSTANCES SURROUNDING9

THIS AFFIDAVIT?10

A. AS FAR AS WHEN I NOTARIZED IT?11

Q. WELL, DID MR. BRITT COME BY MR. MILES' OFFICE AND SIGN12

THIS AFFIDAVIT?13

A. I MET MR. BRITT ON SEVERAL OCCASIONS.  I'M NOT SURE IF HE14

-- IF I NOTARIZED THIS WHEN HE CAME INTO OUR OFFICE.  I ALSO15

MET HIM AT BIG ED'S DOWN AT CITY MARKET.  ALL THIS HAS BEEN SO16

LONG AGO, I AM SO SORRY.17

Q. BUT ANYWAY, THERE'S NO DOUBT IN YOUR MIND THAT HE SIGNED18

THIS --19

A. OH, NO, SIR.  NO DOUBT IN MY MIND.20

Q. -- IN YOUR PRESENCE?21

A. OH, YES, SIR.22

Q. AND I NOTICE THAT THIS SIGNATURE PAGE AND NOTARY PUBLIC23

INFORMATION IS ON THE SAME PAGE AS THE SECOND PAGE OF TEXT, IS24

THAT CORRECT?25
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A. YES, SIR.1

Q. SO, THIS IS DEFINITELY HIS AFFIDAVIT?2

A. YES, SIR.3

Q. GOING BACK TO MRS. STOECKLEY'S AFFIDAVIT FOR A MOMENT. 4

SO, THE WHOLE PROCESS FROM THE TIME THAT YOU GOT INVOLVED TOOK5

ABOUT -- I'M TALKING ABOUT WHEN YOU ALL GOT THE CALL IN6

RALEIGH -- TOOK HOW MANY HOURS?7

A. SIX OR SEVEN.8

Q. SIX OR SEVEN HOURS?9

A. YES.10

Q. AND KATHRYN MACDONALD AND GENE STOECKLEY HAD ALREADY BEEN11

TALKING TO MRS. STOECKLEY FOR SOME TIME BEFORE THAT?12

A. I WASN'T THERE, I DON'T KNOW.13

MR. BRUCE:  NO FURTHER QUESTIONS, YOUR HONOR. 14

EXCUSE ME.15

(PAUSE.)16

BY MR. BRUCE:17

Q. WHAT TYPE OF WORD PROCESSING PROGRAM IS USED IN THIS18

AFFIDAVIT?19

A. WHICH AFFIDAVIT ARE WE SPEAKING OF?20

Q. I'M SORRY.  LET'S GO BACK AND PUT THAT ONE ON THE SCREEN,21

5051.  THIS AFFIDAVIT.  WHAT TYPE OF WORD PROCESSING PROGRAM22

IS USED IN THIS AFFIDAVIT?23

A. I'M SORRY, I DON'T KNOW.  I DON'T.24

Q. IS IT THE SAME ONE ON THE FIRST TWO PAGES AS ON THE THIRD25
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PAGE?1

A. CAN I SEE -- I MEAN, ARE YOU ASKING ME IS THE FONT THE2

SAME OR ARE YOU -- I'M NOT SURE WHAT YOU'RE ASKING ME.3

Q. WELL, FONT -- NO, I'M ASKING WHAT -- YOU KNOW, THERE'S4

WORDPERFECT.  THERE'S WORD.5

A. YES, SIR.  AND I'LL BE HONEST WITH YOU, I COULDN'T TELL6

YOU.  I MEAN, I CAN USE THEM ALL, BUT IT'S JUST -- I MEAN,7

THEY ALL DO THE SAME THING, IT'S JUST A DIFFERENT WAY TO GET8

THEM TO DO IT.  I'M NOT SURE WHICH IS WHICH.  I COULDN'T TELL9

YOU WHICH.  I DON'T HAVE THE META DATA.  THE META DATA WOULD10

TELL YOU WHAT TYPE OF SYSTEM IT WAS ON.11

MR. BRUCE:  NO FURTHER QUESTIONS, YOUR HONOR.12

MR. WIDENHOUSE:  NO REDIRECT.  THANK YOU, YOUR13

HONOR.14

THE COURT:  YOU MAY STEP DOWN.  THANK YOU VERY MUCH.15

THE WITNESS:  THANK YOU.16

MR. WIDENHOUSE:  YOUR HONOR, MAY SHE BE EXCUSED AS17

WELL?18

THE COURT:  YES, SIR.19

MR. WIDENHOUSE:  THANK YOU.20

MR. WILLIAMS:  YOUR HONOR, WITH YOUR PERMISSION, OUR21

NEXT WITNESS IS SARA MCMANN.22

THE COURT:  ALL RIGHT, SIR.23

(PAUSE.)24

SARA MCMANN, DEFENSE WITNESS, SWORN25
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D I R E C T   E X A M I N A T I O N 3:42 P.M.1

BY MR. WILLIAMS:2

Q. GOOD AFTERNOON, MS. MCMANN.3

A. YES.4

Q. COULD YOU PLEASE STATE YOUR NAME?  MS. MCMANN, WE'RE HERE5

OVER TO YOUR RIGHT.6

A. OKAY.  SARA ANN MCMANN.7

Q. ALL RIGHT.  THANK YOU.  MS. MCMANN, WHERE ARE YOU FROM?8

A. GREENVILLE, SOUTH CAROLINA.9

Q. ARE YOU MARRIED?10

A. YES, SIR.11

Q. HOW LONG HAVE YOU BEEN MARRIED?12

A. ALMOST 48 -- WELL, I'VE BEEN MARRIED 48 YEARS, BUT I'M13

GETTING CLOSE TO 50.14

Q. ALL RIGHT.  GOOD.  MS. MCMANN, I WANT TO TAKE YOU BACK TO15

1982.  WERE YOU LIVING IN SOUTH CAROLINA IN 1982?16

A. YES, SIR.17

Q. WERE YOU LIVING THERE WITH YOUR HUSBAND?18

A. YES, SIR.19

Q. AND DID YOU HAVE OCCASION TO HEAR ABOUT A YOUNG LADY BY20

THE NAME OF HELENA STOECKLEY?21

A. YES, I DID.22

Q. TELL US ABOUT THAT.23

A. WE WERE IN CHURCH ONE SUNDAY WHEN A MAN IN OUR CHURCH24

ASKED FOR PRAYER FOR A LADY AND A BABY.  AND THE WAY HE HAD25
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MET THIS LADY AND BABY, HE WAS WORKING WITH A USED CAR LOT IN1

WALHALLA.  THIS IS THE NORTHWEST CORNER OF SOUTH CAROLINA BY2

GEORGIA.  3

AND WHAT HAPPENED WAS HE WANTED TO HAVE PRAYER FOR4

THIS LADY AND BABY BECAUSE THE BABY WAS ON A MONITOR FOR CRIB5

DEATH AND THE WOMAN WAS NOT ABLE TO TAKE CARE OF HERSELF VERY6

WELL AT THAT TIME.7

Q. SO, HE EXPRESSED THAT SHE WAS IN NEED?8

A. YES.9

Q. AND WHAT, IF ANYTHING, DID YOU AND YOUR HUSBAND DO IN10

RESPONSE?11

A. WE HELPED HER.12

Q. TELL US ABOUT THAT.13

A. WE PRAYED ABOUT IT IN CHURCH THAT SUNDAY AND WE WENT OVER14

TO WALHALLA GARDENS.  I FOUND OUT FROM ELSIE AND JANET, THEY15

WERE GOOD FRIENDS OF OURS, THAT THEY LIVED -- SHE LIVED IN16

WALHALLA GARDENS.  AND WE WENT OVER ON MONDAY NIGHT RIGHT17

AFTER THAT SUNDAY.18

Q. WHAT DID YOU FIND?19

A. WE FOUND A BABY THAT WAS SIX POUNDS SOMETHING WHEN HE WAS20

BORN, HIS NAME WAS DAVID, AND HE WAS ON A MONITOR FOR CRIB21

DEATH.  AND HELENA DID NOT HAVE MUCH FINANCE TO TAKE CARE OF22

HIM, BUT SHE WAS IN THIS GOVERNMENT HOUSING SO, YOU KNOW, THE23

RENT WASN'T VERY HIGH.  IT WASN'T A BAD PLACE.  IT'S JUST THAT24

SHE NEEDED HELP.  SO, I WOULD GO HELP HER AND I WOULD MAKE25
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SURE THAT DAVID WAS BEING FED FROM THEN ON.1

Q. AND THIS WOMAN THAT YOU'VE IDENTIFIED AS HELENA, WHAT WAS2

HER FULL NAME AS YOU UNDERSTOOD IT?3

A. HELENA STOECKLEY DAVIS.4

Q. WHEN YOU SAY THAT YOU HELPED HER, DESCRIBE THAT FOR US,  5

THAT DAY AND THE LATER DAYS.6

A. OKAY.  MY HUSBAND WAS WORKING AND SO I HAD TIME.  MY7

OLDER CHILDREN WERE WELL IN AGE IN HIGH SCHOOL AND I HAD TIME8

IN THE DAY TO TAKE CARE OF HER AND GO HELP HER BECAUSE I9

WANTED TO MAKE SURE SHE WAS GETTING DAVID FED ENOUGH.  JUST10

BECAME HER FRIEND.  WE WERE FRIENDS.  AND I WOULD GO OVER11

THERE.  12

AND I WOULD PRAY WITH JANET IN THE MORNING BECAUSE13

WE BOTH FELT, YOU KNOW, COMPASSION FOR HER NEEDS AND FOR14

DAVID'S NEEDS BECAUSE HE WAS NOT REAL, REAL HEALTHY AT THAT15

TIME BECAUSE OF THE CRIB DEATH.16

Q. AND WE'VE TALKED ABOUT THIS WAS 1982.  CAN YOU REMEMBER17

THE MONTH, MAYBE NOT THE EXACT DATE, BUT THE MONTH IN 198218

WHEN YOU STARTED TO GO OVER AND VISIT HELENA AND HER SON?19

A. DAVID WAS BORN DURING THE FIRST OF '82, SO HE WAS VERY20

SMALL, AND IT WAS THE FIRST WEEK OF AUGUST APPROXIMATELY THAT21

THIS ALL HAPPENED, THAT WE MET HER.22

Q. SO, FROM AUGUST OF 1982 GOING FORWARD YOU HELPED HER. 23

DID THERE COME A TIME WHERE THAT HELP BECAME A LITTLE BIT MORE24

COMPREHENSIVE WHERE YOU DID MORE THAN JUST GO AND VISIT?25
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A. SHE HAD A FRIEND THAT WAS WITH HER AND HE -- IT WAS STEVE1

LEWING, OKAY, AND AT ONE POINT SHE WANTED HIM OUT OF THERE AND2

HE WASN'T TREATING HER TOO WELL.  3

SO, HE HAD GONE OFF ON A SATURDAY, TOOK HER CAR AND4

WENT SO-CALLED FISHING, BUT HE HAD BEEN DRINKING.  SO, HE5

ROLLED THE CAR OVER AND SHE CALLED ME AND SHE SAYS, NOW, I CAN6

COME STAY WITH YOU, I'M FREE, AWAY FROM STEVE, HE'S IN JAIL.7

Q. IS THAT WHAT SHE DID?8

A. YEAH, WE WENT AFTER HER AND DAVID AND GOT HER MOVED IN A9

HURRY THAT DAY.10

Q. SO, MOVED FROM WALHALLA GARDENS OVER TO WHERE?11

A. TO OUR HOME IN KEOWEE KEY, WHICH HAD A GUARD BOOTH TO GO12

INTO THE AREA.  IT'S A VERY NICE AREA AND SO SHE HAD SECURITY13

FROM HIM IN THAT WAY.14

Q. WAS THIS STILL IN 1982?15

A. THIS WAS IN OCTOBER -- I THINK IT -- I KNOW IT WAS THE16

LAST SATURDAY OF THE MONTH.  IT MAY HAVE BEEN OCTOBER 24TH17

THAT SHE MOVED -- WE MOVED HER TO OUR HOUSE.18

Q. AND DO I UNDERSTAND CORRECTLY THAT SHE LIVED WITH YOU19

UNTIL DECEMBER 1982?20

A. YES, SIR, PROBABLY SHORTLY BEFORE CHRISTMAS.  WE HAD A21

LOT OF FUN.  WE WERE DECORATING FOR CHRISTMAS.  SHE WAS A VERY22

TALENTED WOMAN.  I DON'T THINK SHE HAD A LOT OF MUSIC LESSONS,23

BUT WE HAD A BABY GRAND PIANO AND SHE PLAYED ALL OVER IT. 24

JUST IT'S A GIFT, YOU KNOW, SHE WAS ABLE TO PLAY IT.  VERY25
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MUSICALLY TALENTED.1

Q. BETWEEN AUGUST 1982 AND DECEMBER 1982, DID YOU EVER HAVE2

OCCASION TO TALK WITH HER ABOUT SOMETHING THAT HAD OCCURRED IN3

FAYETTEVILLE?4

A. I SURELY DID.  AND I CAN REMEMBER IN WALHALLA GARDENS WE5

JUST WERE TALKING LIKE YOU AND I NOW, OKAY, AND SHE SAID -- WE6

SAID WE WERE -- HAD MOVED FROM SOUTHERN PINES AND WE LIVED IN7

A HOUSING DEVELOPMENT AND WE WERE RIGHT AT THE EDGE OF FORT8

BRAGG.  AND THAT WAS AT THE TIME THE CASE WAS GOING ON FOR MR.9

MACDONALD IN RALEIGH, OKAY, THE TRIAL.  SO, IT WAS ON THE10

FRONT PAGE EVERY DAY.11

WELL, SHE SAID -- THAT NIGHT SHE SAID, WELL, I'M12

FROM FAYETTEVILLE.  AND WE DID NOT MENTION OR I DIDN'T EVEN13

REALIZE WHO SHE WAS THAT NIGHT.  BUT SHE SAID I'M FROM14

FAYETTEVILLE AND I WAS INVOLVED IN AN FBI CASE AND I JUST15

HAVEN'T BEEN ABLE TO GET BACK OVER THERE BECAUSE, YOU KNOW, OF16

THAT.17

AND SO I DIDN'T EVEN THINK ABOUT WHO SHE WAS BECAUSE18

I HADN'T MET HER BEFORE, BUT THE NEXT MORNING I WENT19

DOWNSTAIRS TO GET SOMETHING FOR MY HUSBAND'S LUNCH AND TO GET20

HIM OFF TO WORK AND I -- IT'S LIKE A LIGHT BULB WENT OFF IN MY21

HEAD.  YOU KNOW HOW YOU JUST -- SOMETHING WILL CONNECT AND I'M22

LIKE, OH, MY GOSH, THAT'S HELENA STOECKLEY FROM THE MACDONALD23

CASE WE HAD SEEN IN THE NEWSPAPER.24

AND SO WHAT HAPPENED IS I WENT UPSTAIRS AND I SAID25
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TO MY HUSBAND, DO YOU REALIZE WHO WE MET LAST NIGHT?  I SAID1

IT WAS HELENA STOECKLEY FROM THE MACDONALD CASE.2

Q. AND DID THERE COME A TIME THAT YOU TALKED WITH HELENA3

ABOUT THAT?4

A. WELL, SHE HAD SAID THAT MONDAY NIGHT THAT SHE WAS FROM5

FAYETTEVILLE, OKAY, AND SAID SHE'D BEEN INVOLVED IN A CASE, 6

BUT THEN I LET IT BE KNOWN TO HER THAT, YOU KNOW, WE KNEW7

ABOUT THE WHOLE SITUATION THAT HAD HAPPENED, YOU KNOW, FROM8

THE NEWSPAPER ONLY, THAT IT WAS THE MACDONALD CASE.9

AND SHE SAYS, WELL, SHE SAID THE MEN THAT DID IT,10

SHE SAID THEY ASKED ME TO GO ALONG, THAT THEY WERE GOING TO11

ROUGH MACDONALD UP AND I WOULD BECOME A WIZARD IN THE OCCULT12

GROUP --13

COURT REPORTER:  I'M SORRY, CAN YOU REPEAT THAT14

AGAIN?15

THE WITNESS:  YES, MA'AM.  HELENA TOLD ME THAT THEY16

-- THAT THE MEN THAT WENT AND DID THE MURDERING, OKAY,17

JEFFREY'S WIFE, CHILDREN, AND ALMOST KILLED JEFFREY, THAT THEY18

WERE GOING TO ROUGH JEFFREY MACDONALD UP AND THAT SHE WOULD19

BECOME A WIZARD IN THE OCCULT GROUP.20

BY MR. WILLIAMS:21

Q. I UNDERSTAND.  22

A. OKAY.23

Q. DID HELENA TELL YOU THAT SHE RAN OUT SCREAMING?24

A. YES.  SHE WAS HAUNTED WITH NIGHTMARES ABOUT THIS.25
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Q. DID SHE SAY ANYTHING ABOUT DR. MACDONALD, ABOUT WHETHER1

HE WAS --2

A. SHE AND I BOTH WANTED TO SEE HIM FREED.  WE KNEW HE WAS3

NOT GUILTY.  I KNOW AS WELL AS I KNOW I'M SITTING HERE TODAY4

THAT JEFFREY MACDONALD IS INNOCENT.5

Q. HELENA MOVED OUT IN DECEMBER OF 1982, I BELIEVE YOU TOLD6

US EARLIER.7

A. BEFORE CHRISTMAS BECAUSE SHE HAD A DRINKING PROBLEM AND8

SHE FELT GUILTY AFTER I PRAYED WITH HER TO RECEIVE THE LORD. 9

SHE JUST FELT GUILTY.  I THINK MOST PEOPLE THAT ARE ALCOHOLIC10

-- SHE FELT GUILTY ABOUT IT.  11

BUT IT WAS ALSO FOR OUR ADVANTAGE BECAUSE SHE KNEW12

SHE WASN'T WELL, OKAY, AND WE HAD TAKEN DAVID AND HER TO SEE13

HER PARENTS BECAUSE SHE WANTED TO HAVE DAVID BE SEEN BY HER14

PARENTS.  SO, WE WENT BACK FOR THE GOLF TOURNAMENT.  MY15

HUSBAND AND SON LOVE TO GOLF.  AND WE MET MR. STOECKLEY IN16

ABERDEEN AND HE TOOK DAVID AND HELENA TO HIS HOME TO VISIT17

WITH HER MOTHER AND HIM AND HAVE A WEEKEND TOGETHER.18

Q. DID THERE COME A TIME WHEN HELENA HAD SOME CONVERSATION19

WITH YOU ABOUT DAVID HER SON AND WHAT SHE WOULD WANT TO HAVE20

HAPPEN WITH DAVID?21

A. MORE THAN ONCE SHE WOULD HAND HIM TO MY HUSBAND AND I AND22

SAY WILL YOU RAISE HIM BECAUSE SHE KNEW SHE WAS DYING.  SHE23

KNEW SHE HAD -- WAS NOT IN GOOD HEALTH.  24

AT THANKSGIVING TIME SHE WENT BACK OVER AND I25
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BELIEVE THAT'S WHEN MR. BEASLEY MIGHT HAVE COME FOR HER AND1

MET HER AND TAKEN HER AND HER FATHER BROUGHT HER BACK.  2

THERE WAS MORE THAN ONE TIME AFTER THE FIRST TIME WE3

TOOK HER TO SEE HER PARENTS THAT SHE GOT TO GO BACK AND BE4

WITH THEM AND HER SISTER AND THE OTHER -- THE REST OF THE5

FAMILY --6

Q. MORE THAN ONE TIME?7

A. -- THAT WERE THERE IN FAYETTEVILLE.  AND THAT WAS SO GOOD8

THAT SHE WAS ABLE TO DO THAT.  AND I'M SORRY, I'M GETTING OFF9

OF WHAT YOU ASKED ME.10

Q. IT'S OKAY.  YOU'RE FINE.  NO, YOU'RE FINE.  SO, I11

UNDERSTOOD YOU TO SAY THAT HELENA SAID THAT HELENA THOUGHT12

THAT SHE WAS VERY SICK, THAT SHE THOUGHT SHE DID NOT HAVE MUCH13

TIME, AND SHE ASKED YOU TO TAKE CARE OF DAVID?14

A. MANY TIMES.  AND SHE --15

Q. AFTER HELENA --16

A. SHE WENT TO THE DOCTOR WHEN SHE WAS BACK IN FAYETTEVILLE17

AT THANKSGIVING AND HE LET HER KNOW SHE WASN'T WELL.18

Q. AFTER SHE MOVED OUT, DO YOU HAVE AN UNDERSTANDING OF WHEN19

SHE PASSED AWAY?20

A. YES, VERY MUCH SO.21

Q. AND WHEN WAS THAT?22

A. DAVID HAS AN AUNT THAT KIND OF KEPT TRACK OF HER IN23

SENECA GARDENS AND THIS WAS IN THE NEXT -- ABOUT THE FIRST24

WEEK OF JANUARY.  SHE WASN'T IN SENECA GARDENS VERY LONG.25
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Q. OF WHAT YEAR?1

A. 1983.2

Q. SO, SHE PASSED AWAY IN JANUARY OF 1983?3

A. DAVID WAS SEVEN MONTHS OLD AND HE LAID AND ALMOST DIED4

AFTER SHE DIED.  HE'S A MIRACLE.5

Q. WHAT HAPPENED TO DAVID AFTER SHE PASSED AWAY?6

A. HE BECAME A WARD OF THE STATE BECAUSE HIS DAD WAS7

INCARCERATED.  AND HE WENT TO -- FIRST HE WAS HOSPITALIZED8

BECAUSE HE WAS ALMOST DEHYDRATED.  THEY PUT AN I.V. IN HIS9

ANKLE.10

Q. WAS HE PUT INTO THE COURT SYSTEM?11

A. YES.  WE BECAME FOSTER PARENTS IN ORDER TO RAISE HIM AT12

FIRST.  WE HAD TO BECAUSE THAT WAS THE SITUATION.  AND A LADY13

IN WESTMINSTER, SOUTH CAROLINA, WHICH IS HIS ADDRESS NOW, HAD14

HIM FIRST BECAUSE WE WEREN'T QUALIFIED AS FOSTER PARENTS.  WE15

WORKED THROUGH SOCIAL SERVICE IN OCONEE COUNTY.16

Q. AND WHO ENDED UP RAISING DAVID?17

A. WE HAVE.  HE'S OUR SON BY LEGAL GUARDIANSHIP BECAUSE HIS18

DAD IS STILL LIVING AND HE HAS A GOOD RELATIONSHIP WITH US AND19

HIS FATHER.  HE'S MARRIED AND HAS A PRECIOUS SON.20

Q. OKAY.  NOW, I WANT TO DIRECT YOUR ATTENTION AGAIN BACK TO21

THIS PERIOD 1982, 1983.  WAS THERE A TIME THAT YOU TALKED WITH22

PRINCE BEASLEY BY TELEPHONE?23

A. ONE TIME THAT I CAN REMEMBER.24

Q. AND I'M GOING TO DIRECT YOUR ATTENTION TO THE SCREEN IN25

-2591-

Appeal: 15-7136      Doc: 31-2            Filed: 08/16/2016      Pg: 445 of 720 Total Pages:(1165 of 2180)



McMann/Direct Page 427

September 18, 2012

FRONT OF YOU.  DEFENSE EXHIBIT 5077.1

A. I KNOW MR. BEASLEY WENT TO HIS DEATH BED WANTING TO CLEAR2

JEFFREY MACDONALD BECAUSE I KNOW HE HELD THE MEN THAT DID IT.3

Q. ALL RIGHT.  AND IF YOU COULD READ THIS STATEMENT STARTING4

WITH WHERE IT SAYS I TALKED, BEFORE THE YELLOW.5

A. I TALKED WITH MRS. SARA MCMANN BY TELEPHONE IN REFERENCE6

TO HELENA STOECKLEY DAVIS AND THE JEFFREY MACDONALD MURDER7

CASE.8

Q. ALL RIGHT.  AND THEN KEEP READING THE PART THAT'S IN THE9

YELLOW.10

A. OKAY.  MY EYESIGHT ISN'T THE BEST FOR THIS, BUT SHE11

STATED TO ME THAT --12

Q. LET ME SEE IF I CAN MAKE IT JUST A LITTLE LARGER.13

A. OKAY.14

Q. DOES THAT HELP?15

A. YES.  SHE STATED TO ME THAT SHE BEFRIENDED HELENA AND HER16

SMALL SON DAVID FOR QUITE SOME TIME BEFORE HER DEATH.  SHE17

STATED THAT SHE AND HELENA HAD TALKED SEVERAL TIMES ABOUT THE18

MACDONALD MURDER.  SHE STATED THAT HELENA HAD ADMITTED TO HER19

THAT SHE WAS A WITNESS TO THE MURDERS, BUT TOOK NO ACTIVE PART20

IN THEM.  SHE TOLD MRS. MCMANN THAT DR. MACDONALD WAS NOT21

GUILTY AND THAT SHE WAS GOING TO HELP HIM.22

Q. AND THEN THE NEXT YELLOW PART THERE?23

A. SHE STATED THAT HELENA SEEMED TO BE VERY WORRIED OVER24

THIS SITUATION.25
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Q. ALL RIGHT.  I UNDERSTAND THAT YOU DID NOT WRITE THIS1

NOTE, BUT IS THAT AN ACCURATE SUMMARY OF SOME OF THE THINGS2

YOU'VE TOLD US TODAY?3

A. YES, PRETTY MUCH OF IT SEEMS TO BE.4

(DEFENSE EXHIBIT NUMBER 50775

WAS IDENTIFIED FOR THE RECORD.)6

Q. AND IF YOU'LL LOOK AT THE TOP RIGHT OF THE SCREEN, YOU'LL7

SEE A DATE THERE IN RED.8

A. FEBRUARY 26TH, 1983.9

Q. AND I'M NOT ASKING YOU TO GIVE US THE EXACT DAY THAT YOU10

SPOKE WITH PRINCE BEASLEY BY TELEPHONE, BUT I WILL ASK YOU11

THIS, WAS IT SOMETIME IN EITHER 1982 OR 1983?12

A. IT WAS BEFORE HELENA DIED SO IT WAS IN '82.13

Q. OKAY.  AND WHERE IT SAYS KEOWEE KEYS, THAT'S A NAME THAT14

YOU MENTIONED EARLIER. 15

A. UH-HUH.16

Q. IS THAT WHERE YOU LIVED?17

A. YES.  IT WASN'T -- THAT WASN'T THE ADDRESS, BUT THAT WAS18

THE NAME OF THE -- IT WAS KEOWEE KEYS WAS THE BUILDING NAME OF19

THE AREA.20

Q. THE SUBDIVISION?21

A. IT WAS A RESORT AREA OF THE LAKES.22

Q. AND SALEM, SOUTH CAROLINA, WHAT IS THAT?23

A. SALEM, THAT WAS THE CITY.  IT'S A VERY SMALL PLACE.24

Q. OKAY.  25
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A. AND PART OF OUR ADDRESS.  OUR ADDRESS WASN'T KEOWEE KEYS,1

THAT WAS JUST THE NAME OF THE PLACE, BUT IT WAS IN SALEM,2

SOUTH CAROLINA, THAT'S CORRECT.3

Q. OKAY.  NOW, IF WE LOOK FURTHER DOWN INTO THIS STATEMENT,4

THERE'S ALSO A REFERENCE AT THE BOTTOM THAT PRINCE BEASLEY5

WROTE, MR. BEASLEY WROTE, SAYING THAT YOUR HUSBAND DID NOT6

WANT TO SPEAK WITH HIM AND DID NOT WANT YOU TO SPEAK WITH HIM7

BECAUSE A POLYGRAPH HAD ALREADY SHOWED HELENA WAS TELLING THE8

TRUTH AND THE DOCTOR SAID SHE WAS ALL RIGHT.  9

IS IT FAIR TO SAY THAT PART OF THE STATEMENT IS10

PROBABLY NOT YOUR RECOLLECTION?11

A. MY HUSBAND WASN'T AGAINST ANYTHING THAT WE DID AT ALL. 12

WE WERE IN ONE ACCORD ABOUT EVERYTHING.  SO, I DON'T KNOW WHAT13

THIS IS SAYING.  CAN WE GO OVER THIS AGAIN?14

Q. SURE.  AND YOU CAN READ IT THERE.  WHAT I'M ASKING YOU IS15

THE PARTS WE JUST READ IN YELLOW, THE PARTS THAT YOU READ, I16

BELIEVE YOU TOLD US THOSE WERE ACCURATE.17

A. YEAH, EVERYTHING'S PRETTY MUCH ACCURATE, BUT MY HUSBAND18

AND I WERE IN ONE ACCORD TO HELP HER, TAKE CARE OF HER AND TO19

RAISE DAVID.20

Q. AND IF PRINCE BEASLEY MISUNDERSTOOD THAT THEN THAT --21

A. I DON'T KNOW WHAT HE WAS THINKING THERE ABOUT ANYTHING22

REALLY.23

Q. BUT THAT WOULD BE --24

A. BECAUSE I JUST TALKED TO HIM ONE TIME AND MY HUSBAND WAS25
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USUALLY AT WORK AND, YOU KNOW, WE JUST -- WE WERE A FAMILY1

WITH HER.2

Q. I UNDERSTAND.  LET ME TAKE YOU BACK UP A LITTLE HIGHER3

INTO THE STATEMENT.  YOU MENTIONED THAT YOU FOUND OR HE SAYS4

YOU MENTIONED THAT TWO BOTTLES OF VODKA WERE FOUND IN THE5

HOUSE BEFORE SHE MOVED OUT.  IS THAT WHAT YOU WERE TELLING US6

ABOUT HELENA STILL HAD A DRINKING PROBLEM?7

A. SHE DID HAVE A DRINKING PROBLEM.  AT NIGHT PROBABLY8

MOSTLY WHEN SHE -- YOU KNOW, SHE WOULD EAT A GOOD MEAL, BUT AT9

NIGHT I THINK WHEN SHE COULDN'T SLEEP WELL SHE WOULD PROBABLY10

BE DRINKING THE MOST, BUT I NEVER REALLY SAW HER IN A REAL11

DRUNKEN STATE WHERE SHE WASN'T IN CONTROL OR ANYTHING.  SHE12

WOULD PUT IT IN A DIAPER BAG.13

Q. I UNDERSTAND.  AND, MS. MCMANN, THERE'S ALSO A REFERENCE14

HERE IN THE BEASLEY STATEMENT THAT YOU HAD TOLD HIM ABOUT AN15

FBI AGENT BY THE NAME OF FRANK MILLS WHO HAD COME OVER TO16

VISIT ONE DAY.  TELL US ABOUT THAT.17

A. HE JUST CAME OVER TO WHERE I WAS TEACHING PIANO AT THE18

CHURCH WHERE WE PRAYED FOR THEM IN THE BEGINNING WHERE WE19

ATTENDED CHURCH.  AND HE FELT, I BELIEVE, THAT JEFFREY WAS20

GUILTY.  AND I JUST TOLD HIM, I SAID, ALL HELENA -- I TOLD HIM21

RIGHT THERE IN THE CHURCH BEFORE WE CAME OUT TO OUR HOUSE, I22

SAID ALL HELENA AND I WANT TO DO IS SEE HIM FREE, BUT THAT23

WOULD HAVE ALSO PUT HER IN JEOPARDY BECAUSE SHE WAS THERE THAT24

NIGHT.  I DON'T KNOW IF I STATED THAT, BUT AS WELL AS I KNOW25
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I'M SITTING HERE, HELENA WAS THERE THAT NIGHT.  I'VE ALREADY1

SAID WHY SHE WENT.  SHE DIDN'T INTEND TO MURDER ANYBODY, BUT2

SHE WENT THAT NIGHT.3

MR. WILLIAMS:  IF I COULD HAVE JUST A MINUTE, YOUR4

HONOR?5

(PAUSE.)6

MR. WILLIAMS:  THANK YOU, YOUR HONOR.7

THE COURT:  CROSS.8

MS. COOLEY:  THANK YOU, YOUR HONOR.9

C R O S S  -  E X A M I N A T I O N 4:01 P.M.10

BY MS. COOLEY:11

Q. GOOD AFTERNOON, MS. MCMANN, CAN YOU HEAR ME?  I'M RIGHT12

HERE.13

A. YES, MA'AM.14

Q. HI, THERE.  I'M LESLIE COOLEY.  I'M GOING TO ASK YOU A15

COUPLE OF QUESTIONS IF THAT'S ALL RIGHT.16

A. SURE.17

Q. OKAY.  I WANT TO FIRST ASK YOU, YOU SAID THAT YOU FIRST18

MET HELENA IN AUGUST OF 1982, IS THAT RIGHT?19

A. YES.20

Q. BUT SHE DIDN'T MOVE IN WITH YOU UNTIL SEVERAL MONTHS21

AFTER THAT?22

A. RIGHT.  IT WAS THE LAST SATURDAY IN OCTOBER.  23

Q. OKAY.  24

A. BUT I WOULD GO SEE HER IN WALHALLA GARDENS.25
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Q. AND YOU MENTIONED THAT WHEN SHE WAS LIVING WITH YOU, THE1

REASON WHY SHE ENDED UP HAVING TO MOVE OUT IS BECAUSE OF HER2

DRINKING, IS THAT A FAIR STATEMENT?3

A. YES, SHE JUST FELT SHE SHOULD GO ON ELSEWHERE.4

Q. AND SUFFICE IT TO SAY, IT WAS A PROBLEM FOR HER.  YOU5

FOUND THE VODKA BOTTLES IN HER ROOM AND --6

A. WE NEVER GAVE HER -- 7

Q. -- YOU SAID SHE WOULD HIDE IT IN HER DIAPER BAG?8

A. YEAH.  WE NEVER GAVE HER ANY PUNISHMENT.  WE WERE JUST9

ONE HAPPY FAMILY AND WE KNEW ABOUT HER DRINKING, BUT SHE KNEW10

WE KNEW AND SHE DID HAVE THAT PROBLEM.11

Q. SURE.  AND I DON'T MEAN THAT IT WAS A PROBLEM -- THAT YOU12

HAD A PROBLEM WITH HER, I MEAN THAT SHE HAD A PROBLEM WITH13

ALCOHOL.14

A. WELL, WHAT I MIGHT SAY IS FOR OUR OWN GOOD -- I DIDN'T15

EVEN KNOW SHE WAS GOING TO MOVE OUT, BUT FOR OUR OWN GOOD,16

AFTER SHE DIED -- I'M GLAD SHE DIDN'T DIE IN OUR HOME BECAUSE17

THAT WOULD HAVE PRESENTED A PROBLEM FOR US WITH ALL THE THINGS18

THAT WERE INVOLVED.  SO, MAYBE THAT WAS PART OF IT TOO.  19

I DON'T KNOW WHY SHE DECIDED TO GO.  SHE DIDN'T EVEN20

SAY FOR SURE SHE WAS GOING TO GO UNTIL THE LAST MINUTE, BUT IT21

WAS FOR OUR GOOD NOW THAT I LOOK BACK ON IT BECAUSE IF SHE HAD22

DIED IN OUR HOME WE WOULD HAVE BEEN QUESTIONED.23

Q. AND ABOUT HER DEATH, YOU SAID SHE WAS LIVING IN SENECA24

GARDEN APARTMENTS?25
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A. YES.  SHE WENT FROM ONE -- THE GOVERNMENT HOUSING IN1

WALHALLA TO SENECA, WHICH THEY'RE MAYBE EIGHT MILES APART. 2

THEY'RE CLOSE.3

Q. AND YOU SAID SHE DIED IN JANUARY OF 1983, IS THAT RIGHT?4

A. YES.5

Q. AND WERE YOU AWARE AT THE TIME THAT THEY FOUND HER BODY6

THAT SHE HAD BEEN DEAD IN THERE FOR SEVERAL DAYS?7

A. WHAT HAPPENED IS HER AUNT WENT TO SEE HER AND SAW HER8

THROWING UP AND NOT WELL AND SHE COULDN'T GET IN.  SHE DIDN'T9

LET HER IN.  10

SO, WHAT HAPPENED WAS FAYE DAVIS, HER AUNT, THOUGHT11

SHE MIGHT HAVE DIED ON MONDAY AND BY FRIDAY NOON THEY FOUND12

HER. 13

 THE MAINTENANCE MAN OF SENECA GARDENS SAW BLOW14

FLIES ON THE WINDOW.  PEOPLE THOUGHT THERE WAS SOMETHING WRONG15

BECAUSE PEOPLE LIVING AROUND THERE DIDN'T SEE HER COMING AND16

GOING.17

BUT I WENT TO VISIT HER, I BELIEVE MY HUSBAND AND I,18

ONE TIME AFTER SHE MOVED BECAUSE WE NO LONGER FELT THE NEED TO19

HELP WITH DAVID.  SHE HAD GOTTEN A CHECK AND WAS, YOU KNOW,20

DOING BETTER AS FAR AS I WAS CONCERNED.  I DIDN'T GO THERE21

LIKE I DID AS MUCH AS I DID IN THE BEGINNING.22

Q. SURE.  BECAUSE WHEN SHE HAD MOVED OUT, YOU SAID THAT SHE23

HAD KIND OF GOTTEN IT TOGETHER?24

A. YEAH, WE JUST FELT LIKE, WELL, SHE WAS CLOSE TO FAYE AND25
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FAYE WAS AS CLOSE A FRIEND TO HER AND THEY LIVED AT SENECA. 1

THAT'S DAVID'S BROTHER'S -- HALF BROTHER'S WIFE.  FAYE AND I2

WERE LIKE HELENA ONLY WE STILL ARE VERY CLOSE.  WE'RE ONE3

FAMILY.  I TOOK DAVID TO SEE ERNEST EVERY WEEK --4

Q. WHEN HE WAS IN PRISON?5

A. -- IN THE BEGINNING.6

Q. ERNEST WHEN HE WAS IN PRISON?7

A. (WITNESS NODS HEAD.)  WE ARE STILL VERY CLOSE.8

Q. AND YOU SAID THAT SHE MOVED OUT AND SHE WAS DOING WELL AT9

THE TIME.  YOU'RE AWARE THAT SHE DIED FROM BRONCHIAL10

PNEUMONIA, RIGHT?11

A. YEAH.  SHE KNEW SHE WASN'T WELL.  SHE WAS AN INTELLIGENT12

WOMAN AND SHE SAID TO US IF SOMETHING HAPPENS TO ME, WILL YOU13

PLEASE RAISE DAVID?  SHE'D GO LIKE THIS TO HAND HIM AND14

MOTION.  SHE SAID THIS TO MY HUSBAND AND I BOTH.15

Q. AND NOW I WANT TO BACK UP JUST A MINUTE.16

A. YES, MA'AM.17

Q. YOU FIRST BECAME AWARE OF HER SITUATION WHEN YOU WERE IN18

CHURCH, IS THAT RIGHT?19

A. UH-HUH.20

Q. ALL RIGHT.  AND THEN AFTER YOU WENT TO VISIT HER, SHE HAD21

MENTIONED BEING INVOLVED WITH THE FBI IN FAYETTEVILLE AND IT22

CLICKED WITH YOU THAT SHE WAS SOMEHOW INVOLVED WITH THE23

MACDONALD CASE, IS THAT RIGHT?24

A. WELL, HER PICTURE WAS IN THE NEWSPAPER AND WE EVERY DAY 25
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-- YOU KNOW, WE WERE LIVING IN SOUTHERN PINES RIGHT BY FORT1

BRAGG.  WE COULD GET TO FAYETTEVILLE BY GOING ACROSS FORT2

BRAGG BECAUSE THE ALLOTMENT WHERE WE LIVED WAS RIGHT AT THE3

EDGE OF FORT BRAGG.  WE LIVED THERE THREE YEARS; '78, '79 AND4

'80.5

Q. AND SO IT'S FAIR TO SAY YOU FOLLOWED THE MACDONALD CASE6

PRETTY CLOSELY WHEN YOU WERE LIVING IN --7

A. JUST IN THE NEWSPAPER, RIGHT.8

Q. AND YOU SAID THAT SHE HAD A FRIEND LIVING WITH HER, STEVE9

SOMEONE?10

A. STEVE LEWING.11

Q. LEWING?12

A. JUST A BOYFRIEND.  BUT SHE AND I WOULD TAKE DAVID AND GO. 13

I WOULD TAKE THEM TO SEE ERNEST AND SHE WAS LIKE, YOU KNOW,14

WHAT IS THERE FOR ME?  MY HUSBAND'S IN JAIL.  I'M NOT SAYING15

SHE DIDN'T LOVE HER HUSBAND.16

Q. AND I WANT TO TALK WITH YOU FOR A MOMENT ABOUT WHAT SHE17

SAID HAPPENED.  SO, ACCORDING TO WHAT YOU'VE TESTIFIED ABOUT18

ON DIRECT EXAMINATION, HELENA TOLD YOU THAT ON THE NIGHT OF19

THE MACDONALD MURDERS SHE WENT WITH A GROUP OF INDIVIDUALS --20

A. MEN.  THREE MEN.21

Q. -- AND THEY ASKED HER TO GO ALONG IN ORDER FOR HER TO22

BECOME A WIZARD IN THE OCCULT GROUP, IS THAT RIGHT?23

A. YEAH, THEY SAID COME ALONG, WE'RE GOING TO ROUGH24

MACDONALD UP, AND YOU'LL BECOME A WIZARD IN THE OCCULT GROUP25
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IF SHE GOES.  BIGGEST MISTAKE OF HER LIFE.1

Q. SO, SORT OF LIKE A GANG INITIATION OR SOMETHING?2

A. UH-HUH.3

Q. NOW, PRINCE BEASLEY, YOU SAID THAT YOU HAD MET HIM ON ONE4

OCCASION, IS THAT RIGHT?5

A. I DON'T -- I DID NOT MEET HIM.  I ONLY TALKED TO HIM ON6

THE PHONE AND HE REALLY WANTED TO SEE JEFFREY FREED BECAUSE HE7

HELD THE MEN THAT DID IT.8

Q. I'M SORRY, HE HELPED THE MEN?9

A. HE HELD THE MEN THAT DID IT.10

Q. HE HELD THE MEN.  NOW, THE TIME THAT YOU TALKED WITH HIM11

-- YOU ONLY SPOKE WITH HIM ONE TIME ON THE PHONE.  DID YOU12

TALK WITH HIM ABOUT -- OR HELENA ABOUT HIM AT ALL?13

A. DID I TALK TO HELENA ABOUT HIM?14

Q. ABOUT BEASLEY.15

A. YEAH, HE CALLED IN ORDER TO MAKE ARRANGEMENTS WITH HELENA16

TO HELP HER GET HOME AGAIN.17

Q. AND SO THAT WAS ON A SEPARATE OCCASION FROM THE TIME WHEN18

YOU CALLED HIM AND GAVE HIM THE STATEMENT THAT RESULTED IN19

THIS WRITTEN STATEMENT FROM HIM?20

A. NO, THE ONLY TIME I TALKED TO HIM THAT I CAN REMEMBER IS21

ONE TIME ON THE PHONE, BUT I BELIEVE HELENA TALKED TO HIM MORE22

BECAUSE WE HAD A HOME PHONE.  I WOULD GO TEACH PIANO AT THE23

CHURCH AND SHE HAD -- SHE WAS THERE AT THE HOUSE.  YOU KNOW, I24

HAD DAVID THE DAY THE -- YOU KNOW, THAT THEY CAME, THE FBI MAN25
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CAME. 1

Q. MR. MILLS, SPECIAL AGENT MILLS?2

A. HE CAME TO THE CHURCH AND DAVID WAS WITH ME SO I JUST3

LEFT HER AT HOME, YOU KNOW, AND I TAUGHT PIANO AND I CAME BACK4

AND I TOLD MR. MILLS HE COULD COME TO THE HOUSE FROM THE5

CHURCH.  AND HE WANTED TO TALK TO HELENA, BUT HE WASN'T IN ONE6

ACCORD WITH WHAT WE BELIEVED AND WHAT HE BELIEVED AND SHE JUST7

DIDN'T WANT TO BE BOTHERED ABOUT IT.  SHE SAID, YOU KNOW, I'M8

NOT GOING TO SIGN ANYTHING.9

Q. SURE.  AND JUST TO MAKE SURE WE'RE CLEAR, THAT'S MR.10

MILLS, SPECIAL AGENT FRANK MILLS, WITH THE FBI?11

A. (WITNESS NODS HEAD.)12

Q. AND I'M TALKING ABOUT A SEPARATE PERSON.  I'M TALKING13

ABOUT PRINCE BEASLEY WHO WAS A FORMER DETECTIVE IN14

FAYETTEVILLE.15

A. THOSE ARE THE ONLY TWO PEOPLE THAT I HAD ANY ASSOCIATION16

WITH ABOUT THIS SITUATION.  I KNOW MR. MILLS CAME TO ME AT17

CHURCH AND MR. BEASLEY TALKED TO ME ON THE PHONE ONE TIME18

BECAUSE SHE -- YOU KNOW, THEY WOULD CALL OUR HOUSE.  WHAT I'M19

SAYING IS IT WAS A HOUSE PHONE.  20

Q. RIGHT.21

A. SO, IF SHE WAS THERE, SHE COULD HAVE ANSWERED IT OR SHE22

COULD HAVE CALLED HIM.23

Q. SURE.24

A. SHE WAS -- 25
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Q. AND SHE HAD A RELATIONSHIP WITH PRINCE BEASLEY?1

A. SHE WAS -- HAD A RELATIONSHIP OF HELPING WITH HIM AND HE2

HELPED HER GET HOME TO VISIT HER PARENTS JUST LIKE WE DID.3

Q. AND YOU WERE AWARE THAT HER RELATIONSHIP WITH PRINCE4

BEASLEY LASTED OVER SOME PERIOD OF TIME, IS THAT RIGHT?5

A. WELL, YOU KNOW, THEY WERE BOTH WORKING TOGETHER KIND OF6

ON THIS THING I THINK, YOU KNOW.7

Q. AND WERE YOU AWARE THAT THE TWO OF THEM HAD A BOOK DEAL8

IN THE WORKS WITH A MAN NAMED FRED BOST?9

A. NO, I DIDN'T KNOW ABOUT THAT.  SHE MIGHT HAVE TOLD ME,10

BUT I DON'T REMEMBER THAT.11

Q. WERE YOU AWARE THAT SHE WENT TO CALIFORNIA WITH PRINCE12

BEASLEY OR THAT HE PROMISED HER A NEW IDENTITY OR ANY OF THOSE13

THINGS?14

A. NO, I DIDN'T KNOW ABOUT THAT AT ALL.15

Q. NOW, I WANT TO GO BACK JUST BRIEFLY TO THE NIGHT OF THE16

MACDONALD MURDERS.  YOU SAID THAT PRINCE BEASLEY, THAT HE HELD17

THEM.  WHEN YOU SAY HE HELD THEM, WHAT ARE YOU REFERRING TO?18

A. I'M REFERRING TO WHEN THE MURDERS HAPPENED AS FAR AS I19

UNDERSTAND, OKAY, THAT HE DID HOLD THE MEN THAT WERE GUILTY20

FOR 48 HOURS.21

Q. HE HELD THEM FOR 48 HOURS?22

A. THAT'S WHAT I -- 23

Q. AT THE POLICE DEPARTMENT OR --24

A. I DON'T KNOW.  I DON'T KNOW MILITARY LAW.25
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Q. AND THAT ALL CAME FROM HELENA OR FROM MR. BEASLEY?1

A. IT COULD HAVE COME FROM HIM WHEN WE TALKED.  IT'S BEEN A2

LONG TIME AGO AND I'M NOT POSITIVE OF THAT ANSWER.3

Q. AND NOW SPEAKING FURTHER OF MR. BEASLEY, YOU'VE4

CHARACTERIZED HIM AS PRETTY PASSIONATE ABOUT FREEING JEFFREY5

MACDONALD, IS THAT A FAIR STATEMENT?6

A. I JUST THINK HE WANTED TO DO WHAT WAS RIGHT.  I DON'T7

KNOW HIM, DIDN'T KNOW HIM, YOU KNOW, I JUST --8

Q. AND YOU HAD A CHANCE TO LOOK AT THE STATEMENT THAT HE9

WROTE DOWN ABOUT YOUR CONVERSATION AND I TAKE IT THAT YOU10

PROBABLY HAVEN'T SEEN THAT BEFORE YOU WERE CALLED AS A WITNESS11

IN THIS HEARING, IS THAT RIGHT?12

A. WELL, I DIDN'T REALLY HAVE A LOT OF -- I GUESS MY PROBLEM13

IS I DON'T HAVE A LOT OF MEMORY OF EXACTLY WHAT WE SAID ON THE14

PHONE.  YOU KNOW, IT WAS A ONE TIME THING.  BUT I THINK HE DID15

PROBABLY ASK ME SOME QUESTIONS AND I WAS THE ONLY ONE THERE. 16

MY HUSBAND HAD NO INVOLVEMENT WITH THAT.  17

WE WERE IN ONE ACCORD ABOUT TRYING TO HELP HELENA18

MOSTLY KEEP ALIVE AND DAVID TO KEEP ALIVE.  OUR WHOLE THING19

WAS A MINISTRY TO HER AND -- MAYBE I SHOULD SAY THIS.  I DID20

WRITE TO JEFFREY TELLING HIM I KNEW HE WAS INNOCENT.  I FEEL21

COMPASSION BECAUSE I KNOW THE TRUTH.22

Q. AND WHEN WAS THAT?  WHEN DID YOU WRITE TO --23

A. I DON'T REMEMBER.  IT WAS AFTER WE GOT DAVID.24

Q. IT WAS AFTER YOU GOT DAVID.  SO, IT WAS AFTER YOU HAD25
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BEEN IN TOUCH WITH HELENA?1

A. I FELT I WOULD LIKE TO HELP HIM.2

Q. AND SO YOU'RE HERE TODAY SO THAT YOU CAN DO YOUR PART TO3

HELP HIM?4

A. (WITNESS NODS HEAD.)5

MS. COOLEY:  I HAVE NOTHING FURTHER, YOUR HONOR.6

THE COURT:  REDIRECT.7

MR. WILLIAMS:  YES, SIR, YOUR HONOR, IF I COULD.8

R E D I R E C T   E X A M I N A T I O N 4:12 P.M.9

BY MR. WILLIAMS:10

Q. MS. MCMANN, I'M GOING TO DIRECT YOUR ATTENTION TO THE11

SCREEN WHERE I'M GOING TO PLACE DEFENSE EXHIBIT 5019, AND I'LL12

MAKE THIS LARGER SO THAT IT'S EASIER TO SEE, AND I'M GOING TO13

ASK YOU TO READ WHAT'S STATED THERE AT THE TOP OF THE SCREEN?14

A. DECLARATION OF PRINCE E. BEASLEY.15

(DEFENSE EXHIBIT NUMBER 501916

WAS IDENTIFIED FOR THE RECORD.)17

Q. ALL RIGHT.  AND I'M GOING TO PAGE FORWARD TO THE END OF18

THE DOCUMENT AND ASK YOU IF THERE IS A SIGNATURE LINE THERE19

AND IF YOU COULD -- IF YOU SEE THAT, READ THE NAME THAT'S20

UNDER IT.21

A. PRINCE E. BEASLEY.22

Q. ALL RIGHT.  AND THEN THE NEXT PARAGRAPH WHERE IT STARTS23

THE WORD ON, IF YOU COULD READ THAT FOR US, PLEASE.24

A. ON MARCH 27TH, 1994, BEFORE ME, THE UNDERSIGNED, A NOTARY25
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PUBLIC IN AND FOR SAID COUNTY AND STATE, PERSONALLY APPEARED1

PRINCE E. BEASLEY, PERSONALLY KNOWN TO BE OR PROVED TO ME ON2

THE BASIS OF SATISFACTORY EVIDENCE TO BE THE PERSON WHOSE NAME3

IS SUBSCRIBED TO WITHIN INSTRUMENT AND ACKNOWLEDGMENT THAT HE4

EXECUTED THE SAME.  WITNESS MY HAND AND OFFICIAL SEAL.5

Q. AND IT HAS A NOTARY PUBLIC SIGNATURE?  6

A. OKAY.  7

Q. DO YOU SEE THAT THERE?8

A. YEAH.  DO YOU WANT ME TO READ THAT?9

Q. NO, THAT'S OKAY.  10

A. OKAY.  11

Q. LOOK AT THE DATE FOR ME ONE MORE TIME.  ON MARCH 27TH,12

WHAT IS THE YEAR?13

A. OH, 1984.14

Q. OKAY.  NOW, I'M GOING TO DIRECT YOUR ATTENTION BACK TO AN15

EARLIER PART OF THIS DOCUMENT AND IF YOU COULD PLEASE READ THE16

SECTION IN YELLOW.17

A. EARLY THE NEXT MORNING I SET UP SURVEILLANCE AT HELENA18

STOECKLEY'S APARTMENT AT 1108 CLARK STREET, FAYETTEVILLE.  AT19

APPROXIMATELY 2:15 A.M. ON FEBRUARY 18TH, 1970, STOECKLEY AND20

TWO OR THREE MEN PULLED UP IN AN OLD FADED YELLOW CAR WITH OUT21

OF STATE PLATES.  22

I BLOCKED THEIR CAR IN THE DRIVEWAY WITH MY CAR AND23

CALLED OUT TO HELENA.  AS SHE APPROACHED MY CAR, THE MEN24

FOLLOWED AS IF TO PROTECT HER.  SHE TOLD THEM IT WAS ALL RIGHT25
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AND THEY WENT BACK TO THEIR CAR.  1

BEFORE I SAID ANYTHING, HELENA SAID TO ME THAT SHE2

KNEW WHY I WAS THERE TO SEE HER AND ASKED, MR. BEASLEY, DO YOU3

WANT TO SEE MY ICE PICK?  I TOLD HER I DID NOT THINK HER4

STATEMENT WAS FUNNY.  I ASKED HER IF SHE WAS INVOLVED IN THE5

FORT BRAGG MURDERS.  SHE SAID SHE THOUGHT SHE WAS PRESENT WHEN6

IT HAPPENED AND COULD REMEMBER HOW AWFUL IT WAS.7

Q. ALL RIGHT.  I'M GOING PAGE DOWN A LITTLE FURTHER.  CAN8

YOU READ THE FIRST LINE THERE AT PARAGRAPH 12, THE NEXT9

PARAGRAPH?10

A. AFTER NUMBER 12?11

Q. YES.12

A. I RADIOED THE POLICE DEPARTMENT AND ADVISED THEM TO CALL13

THE ARMY CID.  I TOLD THEM I HAD FOUND SUSPECTS IN THE14

MURDERS.  OVER AN HOUR PASSED AND NO ASSISTANCE ARRIVED.  SO,15

I WAS FORCED TO RELEASE THEM BECAUSE THEY BECAME THREATENING16

TO ME.17

Q. IS THAT WHAT YOU WERE SPEAKING OF WHEN YOU WERE ASKED ON18

CROSS AND YOU HAD SAID THAT IT WAS YOUR UNDERSTANDING HE WAS19

FORCED TO RELEASE THE PEOPLE HE HAD CAUGHT IN THE MURDERS?20

A. I DIDN'T KNOW THAT.21

Q. BUT DOES THAT -- IS THAT CONSISTENT WITH WHAT YOU WERE22

TELLING US EARLIER?23

A. WELL, IT CERTAINLY DOES APPLY, DOESN'T IT?24

MR. WILLIAMS:  THANK YOU, YOUR HONOR.25

-2607-

Appeal: 15-7136      Doc: 31-2            Filed: 08/16/2016      Pg: 461 of 720 Total Pages:(1181 of 2180)



McMann/Redirect Page 443

September 18, 2012

MS. COOLEY:  IF I MAY HAVE JUST ONE MOMENT, YOUR1

HONOR?2

THE COURT:  YES.3

MS. COOLEY:  THANK YOU.  4

(PAUSE.)5

MS. COOLEY:  I HAVE NOTHING FURTHER, YOUR HONOR.6

THE COURT:  YOU MAY STEP DOWN.  YOUR NEXT WITNESS.7

MR. WIDENHOUSE:  JERRY LEONARD.  8

THE WITNESS:  GO AHEAD?9

MR. WILLIAMS:  YOUR HONOR, CAN WE RELEASE MS.10

MCMANN?11

MR. BRUCE:  NO OBJECTION.12

THE COURT:  CERTAINLY.13

(PAUSE.)14

MR. WILLIAMS:  YOUR HONOR, COULD WE APPROACH THE15

BENCH?16

THE COURT:  YES, SIR.17

(BENCH CONFERENCE ON THE RECORD.)18

THE COURT:  MR. WEST.19

MR. WEST:  GOOD AFTERNOON, YOUR HONOR.  20

THE COURT:  I UNDERSTAND YOU REPRESENT MR. LEONARD.21

MR. WEST:  YES, SIR.22

THE COURT:  HE REPRESENTS MR. LEONARD.23

MR. BRUCE:  THAT'S FINE WITH ME.24

MR. WILLIAMS:  YOUR HONOR, WE JUST WANT TO LET THE25

-2608-

Appeal: 15-7136      Doc: 31-2            Filed: 08/16/2016      Pg: 462 of 720 Total Pages:(1182 of 2180)



McMann/Redirect Page 444

September 18, 2012

COURT KNOW THAT WE --1

COURT REPORTER:  MR. WILLIAMS, COULD YOU -- 2

MR. WILLIAMS:  I'M SORRY.  3

MR. WIDENHOUSE:  WE'RE UNDER THE IMPRESSION THAT4

HE'S GOING TO ASSERT THE ATTORNEY-CLIENT PRIVILEGE AND WE'VE5

SIMPLY COME TO THE BENCH TO ASK YOU IF YOU WANT US TO DO THAT6

IN OPEN COURT TO START WITH OR IF YOU'D RATHER HEAR US IN7

CHAMBERS.  I'M JUST TRYING TO GET SOME GUIDANCE FROM THE COURT8

IS ALL.  AND MR. WEST OBVIOUSLY IS HERE TO REPRESENT HIM.9

THE COURT:  MR. LEONARD'S FORMER CLIENT WAS --10

MR. WIDENHOUSE:  HELENA STOECKLEY.11

THE COURT:  AND SHE'S DECEASED.12

MR. WIDENHOUSE:  CORRECT.13

THE COURT:  I DON'T THINK I'VE EVER HAD THE14

PRIVILEGE ASSERTED IN THIS SITUATION BEFORE, BUT I'M SURE YOU15

CAN ENLIGHTEN ME ON IT.16

MR. WIDENHOUSE:  WELL, HE'S TOLD ME HE'S GOING TO17

ASSERT THE PRIVILEGE.18

THE COURT:  WELL, I'VE NEVER HAD THE OCCASION WHERE19

IT WAS ASSERTED WHERE SOMEBODY WAS DEPARTED AND NOT SUBJECT TO20

PROSECUTION.  IT SEEMS TO BE SOMEWHAT MOOT.21

MR. WEST:  AND, YOUR HONOR, WE WILL OBVIOUSLY COMPLY22

WITH WHATEVER YOUR HONOR ORDERS, BUT OUT OF A SENSE OF CAUTION23

UNDER THE RULES OF PROFESSIONAL CONDUCT THE WAY I READ THEM, I24

THINK WE HAVE A DUTY TO ASSERT IT AND THEN IF YOU ORDER MR.25
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LEONARD TO ANSWER THEN HE HAS TO AND THAT TAKES CARE OF THE1

CONCERN, BUT YOU GOT THE ATTORNEY-CLIENT PRIVILEGE AND THE2

DUTY OF CONFIDENTIALITY.3

AND THE WAY I READ THE RULES, ON HIS BEHALF, I AT4

LEAST HAVE TO REQUEST THIS OF THE COURT OR HE DOES BECAUSE5

THERE IS SOME LINE OF CASES THAT SAY THAT THE ATTORNEY-CLIENT6

PRIVILEGE SURVIVES THE DEATH OF A CLIENT, YOUR HONOR, THE WAY7

I READ THEM AND I HUMBLY SUBMIT THAT TO YOUR HONOR.  BUT MR.8

LEONARD IS NOT TRYING TO GET IN THE WAY OF THIS AND --9

THE COURT:  I UNDERSTAND, BUT I'M JUST TELLING YOU10

I'VE NEVER HAD THAT PARTICULAR SITUATION BEFORE.11

MR. WEST:  I HADN'T EITHER.12

THE COURT:  CAN YOU ENLIGHTEN ME ON IT, MR.13

WIDENHOUSE?14

MR. WIDENHOUSE:  WELL, I MEAN, THERE IS A U.S.15

SUPREME COURT CASE, SWIDLER VS. BERLIN, THAT SAYS THE16

ATTORNEY-CLIENT PRIVILEGE SURVIVES DEATH.  AND I THINK HE17

WOULD BE IN A POSITION WHERE HE COULD ASSERT IT.18

THE COURT:  WELL, I'M NOT FAMILIAR WITH THE CASE,19

BUT DID IT INVOLVE A CRIMINAL MATTER?20

MR. BRUCE:  I THINK IT DID, YOUR HONOR.  I THINK IT21

INVOLVED VINCE FOSTER.22

MR. WEST:  THE VINCE FOSTER CASE, YOUR HONOR.  IT23

HAD TO DO WITH SOME NOTES AND DOCUMENTS AND I'M HAPPY TO24

PROVIDE THAT CASE TO YOUR HONOR IF YOUR HONOR WOULD LIKE FOR25
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ME TO.1

THE COURT:  WELL, I'LL DISCUSS IT WITH YOU ALL RIGHT2

HERE IN FRONT OF THE PUBLIC AND YOU CAN ADVISE ME.3

MR. WIDENHOUSE:  WELL, I MEAN, SWIDLER VS. BERLIN4

WAS A CRIMINAL CASE AND IT SAYS THE PRIVILEGE SURVIVES DEATH. 5

IT DOES HAVE A FOOTNOTE THAT SAYS WE'RE NOT ADDRESSING THE6

QUESTION ABOUT THE SITUATION WHERE A DEFENDANT IS TRYING TO7

HAVE AN ATTORNEY BREACH THE ATTORNEY-CLIENT PRIVILEGE TO8

PRESENT FAVORABLE EVIDENCE TO THE DEFENSE IN A CRIMINAL CASE. 9

AND THAT'S WHAT WE THINK WE HAVE HERE, ALTHOUGH I'M10

A LITTLE BIT IN THE DARK BECAUSE WHEN I'VE INTERVIEWED MR.11

LEONARD, HE SAYS HE CAN'T TALK TO ME ABOUT THINGS THAT MS.12

STOECKLEY SAID TO HIM DURING HIS REPRESENTATION OF HER.13

MR. WEST:  AND, YOUR HONOR, THE ONLY REASON THAT I 14

-- LAST WEEK I BECAME INVOLVED, MR. LEONARD ASKED ME TO BE15

INVOLVED, AND I SPOKE WITH THE U.S. ATTORNEY AND I SPOKE WITH16

MR. WILLIAMS AND I SAID, YOU KNOW, WHAT IS IT YOU WANT TO ASK17

MR. LEONARD.  AND WHILE I DON'T KNOW EXACTLY WHAT THEY WANT TO18

ASK, AND THERE MAY BE SOME QUESTIONS THEY WANT TO ASK THAT,19

YOU KNOW, WHAT DID YOU HEAR A THIRD PARTY SAY OR HOW DID YOU20

BECOME INVOLVED, CLEARLY WOULD NOT FALL WITHIN PRIVILEGE AT21

ALL.22

BUT IN MY CONVERSATIONS WITH BOTH OF THEM I GOT THE23

IMPRESSION THAT THEY MIGHT ASK THINGS THAT MIGHT FALL UNDER24

THAT.  25
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AND, AGAIN, MR. LEONARD IS AT THE COURT'S PLEASURE1

AND IF YOU ORDER HIM TO, WHICH IS WHAT HE NEEDS FOR THAT -- TO2

DO TO PROTECT HIM UNDER THE RULES OF PROFESSIONAL CONDUCT,3

THAT'S WHAT I'M CONCERNED ABOUT, YOUR HONOR, IS JUST MAKING4

SURE THAT HE COMPLIES WITH HIS OBLIGATIONS UNDER THE RULES. 5

AND IF YOUR HONOR ORDERS HIM TO SPEAK, HE HAS TO SPEAK.6

THE COURT:  ARE YOU FAMILIAR WITH THE CASE, MR.7

BRUCE?8

MR. BRUCE:  I AM FAMILIAR WITH THE CASE, BUT CAN I9

SAY SOMETHING ELSE?  YOUR HONOR RE-EDUCATED ME LAST WEEK ON10

FIRST AMENDMENT LAW AND SEALING THINGS AND I THINK THIS11

DISCUSSION CAN BE HAD IN OPEN COURT.  IT'S JUST A LEGAL ISSUE12

WITH THE ATTORNEY-CLIENT PRIVILEGE.13

NOW, IF THE COURT LATER RULES THAT YOU WANT TO HEAR14

THE EVIDENCE IN CAMERA FROM JERRY LEONARD ABOUT WHAT HIS15

CLIENT TOLD TO SEE IF THE PRIVILEGE SHOULD BE LIFTED, THAT'S16

ONE THING, BUT THIS LEGAL DISCUSSION CAN BE HAD OUT AT COUNSEL17

TABLES AND WE DON'T NEED TO KEEP IT FROM --18

MR. WEST:  AND THAT'S FINE.  I JUST DIDN'T WANT TO19

POP UP AND SAY OBJECTION AND YOUR HONOR --20

THE COURT:  NO, THAT'S ALL RIGHT. 21

MR. WEST:  I DO THINK HIS IDEA ABOUT THE IN CAMERA22

IS THE APPROPRIATE THING IF YOUR HONOR DECIDES TO DO THAT AND23

I AGREE WITH THE U.S. ATTORNEY ABOUT THAT.24

THE COURT:  WELL, DO YOU THINK IT'S RIGHT FOR ME TO25
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HEAR IT IN CAMERA?1

MR. WEST:  I THINK THAT WOULD BE THE BEST THING2

UNDER WHAT I'VE READ, YOUR HONOR.3

THE COURT:  WELL, NOW, HOW CAN WE DO THAT?4

MR. WEST:  YOUR HONOR, AGAIN, IF YOUR HONOR ORDERS5

HIM TO DO IT, THEN I THINK THE WAY THAT WE WOULD CONTEMPLATE6

THAT IS THAT YOUR HONOR WOULD HAVE TO SPECIFICALLY ORDER HIM7

TO TALK AND IT WOULD BE, OF COURSE, TRANSCRIBED BY THE8

TRANSCRIPTIONIST SO THAT IT'S ON THE RECORD.  AND THEN IT9

WOULD BE UP TO YOUR HONOR ABOUT, I THINK, WHETHER YOUR HONOR10

DID THAT JUST WITH MR. LEONARD AND MYSELF OR WHETHER YOU HAD11

THE OTHER PARTIES INVOLVED, AND MR. LEONARD DOES NOT HAVE A12

POSITION ABOUT THAT.13

THE COURT:  WELL, DO YOU HAVE ANY PROBLEM WITH ME14

HEARING IT IN CAMERA?15

MR. WIDENHOUSE:  NO.16

THE COURT:  ANYBODY?17

MR. BRUCE:  I DON'T HAVE ANY -- THE GOVERNMENT DOES18

NOT HAVE ANY PROBLEM WITH THIS PRIVILEGE BEING LIFTED OR YOUR19

HONOR HEARING IT IN CAMERA FIRST.  I THINK THERE ARE SOME20

LEGAL ARGUMENTS AS TO WHETHER OR NOT THE PRIVILEGE EXISTS AND21

WHAT IS THE PROPER PROCEDURE.22

ALL I'M SAYING IS THAT I THINK THAT THE LEGAL23

CONTENTIONS OF THE PARTIES THAT WE'RE PUTTING FORWARD TO THE24

COURT ABOUT THIS ISSUE SHOULD BE DONE IN OPEN COURT AND THEN25
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THE COURT CAN DECIDE WHETHER TO TAKE EVIDENCE IN CAMERA.1

MR. WEST:  AND I DON'T HAVE A PROBLEM WITH THAT,2

YOUR HONOR.  I JUST DIDN'T WANT TO BE POPPING UP AND YOUR3

HONOR NOT UNDERSTAND WHERE WE WERE COMING FROM.  AND THAT'S4

WHY I ALSO CALLED BOTH THESE GENTLEMEN SO THEY KNEW LAST WEEK5

ABOUT IT.6

AGAIN, WE ARE NOT TRYING TO GET IN THE WAY OF THE7

COURT AT ALL.  I'M JUST MERELY TRYING TO PROTECT MR. LEONARD8

UNDER THE RULES OF PROFESSIONAL RESPONSIBILITY, THAT'S ALL,9

YOUR HONOR.10

THE COURT:  WELL, I'M NOT FAMILIAR WITH THE CASE11

THAT YOU REFERRED TO.  WHAT'S THE NAME OF IT AGAIN?12

MR. BRUCE:  IS IT SWIDLER?13

MR. WEST:  I HAVE A COPY IF YOU'D LIKE FOR ME TO14

HAND IT TO YOU.  15

THE COURT:  I WOULD, YEAH. 16

MR. WEST:  THOMAS, CAN YOU GET THAT, PLEASE?17

THE COURT:  WELL, I THINK WE'LL STOP FOR THE DAY, 18

BUT I THINK TOMORROW MORNING WHAT I WOULD LIKE TO DO IS19

PROCEED WITH YOUR CASE AND I'LL COME BACK TO THIS SOMETIME.20

MR. WIDENHOUSE:  THIS IS OUR LAST WITNESS.21

THE COURT:  WELL, THEN, I'M GOING TO GO FORWARD WITH22

MR. BRUCE'S CASE TOMORROW MORNING.  YOU ALL CAN PRESENT IT IN23

CAMERA SOMEWHERE ALONG THE LINE AT THE CONCLUSION OF MR.24

BRUCE'S CASE IF YOU WANT TO OR AFTER YOUR REBUTTAL AND THEN 25
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I'LL TAKE A LOOK AT IT AND SEE WHAT HE'S GOT TO SAY.1

MR. WIDENHOUSE:  ALL RIGHT.2

THE COURT:  WE'RE KIND OF DOING IT IN A VACUUM.  3

MR. WIDENHOUSE:  OKAY.  4

THE COURT:  I DON'T WANT TO DO THAT.5

MR. WEST:  YOUR HONOR, DO YOU WANT ME TO PROVIDE6

ANYTHING ELSE TO YOU IN TERMS OF SOME OF THE -- COUPLE OF7

CASES THAT WE'VE LOOKED AT?8

THE COURT:  YEAH, I'D LIKE TO HAVE THEM.9

MR. WEST:  I DON'T KNOW IF THAT WOULD HELP THE COURT10

KNOW WHERE WE'RE COMING FROM.  AND, AGAIN, WE WANT TO BE11

REALLY CLEAR, MR. LEONARD DOES NOT WANT TO GET IN THE WAY OF12

WHATEVER YOUR HONOR WANTS.13

THE COURT:  AS I UNDERSTAND, HE WAS APPOINTED -- HE14

WAS APPOINTED TO REPRESENT HER?15

MR. WEST:  THAT'S CORRECT.  JUDGE DUPREE APPOINTED16

MR. LEONARD AFTER MS. STOECKLEY WAS ON THE STAND AND SPENT A17

PERIOD OF DAYS WITH HER AS I UNDERSTAND IT.  18

AND I THINK THAT -- FROM WHAT I UNDERSTAND FROM THE19

U.S. ATTORNEY, HE HAS SOME QUESTIONS ABOUT WHETHER MR. LEONARD20

HEARD SOME THINGS FROM THIRD PARTIES, BUT, ALSO, PERHAPS, FROM21

MS. STOECKLEY, I THINK, IF I UNDERSTAND THESE FOLKS CORRECTLY.22

THE COURT:  WELL, IF HE HEARD THINGS FROM THIRD23

PARTIES THAT'S CERTAINLY PERMITABLE AND IF IT'S SOMETHING SHE24

SAID THAN THE ATTORNEY-CLIENT PRIVILEGE IS WAIVED.25
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MR. WEST:  WELL, WE THINK THAT, YOUR HONOR, THINGS1

THAT MS. STOECKLEY MAY HAVE SAID TO MR. LEONARD, JUST THE TWO2

OF THEM, WOULD BE --3

THE COURT:  I UNDERSTAND THAT.4

MR. WEST:  THAT'S WHAT I WAS TRYING TO SAY.5

THE COURT:  OH, I THOUGHT YOU MEANT --6

MR. WEST:  NO, SIR, I'M SORRY, I DIDN'T SPEAK7

CLEARLY ENOUGH.  AND I THINK THEY WOULD LIKE TO ASK ABOUT THE8

CONVERSATIONS AND I THINK THEY MAY TAKE THE TACT THAT THE9

PRIVILEGE SOMEHOW MAY NOT EXIST AT THIS POINT.  AND, AGAIN, I10

DON'T HAVE A DOG IN THAT FIGHT.  I'M JUST TRYING TO MAKE SURE11

MR. LEONARD DOESN'T GET IN TROUBLE --12

THE COURT:  I UNDERSTAND.13

MR. WEST:  -- WITH THE AUTHORITIES OF THE BAR.14

MR. BRUCE:  YOUR HONOR, JERRY LEONARD SENT A LETTER15

TO THIS COURT IN 2007, ABOUT THIS ISSUE AFTER DISCUSSING IT16

WITH HART MILES WHO WAS THE ATTORNEY FOR JEFFREY MACDONALD AT17

THE TIME.  AND THE LETTER SAID -- AND IT ENCLOSED AN INQUIRY18

FROM THE STATE BAR AND A REPLY. 19

AND THE LETTER SAID THAT THE ATTORNEYS FOR JEFFREY20

MACDONALD WERE TRYING TO GET JERRY LEONARD TO DISCLOSE WHAT21

HELENA STOECKLEY HAD TOLD HIM IN AN ATTORNEY-CLIENT SITUATION22

DURING THE MACDONALD TRIAL AND THAT THEY HAD MADE AN INQUIRY23

TO THE STATE BAR COUCHING IT AS THERE WAS EVIDENCE OF24

INNOCENCE THAT WOULD FREE A PRISONER AND UNDER THOSE25
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CIRCUMSTANCES WHAT WAS THE DUTY OF THE LAWYER.1

AND THEY SENT THE LETTER AND THE OPINION FROM THE2

STATE BAR OR ANSWER TO QUESTION, IT WASN'T REALLY AN OPINION,3

TO YOUR HONOR.  WE DIDN'T FIND OUT ABOUT IT UNTIL 2012. 4

THERE'S SOME MATERIAL IN THERE THAT THE COURT MIGHT WANT TO5

CONSIDER.  WE HAVE COPIES IF YOU NEED THEM.6

THE COURT:  I DON'T RECALL IT.7

MR. BRUCE:  AND RESPECTFULLY WE WOULD LIKE TO GET8

THIS RESOLVED BECAUSE EVIDENCE THAT WE PUT ON WILL BE9

DEPENDENT -- NOT ALL OF IT, OF COURSE.  WE CAN START SOME OF10

OUR EVIDENCE, BUT THERE ARE SOME WITNESSES THAT WE NEED TO11

KNOW WHAT THEIR CASE WITH RESPECT TO JERRY LEONARD IS BEFORE12

WE START TO PUT ON OUR EVIDENCE IN REPLY.13

COURT REPORTER:  WOULD IT BE POSSIBLE FOR ME TO STEP14

BACK DOWN FOR A MINUTE?15

THE COURT:  YEAH.  GO AHEAD.  WE'LL WAIT. 16

(PAUSE.)17

MR. BRUCE:  AND SO MY POSITION WOULD BE EITHER18

TONIGHT OR IN THE MORNING, WHATEVER YOUR HONOR PREFERS, THAT19

WE, ALL SIDES, MACDONALD, ATTORNEY FOR JERRY LEONARD AND THE20

GOVERNMENT PRESENT THEIR POSITIONS ON THE LAW IN OPEN COURT.  21

WE CAN GIVE YOU ANY MATERIALS WE HAVE TONIGHT AND22

THEN THE COURT CAN DECIDE THE ISSUE.  EITHER YOU'RE RULING23

THAT THE PRIVILEGE STILL EXISTS OR YOU'RE RULING THAT YOU NEED24

TO REVIEW WHATEVER HE'S GOING TO SAY IN CAMERA TO DECIDE25
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WHETHER THE PRIVILEGE SHOULD BE LIFTED OR OVERCOME.  AND1

THAT'S THE WAY WE SHOULD PROCEED IN THAT FASHION.2

THE COURT:  WELL, I'M GOING TO STOP FOR THE DAY. 3

I'M GOING TO TAKE -- LIBBY, HAND ME THE CASE YOU'VE GOT THERE4

AND I'LL TRY TO READ IT TONIGHT OR THIS AFTERNOON AND MAKE --5

GET SOME KIND OF TENTATIVE LOOK AT IT.  HAVE YOU RESEARCHED6

THIS, MR. BRUCE?7

MR. BRUCE:  A LITTLE.  IN FACT, WE STARTED8

RESEARCHING IT FROM THE -- BEFORE WE EVEN KNEW THAT THE9

MACDONALD LAWYERS HAD TALKED TO JERRY LEONARD.  AND BY THE10

WAY, IT'S NOT MR. WIDENHOUSE OR MR. WILLIAMS.11

BUT BEFORE WE EVEN KNEW THAT, BASED ON WHAT JERRY12

LEONARD HAD TOLD THE FBI IN OUR INVESTIGATION IN 2006, WE13

THOUGHT WE MIGHT BE THE ONES ADVOCATING TO HAVE THE PRIVILEGE14

LIFTED SO HE COULD TELL WHAT HIS CLIENT TOLD HIM DURING THE15

TRIAL.  16

AND THE RESEARCH THAT WE DID SHOWED IT'S A THORNY17

QUESTION.  THE PRIVILEGE -- THE GENERAL RULE IS IT DOES18

SURVIVE DEATH, BUT THERE IS A NORTH CAROLINA SUPREME COURT19

CASE WHICH, OF COURSE, IS NOT BINDING IN FEDERAL COURT, WHERE20

THE COURT ORDERED THE PRIVILEGE LIFTED SO THAT RICK GAMMON, AN21

ATTORNEY IN RALEIGH, WAS REQUIRED TO DISCLOSE TO COLON22

WILLOUGHBY WHAT HIS DEAD CLIENT HAD SAID BECAUSE IT WAS23

EVIDENCE IN A MURDER CASE.24

SO, THERE'S NO ABSOLUTE RULE I THINK.  I THINK IT'S25
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A DIFFICULT ISSUE.  THE BAR, WHEN THEY SENT INFORMATION BY THE1

MACDONALD ATTORNEYS FRAMING THE QUESTION, IT WAS FRAMED AS IF2

-- THE QUESTION WAS IF THE LAWYER BECAME AWARE FROM A CLIENT3

THAT THE CLIENT HAD PERJURED THEMSELVES IN A PROCEEDING, WHAT4

WAS THE ATTORNEY'S DUTY AND THE ANSWER -- 5

THE COURT:  I THINK IT WAS DISCUSSED.6

MR. BRUCE:  AND THE ANSWER WAS IF THE PROCEEDING IS7

STILL GOING ON, THE ATTORNEY SHOULD TAKES STEPS TO RECTIFY THE8

PERJURY.  9

BUT, OF COURSE, THAT MAKES A LOT OF ASSUMPTIONS10

ABOUT WHAT HELENA STOECKLEY MAY HAVE TOLD JERRY LEONARD AND IT11

ALSO -- THE INTERPRETATION THAT THE MACDONALD LAWYERS AT THAT12

TIME PUT ON IT WAS THAT THE PROCEEDING IN THE MACDONALD CASE13

IS STILL GOING ON IN 2012, WHEN THE TRIAL WAS IN 1979.14

BUT I THINK YOUR HONOR SHOULD READ WHAT THE BAR SAID15

ABOUT IT.  IT MIGHT BE -- 16

MR. WIDENHOUSE:  YOUR HONOR, I MEAN, I REALLY -- I17

DON'T DISAGREE WITH THAT ALTHOUGH IT REALLY DOES RELY ON THE18

TWO IN RE MILLER CASES, WHICH ARE STATE CASES.  19

MR. WEST:  AND I AGREE THAT'S AN IMPORTANT CASE. 20

MR. WIDENHOUSE:  BUT THE SWIDLER AND BERLIN CASE21

ADDRESSES THE QUESTION OF THE ATTORNEY-CLIENT PRIVILEGE IN A22

CRIMINAL CASE, BUT NOT IN THE CONTEXT OF WHERE THE DEFENDANT23

IS TRYING TO GET THE EVIDENCE IN TO HELP.  SO, YOU DO NEED TO24

READ THAT CASE AND YOU'RE GOING TO COME AWAY THINKING THE25
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QUESTION IS NOT CLEARLY ANSWERED.  1

WE HAVE A VERY RECENT FEDERAL DISTRICT COURT CASE2

FROM THE WEST COAST AND WE CAN PROVIDE A COPY TO YOU AS WELL3

BEFORE WE LEAVE TODAY THAT AT LEAST GOES THROUGH THE ANALYSIS4

THAT WE THINK WOULD APPLY.  AND, YOU KNOW, JOHN CAN LOOK IT5

TONIGHT AND SEE IF HE AGREES.  BUT IT AT LEAST GIVES YOU ONE6

JUDGE'S TAKE ON THE STEPS THAT YOU WOULD THINK ABOUT IN7

DECIDING WHETHER, IN A GIVEN CONTEXT, THAT THE PRIVILEGE8

SHOULD BE LIFTED.9

THE COURT:  WELL, LET ME ASK YOU, AS I UNDERSTAND IT10

YOUR CASE -- YOU CONSIDER THIS TESTIMONY AS A PREDICATE FOR11

YOUR CASE, IS THAT CORRECT?12

MR. BRUCE:  WELL, NOT THE WHOLE CASE, OF COURSE, BUT13

THERE ARE SOME WITNESSES THAT IT WOULD BE IMPORTANT FOR US TO14

KNOW WHAT THE MACDONALD MOVANT EVIDENCE IS BEFORE WE PRESENT15

THOSE WITNESSES.  16

SO, I JUST DID NOT, RESPECTFULLY, WANT TO BE PUT IN17

THE POSITION OF PUTTING ON OUR WHOLE CASE BEFORE THIS ISSUE18

ABOUT THEIR WITNESS IS DECIDED.19

THE COURT:  WELL, I DON'T KNOW WHEN I'M GOING TO GET20

TO THIS.  I DON'T KNOW HOW LONG IT'S GOING TO TAKE.  I DON'T21

WANT TO MAKE A -- I CAN MAKE A SNAP JUDGMENT, BUT I THINK THE22

EVIDENCE IS KIND OF -- I HATE TO ACT IN HASTE AND REPENT AT23

LEISURE, YOU KNOW.  I'M TRYING TO THINK HOW I CAN GET SOME24

TIME.  HOW LONG IS YOUR CASE GOING TO TAKE?25
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MR. BRUCE:  I'M AWFULLY BAD AT ESTIMATING, BUT WE1

HAVE ABOUT 12 WITNESSES, AND I'M THINKING WE CAN GET IT DONE2

IN ABOUT THREE DAYS.3

THE COURT:  WELL, YOU GIVE ME YOUR RESEARCH AND YOUR4

RESEARCH.  HAVE YOU BRIEFED THIS AT ALL?5

MR. BRUCE:  I HAVE NOT WRITTEN A BRIEF.6

MR. WIDENHOUSE:  NO.  7

THE COURT:  HAVE YOU?8

MR. WIDENHOUSE:  I SHOULDN'T HAVE LET MS. ROUDER GO,9

BUT, NO, I HAVEN'T BRIEFED IT.10

THE COURT:  WELL, AS YOU KNOW, I WASN'T AT THE CASE11

-- THE TRIAL.  I KNOW NOTHING ABOUT IT.  I PURPOSELY HAVE12

NEVER READ FATAL VISION ONCE I GOT THIS CASE ASSIGNED TO ME.13

MR. WIDENHOUSE:  YOU MAY BE GETTING MOST OF IT READ14

TO YOU HERE.15

THE COURT:  BUT I'LL HAVE TO LOOK AT YOUR MATERIALS16

AND IF I HAVE TO DELAY THIS FOR HALF A DAY, I'LL HAVE TO DELAY17

IT FOR HALF A DAY.18

MR. WIDENHOUSE:  OKAY.  IF YOU WANT TO TAKE A BREAK19

UNTIL THURSDAY, I CAN GET YOU A BRIEF BY TOMORROW AFTERNOON,20

BUT I NEED TO KNOW THAT I DON'T HAVE TO GET READY FOR JOHN'S21

WITNESSES TONIGHT.  IT WOULD BE A SHORT BRIEF TOO.22

MR. BRUCE:  WELL, YOUR HONOR, WE'VE GOT A LOT OF23

WITNESSES HERE.  MY SUGGESTION WOULD BE LET US GIVE YOU THE24

MATERIALS THAT WE HAVE TONIGHT AND BE PREPARED TO ARGUE IT IN25
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THE MORNING AND THEN THE COURT CAN DECIDE WHETHER ITS IN A1

POSITION TO RULE.2

THE COURT:  WELL, I DON'T KNOW WHETHER I CAN READ IT3

TONIGHT.4

MR. BRUCE:  WELL, COULD WE --5

THE COURT:  I FIND NOWADAYS I READ BETTER IN THE6

MORNING.7

MR. WIDENHOUSE:  YES, I UNDERSTAND.8

THE COURT:  WELL, GIVE ME YOUR MATERIALS.  AND I9

THINK YOU'VE CERTAINLY GOT ENOUGH WITNESSES TO GO ON WITH10

SOMETHING, RIGHT?11

MR. BRUCE:  YES.12

THE COURT:  ALL RIGHT.  WE'LL GO ON WITH YOURS13

TOMORROW AND I'LL TRY TO GET TO -- SOMETHING ON THIS AS SOON14

AS I CAN, TAKE A LOOK AT IT.  15

NOW, THE CASE THAT YOU'RE REFERRING TO, THE QUESTION16

OF EVADING THE PRIVILEGE WAS BECAUSE HE WANTED TO HELP SOMEONE17

WHO WAS CHARGED IN ANOTHER OFFENSE?18

MR. BRUCE:  WELL, THE CASE I WAS REFERRING TO IN THE19

NORTH CAROLINA SUPREME COURT IS IN RE MILLER AND THERE IT WAS20

THE PROSECUTION THAT WANTED TO GET THE -- A MAN WHO WAS21

ACCUSED OF CONSPIRING WITH A WOMAN TO KILL HER HUSBAND HIRED22

RICK GAMMON AND HE -- IT LATER CAME OUT THAT HE TOLD RICK23

GAMMON THAT HE HAD HELPED HER POISON HER HUSBAND AND RICK24

GAMMON GAVE HIM THE ADVICE THAT THAT MIGHT MAKE HIM AN25
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ACCESSORY TO MURDER.  THE MAN -- THE CLIENT OF RICK GAMMON 1

THEN WENT HOME AND COMMITTED SUICIDE.  2

COLON WILLOUGHBY SOUGHT THE EVIDENCE FROM RICK3

GAMMON, WHAT DID HIS MAN, ERIC MILLER I THINK HIS NAME WAS,4

TELL YOU BEFORE HE DIED ABOUT THIS MURDER.  5

IT WENT ALL THE WAY TO THE NORTH CAROLINA SUPREME6

COURT.  IT'S A VERY CONFUSING OPINION.  BUT THE LONG AND SHORT7

OF IT IS, IS THEY SENT IT BACK TO JUDGE STEPHENS AND SAID THAT8

JUDGE STEPHENS SHOULD TAKE THE INFORMATION FROM RICK GAMMON IN9

CAMERA AND HE DID AND THEN HE ORDERED IT TURNED OVER TO COLIN10

WILLOUGHBY AND COLON WILLOUGHBY USED THE INFORMATION TO11

PROSECUTE THE WOMAN.12

THE COURT:  TO PROSECUTE HER.13

MR. BRUCE:  THAT'S CORRECT, PROSECUTE THE WOMAN THAT14

KILLED HER HUSBAND.15

THE COURT:  RIGHT.16

MR. WIDENHOUSE:  THE DIFFERENCE IN THE MILLER17

LITIGATION IS THERE WAS A WAIVER OF THE PRIVILEGE FROM THE18

EXECUTOR OF THE ESTATE AND IT WAS A MATTER OF STATE LAW THAT19

ALLOWED THE EXECUTOR TO DO THAT.  AND THAT DOESN'T APPLY HERE20

BECAUSE IN FEDERAL COURT THE STATE LAW DOESN'T CONTROL.21

MR. BRUCE:  ANOTHER WRINKLE TO THIS IS THAT IN THE22

SUBMISSION THAT MR. JERRY LEONARD SENT TO THIS COURT IN 2007,23

AT THE BEHEST OF MACDONALD'S THEN LAWYERS, INCLUDED AN24

AFFIDAVIT FROM GENE STOECKLEY, WHO TESTIFIED TODAY, PURPORTING25

-2623-

Appeal: 15-7136      Doc: 31-2            Filed: 08/16/2016      Pg: 477 of 720 Total Pages:(1197 of 2180)



McMann/Redirect Page 459

September 18, 2012

TO WAIVE HELENA STOECKLEY'S ATTORNEY-CLIENT PRIVILEGE.1

THE COURT:  WHO WAIVED IT?2

MR. BRUCE:  GENE STOECKLEY, HER BROTHER, WHO3

TESTIFIED HERE TODAY, SIGNED AN AFFIDAVIT PURPORTING TO WAIVE4

HIS DECEASED SISTER'S ATTORNEY-CLIENT PRIVILEGE.  AND I HAVE5

THOSE DOCUMENTS.  AND JERRY LEONARD, AT THE BEHEST OF HART6

MILES, SENT THEM TO YOUR HONOR IN EITHER -- I THINK IN '07.7

MR. WEST:  THAT'S CORRECT, YOUR HONOR.8

MR. WIDENHOUSE:  THAT'S ROUGHLY CORRECT.9

THE COURT:  I DON'T HAVE ANY RECOLLECTION OF IT.10

MR. BRUCE:  WE CAN PROVIDE -- DOES LIBBY --11

LAW CLERK:  WE'VE GOT THEM SOMEWHERE.12

MR. BRUCE:  YOU'VE GOT THEM. 13

MR. WEST:  YOU ALL PROVIDED ME A COPY SO I'M AWARE14

OF IT NOW.15

MR. WIDENHOUSE:  YEAH, THERE IS A LETTER, THERE IS16

THE BAR INQUIRY, AND WE'VE GOT SOME EMAILS BACK AND FORTH17

BETWEEN HART AND THE BAR.18

MR. BRUCE:  I THINK LIBBY'S INDICATING SHE HAS THEM.19

LAW CLERK:  I RECALL IT.20

MR. BRUCE:  DO YOU NEED ADDITIONAL COPIES?21

LAW CLERK:  (NODS HEAD.)22

THE COURT:  WELL, WE'LL GO FORWARD TOMORROW MORNING23

WITHOUT RULING ON THIS UNTIL WE CAN TRY TO GET A HANDLE ON IT.24

MR. BRUCE:  OKAY.  SO, I SHOULD BE PREPARED TO PUT25
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ON WITNESSES TOMORROW MORNING?1

THE COURT:  YES.2

MR. BRUCE:  OKAY.  ONE OTHER THING, THERE'S A LOT OF3

MEDIA HERE --4

COURT REPORTER:  I NEED TO STEP DOWN AGAIN.  CAN WE5

DO THIS OUT THERE OR?6

THE COURT:  I'M SORRY?7

COURT REPORTER:  I EITHER NEED TO STEP BACK DOWN8

BECAUSE I DIDN'T KNOW WE'D BE UP HERE SO LONG OR CAN WE DO IT9

FROM OUT THERE?10

THE COURT:  DO YOU HAVE ANY OBJECTION TO IT?11

MR. WIDENHOUSE:  NO, I DON'T HAVE ANY OBJECTION. 12

THE COURT:  ALL RIGHT.  LET'S DO IT FROM OUT THERE. 13

(BENCH CONFERENCE CONCLUDED.)14

THE COURT:  COUNSEL, LET ME SEE YOU JUST ONE MORE15

SECOND.16

(BENCH CONFERENCE ON THE RECORD.)17

THE COURT:  I'VE GOT THAT CIVIL MATTER THURSDAY18

MORNING.  I'M JUST THINKING IF I CAN WORK THAT IN SOMEHOW.19

MADAM CLERK:  WE'RE STARTING THAT AT NINE O'CLOCK ON20

THURSDAY AND I BELIEVE YOU HAD ALREADY TOLD EVERYBODY THAT WE21

WOULD PICK THIS HEARING BACK UP AT 10:00.22

THE COURT:  YEAH, THAT'S WHAT I HAD PLANNED TO DO. 23

WELL, LEAVE ME YOUR MATERIALS AND LET ME TAKE A LOOK AT IT. 24

AND I THINK YOU BETTER PLAN TO STAY -- PLAN TO GO FORWARD25
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TOMORROW MORNING.1

MR. BRUCE:  PLAN TO DO WHAT, I'M SORRY?2

THE COURT:  PLAN TO GO FORWARD TOMORROW MORNING, BUT3

I'M GOING TO TRY TO TAKE A LOOK AT IT TONIGHT.4

MR. BRUCE:  THANK YOU.  5

THE COURT:  THANK YOU VERY MUCH. 6

MR. WEST:  THANK YOU, YOUR HONOR.7

MR. BRUCE:  YOUR HONOR, I WAS JUST GOING TO SAY,8

JUST TRYING TO SAVE HEADACHES FOR EVERYBODY, THERE'S A LOT OF9

MEDIA HERE THAT ARE GOING TO BE VERY CURIOUS ABOUT WHAT WE'RE10

TALKING ABOUT AND I THINK WE CAN ARGUE THIS IN OPEN COURT11

BECAUSE I DON'T SEE ANY NEED TO DO IT AT THE BENCH.12

MR. WIDENHOUSE:  I DON'T DISAGREE WE CAN ARGUE IN13

OPEN COURT.14

THE COURT:  OKAY.  WE'LL START OFF TOMORROW MORNING15

WITH THE ARGUMENTS.  16

MR. WIDENHOUSE:  ALL RIGHT.  17

THE COURT:  NOW, LET ME GET YOUR MATERIALS.18

MR. WIDENHOUSE:  YES, YOUR HONOR.19

THE COURT:  GIVE THEM TO LIBBY BEFORE YOU LEAVE.20

MR. WEST:  YOUR HONOR, MAY I ASK SOMETHING?  I'M21

TRYING NOT TO BE A HINDERANCE ANYMORE TO THE COURT THAN I'VE22

ALREADY BEEN TODAY, BUT --23

THE COURT:  JUST WAIT UNTIL YOU ASK FOR A24

CONTINUANCE AGAIN.25
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MR. WEST:  THANK YOU, YOUR HONOR.  WE'VE DONE A FAIR1

AMOUNT OF RESEARCH ABOUT THIS JUST RECENTLY AND I'M HAPPY TO2

TRY TO SHARE THAT, BUT I ALSO AM TRYING NOT TO GET IN THE WAY, 3

 IF YOU'D LIKE FOR ME TO PROVIDE THAT I CAN.4

THE COURT:  YES, I WOULD.  I'VE NEVER HAD THIS5

PARTICULAR QUESTION.6

MR. WEST:  I HADN'T EITHER UNTIL VERY RECENTLY.7

THE COURT:  WELL, EVERY TIME I COME TO COURT I HAVE8

SOMETHING NEW COME UP I CAN TELL YOU THAT.9

MR. WEST:  YES, SIR. 10

THE COURT:  YOU KNOW, WHEN I WAS PRACTICING LAW, I11

CAN REMEMBER, AND I KNOW YOU ALL HAVE, TOO, BUT YOU THINK12

THERE'S GOT TO BE A CASE ON THAT.  YOU DON'T THINK IT'S GOING13

TO TAKE ANY TIME AND TWO WEEKS LATER YOU'RE SAYING WHY ISN'T14

THERE SOMETHING ON THIS.15

MR. WEST:  YES, SIR.16

MR. BRUCE:  ED, YOU'RE GOING TO PROVIDE THAT TO US,17

TOO?18

MR. WEST:  YES.  NO, I MEAN, I'M TRYING TO --19

THE COURT:  LET ME HAVE WHAT YOU'VE GOT AND I'LL TRY20

TO GET IT --21

MR. WEST:  THANK YOU.22

THE COURT:  THANK YOU VERY MUCH.23

(BENCH CONFERENCE CONCLUDED.)24

THE COURT:  WE'LL TAKE A RECESS TILL 9:00 A.M.25
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TOMORROW.1

(WHEREUPON, THESE PROCEEDINGS RECESSED AT 4:44 P.M.,2

TO RECONVENE AT 9:00 A.M., ON SEPTEMBER 19, 2012.)3

 I CERTIFY THAT THE FOREGOING IS A TRUE AND ACCURATE
TRANSCRIPT OF SAID PROCEEDINGS.

/s/ STACY SCHWINN, CCR, CVR-M  11/19/12  
STACY SCHWINN, CCR, CVR-M     DATE
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                   UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA

 WESTERN DIVISION 

NO.:  3:75-CR-26-3
NO.:  5:06-CV-24-F

UNITED STATES OF AMERICA    .  
   .  

       v.    .
   .    September 19, 2012

JEFFREY R. MACDONALD,       .    Wilmington, NC 
Defendant/Movant  .     

. . . . . . . . . . . . . . . 
 

EVIDENTIARY HEARING
 BEFORE THE HONORABLE JAMES C. FOX

SENIOR UNITED STATES DISTRICT COURT JUDGE

APPEARANCES:

For the Government:   JOHN S. BRUCE, FIRST ASST. U.S. ATTORNEY
  LESLIE K. COOLEY, ASST. U.S. ATTORNEY
  UNITED STATES ATTORNEY'S OFFICE 
  310 NEW BERN AVENUE, SUITE 800
  RALEIGH, NC 27601

  BRIAN M. MURTAGH, TRIAL ATTORNEY
  UNITED STATES DEPARTMENT OF JUSTICE
  950 PENNSYLVANIA AVENUE, NW
  WASHINGTON, D.C. 20530

For Defendant/Movant: M. GORDON WIDENHOUSE, JR., ESQUIRE
  RUDOLF, WIDENHOUSE & FIALKO
  312 WEST FRANKLIN STREET
  CHAPEL HILL, NC 27561 

  KEITH A. WILLIAMS, ESQUIRE 
  LAW OFFICES OF KEITH A. WILLIAMS P.A. 
  321 SOUTH EVANS STREET, SUITE 103
  GREENVILLE, NC 27835

Court Reporter:   STACY SCHWINN, CCR, CVR-M
  P.O. BOX 1611
  WILMINGTON, NC 28402
  (910) 431-4502

Proceedings recorded by stenomask, transcript produced from 
dictation.
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T A B L E   O F   C O N T E N T S

WITNESS EXAMINATION PAGE

FRANK MILLS

BY MS. COOLEY DIRECT 470
BY MR. WIDENHOUSE CROSS 501

DENNIS MEEHAN

BY MR. BRUCE DIRECT 515
BY MR. WIDENHOUSE CROSS 532

JANICE MEEHAN

BY MS. COOLEY DIRECT 536
BY MR. WIDENHOUSE CROSS 540
BY MS. COOLEY REDIRECT 542

EDDIE R. SIGMON

BY MR. BRUCE DIRECT 543
BY MR. WIDENHOUSE CROSS 559

WILLIAM I. BERRYHILL, JR.

BY MR. BRUCE DIRECT 562

MADDIE REDDICK

BY MS. COOLEY DIRECT 571
BY MR. WIDENHOUSE CROSS 578

J. RICH LEONARD

BY MR. BRUCE DIRECT 583

JAMES L. BLACKBURN

BY MR. BRUCE DIRECT 594
BY MR. WIDENHOUSE CROSS 647
BY MR. BRUCE REDIRECT 694
BY MR. WIDENHOUSE RECROSS 696
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T A B L E   O F   C O N T E N T S   C O N T I N U E D

EXHIBITS

DEFENSE DESCRIPTION PAGE - IDENTIFIED

5014C MR. BLACKBURN'S NORTH CAROLINA BAR
DISBARMENT ORDER 653

GOVERNMENT DESCRIPTION PAGE - IDENTIFIED 

2001 FBI TELETYPE 8/15/79 471
2104.2 MAP OF GREENVILLE SOUTH CAROLINA AREA 477
2104 MAP SHOWING WALHALLA AND PICKENS SC 479
2003 FBI TELETYPE 8/15/79 483
2006 FINGERPRINT CARD - HELENA STOECKLEY 8/14/79 484
2007 FINGERPRINT CARD - HELENA STOECKLEY 8/14/79 485
2064 8/14/79 COMMITMENT FORM - HELENA STOECKLEY 486
2066 8/15/79 RELEASE FORM - HELENA STOECKLEY 487
2002 FBI 302 - HELENA STOECKLEY'S ARREST 8/14/79 490
2010 SWORN STATEMENT OF VERNOY KENNEDY 514
2000 WARRANT FOR HELENA STOECKLEY 518 & 547
2362 CALENDAR FOR 1979 519
2103.3 MAP DEPICTING INTERSECTION OF I-85 AND I-77 521
2101.3 MAP OF DOWNTOWN RALEIGH 523 & 554
2101.3A MAP OF DOWNTOWN RALEIGH WITH MARKINGS 527
2074 PHOTO FROM NEWS & OBSERVER OF MS. STOECKLEY,

MR. BRITT AND MR. DAVIS 528
2039.1 RECORDS TRANSMITTAL RECEIPT - 
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P R O C E E D I N G S 8:59 A.M.1

(DEFENDANT PRESENT.)2

THE COURT:  GOOD MORNING.  PLEASE BE SEATED.  LET ME3

SEE COUNSEL JUST FOR A SECOND, PLEASE.4

          (BENCH CONFERENCE ON THE RECORD.)  5

          THE COURT:  YOUR CLIENT -- THE PROBLEM HERE IS I6

DON'T KNOW WHAT I'M DEALING WITH.  IN OTHER WORDS, I'VE GOT7

ABSOLUTELY NO KNOWLEDGE OF WHAT THE ISSUE IS.  8

I THOUGHT ABOUT MAYBE HAVING MR. LEONARD MAKE A9

PROFFER TO ME HERE AT THE BENCH AS TO WHAT THE SITUATION IS. 10

ON THE OTHER HAND, THAT WOULD JUST CONFUSE THINGS FURTHER.  11

I HAVE READ SWIDLER AND I'VE READ A NUMBER OF OTHER12

THINGS.  I'M INCLINED TO THINK THE PRIVILEGE APPLIES.  THAT'S13

WHAT I SO HOLD.14

          MR. WIDENHOUSE:  CAN WE JUST GET THAT ON -- WELL, I15

GUESS IT'S ON THE RECORD. 16

          THE COURT:  YES, I'LL GET IT ON THE RECORD.  17

MR. WIDENHOUSE:  OKAY.  18

THE COURT:  THANK YOU.19

          (BENCH CONFERENCE CONCLUDED.) 20

THE COURT:  COUNSEL, I'VE LOOKED INTO THE QUESTION21

OF PRIVILEGED COMMUNICATION.  AS YOU KNOW, THE SUPREME COURT22

HAS DEALT WITH THIS ISSUE TO SOME EXTENT, AND I THINK THE23

ATTORNEY-CLIENT PRIVILEGE SURVIVES THE DEATH OF THE CLIENT, 24

AND I SO RULE.  AND IN DOING SO, I AM FOLLOWING SWIDLER VS.25
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BERLIN, A SUPREME COURT CASE TO WHICH YOU ARE BOTH AWARE. 1

THANK YOU, COUNSEL.2

          MR. WIDENHOUSE:  YOUR HONOR, I JUST WANT TO MAKE3

SURE THE RECORD REFLECTS THAT WE WERE ASKING YOU TO BREACH OR4

WAIVE THE PRIVILEGE BASED ON OUR CLIENT'S FIFTH AND SIXTH5

AMENDMENT DUE PROCESS AND COMPULSORY PROCESS RIGHTS TO PRESENT6

A DEFENSE.  I JUST WANT TO MAKE SURE THE RECORD REFLECTS THE7

BASIS FOR OUR MOTION.8

          THE COURT:  WELL, I UNDERSTAND.  AND, OF COURSE, I9

THINK IT'S -- THE QUESTION OF PRIVILEGE HAS BEEN DEBATED MANY,10

MANY TIMES, BUT I THINK FOR THE MOST PART IN COMMON LAW IT11

SURVIVES, AND THE SUPREME COURT SO HELD IN SWIDLER, AND I12

THINK THAT THEIR REASONING IS CORRECT.  THANK YOU.13

          DO YOU HAVE ANY FURTHER EVIDENCE, MR. WIDENHOUSE?14

          MR. WIDENHOUSE:  NO, YOUR HONOR.15

          THE COURT:  ALL RIGHT.  MR. BRUCE, ARE YOU READY TO16

GO FORWARD?17

          MR. WIDENHOUSE:  WELL, I GUESS, I JUST WANT TO MAKE18

SURE ALL THE EXHIBITS THAT WE'VE TENDERED IN THE NOTEBOOKS ARE19

PART OF THE EVIDENCE AS A WHOLE.20

          THE COURT:  SURE.  NOW, MR. BRUCE, DO YOU WANT TO21

MAKE AN OPENING STATEMENT?  22

          MR. BRUCE:  NO, NOT A FORMAL OPENING STATEMENT, YOUR23

HONOR, EXCEPT TO PREVIEW HOW WE'RE GOING TO PRESENT THE24

EVIDENCE.  25
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WE HAVE A NUMBER OF WITNESSES TO CALL, AND THEN WE1

WANT TO, DURING THAT AND PERHAPS RIGHT AFTER THAT, JUST CALL2

THE ATTENTION TO THE COURT BY WAY OF PUBLICATION OF SOME OF3

THE EXHIBITS THAT ARE IN THE RECORD.4

          THE COURT:  ALL RIGHT, SIR.5

          MR. BRUCE:  AND THEN WE'RE HOPEFUL THAT THE COURT6

WILL ALLOW A CLOSING ARGUMENT.7

          THE COURT:  YES, I WILL.  8

          MR. BRUCE:  OKAY.9

          THE COURT:  I'M GOING TO ALLOW YOU ALSO TO FILE10

BRIEFS ON THE ISSUES.11

          MR. BRUCE:  OKAY.  BUT THE CRYING NEED FOR US IN THE12

CLOSING ARGUMENT IS ENOUGH TIME FOR MR. MURTAGH TO -- BECAUSE13

WE'RE NOT PRESENTING ANY EVIDENCE ON THE UNSOURCED HAIR CLAIM. 14

IT'S ALL IN THE RECORD.  IT'S STIPULATED TO.  BUT WE FEEL IT15

WOULD BE HELPFUL TO HAVE HIM, BY WAY OF ARGUMENT, WALK THE16

COURT THROUGH THE KEY EXHIBITS AND AFFIDAVITS.17

          THE COURT:  WELL, I READ YOUR BRIEF ON THAT ISSUE18

VERY CAREFULLY AND I FRANKLY THOUGHT THERE MIGHT BE FURTHER19

EVIDENCE ON THAT POINT, BUT WE'LL GO FORWARD AT THIS TIME.20

          MR. BRUCE:  OKAY.21

          THE COURT:  ALL RIGHT, SIR.22

          MR. BRUCE:  OUR FIRST WITNESS IS FRANK MILLS.23

          THE COURT:  FRANK WHO?  I'M SORRY. 24

          MR. BRUCE:  FRANK MILLS.25
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          THE COURT:  THANK YOU. 1

               FRANK MILLS, GOVERNMENT WITNESS, SWORN2

D I R E C T   E X A M I N A T I O N 9:05 A.M.3

BY MS. COOLEY:  4

Q.   GOOD MORNING, MR. MILLS. 5

A.   GOOD MORNING.6

Q.   IF YOU WOULD, PLEASE STATE YOUR FULL NAME FOR THE COURT7

AND EXPLAIN TO US YOUR FORMER OCCUPATION.8

A.   MY NAME IS FRANK MILLS, AND I WAS AN FBI AGENT FROM 19629

UNTIL I RETIRED IN 1990.10

Q.   1990?11

A.   YES.12

Q.   AND I'LL ASK YOU TO JUST SPEAK INTO THAT MICROPHONE --13

A. OKAY.  14

Q. -- SO THAT WE CAN MAKE SURE TO GET IT ON THE RECORD.  AND15

DURING YOUR TIME WITH THE FBI, HOW WERE YOU EMPLOYED WITH16

THEM?17

A.   HOW WAS I EMPLOYED?18

Q.   IN WHAT CAPACITY DID YOU WORK FOR THE FBI?19

A.   I WAS A SPECIAL AGENT, INVESTIGATOR.20

Q.   WHERE DID YOU MOSTLY WORK?21

A.   MOST OF THE TIME IN SOUTH CAROLINA, AND I WAS ASSIGNED TO22

GREENVILLE, SOUTH CAROLINA.23

Q.   AND WERE YOU ASSIGNED TO GREENVILLE IN 1979?24

A.   YES, I WAS.25
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Q.   AND IN 1979, DID YOU HAVE OCCASION TO COME INTO CONTACT1

WITH HELENA STOECKLEY?2

A.   I DID.3

Q.   AND WAS THAT AS PART OF YOUR EMPLOYMENT WITH THE FBI?4

A.   IT WAS.5

Q.   AND HOW DID THAT COME ABOUT?6

A.   I RECEIVED A TELEPHONE CALL, I BELIEVE ON THE 13TH OF7

AUGUST OF THAT YEAR, FROM THE U.S. ATTORNEY'S OFFICE IN8

RALEIGH, NORTH CAROLINA, TELLING ME THAT JUDGE DUPREE HAD9

ISSUED A MATERIAL WITNESS BENCH WARRANT FOR HELENA STOECKLEY'S10

ARREST AND THAT WAS FOLLOWED UP BY A TELETYPE FROM THE FBI11

OFFICE THAT SAME NIGHT.12

Q.  MAY I HAVE GOVERNMENT EXHIBIT 2001, PLEASE?  MR. MILLS,13

I'M SHOWING YOU GOVERNMENT EXHIBIT 2001.  IF WE COULD ZOOM IN14

AT THE TOP.  AND IF YOU COULD JUST LET US KNOW WHERE THIS15

ORIGINATED FROM AND WHERE THE TELETYPE CAME IN?16

A.   THE TELETYPE CAME FROM THE CHARLOTTE DIVISION AND IT WENT17

TO THE COLUMBIA DIVISION, WHICH WAS MY HEADQUARTERS CITY.18

(GOVERNMENT EXHIBIT NUMBER 200119

WAS IDENTIFIED FOR THE RECORD.)20

Q.   AND WHAT WAS IT IN REFERENCE TO?21

A.   THE JEFFREY ROBERT MACDONALD CASE OUT OF CHARLOTTE.22

Q.   AND IF YOU COULD SCROLL DOWN.  DO YOU SEE THERE IN THE23

SECOND -- I'M SORRY, BACK UP TO PAGE ONE, SECOND PARAGRAPH, UP24

INCLUDING THE NEXT PART, PLEASE.  THANK YOU.  THE ONE THAT25
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SAYS RE:  CHARLOTTE.  CAN YOU READ STARTING THERE, PLEASE. 1

A.   THE NEXT PARAGRAPH?2

Q.   STARTING AT THE TOP THERE.3

A.   OKAY.  RE:  CHARLOTTE TELCALL TO FRANK -- TO S.A. FRANK4

MILLS, COLUMBIA, AUGUST 10, 1979.  TRIAL OF CAPTIONED SUBJECT5

CURRENTLY IN PROCESS AND DEFENSE BEGAN PRESENTING EVIDENCE ON6

AUGUST 13, 1979.  7

ON AUGUST 13, 1979, U.S. DISTRICT JUDGE FRANKLIN8

DUPREE, EASTERN DISTRICT OF NORTH CAROLINA, RALEIGH, NORTH9

CAROLINA, SIGNED A MATERIAL WITNESS BENCH WARRANT AT THE10

REQUEST OF THE DEFENSE FOR THE ARREST OF HELENA STOECKLEY,11

ALSO KNOWN AS HELENA WORLIE STOECKLEY, HELENA STOECKLEY --12

WERLE STOECKLEY, HELENA POSTER, DIRECTING THAT SHE BE BROUGHT13

FORTHWITH BEFORE THE U.S. DISTRICT COURT, EASTERN DISTRICT OF14

NORTH CAROLINA, RALEIGH, NORTH CAROLINA.  AND I NEED YOU TO15

SCROLL IT.16

Q.   OKAY.  AND CAN I ASK YOU, WOULD THAT BE POSSIBLE THAT17

THAT SAYS HELENA FOSTER INSTEAD OF POSTER?  I KNOW IT'S A18

LITTLE BLURRY GIVEN IT'S AN OLD DOCUMENT.19

A.   YES, IT COULD BE.  I DON'T KNOW.20

Q.   AND THEN CONTINUING.  I THINK YOU LEFT OFF WITH SINCE HER21

TESTIMONY.22

A.   DIRECTING THAT SHE BE BROUGHT FORTHWITH BEFORE THE U.S.23

DISTRICT COURT, EASTERN DISTRICT OF NORTH CAROLINA, RALEIGH,24

NORTH CAROLINA, SINCE HER TESTIMONY IS MATERIAL TO THIS TRIAL25
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AND IT HAS BECOME IMPRACTICAL TO SECURE HER PRESENCE BY --1

Q.   NEXT PAGE, PLEASE.2

A.   -- BY SUBPOENA.  WARRANT ORDERS THAT SHE IS TO BE3

DETAINED UNTIL SHE IS DISCHARGED BY THE COURT.  WARRANT IS4

ISSUED PURSUANT TO TITLE 18 U.S. SECTION 3149.  5

BENCH WARRANT WAS ISSUED UPON SWORN AFFIDAVIT SIGNED6

BY DEFENSE COUNSEL BERNARD L. SEGAL, AUGUST 13TH, 1979,7

TESTIFYING SHE IS A NECESSARY WITNESS AND EFFORTS BY THE8

DEFENSE TO LOCATE HER HAVE BEEN FRUITLESS.  9

ASSISTANT UNITED STATES ATTORNEY JAMES BLACKBURN,10

EASTERN DISTRICT OF NORTH CAROLINA, RALEIGH, NORTH CAROLINA,11

REQUESTS UPON HER APPREHENSION THAT SHE BE INTERVIEWED12

CONCERNING PREVIOUS STATEMENTS SHE HAS MADE INDICATING THAT13

SHE MAY HAVE PARTICIPATED IN THE MURDER OF THE SUBJECT'S WIFE14

AND TWO CHILDREN AT THEIR FORT BRAGG, NORTH CAROLINA,15

APARTMENT DURING THE EARLY HOURS -- EARLY HOURS FEBRUARY 17TH,16

1970; HOWEVER, DUE TO HEAVY DRUG USE, SHE CANNOT RECALL17

WHETHER OR NOT SHE WAS INVOLVED.  SHE HAS MADE THESE18

STATEMENTS TO INDIVIDUALS BOTH IN THE FAYETTEVILLE, NORTH19

CAROLINA AREA AND IN THE NASHVILLE, TENNESSEE -- AND IN20

NASHVILLE, TENNESSEE.  21

SHE HAS BEEN HOSPITALIZED IN MENTAL INSTITUTIONS ON22

SEVERAL OCCASIONS AND APPARENTLY IS UNSTABLE AND A HEAVY DRUG23

USER.  24

STOECKLEY IS DESCRIBED AS A WHITE FEMALE BORN JUNE25
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THE 3RD, 1950, UNCONFIRMED, APPROXIMATELY FIVE FEET FOUR1

INCHES TALL, 150 POUNDS, HEAVY BUILD, BROWN HAIR, REPORTEDLY2

HAS A SMALL TATTOO ABOVE ONE OF HER BREASTS.  3

COLUMBIA, AT WALHALLA, SOUTH CAROLINA, WILL LOCATE4

AND APPREHEND STOECKLEY AND ADVISE THE CHARLOTTE DIVISION. 5

BENCH WARRANT IN POSSESSION OF U.S. MARSHAL, EASTERN DISTRICT6

OF NORTH CAROLINA, RALEIGH, NORTH CAROLINA.  SUTEL RESULTS --7

IT'S SUBMIT TELEGRAM RESULTS OF INVESTIGATION IMMEDIATELY. 8

IN VIEW OF STOECKLEY'S KNOWN DRUG USE AND MENTAL9

INSTABILITY CAUTION SHOULD BE USED IN APPREHENDING.10

Q.   NOW, YOU SAID SUTEL.  WHAT IS THAT?  WHAT DOES THAT MEAN11

TO YOU?12

A.   SUBMIT TELETYPE.13

Q.   AND WAS THE TELETYPE A COMMON WAY THAT YOU COMMUNICATED14

IN THE FBI IN 1979?15

A.   YES, IN SITUATIONS WHERE WE NEEDED IMMEDIATE16

COMMUNICATION.17

Q.   AND DID YOU, IN FACT, APPREHEND HER PURSUANT TO THE18

WARRANT IN THIS TELETYPE?19

A.   I DID.20

Q.   OKAY.  AND WHERE DID YOU FIRST LOCATE MS. STOECKLEY?21

A.   I BELIEVE THAT WE HAD A -- WE WERE TOLD THAT SHE WAS22

LIVING WITH HER HUSBAND, PARAMOUR, BOYFRIEND, ERNEST DAVIS. 23

AND I BELIEVE WE HAD A ROUTE ADDRESS OUT OF WALHALLA,24

POSSIBLY, SOUTH CAROLINA, WHERE HE WAS.  25
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AND ON THE DAY FOLLOWING THE TELETYPE, I HAD ANOTHER1

AGENT IN THE OFFICE, TOM DONOHUE, GO WITH ME, AND WE WENT TO2

THE POST OFFICE THERE BECAUSE WE DIDN'T KNOW WHERE THE ROUTE3

WAS AND WE GOT DIRECTIONS TO WHERE THE ROUTE ADDRESS WAS.  AND4

THEN, FROM THERE, WE PROCEEDED TO THE ADDRESS, WHICH WAS A5

TRAILER.6

Q.   IT WAS A TRAILER YOU SAID?7

A.   YEAH.8

Q.   OKAY.  AND DID YOU, IN FACT, LOCATE HELENA STOECKLEY AT9

THAT ADDRESS?10

A.   WE DID.  WHEN WE GOT THERE, ERNEST DAVIS CAME OUT OF THE11

TRAILER AND SHE REMAINED IN THE TRAILER.  AGENT DONOHUE STAYED12

WITH DAVIS AND I WENT IN AND FOUND HELENA AND WE DID COME13

OUTSIDE AND I IMMEDIATELY ADVISED HER WHAT IT WAS ALL ABOUT.14

Q.   WHAT YOU WERE THERE FOR?15

A.   YEAH.16

Q.   OKAY.  NOW, AFTER YOU LOCATED HER, YOU AND SPECIAL AGENT17

DONOHUE, DID YOU ARREST HER AND TAKE HER WITH YOU?18

A.   I DID.19

Q.   OKAY.  NOW, DID MR. DAVIS COME WITH YOU AT THAT POINT?20

A.   NO, I WOULDN'T -- WE WOULDN'T HAVE DONE THAT.  21

Q.   AND WHY WOULDN'T YOU HAVE DONE THAT?  WHY WOULDN'T THAT22

BE PERMITTED? 23

A.   WELL, AS I RECALL, I TOLD MR. DAVIS WHERE WE WERE GOING. 24

WE KNEW WHERE WE WERE GOING TO TAKE HER.  AND I TOLD HIM, I25
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SAID THAT IF HE WANTED TO SEE HER HE COULD MAKE ARRANGEMENTS1

WITH THE PICKENS COUNTY JAIL AND PROBABLY GO VISIT HER THAT2

NIGHT.  3

Q. DID YOU -- 4

A. BUT TO DRIVE HER AND HIM TOGETHER IN THE BUREAU CAR WOULD5

NOT HAVE BEEN APPROPRIATE.6

Q. WOULD NOT HAVE BEEN APPROPRIATE?7

A. NO.8

Q. AND WHY WOULD THAT HAVE NOT BEEN APPROPRIATE?9

A.   WELL, IT JUST WOULD HAVE CREATED A POSSIBLE VOLATILE10

SITUATION.11

Q.   AND WHEN YOU SAY A POSSIBLE VOLATILE SITUATION, WOULD12

THAT BE FOR ANY LAW ENFORCEMENT OFFICER?13

A.   OH, YES.  I MEAN, HER ARREST, THAT'S TRAUMATIC.  AND TO14

HAVE THE FIVE OF US IN THE CAR TOGETHER RIDING TO THE JAIL15

WOULDN'T HAVE BEEN A GOOD THING. 16

Q.   THE FIVE OF YOU OR THE FOUR OF YOU?17

A.   THE FIVE -- EXCUSE ME, I'LL GET MY NUMBERS STRAIGHT.  THE18

FOUR OF US, RIGHT.19

Q.   JUST MAKING SURE I'M NOT LEAVING ANYBODY OUT.20

A.   NO, THAT'S IT.21

Q.   AND SO WHEN YOU ARRESTED HER, WHERE DID YOU TAKE HER?22

A.   WE WENT TO THE PICKENS COUNTY JAIL.23

Q.   FROM WALHALLA?24

A.   YES.25
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Q.   AND THAT TAKES ABOUT HOW LONG?1

A.   THIRTY, 40 MINUTES, I WOULD THINK.2

Q.   OKAY.  NOW, ARE YOU FAMILIAR WITH THE DISTANCE BETWEEN3

WALHALLA AND CHARLESTON?4

A.   YES, ROUGHLY.5

Q.   ABOUT HOW LONG WOULD IT TAKE TO GET FROM CHARLESTON TO6

WALHALLA OR VICE VERSA?7

A.   PROBABLY FOUR AND A HALF HOURS.8

Q.   FOUR AND A HALF HOURS?9

A.   YEAH.10

Q.   AND IF I COULD HAVE GOVERNMENT EXHIBIT NUMBER 2104.2. 11

I'M SHOWING YOU WHAT IS A MAP OF THE GREENVILLE, SOUTH12

CAROLINA AREA.  DOES THAT LOOK FAMILIAR TO YOU?13

A.   YES, IT DOES.14

(GOVERNMENT EXHIBIT NUMBER 2104.215

WAS IDENTIFIED FOR THE RECORD.)16

Q.   OKAY.  AND IF YOU COULD -- DO YOU SEE WALHALLA ON THIS17

MAP?  18

A. (WITNESS NODS HEAD.)19

Q. AND IF YOU COULD JUST TOUCH THE SCREEN AND CIRCLE WHERE20

YOU SEE WALHALLA.21

A.   HERE.22

Q.   SO, THERE WHERE YOU'VE MADE THOSE RED MARKS?23

A.   IT'S JUST SOUTHWEST OF PICKENS.24

Q.   I'M SORRY.  CAN YOU SPEAK INTO THE MICROPHONE, PLEASE?25
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A.   I'M SORRY.  SOUTHWEST OF PICKENS.1

Q.   OKAY.  AND THEN YOU ALSO SEE PICKENS?2

A.   YES, I DO.3

Q.   IS THAT CIRCLED THERE IN RED?4

A.   IT IS.5

Q.   AND SO THE DISTANCE BETWEEN WALHALLA AND PICKENS THAT6

WE'RE LOOKING AT ON THIS MAP, YOU SAID IT WOULD TAKE ABOUT 357

TO 40 MINUTES?8

A.   APPROXIMATELY.9

Q.   AND IF I COULD HAVE GOVERNMENT EXHIBIT 2104, PLEASE.  AND10

IF WE COULD ZOOM IN ON THE -- THANK YOU.  AND ON THE TOP HALF11

OF THAT, PLEASE.  12

NOW, CAN YOU SEE ON THIS MAP THE AREA THAT WE WERE13

JUST REFERRING TO OR --14

A. YES.15

Q. -- IS IT TOO SMALL?  DO YOU NEED ME TO BLOW IT UP SOME16

MORE FOR YOU?17

A.   I CAN SEE IT.18

Q.   OKAY.  AND GENERALLY WHERE IS THAT?19

A.   ON THE LEFT OF THE SCREEN.  I'M TOUCHING PICKENS NOW AND20

WALHALLA --21

Q.   OKAY.  YOU'RE TOUCHING PICKENS.22

A.   -- WOULD BE RIGHT THERE --23

Q. OKAY.  24

A. -- AT HIGHWAY 178.25
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(GOVERNMENT EXHIBIT NUMBER 21041

WAS IDENTIFIED FOR THE RECORD.)2

Q.   MR. MILLS, CAN YOU PULL THAT MIC AROUND SO THAT WE CAN3

MAKE SURE TO GET ALL OF THIS ON RECORD?4

A.   ALL RIGHT.5

Q.   THANK YOU.  OKAY.  AND DO YOU ALSO SEE -- CAN WE BACK OUT6

ON THAT JUST A LITTLE BIT?  DO YOU ALSO SEE WERE CHARLOTTE IS7

LOCATED ON THIS MAP?8

A.   YES, I DO.9

Q.   OKAY.  AND WHERE IS THAT, IF YOU COULD INDICATE?  10

A. I THINK IT'S HERE.  11

Q. WE'RE GOING TO BLOW IT UP JUST A LITTLE BIT.12

A.   OKAY.  CHARLOTTE IS RIGHT HERE.13

Q.   OVER THERE IN THE UPPER RIGHT-HAND CORNER?14

A.   CORRECT.15

Q.   AND ARE YOU AWARE OF ABOUT THE DISTANCE BETWEEN PICKENS16

AND CHARLOTTE, ROUGHLY? 17

A.   MAYBE TWO HOURS.18

Q.   AND YOU SAY YOU TOOK HER TO PICKENS -- THANK YOU.  YOU19

CAN TAKE IT OFF THE SCREEN.  YOU SAY YOU TOOK HER TO PICKENS20

COUNTY JAIL.  WHY DID YOU NOT TAKE HER TO GREENVILLE?21

A.   GREENVILLE HAD BEEN A FEDERALLY APPROVED JAIL FACILITY22

AND THEY WERE HAVING A DISCUSSION BETWEEN THE LOCAL23

AUTHORITIES AND THE MARSHAL'S OFFICE OVER HOW MUCH MONEY THEY24

WOULD CHARGE TO HOUSE A PRISONER AND THAT HAD NOT BEEN25
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RESOLVED.  SO, IT WAS TAKEN OFF THE FEDERALLY APPROVED --1

TEMPORARILY TAKEN OFF THE FEDERALLY APPROVED FACILITY LIST AND2

PICKENS WAS THE NEAREST FEDERALLY APPROVED FACILITY.3

Q.   AND ON THE WAY TO PICKENS, YOU SAID THAT THE PEOPLE IN4

THE CAR WERE YOU, SPECIAL AGENT DONOHUE AND HELENA STOECKLEY,5

IS THAT CORRECT? 6

A.   CORRECT.7

Q.   AND DID YOU INTERVIEW HER AS PER THE TELETYPE?8

A.   YES, I DID.9

Q.   AND WHAT DID SHE TELL YOU?10

A.   I ASKED HER IF SHE WOULD TALK TO ME ABOUT THE MACDONALD11

SITUATION AND SHE SAID SHE WOULD.  SHE TOLD ME THAT SHE WAS,12

AND HAD BEEN FOR A NUMBER OF YEARS, A VERY HEAVY DRUG USER. 13

SHE SAID SHE WAS TAKING DAILY, SMOKING POT AND OTHER DRUGS14

INCLUDING HALLUCINATORY DRUGS.  SHE SAID SHE REMEMBERS THE15

NIGHT OF THE MURDER BECAUSE OF THE PRESS IN THE PAPER THE NEXT16

DAY.  SHE TOLD ME THAT SHE HAD, IN FACT, NOT ONLY USED DRUGS,17

BUT SHE HAD ALSO SOLD DRUGS, MOSTLY MARIJUANA.  AND SHE SAID,18

IN FACT, SHE HAD SOLD DRUGS TO DOCTORS IN THE19

FAYETTEVILLE/FORT BRAGG AREA, BUT SHE SAID NOT MACDONALD.  20

AND SHE SAID THAT SHE KNEW THIS BECAUSE ON THE DAY21

FOLLOWING THE MURDER SITUATION, OR SHORTLY AFTER THAT, HIS22

PAPER WAS IN THE PAPER -- HIS PICTURE WAS IN THE PAPER AND SHE23

OBSERVED IT AND SAID I'VE NEVER SEEN HIM BEFORE.24

          SHE SAID THAT SHE DID RECALL THE NIGHT IN QUESTION25
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AND SHE SAID, AS EVERY NIGHT, SHE WAS USING DRUGS.  SHE1

RECALLS IT WAS APPROXIMATELY SHORTLY BEFORE MIDNIGHT OR ABOUT2

MIDNIGHT THAT SHE MET A FRIEND WHO WAS ALSO A DRUG USER, AN3

ENLISTED MAN AT FORT BRAGG, WHOSE NAME, I THINK, WAS GREG4

MITCHELL.  AND MITCHELL GAVE HER A, QUOTE, HIT, UNQUOTE, OF5

MESCALINE.  AND SHE SAID FROM THAT POINT ON SHE SAID SHE6

DIDN'T REMEMBER ANYTHING.  IT LIKE PUT HER OUT.  7

          AND SHE SAID THE NEXT THING SHE REMEMBERED WAS THE8

FOLLOWING MORNING AND SHE SAID SHE COULDN'T REMEMBER IF IT WAS9

THAT DAY OR THE NEXT DAY THAT -- I SHOULD BACKTRACK HERE --10

THAT DETECTIVE BEASLEY, PRINCE BEASLEY, FROM THE FAYETTEVILLE11

POLICE DEPARTMENT CONTACTED HER ABOUT THE MURDERS.12

LET ME ADD THAT SHE ALSO HAD TOLD ME PREVIOUSLY THAT13

SHE WAS AN INFORMANT FOR THE FAYETTEVILLE POLICE DEPARTMENT14

AND PRINCE BEASLEY WAS AN OFFICER ON, I BELIEVE, WHAT WAS THE15

JOINT DRUG TASK FORCE IN THE FAYETTEVILLE AREA, AND THAT HE16

OPERATED HER AS AN INFORMANT.  AS A MATTER OF FACT, SHE SAID17

THAT SHE WAS HIS INFORMANT FROM THE TIME SHE WAS 15 YEARS OLD. 18

AND I THINK SHE WAS 27 WHEN WE ARRESTED HER.  19

AND AFTER THAT, SHE SAID THAT SHE HAD CONTACTED20

BEASLEY THE NEXT DAY AND JUST BASICALLY COULD NOT REMEMBER21

WHAT HAD HAPPENED THE PREVIOUS NIGHT.22

Q.   DID SHE ALSO MENTION SPEAKING TO A CID OFFICER NAMED23

MANN?24

A.   YES.  MAHON OR MANN, YES.25
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Q.   NOW, WHERE DID THIS INTERVIEW TAKE PLACE?1

A.   MY INTERVIEW?2

Q.   YOUR INTERVIEW OF HELENA STOECKLEY.3

A.   IN THE CAR ON THE WAY FROM WALHALLA TO PICKENS COUNTY.4

Q. OKAY.  AND WHO DRIVING?5

A. ALSO, WHAT SHE -- I MIGHT ADD, TOO, THAT AT THE TIME OF6

THIS INCIDENT SHE WAS, IN FACT, LIVING IN FAYETTEVILLE.  7

Q.   AT THE TIME?8

A.   AT THE TIME OF THE MURDER SHE WAS LIVING IN FAYETTEVILLE.9

Q.   NOT WALHALLA?10

A.   NO.  NO, SHE WAS LIVING IN FAYETTEVILLE AND HAD -- I11

THINK SHE TOLD ME SHE HAD TWO FEMALE ROOMMATES, BUT DID NOT12

WANT TO TELL ME WHO THEY WERE.13

Q.   AND DURING YOUR INTERVIEW WITH HER IN THE CAR, WHO WAS14

DRIVING?15

A.   DONOHUE.16

Q.   SO, YOU WERE NOT DRIVING AND INTERVIEWING?17

A.   NO.18

Q.   AND DID ANYONE ELSE RIDE IN THE CAR WITH THE TWO OF YOU?19

A.   NO, JUST THE THREE OF US; DONOHUE, MYSELF AND HELENA.20

Q.   AND WAS THERE ANY DEPUTY U.S. MARSHAL PRESENT WHEN YOU21

ARRESTED HELENA STOECKLEY?22

A.   NO, THERE WASN'T.23

Q.   OR WHEN YOU TRANSPORTED HER?24

A.   NO.25
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Q.   OR AT PICKENS WHEN YOU COMMITTED HER?1

A.   NO.2

Q.   IF I COULD HAVE GOVERNMENT EXHIBIT 2003.  AND PURSUANT TO3

THE REQUEST ON THE FIRST TELETYPE THAT WE LOOKED AT,4

GOVERNMENT EXHIBIT 2001, DID YOU THEN SEND A TELETYPE OR5

SOMEHOW COMMUNICATE THE RESULTS OF YOUR INTERVIEW BACK TO6

RALEIGH?7

A.   YES.8

Q.   OKAY.  AND WHAT DID YOU DO?9

A.   WELL, I SENT THIS TELETYPE THAT I'M LOOKING AT HERE DATED10

AUGUST 15TH, '79, FROM COLUMBIA TO CHARLOTTE.  AND IN IT I SAY11

THAT HELENA STOECKLEY WAS ARRESTED ON -- AT EIGHT -- I CAN'T12

READ THE TIME.  IT'S NOT LEGIBLE, THE TIME HERE.13

(GOVERNMENT EXHIBIT NUMBER 200314

WAS IDENTIFIED FOR THE RECORD.)15

Q. OKAY.  16

A. SOMETIME AT OCONEE COUNTY BY SPECIAL AGENTS OF THE FBI17

WITHOUT INCIDENT.  SHE WAS INCARCERATED AT THE PICKENS COUNTY18

JAIL.  THE U.S. MAGISTRATE AND U.S. MARSHAL GREENVILLE WERE19

IMMEDIATELY NOTIFIED.  20

AND I SAY THAT STOECKLEY WAS INTERVIEWED FOLLOWING21

HER ARREST AND SUBSTANCE OF THE INTERVIEW WAS FURNISHED BY22

TELEPHONE CALL FROM SPECIAL AGENT MILLS TO ASSISTANT UNITED23

STATES ATTORNEY IN FAYETTEVILLE, NORTH CAROLINA, AND TO THE24

FBI IN RALEIGH, NORTH CAROLINA.25
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Q.   SO, IN ADDITION TO THE TELETYPE, DID YOU ALSO CALL IN THE1

INFORMATION THAT YOU GOT FROM HELENA?2

A.   THAT'S CORRECT.3

Q.   OKAY.  AND DO YOU KNOW AN INDIVIDUAL BY THE NAME OF JIMMY4

BRITT?5

A.   NO, I DON'T.6

Q.   SO, HE WAS NOT WITH YOU AT ANY POINT DURING ANY OF THIS?7

A.   NO.8

Q.   NOW, ONCE YOU ARRIVED AT THE PICKENS COUNTY JAIL WITH9

HELENA, WHAT DID YOU AND SPECIAL AGENT DONOHUE DO?10

A.   WELL, WE WOULD HAVE BOOKED HER INTO THE JAIL.  I BELIEVE11

WE PROBABLY CALLED THE JAIL ON THE WAY AFTER THE ARREST TO LET12

THEM KNOW WE WERE COMING.  AND THEN WE WOULD HAVE BOOKED HER13

INTO THE JAIL.14

Q.   NOW, WHEN SOMEONE IS BOOKED INTO A JAIL, ARE THEY15

FINGERPRINTED?16

A.   YES.17

Q.   MAY I HAVE GOVERNMENT EXHIBIT 2006, PLEASE?  AND I'M18

SHOWING YOU HERE GOVERNMENT EXHIBIT 2006.  WHAT'S THE NAME ON19

THIS FINGERPRINT CARD?20

A.   HELENA WORLIE STOECKLEY. 21

(GOVERNMENT EXHIBIT NUMBER 200622

WAS IDENTIFIED FOR THE RECORD.)23

Q.   AND WHAT'S THE DATE THAT THESE PRINTS WERE TAKEN?24

A.   THE DATE WAS 8/14/79.  25
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Q.   AND IS THAT THE DAY THAT YOU ARRESTED HER?1

A.   YES.2

Q.   OKAY.  AND DOES IT LIST THE CHARGE OR THE REASON WHY SHE3

WAS BEING PRINTED?4

A.   YES, IT DOES.  MATERIAL WITNESS.5

Q.   IF I MAY HAVE GOVERNMENT EXHIBIT 2007?  AND IS THIS ALSO6

A FINGERPRINT CARD?7

A.   YES, IT IS.8

Q.   IS IT A DIFFERENT FINGERPRINT CARD?9

A.   IT'S A DIFFERENT FINGERPRINT CARD, BUT IT'S OF THE SAME10

PERSON.11

(GOVERNMENT EXHIBIT NUMBER 200712

WAS IDENTIFIED FOR THE RECORD.)13

Q.   OKAY.  SAME DATE?14

A.   I'M SORRY?15

Q.   IS IT FROM THE SAME DATE?16

A.   YES.17

Q.   OKAY.  AND WHAT WAS THE LOCATION THAT THE CARD WAS TAKEN?18

A.   (NO RESPONSE.)19

Q.   DOES IT LIST IT UNDERNEATH HER NAMES?20

A.   OH, YEAH.  OH, YES, IT DOES.  YEAH.  RIGHT.  IT WAS --21

IT'S BLOCK STAMPED PICKENS COUNTY SHERIFF'S OFFICE.22

Q.   AND IS THAT ALSO FOR A MATERIAL WITNESS THAT'S A FEDERAL23

PRISONER?24

A.   YES, IT IS.25
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Q.   AND DOWN IN THE MIDDLE OF THE PRINTS, IS THERE A NOTATION1

THERE ABOUT --2

A.   ONE OF THE FINGERPRINTS IS MISSING.  AND I THINK IT SAYS3

LEFT THUMB, I BELIEVE.  AND THE FINGERPRINT WAS NOT TAKEN IN4

THIS BLOCK BECAUSE THERE'S A NOTATION STATING THAT THE LEFT5

THUMB WAS IN A CAST.6

Q.   NOW, WHEN YOU COMMIT SOMEONE TO THE PICKENS COUNTY JAIL7

OR IN YOUR EXPERIENCE, DID YOU ALSO HAVE TO FILL OUT A8

COMMITMENT FORM?9

A.   YES.10

Q.   IF I COULD HAVE GOVERNMENT EXHIBIT 2064.  NOW, I'M11

SHOWING YOU A COMMITMENT FORM.  IT'S FORM 102.  IS THERE A12

NAME AS TO WHO WAS BEING COMMITTED ON THIS FORM?13

A.   YES, THERE IS.14

Q.   AND WHO IS IT THAT'S BEING COMMITTED?15

A.   HELENA WORLIE STOECKLEY.16

Q.   AND WHAT'S THE DATE OF THAT COMMITMENT?17

A.   8/14/79.18

Q.   AND THE LOCATION?19

A.   PICKENS, SOUTH CAROLINA.20

(GOVERNMENT EXHIBIT NUMBER 206421

WAS IDENTIFIED FOR THE RECORD.)22

Q.   SO, IS THAT THE DATE THAT YOU COMMITTED HER TO PICKENS?23

A.   THAT'S CORRECT.24

Q.   NOW, WHO SIGNED AND FILLED OUT THIS COMMITMENT FORM, DO25
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YOU KNOW? 1

A.   MY ASSOCIATE, TOM DONOHUE, THE OTHER AGENT THAT2

ACCOMPANIED ME THAT DAY.3

Q.   OKAY.  AND DO YOU RECOGNIZE HIS SIGNATURE ON THIS FORM?4

A.   YES, I DO.5

Q.   AND, AGAIN, DOES IT NOTE WHAT SHE'S BEING CHARGED WITH?6

A.   YES, IT DOES.  MATERIAL WITNESS.7

Q.   AND ABOUT WHAT TIME WAS THIS COMMITMENT FORM FILLED OUT?8

A.   6:32 P.M.9

Q.   AND JUST AS THERE IS A COMMITMENT FORM, IS THERE ALSO A10

RELEASE FORM FOR A PRISONER FROM BEING -- WHEN THEY'RE BOOKED11

INTO THE JAIL?12

A.   YES, THERE IS.13

Q.   MAY I HAVE GOVERNMENT EXHIBIT 2066?  AND THIS IS THE14

RELEASE FORM FOR HELENA STOECKLEY.  WHAT IS THE DATE OF THIS15

RELEASE FORM?16

A.   OH, THE FOLLOWING DAY, 8/15/79.17

(GOVERNMENT EXHIBIT NUMBER 206618

WAS IDENTIFIED FOR THE RECORD.)19

Q.   OKAY.  AND WHAT IS THE NAME OF THE INDIVIDUAL WHO SHE WAS20

RELEASED INTO THE CUSTODY OF?  21

A.   SHE WAS RELEASED TO VANOY KENNEDY, DEPUTY U.S. MARSHAL.22

Q.   DO YOU KNOW VERNOY KENNEDY?23

A.   YES, I DO.24

Q.   OKAY. 25

-2652-

Appeal: 15-7136      Doc: 31-2            Filed: 08/16/2016      Pg: 506 of 720 Total Pages:(1226 of 2180)



Mills/Direct Page 488

September 19, 2012

A. YES.1

          THE COURT:  I'M SORRY.  WHAT WAS THE NAME AGAIN?2

          THE WITNESS:  VANOY, V-A-N-O-Y, KENNEDY. 3

          THE COURT:  THANK YOU.4

BY MS. COOLEY:  5

Q.   IS IT VERNOY, V-E-R-N-O-Y?6

A.   YES, YOU'RE RIGHT.  I'M SORRY.  EXCUSE ME. 7

MADAM CLERK:  I'M SORRY, WE'RE HAVING A HARD TIME8

HEARING YOU.  LET'S TRY THAT. 9

THE WITNESS:  OKAY.  THAT'S CORRECT.  NO, I10

MISSPELLED IT.  IT'S V-E-R-N-O-Y.  IT'S VERNOY.11

BY MS. COOLEY.  12

Q.   AND DID YOU KNOW HIM -- HOW DID YOU KNOW HIM AT THE TIME?13

A.   I KNEW HIM WHEN HE WAS A DEPUTY WITH THE GREENVILLE14

COUNTY SHERIFF'S OFFICE SOME YEARS PRIOR TO BECOMING A MARSHAL15

AND THEN HE BECAME A DEPUTY UNITED STATES MARSHAL AND I KNEW16

HIM ALL THROUGH THAT TIME.  WE WORKED IN THE SAME FEDERAL17

BUILDING IN GREENVILLE TOGETHER.18

Q.   AND WHAT IS HIS PHYSICAL DESCRIPTION?19

A.   HE'S A BLACK MALE, PROBABLY SIX FOOT TWO, MEDIUM BUILD,20

BACK THEN ABOUT MY AGE, BACK THEN.21

Q.   BACK THEN ABOUT YOUR AGE?22

A. YEAH.23

Q. OKAY.  THANK YOU.  AND DURING THE ENTIRE TIME THAT YOU24

WERE WITH HELENA STOECKLEY ON AUGUST 14TH OF 1979, DID SHE25
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EVER CONFESS TO ANYTHING REGARDING THE MACDONALD MURDERS TO1

YOU?2

A.   NO, SHE DID NOT.3

Q.   NOW AS A PART OF YOUR DUTY AS A LAW ENFORCEMENT OFFICER4

WITH THE FBI, AFTER TAKING AN INTERVIEW LIKE YOU DID WITH5

HELENA STOECKLEY, WOULD YOU MEMORIALIZE THAT IN SOME WAY?6

A.   YES.7

Q.   AND HOW WOULD YOU DO THAT?8

A.   WELL, WE HAD A RULE, WE WOULD WRITE UP THE RESULTS OF THE9

INTERVIEW OR ARREST OR COMBINATION OF THE TWO WITHIN A FIVE10

DAY PERIOD OF THE INCIDENT.11

Q.   AND WAS THAT COMMONLY REFERRED TO AS A 302?12

A.   YES, IT WAS.13

Q.   MAY I HAVE GOVERNMENT EXHIBIT 2002, PLEASE?  DID YOU14

CREATE A 302 FOR YOUR INTERVIEW WITH HELENA STOECKLEY ON15

AUGUST 14TH, 1979?16

A.   I DID.17

Q.   AND I WANT YOU TO TAKE A LOOK AT THIS DOCUMENT.  DO YOU18

SEE YOUR NAME HERE ON THIS DOCUMENT?19

A.   I DO.20

Q.   OKAY.  AND DO YOU RECOGNIZE WHAT THIS DOCUMENT IS?21

A.   YES, I DO.22

Q.   WHAT DO YOU RECOGNIZE IT TO BE?23

A.   THE RESULTS OF MY ARREST AND INTERVIEW OF HELENA ON THAT24

DAY, THE 14TH.25

-2654-

Appeal: 15-7136      Doc: 31-2            Filed: 08/16/2016      Pg: 508 of 720 Total Pages:(1228 of 2180)



Mills/Direct Page 490

September 19, 2012

(GOVERNMENT EXHIBIT NUMBER 20021

WAS IDENTIFIED FOR THE RECORD.)2

Q.   NOW, WAS IT A MULTI-PAGE DOCUMENT?3

A.   I THINK SO.  I'VE ONLY GOT ONE HERE, BUT I THINK THERE'S4

ANOTHER PAGE OR TWO.5

Q.   CAN WE SCROLL THROUGH THE REST OF THE PAGES?6

A.   I'M SORRY?  OH.  YEAH, A THREE PAGE DOCUMENT.7

Q.   OKAY.  AND BACK TO THE FIRST PAGE, IF YOU WOULD.  NOW, IS8

YOUR NAME ON THIS FIRST PAGE?9

A.   YES, IT IS.10

Q.   AND THERE'S SOME WRITING THERE AND WHAT IS THAT -- BY11

YOUR NAME, WHAT IS THAT ABOUT?12

A.   SOME WRITING AT THE BOTTOM?13

Q. UH-HUH.14

A. WELL, WE WOULD OKAY -- WE WOULD INITIAL THE 302 AFTER IT15

WAS PRODUCED TO VERIFY THAT IT WAS ACCURATE.16

Q.   AND WAS THAT STANDARD PROCEDURE AT THE TIME?17

A.   YES.18

Q.   STILL STANDARD PROCEDURE, PRESUMABLY?19

A.   YES.20

Q.   AND WHAT IS THE DATE THAT YOU COMPLETED THIS 302 OR WHAT21

IS THE DATE, RATHER, EXCUSE ME, THAT THE 302 WAS COMPLETED IN22

REFERENCE TO THE INTERVIEW? 23

A.   I THINK -- 24

Q.   LET ME REPHRASE THAT.25
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A.   -- THAT WOULD BE AUGUST 27TH.1

Q.   AND WHAT WAS THE DATE OF THE INTERVIEW THAT YOU WERE2

WRITING ABOUT?3

A.   THE 14TH.4

Q.   AND IF WE COULD START AT THE TOP WITH PARAGRAPH ONE.5

A.   OKAY.  6

Q. IF YOU WOULD JUST READ TO US WHAT YOU WROTE.  7

A. HELENA WORLIE STOECKLEY, ALSO KNOWN AS GYPSY, WAS8

ARRESTED BY SPECIAL AGENTS MILLS AND DONOHUE IN A TRAILER9

LOCATED OFF HIGHWAY 24, OAKWAY COMMUNITY, OCONEE COUNTY.  SHE10

WAS IMMEDIATELY ADVISED OF THE IDENTITY OF THE ARRESTING11

AGENTS AND THAT THE ARREST WAS BASED ON A MATERIAL WITNESS12

BENCH WARRANT ISSUED ON AUGUST 13TH, 1979, BY U.S. DISTRICT13

JUDGE FRANKLIN DUPREE, EASTERN DISTRICT OF NORTH CAROLINA,14

RALEIGH, NORTH CAROLINA.  STOECKLEY WAS LIVING AT THE ABOVE15

RESIDENCE WITH ERNEST T. DAVIS, WHO'S PERMANENT RESIDENCE IS 16

-- AND THAT'S BLANKED OUT -- WALHALLA, SOUTH CAROLINA. 17

STOECKLEY ADVISED THAT SHE WAS AGREEABLE TO TALKING TO THE FBI18

CONCERNING ANY INFORMATION SHE MAY HAVE REGARDING THE MURDER19

OF COLETTE S. MACDONALD AT FORT BRAGG, NORTH CAROLINA, IN20

1970.  21

Q.   AND IF YOU'LL CONTINUE.22

A.   STOECKLEY ADVISED THAT AT THE TIME OF THE MURDER SHE WAS23

RESIDING ON CLARK STREET AT MARRAMOUNT HILL, FAYETTEVILLE,24

NORTH CAROLINA.  SHE WAS LIVING IN AN APARTMENT WITH TWO OTHER25
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GIRLS WHOSE NAMES SHE DID NOT CARE TO MENTION.  SHE ADVISED1

THAT SHE WAS A HEAVY USER OF DRUGS AT THAT TIME AND DAILY2

SMOKED POT, DROPPED ACID, USED HEROIN AND OPIATE DERIVATIVES. 3

SHE ADVISED THAT SHE WAS AN INFORMANT FOR THE LOCAL4

AUTHORITIES IN DRUG MATTERS AND WAS ALSO DEALING IN DRUGS5

HERSELF.  SHE ADVISED THAT SHE HAD SOLD DRUGS TO SEVERAL6

DOCTORS IN THE FAYETTEVILLE, NORTH CAROLINA AREA, MOSTLY POT. 7

SHE STATED THAT SHE HAD SEEN PHOTOGRAPHS OF DR. MACDONALD8

AFTER HIS COURT MARTIAL SUBSEQUENT TO THE MURDER, AND SHE FELT9

THAT SHE HAD NEVER SEEN HIM BEFORE.  SHE WAS CERTAIN -- SHE10

STATED THAT SHE IS CERTAIN THAT SHE NEVER SOLD ANY DRUGS TO11

DR. MACDONALD PERSONALLY.  SHE ADVISED THAT DURING THIS TIME12

HE WAS UNDER -- SHE WAS UNDER TREATMENT AT WOMACK ARMY13

HOSPITAL ON FORT BRAGG.  SHE STATED THAT IN TRAVELLING FROM14

THE WOMACK HOSPITAL TO HER RESIDENCE, SHE WOULD PASS BY THE15

CASTLE DRIVE APARTMENTS, WHICH SHE UNDERSTOOD WERE THE16

APARTMENTS WHERE DR. MACDONALD AND -- WERE THE APARTMENTS17

OCCUPIED BY DR. MACDONALD AND HIS FAMILY.  SUBSEQUENT TO THE18

MURDER, SHE ADVISED THAT SHE COULD NEVER FIGURE OUT HOW MANY 19

-- HOW ANY BAND OF HIPPIES, AS ALLEGED BY DR. MACDONALD, COULD20

HAVE WALKED THROUGH AN OFFICERS BARRACKS SECTION OF FORT21

BRAGG, INASMUCH AS THERE ARE NUMEROUS MILITARY POLICE PATROLS22

PATROLLING THE AREA REGULARLY. 23

CONTINUE?24

Q.   YES, PLEASE.25
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A.   SHE ADVISED FURTHER THAT AT THE SAME -- YOU NEED TO GO1

UP.2

Q.   THE NEXT PAGE, PLEASE.  IF YOU COULD START UP AT THE TOP.3

A.   OKAY.  APPROXIMATE TIME THAT SHE AND SOME OF HER FRIENDS4

WERE INVOLVED IN -- AT THAT TIME -- AT THAT APPROXIMATE TIME,5

SHE AND SOME OF HER FRIENDS WERE INVOLVED IN WITCHCRAFT. 6

STOECKLEY ADVISED THAT ON THE DAY PRECEDING THE7

MURDER, SHE HAD HEAVILY USED VARIOUS TYPES OF DRUGS.  SHE8

RECALLS AT APPROXIMATELY MIDNIGHT, AN ENLISTED MAN NAMED GREG9

MITCHELL APPEARED AS -- DESCRIBED AS A WHITE MALE, ATTACHED TO10

FORT BRAGG, CAME TO HER APARTMENT AND MET HER OUTSIDE THE11

APARTMENT.  SHE STATED THAT HE WAS ALONE AT THE TIME AND HE12

GAVE HER A HIT OF MESCALINE.  THIS DRUG COMPLETELY KNOCKED HER13

OUT TO THE POINT THAT SHE HAS ABSOLUTELY NO RECOLLECTION OF14

ANY ACTIVITY OF HERS FOR THE REST OF THE NIGHT.  SHE ADVISED15

THAT THE NEXT THING THAT SHE CAN REMEMBER WAS THAT ON THE DAY16

OF THE MURDER OR THE DAY FOLLOWING THE MURDER, SHE WAS PICKED17

UP FOR QUESTIONING BY FAYETTEVILLE POLICE -- BY THE18

FAYETTEVILLE POLICE DEPARTMENT.  SHE BELIEVES THAT SHE WAS19

INTERROGATED BY AN OFFICER -- BY OFFICER BEASLEY.  SHE RECALLS20

GIVING BEASLEY A NUMBER OF DIFFERENT STORIES AS TO WHERE SHE21

WAS DURING THE TIME OF THE MURDERS.  SHE STATED THAT HER22

REASON FOR DOING THIS WAS THAT SHE FELT THAT A LIE WOULD BE23

MORE BELIEVABLE THAN IF SHE WAS TO TELL THE TRUTH WHICH WAS24

THAT SHE SIMPLY WAS SO HIGH ON DRUGS THAT SHE HAD NO25
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RECOLLECTION OF WHERE SHE WAS OR WHAT SHE WAS DOING.1

Q.   AND IF YOU'LL CONTINUE.2

A.   OKAY.  APPROXIMATELY FOUR TO SIX WEEKS LATER, SHE WAS3

CONTACTED BY A CID OFFICER NAMED MAHON.  SHE STATED THAT HE4

WAS -- THAT HE INTERROGATED HER CONCERNING THE MURDER AND AT5

THAT TIME, SHE TOLD HIM THAT SHE SIMPLY DID NOT KNOW WHERE SHE6

WAS OR WHAT SHE WAS DOING.  SHE STATED THAT SHE MAY HAVE TOLD7

HIM THAT BECAUSE SHE DID NOT KNOW WHETHER OR NOT -- LET ME8

START AGAIN.  SHE STATED THAT SHE MAY HAVE TOLD HIM THAT --9

MAY HAVE TOLD HIM THAT SHE DID NOT KNOW WHETHER OR NOT SHE10

COMMITTED THE MURDERS BECAUSE SHE HAD NO IDEA OF HER11

ACTIVITIES THAT NIGHT.  AT THAT TIME, SHE WAS ASKED TO TAKE A12

POLYGRAPH EXAMINATION BUT WAS AFRAID TO DO SO.  SHE ADVISED13

THAT THE REASON SHE DID NOT WANT TO TAKE A POLYGRAPH WAS14

BECAUSE SHE WAS A HEAVY USER OF DRUGS AND SHE HAD HEARD THAT15

POLYGRAPH OPERATORS COULD OBTAIN ANY RESULTS THEY WANT,16

PARTICULARLY WITH REGARD TO DRUG USERS.  17

SOMETIME THEREAFTER, SHE LEFT THE FAYETTEVILLE,18

NORTH CAROLINA AREA AND WAS ACCEPTED ON A CONDITIONAL BASIS19

INTO AQUINAS COLLEGE, NASHVILLE, TENNESSEE.  SHE STATED THAT20

WHILE SHE WAS ATTENDING THIS COLLEGE SHE WAS ARRESTED FOR21

DRUGS.  FOLLOWING HER ARREST, SHE WAS AGAIN QUESTIONED22

CONCERNING THE MURDER IN FAYETTEVILLE BY FAYETTEVILLE POLICE23

OFFICER BEASLEY AND CID AGENT MAHON.  SHE STATED THEY TRAVELED24

TO NASHVILLE TO INTERVIEW HER.  SHE STATED SHE HAD WORKED OUT25
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A DEAL WITH MAHON WHERE SHE WOULD HAVE THE LOCAL DRUG -- WHERE1

HE WOULD HAVE THE LOCAL DRUG CHARGES DROPPED IF SHE WOULD2

AGREE TO A POLYGRAPH EXAMINATION.  SHE AGREED TO DO SO.  SHE3

STATED THAT THE POLYGRAPH EXAMINATION WAS GIVEN TO HER OVER A4

TWO DAY PERIOD.  SHE RECALLED THAT THE FIRST DAY SHE WAS SO5

HIGH DRUGS THAT THERE WAS NO POSSIBILITY OF OBTAINING AN6

ACCURATE POLYGRAPH EXAMINATION.  SHE STATED THAT SHE DOES NOT7

KNOW THE OUTCOME OF THIS POLYGRAPH EXAMINATION.  8

STOECKLEY ADVISED THAT SHE HONESTLY DOES NOT KNOW9

WHAT SHE DID THE NIGHT -- THAT NIGHT, THE NIGHT OF THE10

MURDERS, AND THEREFORE, COULD NOT CATEGORICALLY STATE THAT SHE11

WAS NOT INVOLVED IN THE MURDER.  SHE STATED THAT SHE HAS HAD A12

RECURRING DREAM SINCE THE MURDER IN WHICH SHE IS PICTURED AS13

BEING DRESSED IN BLACK, WITH A CANDLE IN HER HAND, AND THE14

WORDS APPEARING ON A WALL OF WHATEVER ROOM SHE IS IN WITH THE15

INSCRIPTION ACID IS GROOVY, KILL THE PIGS.  SHE STATED IN THIS16

DREAM, SHE DOES NOT SPECIFICALLY SEE BODIES OR ANYONE BEING17

KILLED OR ANYTHING OF THIS NATURE.  SHE STATED THAT THIS DREAM18

COULD VERY WELL BE BASED ON THE INFORMATION THAT SHE HAD READ19

IN THE NEWSPAPER ACCOUNTS OF THE MURDER.20

Q.   THANK YOU.  AND NOW JUST TO ORIENT US TO TIME AND PLACE21

OF THIS STATEMENT, THIS WAS TAKEN IN THE CAR ON THE 14TH OF22

AUGUST, BEFORE SHE GOT TO RALEIGH FOR THE TRIAL, IS THAT23

RIGHT? 24

A.   THAT'S CORRECT.25
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Q.   NOW, HAVE YOU HAD OTHER OCCASIONS TO COME INTO CONTACT1

WITH HELENA STOECKLEY AFTER THAT, TAKING THAT STATEMENT FROM2

HER? 3

A.   PROBABLY TWO OR THREE.4

Q.   OKAY.  AND DID SHE EVER, DURING THOSE ENCOUNTERS, EVER5

GIVE YOU A VERSION THAT DIFFERED FROM WHAT YOU SPOKE WITH HER6

ABOUT IN THE CAR?7

A.   NO, GENERALLY SHE SAID THE SAME THING EVERY TIME I TALKED8

TO HER.9

Q.   DID YOU HAVE OCCASION TO INTERVIEW HER ON SEPTEMBER 10TH10

OF 1981, WITH SPECIAL AGENT BUTCH MADDEN?11

A.   I DID.12

Q.   AND AT THAT POINT IN TIME WERE YOU ABLE TO HAVE A13

CONVERSATION WITH HER REGARDING HER INTERACTION WITH DEFENSE14

INVESTIGATORS TED GUNDERSON AND PRINCE BEASLEY?15

A.   YES.  I WAS -- BUTCH MADDEN HAD CONTACTED ME.  HE WAS IN16

RALEIGH AND HE WANTED TO COME DOWN TO OUR AREA IN SOUTH17

CAROLINA AND INTERVIEW HER.  18

AND THE TWO OF US WENT OUT AND WE DID TALK TO HER. 19

AND AT THAT TIME SHE TOLD US THAT, AS SHE DID IN ALL OF THESE20

SUBSEQUENT CONVERSATIONS, HER MAIN IDEA WAS SHE WAS VERY21

UNHAPPY WITH THE PRIVATE INVESTIGATORS.  22

BY THIS TIME, I THINK POLICE OFFICER BEASLEY, I23

GUESS, HAD RETIRED AND WAS A PRIVATE INVESTIGATOR.  AND THE24

OTHER PRIVATE INVESTIGATOR WAS TED GUNDERSON, WHO WAS A25
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RETIRED FBI ACTING SPECIAL AGENT IN CHARGE FROM LOS ANGELES. 1

AND THEY HAD HAD NUMEROUS CONTACTS WITH HER AND, IN FACT, THEY2

HAD FLOWN HER OUT TO CALIFORNIA.  3

AND AS I RECALL, ON ONE OCCASION, ONE OF -- I THINK4

PROBABLY BEASLEY BROUGHT A FELLOW WITH HIM WHO WAS A GENTLEMAN5

BY THE NAME OF BOST, B-O-S-T.  AND I BELIEVE HE WAS AN AUTHOR6

WHO WAS GOING TO WRITE A BOOK ABOUT THE WHOLE MACDONALD7

SITUATION.  AND ALSO THERE WAS TALK ABOUT WHAT HER CUT OF THE8

REVENUE OR THE ROYALTIES WOULD BE, A CERTAIN PERCENTAGE, AND9

THIS SORT OF THING.  10

AND I BELIEVE I RECALL THAT SHE SAID THAT SHE DIDN'T11

WANT TO TALK TO ANYBODY UNTIL SHE HAD THIS WHOLE THING BEHIND12

HER.  AND AT SOME POINT GUNDERSON SAID HE WAS GOING TO FLY TO13

WASHINGTON, D.C., AND OBTAIN TOTAL IMMUNITY FROM PROSECUTION14

FOR HER.  15

          ON ANOTHER OCCASION, I THINK PART OF ONE OF THE16

CONVERSATIONS, ONE OF EITHER -- PROBABLY BEASLEY, BUT I DON'T17

REMEMBER IF IT WAS HIM OR MAHON, BROUGHT A REPORTER FROM THE18

WASHINGTON POST DOWN TO SOUTH CAROLINA, I BELIEVE, AND SHE19

INTERVIEWED OR HE INTERVIEWED HELENA STOECKLEY.  AND THAT WAS20

BASICALLY WHAT THE WHOLE THRUST OF EVERYTHING WAS.21

Q.   OKAY.  AND DURING THAT CONVERSATION, DID SHE ALSO SPEAK22

WITH YOU ABOUT HER FEELINGS REGARDING HER INTERACTIONS WITH23

PRINCE BEASLEY AND TED GUNDERSON?24

A.   YES.  SHE WAS NOT HAPPY WITH IT.  SHE THOUGHT THAT SHE25
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WAS BEING HARASSED.  AS A MATTER OF FACT, ON THE FIRST1

INTERVIEW WHEN I WENT OUT WITH BUTCH MADDEN, THE AGENT FROM2

NORTH CAROLINA, SHE FURNISHED US WITH A COPY OF A LETTER I3

BELIEVE THAT WHAT SHE SAID WAS AN ALMOST EXACT DUPLICATE OF4

THE LETTER SHE HAD SENT TO GUNDERSON, WHICH STATED, IN EFFECT,5

STAY AWAY FROM ME AND I DON'T WANT ANYTHING MORE TO DO WITH6

YOU.7

Q.   AND DO YOU ALSO RECALL AN INCIDENT OR A TIME, RATHER, IN8

WHICH -- IN 1982, I BELIEVE, THAT YOU WERE TAKING SOME FORMS9

BY FOR HELENA TO SIGN AT SOME POINT?10

A.   YES, VAGUELY.11

Q.   AND DO YOU RECALL WHAT THOSE FORMS WERE ABOUT OR WHY YOU12

WERE THERE ON THAT PARTICULAR OCCASION?13

A.   HONESTLY, I DON'T.  I KNOW -- I'VE SEEN THAT IT'S -- IT14

WAS TO GET HER TO SIGN A RELEASE, BUT I HONESTLY DON'T RECALL15

WHAT THE RELEASE WAS ALL ABOUT.16

Q.   I ALSO WANT TO TALK WITH YOU ABOUT THE DEATH17

INVESTIGATION OF HELENA STOECKLEY.  DID YOU COME INTO18

INFORMATION AS PART OF YOUR INVESTIGATION REGARDING HER DEATH?19

A.   I DID.20

Q.   WHO PROVIDED THAT INFORMATION TO YOU?21

A.   I'M NOT SURE HOW I FIRST HEARD ABOUT IT, BUT I CONTACTED22

A DETECTIVE IN SENECA, NORTH CAROLINA -- I MEAN, SENECA, SOUTH23

CAROLINA.  I THINK HIS NAME WAS BROCK.  I'M NOT SURE.24

Q.   OKAY.  AND WHAT WAS THE NATURE OF THAT CONTACT?25
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A.   THE NATURE OF THE CONVERSATION WAS I THINK I HEARD THAT1

SHE HAD -- THAT SOMEHOW OR ANOTHER I HAD HEARD THAT SHE HAD2

DIED AND I CONTACTED HIM.  AND HE TOLD ME THAT, YES, HE SAID3

THAT -- AND I DON'T RECALL THE DATE, I'M GOING TO SAY IT WAS4

JANUARY 14TH, 1983 -- THAT HE HAD BEEN IN HIS OFFICE IN 5

SENECA AT THE POLICE DEPARTMENT AND HE RECEIVED A PHONE CALL6

FROM THE CARETAKER OF AN APARTMENT COMPLEX IN SENECA, THAT7

THEY HAD FOUND A BODY IN A ROOM.  8

SO, HE IMMEDIATELY WENT OVER THERE.  AND I REMEMBER9

HIM SAYING IT WAS LIKE 1:00 IN THE AFTERNOON WHEN HE GOT THE10

CALL AND HE GOT TO THE APARTMENT ABOUT 1:10.  AND THEY WENT IN11

THE APARTMENT, AND THE FIRST THING HE NOTICED WAS A VERY FOUL12

ODOR.  AND HE LOOKED IN AND THERE WAS A DECOMPOSING FEMALE13

BODY IN THERE AND HE IMMEDIATELY CONTACTED THE CORONER AND THE14

EMS AND, YOU KNOW, WHATEVER -- EVERYBODY HE COULD THINK OF, I15

GUESS.  16

AND BY THE TIME HE GOT OUT OF THE ROOM A NEIGHBOR OR17

SOMEONE THAT WAS LIVING IN THE AREA SAID DID YOU FIND A LITTLE18

BABY IN THE ROOM AND HE SAID NO.  AND HE WENT BACK IN AND THEN19

HE DID FIND A BABY ALIVE AND HE SAID ALERT, LAYING FACE UP --20

A MALE BABY LAYING FACE UP UNDER A CRIB IN THE ROOM.  AND BY21

THIS TIME HE KNEW WHO -- YOU KNOW, FROM THE RECORDS HE KNEW22

WHOSE ROOM IT WAS AND HE KNEW IT WAS HELENA STOECKLEY.23

Q.   OKAY.  AND AT THAT POINT IN TIME, DID HE KNOW HOW LONG24

SHE HAD BEEN IN THERE?25
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A.   NO.  HE KNEW THAT IT WAS A DECOMPOSING BODY AND HE DID1

SOME SORT OF CHECK OF NEIGHBORS AND IT WAS PROBABLY FIVE OR2

NINE DAYS, SOMETHING OF THAT NATURE, THAT THE LAST PERSON HAD3

ACTUALLY SEEN HER OUTSIDE THE APARTMENT.4

Q.   IF I COULD HAVE APPENDIX ONE TO THE GOVERNMENT'S RESPONSE5

TO THE MOTION FOR NEW TRIAL AS CONTAINED IN THE JOINT APPENDIX6

TO THE APPEAL FROM THE 1985 ORDER, VOLUME ONE, PAGE 988,7

PLEASE.  988, I'M SORRY.  THANK YOU.8

          MR. MILLS, IF YOU COULD TELL ME, AT THE TOP OF THIS9

DOCUMENT, DO YOU SEE WHAT TYPE OF DOCUMENT I'M SHOWING YOU?10

A.   YES.  IT'S AN AUTOPSY REPORT.11

Q.   AND WHO IS IT AN AUTOPSY REPORT FOR?12

A.   OF HELENA DAVIS.13

Q.   AND WHAT'S THE DATE ON THIS AUTOPSY, THAT SHE WAS14

AUTOPSIED? 15

A.   AUTOPSIED ON 8/15, AND THEY FIXED THE TIME -- THE DATE OF16

DEATH AT -- DID I SAY -- I MEAN, JANUARY 15TH, IF THAT'S NOT17

WHAT I SAID, THAT'S THE TIME OF THE AUTOPSY, AND THEY FIXED18

THE TIME THAT SHE DIED AS JANUARY 9TH, 1983.19

Q.   AND IF WE COULD HAVE THE BOTTOM CHART OF THIS PAGE.  AND20

DOES THE AUTOPSY INDICATE THE MANNER OF DEATH?21

A.   PROBABLE CAUSE OF DEATH IS A TYPE OF PNEUMONIA AND22

CONTRIBUTORY EFFECTS WERE CIRRHOSIS OF THE LIVER.23

Q.   AND WAS IT RULED A NATURAL DEATH?24

A.   NATURAL DEATH, CORRECT.25
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          MS. COOLEY:  IF I MAY HAVE ONE MOMENT, YOUR HONOR?1

          THE COURT:  CERTAINLY. 2

(PAUSE.)3

          MS. COOLEY:  I HAVE NO FURTHER QUESTIONS, YOUR4

HONOR.  5

          THE COURT:  CROSS.6

          MR. WIDENHOUSE:  THANK YOU, YOUR HONOR. 7

C R O S S  -  E X A M I N A T I O N 9:47 A.M.8

BY MR. WIDENHOUSE:  9

Q.   IS IT STILL AGENT MILLS?10

A.   NO, I RETIRED IN 1990.11

Q.   CONGRATULATIONS ON THAT.12

A.   THANK YOU.13

Q.   I HOPE YOU'RE ENJOYING RETIREMENT.  YOU MENTIONED THAT14

THERE WAS AN INTERVIEW IN OCTOBER OF MS. STOECKLEY, IS THAT15

RIGHT, AN OCTOBER INTERVIEW? 16

A.   IS THIS -- ARE YOU REFERRING TO THE ONE WHERE BUTCH17

MADDEN, THE AGENT, CAME DOWN FROM NORTH CAROLINA?18

Q.   YES.  19

A.   YES, THAT'S CORRECT.20

Q.   IS THERE A 302 OF THAT INTERVIEW?21

A.   I DON'T HAVE ONE.22

Q.   DO YOU KNOW WHETHER ONE WAS MADE OR YOU JUST DON'T23

RECALL?24

A.   WELL, YEAH, I'M CERTAIN I WOULD HAVE MADE ONE.25
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Q.   OKAY.  YOU JUST DON'T HAVE IT?1

A.   NO, SIR.2

Q.   SO, YOU'RE TESTIFYING FROM MEMORY OR HAVE YOU SEEN IT3

LATELY?4

A.   I SAW IT LATELY.5

Q.   SO, YOU USED IT TO REFRESH YOUR --6

A. YES.7

Q. -- RECOLLECTION ABOUT THAT PARTICULAR INTERVIEW?8

A.   THAT'S RIGHT.9

Q.   NOW, YOU'RE AWARE THAT THE KILLINGS IN THE MACDONALD10

HOUSE OCCURRED IN 1970?11

A.   YES, SIR.12

Q.   AND THAT WAS NINE YEARS BEFORE YOU ARRESTED MS.13

STOECKLEY?14

A.   YES, THAT'S CORRECT.  15

Q.   AND AT THE TIME OF THE KILLINGS, SHE WAS CONSIDERED A16

SUSPECT.  I THINK THAT'S WHAT SHE TOLD YOU?17

A.   YES.18

Q.   AND YOU PUT IT IN YOUR REPORT THAT SHE HAD BEEN19

INTERVIEWED?20

A.   RIGHT, THE POLICE DEPARTMENT WENT OUT AND INTERVIEWED21

HER.  THAT'S CORRECT.  22

Q.   OKAY.  AND DR. MACDONALD HAD AN ARTICLE 32 HEARING, 23

MILITARY TRIBUNAL, ARE YOU AWARE OF THAT?24

A.   NO.25
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Q.   OKAY.  SO, YOU WOULDN'T BE AWARE THAT SHE WAS CONSIDERED1

A SUSPECT AS A RESULT OF THE ARTICLE 32 INQUIRY?2

A.   NO.  3

Q. YOU JUST WOULDN'T HAVE -- OKAY.4

A. I'M JUST NOT FAMILIAR WITH THAT.5

Q.   ALL RIGHT.  BUT SHE WAS QUESTIONED BY DETECTIVE BEASLEY6

AND I BELIEVE YOU SAID, IS IT, AGENT MAHON?7

A.   I THINK THAT'S RIGHT.  I'VE NEVER MET THE GENTLEMAN.8

Q.   OKAY.  9

A.   HE WAS A CID AGENT.10

Q.   CID?11

A. YES.12

Q. OKAY.  AND THEY -- BUT THEY BOTH QUESTIONED STOECKLEY13

SHORTLY AFTER THE KILLINGS OCCURRED?14

A.   THAT'S CORRECT.15

Q.   SHE TOLD YOU THAT?16

A.   YES.17

Q.   AND IF I COULD TAKE -- I BELIEVE -- IF I COULD TAKE YOU18

TO PAGE TWO OF THE 302 THAT YOU DID OF YOUR INTERVIEW OF MS.19

STOECKLEY, AND I BELIEVE THAT'S WHERE YOU RECORDED THAT SHE20

TOLD YOU SHE MAY HAVE BEEN INVOLVED IN THE MURDER?21

A.   YEAH, I DON'T HAVE THE -- THERE WE GO.  YOU SAID PAGE22

TWO?23

Q.   I THINK IT'S ON PAGE TWO.24

A.   I HAVE PAGE ONE HERE.  OKAY. 25
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Q. WELL, SHE TOLD YOU -- YOU WROTE DOWN THERE AT THE END OF1

THE FIRST PARAGRAPH THAT SHE LIED TO OFFICER OR DETECTIVE2

BEASLEY BECAUSE SHE THOUGHT A LIE WOULD BE MORE BELIEVABLE3

THAN TELLING THE TRUTH?4

A.   YEAH, SHE SAID THAT A LIE WOULD BE MORE BELIEVABLE THAN5

TO TELL THE TRUTH, WHICH WAS THAT SHE SIMPLY WAS SO HIGH ON6

DRUGS SHE COULDN'T REMEMBER ANYTHING.  7

Q.   ALL RIGHT.  AND IF I COULD TAKE YOU TO THE NEXT PAGE OF8

THAT DOCUMENT, THE LAST -- THE FIRST FULL PARAGRAPH, DO YOU9

SEE THAT, WHERE THE HIGHLIGHTED PORTION IS?10

A.   NO.  I NEED TO GO -- YOU NEED TO SCROLL DOWN OR UP.  I11

GUESS SCROLL UP.  I'M ON THE LAST PARAGRAPH NOW.12

Q.   THAT'S WHERE I WANT YOU --13

A. OH, OKAY.14

Q. -- THE LAST PARAGRAPH.  I'M SORRY.15

A. OKAY.  16

Q.   AND DO YOU SEE THE HIGHLIGHTED PORTION?17

A.   YES, I DO.   18

Q.   AND COULD YOU READ THAT FOR US?19

A.   SURE.  STOECKLEY ADVISED THAT SHE HONESTLY DOES NOT KNOW20

WHAT SHE DID THAT NIGHT, AND THEREFORE, CANNOT CATEGORICALLY21

STATE THAT SHE WAS NOT INVOLVED IN THE MURDER.  SHE STATED22

THAT SHE HAS HAD A RECURRING DREAM SINCE THE MURDER IN WHICH23

SHE IS PICTURED AS BEING DRESSED IN BLACK WITH A CANDLE IN HER24

HAND, WITH THE WORDS APPEARING ON A WALL OF WHATEVER ROOM SHE25
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IS IN WITH THE INSCRIPTION ACID IS GROOVY, KILL THE PIGS.  SHE1

STATED THAT THIS DREAM --2

Q.   THAT'S FINE.3

A.   IN THIS DREAM SHE DOES NOT SPECIFICALLY SEE BODIES OR4

ANYONE BEING KILLED OR ANYTHING OF THAT NATURE.  IS THAT --5

Q. YES.6

A. OKAY.  7

Q.   BUT SHE TELLS YOU -- SHE TOLD YOU SHE COULD NOT8

CATEGORICALLY STATE SHE WAS NOT INVOLVED IN THE MURDER?9

A.   THAT'S CORRECT.10

Q.   THAT'S ACCURATE --11

A. THAT'S -- 12

Q. -- OF WHAT SHE TOLD YOU THAT NIGHT?13

A.   THAT'S ACCURATE, YES, SIR.14

Q.   CAN YOU TELL ME ABOUT HOW FAR PICKENS IS FROM GREENVILLE?15

A.   PROBABLY 40 MINUTES.  MILES, I WOULD SAY, 25 MILES OR16

SOMETHING LIKE THAT.17

Q.   AND I'M NOT FROM SOUTH CAROLINA.  18

A. RIGHT.19

Q. IS PICKENS A SMALL TOWN, WHEREAS, GREENVILLE WOULD BE20

CONSIDERED A CITY?21

A.   YES.22

Q.   AND IF SOMEBODY WERE COMING TO THAT AREA OF SOUTH23

CAROLINA FROM, SAY, RALEIGH, NORTH CAROLINA -- ARE YOU24

FAMILIAR WITH RALEIGH?25
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A.   YES, I AM.1

Q.   IT'S A PRETTY GOOD WAYS?2

A.   YES.3

Q.   IF THEY WERE GOING TO THAT AREA, DO YOU THINK IT WOULD BE4

-- THEY'RE HEADED TO PICKENS, THEY MIGHT SAY I'M GOING TO5

GREENVILLE?6

A.   NO.7

Q.   IF THEY WERE TRYING TO TELL SOMEBODY WHERE THEY WERE8

GOING WHO DIDN'T HAVE FAMILIARITY WITH SOUTH CAROLINA?9

A.   I DON'T THINK I WOULD.  I WOULD JUST SAY TAKE 85 TO10

GREENVILLE AND TAKE 178 FROM GREENVILLE TO PICKENS OR WHATEVER11

ROAD IT IS. 12

Q.   OKAY.  SO, YOU WOULD GO TO GREENVILLE FROM RALEIGH -- YOU13

PROBABLY WOULD GO TO GREENVILLE FROM RALEIGH TO GET TO14

PICKENS?  TAKE 85 TO GREENVILLE?15

A.   IT'S 85 AND 85 GOES -- IS THE MAIN ROAD GOING SOUTHEAST,16

WEST, IN SOUTH CAROLINA.17

Q.   OKAY.  I UNDERSTAND.  THANKS.  AND I BELIEVE YOU18

TESTIFIED YOU DIDN'T DO THE TRANSPORT OF MS. STOECKLEY FROM19

PICKENS -- 20

A. NO.21

Q. -- TO RALEIGH?22

A.   THAT'S CORRECT.23

Q.   WEREN'T INVOLVED WITH THAT AT ALL?24

A.   NO.25
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Q.   AND YOU DON'T KNOW WHO DID THE TRANSPORT.  YOU JUST KNOW1

THERE'S A CARD THAT SAYS VERNOY KENNEDY TOOK HER FROM THE --2

OUT OF THE PICKENS COUNTY JAIL?3

A.   I CAN'T SAY THAT BECAUSE I WAS IN DAILY CONTACT WITH4

VERNOY KENNEDY.  I MEAN, HE WAS IN THE NEXT OFFICE TO ME.  AND5

WHETHER WE HAD THAT CONVERSATION, I DON'T RECALL, BUT I6

WOULDN'T BE SURPRISED IF HE DIDN'T TELL ME HE TOOK HER UP7

THERE, BUT I DON'T -- I DON'T RECALL. 8

Q.   YOU DON'T KNOW.  ALL YOU KNOW IS THAT CARD SHOWS HE TOOK9

HER OUT OF THE PICKENS COUNTY JAIL?10

A.   THAT'S CORRECT.11

Q.   AND YOU WEREN'T IN THE CAR THAT WENT TO NORTH CAROLINA --12

A.   NO, SIR.13

Q. -- WITH HELENA STOECKLEY?14

A. NO, SIR.15

          MR. WIDENHOUSE:  CAN I HAVE A MOMENT, YOUR HONOR?16

          THE COURT:  CERTAINLY.17

(PAUSE.)18

          MR. WIDENHOUSE:  THANK YOU, YOUR HONOR.  NO FURTHER19

QUESTIONS.20

          THE COURT:  CROSS.21

          MS. COOLEY:  NO REDIRECT, YOUR HONOR.22

          THE COURT:  YOU MAY STEP DOWN.23

          THE WITNESS:  THANK YOU. 24

          MS. COOLEY:  YOUR HONOR --25
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THE WITNESS:  NOW, I GOT THE MIC THEN.1

MS. COOLEY:  -- IF WE MAY RELEASE MR. MILLS?2

          THE COURT:  I'M SORRY?3

MR. WIDENHOUSE:  NO OBJECTION.4

          MS. COOLEY:  MAY WE RELEASE MR. MILLS FROM HIS5

SUBPOENA?6

          THE COURT:  YES, MA'AM.7

          MS. COOLEY:  THANK YOU.8

          MR. BRUCE:  YOUR HONOR, BEFORE I CALL THE NEXT9

WITNESS, I WOULD LIKE TO CALL THE COURT'S ATTENTION TO AN10

EXHIBIT THAT'S IN THE RECORD AND READ SOME PORTIONS OF IT. 11

THIS WITNESS IS DECEASED.  AND IT IS GOVERNMENT EXHIBIT 201012

IN THIS PROCEEDING.  I'VE PUT IT UP ON THE SCREEN.13

          THE COURT:  THANK YOU.  14

          MR. BRUCE:  AS YOU CAN SEE IT SAYS SWORN STATEMENT15

OF VERNOY KENNEDY, 23RD DAY OF AUGUST, 2006, COMMENCING AT16

APPROXIMATELY 10:30 A.M.  GO TO THE NEXT PAGE, PLEASE.  17

          MR. WIDENHOUSE:  WELL, YOUR HONOR, I DON'T WANT TO18

INTERRUPT MR. BRUCE, BUT JUST FOR THE RECORD I'M GOING TO19

OBJECT UNDER THE CONFRONTATION CLAUSE IF HE'S GOING TO PUT IT20

INTO EVIDENCE WITHOUT THE WITNESS.21

          THE COURT:  LET ME SEE YOU, COUNSEL.22

          (BENCH CONFERENCE ON THE RECORD.)   23

          THE COURT:  I'M GOING TO OVERRULE YOUR OBJECTION,24

BUT I WANT YOU TO UNDERSTAND WHAT'S SAUCE FOR THE GOOSE IS25
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SAUCE FOR THE GANDER THROUGHOUT THIS HEARING.1

          MR. WIDENHOUSE:  I UNDERSTAND.2

          THE COURT:  THANK YOU.3

          MR. WIDENHOUSE:  I JUST HAVE A CONFRONTATION RIGHT4

THEY DON'T HAVE.5

THE COURT:  WELL, I MEAN -- 6

MR. WIDENHOUSE:  AND ALL I'M DOING IS TRYING TO7

PROTECT THE RECORD.8

          THE COURT:  SURE.  SURE.  THANK YOU.9

          MR. BRUCE:  WELL, MAY I SAY SOMETHING FOR THE10

RECORD?  OUR POSITION IS, IN ADDITION TO THE EVIDENCE AS A11

WHOLE STANDARD, THE CONFRONTATION CLAUSE IS NOT APPLICABLE AT12

THIS TYPE OF A HEARING.  IT'S A TRIAL RIGHT FOR A CRIMINAL13

TRIAL.  THANK YOU.14

          THE COURT:  LET'S GO FORWARD.  THANK YOU.15

          (BENCH CONFERENCE CONCLUDED.)16

          THE COURT:  THANK YOU, COUNSEL.  I OVERRULE THE17

OBJECTION.18

          MR. BRUCE:  ON PAGE TWO OF THE EXHIBIT, YOUR HONOR, 19

IT STATES THAT THE QUESTIONING ATTORNEYS ARE JOHN STUART20

BRUCE, BRIAN M. MURTAGH, ATTENDING IS ROBERT D. SCOTT, FBI,21

COLUMBIA DIVISION, GREENVILLE R.A.  22

I'M NOT GOING TO READ THE WHOLE EXHIBIT, BUT I'VE23

SELECTED SOME PORTIONS.  IF WE GO TO -- EXCUSE ME, YOUR HONOR, 24

I PICKED UP THE WRONG -- I HAD A HIGHLIGHTED COPY AND I PICKED25
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UP THE WRONG ONE.  1

(PAUSE.)2

MR. BRUCE:  MOVE TO 2010.6, WHICH IS PAGE SIX OF THE3

SWORN STATEMENT AND GO TO LINE 13.  4

(PAUSE.)5

MR. BRUCE:  GO TO LINE 13 THROUGH THE BOTTOM OF THE6

PAGE.  7

AND DO YOU REMEMBER APPROXIMATELY HOW MANY DEPUTY8

U.S. MARSHALS THERE WERE HERE AT THAT TIME?  JUST9

APPROXIMATELY, I DON'T NEED AN EXACT NUMBER.10

          ANSWER:  THREE WERE STATIONED IN GREENVILLE. 11

HOWEVER, THERE WERE NOT ALWAYS THREE ON -- ON DUTY HERE AT ALL12

TIMES BECAUSE THERE WERE TIMES WHEN SOME OF THE MARSHALS WOULD13

BE ASSIGNED TO OTHER DISTRICTS OR ASSIGNED TO OTHER DUTIES.  14

          QUESTION:  WERE YOU THE ONLY AFRICAN-AMERICAN DEPUTY15

U.S. MARSHAL IN GREENVILLE AT THAT TIME? 16

          ANSWER:  I WAS.17

          QUESTION:  ALL RIGHT.  NOW, HOW DID YOU FIND OUT18

ABOUT YOUR ASSIGNMENT TO GO PICK UP A PRISONER, A FEMALE19

PRISONER, IN PICKENS?20

          ANSWER:  I FOUND IT OUT THROUGH MY SUPERVISOR.  MY21

SUPERVISOR WAS ADVISED BY OUR COLUMBIA HEADQUARTERS THAT THIS22

PERSON NEEDED TO BE TRANSPORTED.23

          ALL RIGHT.  NOW, WERE YOU AWARE AT THE TIME THAT THE24

MURDER TRIAL OF JEFFREY MACDONALD WAS GOING ON IN FEDERAL25
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COURT IN NORTH CAROLINA?1

          ANSWER:  I WAS AWARE BECAUSE THIS WAS AN ONGOING2

NEWS PRIORITY AT THAT TIME. 3

          MOVING FORWARD TO 2010.8 AND LINE 15.4

QUESTION:  THE BOTTOM PART ON -- THE BOTTOM PART ON5

EXHIBIT ONE -- THAT'S RIGHT.  I'M SORRY, GO UP TO LINE EIGHT.6

          ALL RIGHT.  I WANT TO SHOW YOU -- WE LOOKED AT THIS7

BEFORE WE GOT STARTED, BUT LET ME SHOW YOU -- IT TO YOU AGAIN.8

I'VE MARKED IT AS EXHIBIT ONE FOR TODAY, 8/23/06.  IT'S A9

XEROX COPY, IS IT NOT, OR A PHOTOCOPY?10

          YES.11

          THE BOTTOM PART ON EXHIBIT ONE IS A COMMITMENT FORM12

AND IT'S DATED 8/14/79, AND IT'S SIGNED BY THOMAS DONOHUE,13

SPECIAL AGENT, FBI.  DO YOU KNOW HIM OR DID YOU KNOW HIM?14

          ANSWER:  YES, I KNOW HIM.15

          QUESTION:  THE TOP ONE SAYS RELEASE AND IT'S DATED16

AUGUST 15TH, 1979, AND IT SAYS THIS PRISONER, HELENA17

STOECKLEY, IS BEING TAKEN INTO CUSTODY FOR TRANSFER TO18

RALEIGH, N.C.  DO YOU SEE THAT?19

          ANSWER:  YES.20

          QUESTION:  ALL RIGHT.  NOW, AT THE BOTTOM IT SAYS --21

IT HAS A SIGNATURE LINE.22

          UH-HUH.23

          DO YOU SEE THAT?24

          YES.25
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          IS THAT YOUR SIGNATURE?1

          YES, IT IS.2

          ALL RIGHT.  FOR THE RECORD, IT APPEARS TO SAY VERNOY3

KENNEDY?4

          ANSWER:  D-U-S-M.5

          QUESTION:  D-U-S-M?6

          ANSWER:  DEPUTY U.S. MARSHAL.7

          QUESTION:  ALL RIGHT.  OKAY.  SO, THIS WOULD8

DOCUMENT THAT YOU PICKED UP HELENA STOECKLEY AT THE PICKENS9

COUNTY JAIL ON AUGUST 15TH, 1979, IS THAT RIGHT? 10

          UH-HUH.11

          OKAY.  NOW, YOU AND THE FEMALE GUARD PICKED HER UP12

AND TRANSPORTED HER WHERE?13

          WE TRANSPORTED TO HER AN INTERSECTION.  I BELIEVE IT14

WAS A SERVICE STATION AT THE INTERSECTION OF I-85 AND --15

INTERSTATE 85 AND INTERSTATE 75 -- I MEAN INTERSTATE 85 AND16

77.17

          QUESTION:  I-85 AND I-77?18

          ANSWER:  RIGHT.  19

          AND THAT'S IN CHARLOTTE?  20

ANSWER:  YES.21

          MOVING ON TO 2010.11, STARTING AT LINE 24.22

ALL RIGHT.  OKAY.  SO, YOU TOOK MS. STOECKLEY TO THE23

I-77/I-85 INTERSECTION, IS THAT RIGHT? 24

          YES.25
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          AND THERE WAS A PREARRANGED SPOT TO MEET, IS THAT1

CORRECT? 2

          ANSWER:  YES, IT WAS.3

          AND WHO HAD ARRANGED THAT?4

          THAT WAS ARRANGED THROUGH THE COLUMBIA OFFICE.  AND5

HE HAD -- HE TOLD THE SUPERVISOR HERE IN GREENVILLE, WHO6

INSTRUCTED ME WHERE THE MEETING PLACE WAS TO BE.  7

          AND THE MEETING PLACE WAS SOME SORT OF ESTABLISHMENT8

AT THAT INTERSECTION?9

          NO, IT WAS NOT.10

          QUESTION:  WELL --11

          ANSWER:  IT WAS JUST A COMMON PLACE THAT WE BOTH12

KNEW.13

          ALL RIGHT.  OBVIOUSLY, YOU HAD TO EXIT OFF THE14

INTERSTATE TO MEET?15

          RIGHT.16

          AND LET'S SKIP DOWN TO THE QUESTION AT LINE 23.17

OKAY.  AND THE MARSHAL THAT -- OR THE DEPUTY MARSHAL18

THAT YOU MET WAS SOMEONE FROM THE MARSHAL SERVICE IN THE19

EASTERN DISTRICT OF NORTH CAROLINA?20

          ANSWER:  THAT'S CORRECT.21

          MOVING ON TO LINE 11.22

DURING YOUR TRANSPORTATION OF MS. STOECKLEY, DID SHE23

SAY ANYTHING ABOUT THE CASE THAT SHE WAS GOING TO BE A WITNESS24

IN?25
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          ANSWER:  NO.  AND IT WAS A STRICT REGULATION OF THE1

MARSHAL SERVICE NOT TO DISCUSS THEIR CASE WITH THE MARSHALS OR2

ANYONE ELSE IN THE MARSHAL'S PRESENCE.  IN OTHER WORDS, IF WE3

HAVE A GUARD WHO WAS NOT EMPLOYED BY THE MARSHAL SERVICE, IT4

WAS THE MARSHAL'S DUTY TO INSTRUCT THAT PERSON NOT TO DISCUSS5

THEIR CASE WITH THE INMATE.6

          QUESTION:  OKAY.  SO, YOU MADE IT A POLICY NOT TO7

DISCUSS THE CASE WITH THE PRISONER THAT YOU WERE TRANSPORTING?8

          ANSWER:  I MADE IT A POLICY AND AS FAR AS I'M 9

CONCERNED IT WAS A REGULATION.10

          MOVE TO 2010.15, WHICH IS EXHIBIT ONE ATTACHED TO11

THE SWORN STATEMENT, AND ZOOM IN ON THE TOP PORTION.  THIS IS12

A RELEASE FORM THAT'S BEEN PREVIOUSLY IDENTIFIED.  13

IT IS ALSO IN THE RECORD AS GOVERNMENT EXHIBIT 2066,14

WHICH IS MORE LEGIBLE.  SO I'M GOING TO CALL THAT UP AT THIS15

TIME.  AND THAT'S THE SAME COPY OF THE RELEASE FORM SIGNED BY16

VERNOY KENNEDY, DUSM, PREVIOUSLY IDENTIFIED BY THE WITNESS17

MILLS.18

(GOVERNMENT EXHIBIT NUMBERS 2010 AND 19

2066 WERE IDENTIFIED FOR THE RECORD.)20

MR. BRUCE:  MAY I HAVE JUST A MOMENT, PLEASE, YOUR21

HONOR?22

          THE COURT:  YES, SIR.23

(PAUSE.)24

          MR. BRUCE:  AND THAT COMPLETES THAT.  AND NOW I'D25
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LIKE TO CALL MY NEXT WITNESS WHO IS DENNIS MEEHAN.1

            DENNIS MEEHAN, GOVERNMENT WITNESS, SWORN2

D I R E C T   E X A M I N A T I O N 10:05 A.M.3

BY MR. BRUCE:  4

Q.   WOULD YOU STATE YOUR NAME, SIR?5

A.   DENNIS MEEHAN.6

Q.   MR. MEEHAN, WHERE DO YOU CURRENTLY RESIDE?7

A.   RYE, NEW YORK.8

Q.   HOW LONG HAVE YOU LIVED IN RYE?9

A.   TWO YEARS.10

Q.   WHERE ARE YOU FROM ORIGINALLY?11

A.   NEW JERSEY.12

Q.   WERE YOU IN THE MILITARY?13

A.   UNITED STATES NAVY.14

Q.   FOR HOW LONG?15

A.   FOUR YEARS.16

Q.   AFTER THE MILITARY, DID YOU GO INTO LAW ENFORCEMENT?17

A.   NOT DIRECTLY.  I WENT TO SCHOOL AND THEN WENT INTO LAW18

ENFORCEMENT.19

Q.   AND WHAT WAS YOUR JOB, FIRST JOB IN LAW ENFORCEMENT?20

A.   DEPUTY SHERIFF.  DEPUTY SHERIFF.21

Q.   YOU NEED TO GET CLOSER TO THE MIC, PLEASE.22

A.   DEPUTY SHERIFF. 23

Q.   WHAT COUNTY?24

A.   MECKLENBURG.  25
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Q.   AFTER YOUR EMPLOYMENT THERE, WHAT WAS YOUR NEXT JOB?1

A.   U.S. BUREAU OF PRISONS.2

Q.   HOW LONG WERE YOU WITH BOP?3

A.   TWO YEARS.4

Q.   AND DID YOU SUBSEQUENTLY OBTAIN A POSITION WITH THE5

UNITED STATES MARSHAL SERVICE?6

A.   YES.7

Q.   WHAT YEAR WAS THAT?8

A.   1978.9

Q.   HOW LONG DID YOU SERVE -- YOU WERE A DEPUTY UNITED STATES10

MARSHAL, IS THAT RIGHT? 11

A.   YES.12

Q.   HOW LONG DID YOU SERVE AS A DEPUTY UNITED STATES MARSHAL?13

A.   TWENTY-THREE YEARS.14

Q.   AND SO YOU RETIRED WHAT DATE?15

A.   IT WAS NOVEMBER OF 2001.16

Q.   DURING THE FIRST FEW YEARS OF YOUR DUTIES AS A DEPUTY17

MARSHAL WERE YOU STATIONED IN RALEIGH, NORTH CAROLINA?18

A.   YES.   19

Q.   AND DID YOU SUBSEQUENTLY HAVE A MOVE OF YOUR POST OF20

DUTY?21

A.   I TRANSFERRED TO ELIZABETH CITY, NORTH CAROLINA.22

Q.   AND HOW MANY YEARS DID YOU SERVE IN ELIZABETH CITY?23

A.   I BELIEVE I WENT UP THERE IN '86 OR '87.24

Q.   AND YOU SERVED THERE UNTIL PRETTY CLOSE TO YOUR25
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RETIREMENT?1

A.   UNTIL THE LAST YEAR THEN I CAME BACK TO RALEIGH FOR A2

YEAR.3

Q.   ALL RIGHT.  NOW, I'M GOING TO FOCUS ON THE EARLY YEARS OF4

YOUR SERVICE AS A DEPUTY U.S. MARSHAL IN RALEIGH.  WHO WAS5

YOUR SUPERVISOR?6

A.   EDDIE SIGMON, CHIEF DEPUTY. 7

Q.   AND WHO WAS THE UNITED STATES MARSHAL IN 1979?8

A.   HUGH SALTER.9

Q.   WHO GAVE YOU YOUR DUTY ASSIGNMENTS?10

A.   IT CAME DIRECTLY FROM THE CHIEF DEPUTY.11

Q. THAT WAS?12

A. EDDIE SIGMON.13

Q.   CHIEF DEPUTY EDDIE SIGMON?14

A.   YES.15

Q.   DO YOU REMEMBER THE -- WELL, WAIT A MINUTE.  WAS ONE OF16

YOUR DUTIES REGULARLY WITH THE MARSHAL SERVICE TO TRANSPORT17

PRISONERS?18

A.   YES.19

Q.   DID THE MARSHALS HAVE -- HOW DID THEY HOUSE THE20

PRISONERS, FEDERAL PRISONERS, IN THE EASTERN DISTRICT OF NORTH21

CAROLINA AT THAT TIME?22

A.   THEY WERE ALL LOCAL JAILS, CONTRACT JAILS, WE CALLED23

THEM.24

Q.   DO YOU REMEMBER THE MACDONALD TRIAL?25
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A.   YES, I DO.1

Q.   DID YOU HAVE DEPUTY MARSHAL DUTIES IN CONNECTION WITH THE2

MACDONALD TRIAL GENERALLY?3

A.   YES.4

Q.   AND WHAT WERE THEY?5

A.   WITH THE TRIAL, I WAS ASSIGNED TO JURY SELECTION.  AND6

THEN PRIOR TO THE TRIAL, I TRANSPORTED PRISONERS.7

Q.   WHO WAS HANDING OUT THE ASSIGNMENTS AS TO WHAT EACH8

DEPUTY MARSHAL WAS TO DO DURING THE MACDONALD TRIAL?9

A.   THAT WAS EDDIE SIGMON, CHIEF DEPUTY.10

Q.   NOW, DID THERE COME A TIME WHEN MR. SIGMON ASKED YOU TO11

GO ON THE ROAD TO MAKE A TRANSFER OF A PRISONER IN CONNECTION12

WITH THE MACDONALD TRIAL?13

A.   YES, HE DID.14

Q.   MAY WE HAVE GOVERNMENT EXHIBIT 2000, AND ENLARGE THE TOP15

HALF, IF YOU WOULD.  DO YOU KNOW WHAT THIS IS, MR. MEEHAN?16

A.   IT'S A WARRANT FOR ARREST OF A WITNESS.17

Q.   AND WHO IS THE WITNESS?18

A.   HELENA STOECKLEY. 19

(GOVERNMENT EXHIBIT NUMBER 200020

WAS IDENTIFIED FOR THE RECORD.)21

Q.   DO YOU RECALL THAT THERE WAS SUCH A WARRANT ISSUED FOR22

THE ARREST OF HELENA STOECKLEY DURING THE MACDONALD TRIAL?23

A.   YES.24

Q.   WERE YOU GIVEN ANY ASSIGNMENT IN CONNECTION WITH THE25

-2683-

Appeal: 15-7136      Doc: 31-2            Filed: 08/16/2016      Pg: 537 of 720 Total Pages:(1257 of 2180)



Dennis Meehan/Direct Page 519

September 19, 2012

ARREST OR TRANSPORTATION OF HELENA STOECKLEY?1

A.   YES.  YES, I WAS.2

Q.   AND WHAT WAS THAT ASSIGNMENT?3

A.   TO TRANSPORT HER, TRANSFER HER FROM CHARLOTTE, NORTH4

CAROLINA, TO RALEIGH, NORTH CAROLINA, WAKE COUNTY JAIL.5

Q.   AND I WANT TO ORIENT THE TIME OF THIS.  LET'S PUT UP THE6

CALENDAR, WHICH IS EXHIBIT 2362, AND ENLARGE AUGUST, PLEASE.7

NOW, IF THE INTERVIEWS BY THE PROSECUTION AND8

DEFENSE OF HELENA STOECKLEY OCCURRED ON THURSDAY, AUGUST 16TH,9

WHAT DAY DID YOU TRANSPORT HER FROM CHARLOTTE?10

A.   IT WAS WEDNESDAY, THE 15TH.11

Q.   WEDNESDAY, AUGUST 15TH?12

A.   YES.13

(GOVERNMENT EXHIBIT NUMBER 236214

WAS IDENTIFIED FOR THE RECORD.)15

Q.   ALL RIGHT.  NOW, WHAT DID MR. SIGMON -- WHAT WERE YOUR16

INSTRUCTIONS FROM HIM ABOUT THIS TRANSFER?17

A.   TO TRAVEL TO NORTH CAROLINA -- I MEAN TO CHARLOTTE,18

SECURE THE PRISONER, AND THEN RETURN HER TO THE WAKE COUNTY19

JAIL.20

Q.   WHAT WAS THE EXACT SPOT IN CHARLOTTE WHERE YOU WERE21

SUPPOSED TO MEET?22

A.   IT WAS AT THE INTERSECTION OF I-77 AND I-85.23

Q.   SO, YOU WERE NOT INSTRUCTED TO GO TO A JAIL FACILITY IN24

CHARLOTTE OR ANYWHERE TO PICK HER UP?25
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A.   NO.  NO.1

Q.   OR TO A U.S. MARSHAL'S OFFICE?2

A.   NO.3

Q.   DID YOU KNOW -- DID YOU EVEN KNOW WHAT JAIL SHE WAS IN4

BEGINNING HER DAY ON AUGUST 15TH, 1979?5

A.   THE ONLY THING I KNEW, SHE WAS BEING TRANSPORTED OUT OF6

THE DISTRICT OF SOUTH CAROLINA. 7

Q.   TO CHARLOTTE?8

A.   TO CHARLOTTE.9

Q.   AND AS FAR AS A MEETING PLACE, WAS THAT ARRANGED BY YOU10

OR BY YOUR SUPERIORS?11

A.   I BELIEVE THAT WAS SET UP BY THE CHIEF, THAT WAS12

PREDETERMINED.13

Q.   AND WHEN YOU SAY THE CHIEF YOU MEAN EDDIE SIGMON?14

A.   EDDIE SIGMON, YES.15

Q.   ALL RIGHT.  NOW, DID YOU TAKE ANYONE WITH YOU TO16

CHARLOTTE TO PICK UP HELENA STOECKLEY?17

A.   I TOOK MY WIFE.18

Q.   WHY DID YOU TAKE YOUR WIFE?19

A.   I NEEDED A FEMALE TO ACCOMPANY ME AND WE DID NOT HAVE20

FEMALE DEPUTIES.  SO, I HIRED HER AS A GUARD MATRON.21

Q.   AND WHEN YOU SAY YOU HIRED HER, DO YOU MEAN THE MARSHAL22

SERVICE DID?23

A.   I SELECTED HER, BUT THE MARSHAL SERVICE SANCTIONED IT AND24

COMPENSATED HER.25

-2685-

Appeal: 15-7136      Doc: 31-2            Filed: 08/16/2016      Pg: 539 of 720 Total Pages:(1259 of 2180)



Dennis Meehan/Direct Page 521

September 19, 2012

Q.   AND THIS WAS BECAUSE IT WAS A FEMALE PRISONER?1

A.   YES.2

Q.   ALL RIGHT.  SO, YOU AND YOUR WIFE TRAVELED FROM RALEIGH3

TO CHARLOTTE, IS THAT RIGHT? 4

A.   RIGHT.5

Q.   AND MAY I HAVE ON THE SCREEN, PLEASE, EXHIBIT 2103.3? 6

CAN YOU IDENTIFY -- AND WE'LL ENLARGE IT A LITTLE BIT.  CAN7

YOU IDENTIFY ON THIS EXHIBIT WHERE YOU MADE THE RENDEZVOUS TO8

MEET HELENA STOECKLEY?9

A.   IT WAS IN THE VICINITY OF 77 AND I-85.10

(GOVERNMENT EXHIBIT NUMBER 2103.311

WAS IDENTIFIED FOR THE RECORD.)12

Q.   IF YOU TOUCH THE SCREEN WHERE YOU'RE INDICATING I THINK13

IT MIGHT MAKE A MARK.14

A.   THAT WAS --15

Q.   APPROXIMATELY THERE?16

A.   A LITTLE BIT MORE TO THE RIGHT OF THAT.17

Q.   OKAY.18

A.   BUT IN THAT GENERAL VICINITY.19

Q.   ALL RIGHT.  THANK YOU.  NOW, WHEN YOU GOT TO THE MEETING20

POINT, WAS THE PERSON OR THE GROUP THAT YOU WERE MEETING21

ALREADY THERE?22

A.   YES, I BELIEVE THEY WERE.  YEAH.23

Q.   AND WHO -- IF YOU RECALL, WHO WAS IN THE CAR AS FAR AS24

THE CAR YOU MET TRAVELLING FROM SOUTH CAROLINA?25
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A.   IT WAS A MALE DEPUTY MARSHAL AND A FEMALE, I DON'T KNOW1

WHETHER SHE WAS -- I DON'T BELIEVE SHE WAS A DEPUTY, I THINK2

SHE WAS A GUARD MATRON, AND THEN THE PRISONER STOECKLEY.3

Q.   OKAY.  THE ONE THAT YOU SAID WAS THE GUARD MATRON WAS4

FULFILLING A SIMILAR ROLE TO YOUR WIFE?5

A.   YES.6

Q.   AND THEN THE PRISONER WAS WHO?7

A.   HELENA STOECKLEY.8

Q.   AND AS FAR AS THE DEPUTY U.S. MARSHAL DOING THE9

TRANSPORT, CAN YOU DESCRIBE HIM?10

A.   HE WAS A TALL, BLACK MAN.11

Q.   ALL RIGHT.  AND WHAT HAPPENED AFTER YOU MET AT THE PLACE12

THERE AT THE INTERSECTION?13

A.   I RECEIPTED FOR THE PRISONER, RETRIEVED THE PAPERWORK, 14

WE SWITCHED OUT RESTRAINTS, I PLACED HER IN THE CAR AND WE15

DEPARTED FOR RALEIGH.16

Q.   AND SO WHO WAS IN THE CAR WHEN YOU DEPARTED FOR RALEIGH?17

A.   MYSELF, MY EX-WIFE AND HELENA STOECKLEY.18

Q.   AND AT THE TIME THE PERSON YOU'RE REFERRING TO AS YOUR19

EX-WIFE WAS ACTUALLY YOUR WIFE AT THAT TIME?20

A.   CORRECT.  YES.21

Q.   AND WHAT'S HER FIRST NAME?22

A.   JANICE.23

Q.   AND WHERE DID YOU GO AFTER YOU LEFT THE RENDEZVOUS POINT?24

A.   DIRECTLY TO THE WAKE COUNTY JAIL.25
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Q.   IN RALEIGH?1

A.   RALEIGH, YES.2

Q.   MAY WE HAVE GOVERNMENT EXHIBIT 2101.3?  AND LET'S ENLARGE3

IT A LITTLE BIT.  CAN YOU POINT OUT WHERE THE WAKE COUNTY --4

DID YOU SAY YOU WENT TO THE WAKE COUNTY SHERIFF'S DEPARTMENT5

OR JAIL, IS THAT RIGHT? 6

A.   IT WAS A COMBINATION OF A JAIL/COURTHOUSE.7

Q.   CAN YOU POINT IT OUT ON THIS MAP?8

A.   RIGHT THERE.  RIGHT THERE.  LET'S SEE HERE.  WELL, IF YOU9

COULD CLEAR IT OFF.  10

Q.   OKAY.  I SEE.  YOU PUT A RED MARK THERE? 11

A. UH-HUH.12

Q. AND I NOTICED THAT THAT'S ON THE -- WHERE YOUR RED MARK13

IS IS ON SALISBURY STREET?14

A.   YES.  YES.15

(GOVERNMENT EXHIBIT NUMBER 2101.316

WAS IDENTIFIED FOR THE RECORD.)17

Q.   SO, THAT'S THE APPROACH YOU MADE WHEN YOU WERE DELIVERING18

OR PICKING UP PRISONERS AT THE WAKE COUNTY COURTHOUSE?19

A.   YES, YOU'D COME DOWN SALISBURY AND THEN TAKE A LEFT INTO20

THE FACILITY.21

Q.   AND CAN YOU SORT OF DESCRIBE THE WAY THE FACILITY WORKED22

WHEN YOU TURNED LEFT INTO IT?23

A.   IT WAS UNDERGROUND PARKING AND THE JAIL ENTRANCE WAS IN,24

I'D CALL IT, THE BASEMENT AREA.  THEY HAD A PARKING LOT AND25
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SALLY PORT WHERE YOU BROUGHT THE PRISONERS IN.1

Q.   HAD YOU PICKED UP PRISONERS OR DELIVERED PRISONERS TO THE2

WAKE COUNTY JAIL MANY TIMES BEFORE?3

A.   YES.  YES.4

Q.   WAKE COUNTY HAD A CONTRACT WITH THE MARSHALS? 5

A.   YES.6

Q.   NOW, WHEN YOU ARRIVED WITH YOUR PRISONER, DID YOU SEE7

ANYONE HANGING AROUND?8

A.   THERE WAS A WHITE MALE ON THE -- RIGHT ON THE CORNER9

ACROSS THE PARKING LOT.10

Q.   AND DID HE TRY TO APPROACH YOU WITH YOUR PRISONER?11

A.   HE DID.12

Q.   AND WHAT DID YOU DO ABOUT THAT?13

A.   TOLD HIM TO STEP BACK.14

Q.   DID YOU -- AND WHAT WAS THE REASON THAT YOU DID THAT?15

A.   IT WOULD HAVE BEEN A BREACH OF SECURITY.  I DIDN'T KNOW16

WHO HE WAS.17

Q.   DID YOU SEE HIM LATER?18

A.   THAT DAY?19

Q.   THAT DAY OR ANY DAY.20

A.   I DON'T BELIEVE SO.21

Q.   ALL RIGHT.  DID YOU SEE HIM IN THE BOOKING AREA AT ALL?22

A.   I DON'T RECALL.23

Q.   ALL RIGHT.  DID YOU TAKE THE PRISONER TO THE BOOKING24

AREA?25
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A.   TOOK HER IN THE FACILITY, TOOK HER UP TO THE FIFTH FLOOR, 1

THAT'S WHERE THE JAIL WAS.2

Q.   ALL RIGHT.  DID YOU -- ABOUT WHAT TIME OF DAY DID YOU3

ARRIVE AT THE WAKE COUNTY JAIL?4

A.   I'D SAY SOMEWHERE BETWEEN 4:30 AND 5:00.5

Q.   DID YOU SEE ANY NEWS MEDIA THERE WHEN YOU ARRIVED?6

A.   YES.7

Q.   AND WHERE WERE THEY?8

A.   INITIALLY THEY WERE ON THE GROUND FLOOR AND THEN THEY9

MOVED UP TO THE FIFTH FLOOR IN THE BOOKING AREA.10

Q.   AFTER YOU FINISHED BOOKING IN THE PRISONER, WHAT DID YOU11

DO?12

A.   I WAS OFF DUTY.  WE WENT HOME.13

Q.   SO, YOU AND YOUR WIFE WENT HOME?14

A.   CORRECT.15

Q.   NOW, AFTER YOU GOT HOME, DID YOU HAVE AN OCCASION TO16

WATCH THE LOCAL NEWS THAT NIGHT?17

A.   I DID.18

Q.   WHAT DID YOU SEE?19

A.   FILM FOOTAGE OF US BRINGING HER INTO THE FACILITY AND20

THEN ALSO FILM FOOTAGE ON THE BOOKING FLOOR.21

Q.   AND BY US YOU MEAN YOU AND YOUR WIFE?22

A.   YES.23

Q.   WAS ANY OTHER DEPUTY U.S. MARSHAL INVOLVED IN THE24

TRANSPORT FROM CHARLOTTE TO RALEIGH?25
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A.   NO.1

Q.   JUST YOU?2

A.   MYSELF AND THE OTHER DEPUTY FROM SOUTH CAROLINA.3

Q.   AND HE BROUGHT HER FROM SOUTH CAROLINA TO CHARLOTTE, IS4

THAT RIGHT? 5

A.   TO CHARLOTTE, YES.6

Q.   SO, INVOLVING THE TRANSFER OF HELENA STOECKLEY ON AUGUST7

15TH, 1979, NO DEPUTY U.S. MARSHAL FROM RALEIGH WENT TO SOUTH8

CAROLINA?9

A.   NO, NOT THAT I KNOW OF.10

Q.   NOW, ARE YOU AWARE -- LET'S PUT THE CALENDAR BACK UP FOR11

A MOMENT.  THAT'S 2362.  ARE YOU AWARE THAT HELENA STOECKLEY12

WAS TRANSFERRED FROM THE WAKE COUNTY JAIL TO THE FEDERAL13

BUILDING ON AUGUST 16TH, THURSDAY? 14

A.   YES. 15

Q.   AND DO YOU KNOW WHO MADE THAT TRANSPORT?16

A.   IT WAS JIM BRITT AND GERALDINE HOLDEN.17

Q.   LET'S GO BACK TO THE MAP, EXHIBIT 2101.3.  WE'LL ENLARGE18

IT A LITTLE BIT.  NOW, AS I UNDERSTAND YOUR TESTIMONY, YOU DID19

NOT TRANSFER HELENA STOECKLEY FROM THE WAKE COUNTY JAIL TO THE20

FEDERAL BUILDING, IS THAT RIGHT? 21

A.   NO.22

Q.   BUT YOU HAVE TRANSFERRED MANY PRISONERS FROM THE WAKE23

COUNTY JAIL TO THE FEDERAL BUILDING IN RALEIGH?24

A.   YES.25
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Q.   COULD YOU TRACE WITH YOUR FINGER, AS BEST YOU CAN, THE1

ROUTE THAT YOU WOULD TAKE WHEN YOU WOULD DEPART WAKE COUNTY2

SHERIFF'S DEPARTMENT AND WERE TRAVELING TO TAKE A PRISONER TO3

THE FEDERAL BUILDING.4

A.   YOU WOULD EXIT THE JAIL, TAKE A LEFT ON SALISBURY, TAKE A5

RIGHT ON DAVIE, COME ACROSS TO BLOODWORTH, AND THEN UP TO THE6

FEDERAL BUILDING.7

Q.   OKAY.  SO, CAN YOU COUNT THE NUMBER OF BLOCKS THAT WOULD8

BE?  THERE'S A PARTIAL BLOCK RIGHT AFTER YOU TURN.9

A.   YEAH.10

Q.   THEN COUNT THE OTHER BLOCKS.11

A.   INCLUDING THE FEDERAL BUILDING?12

Q.   YES.13

A.   SIX.14

Q.   SO, THAT WOULD BE A SIX BLOCK TRIP TO MAKE THAT PRISONER15

TRANSPORTATION?16

A.   YES.17

Q.   THANK YOU.  18

MR. BRUCE:  IF WE COULD, MADAM CLERK, PRESERVE THAT19

AND WE'LL CALL IT 2101.3A.20

(GOVERNMENT EXHIBIT NUMBER 2101.3A21

WAS IDENTIFIED FOR THE RECORD.)22

          MADAM CLERK:  YES, SIR.23

          MR. BRUCE:  THANK YOU.24

BY MR. BRUCE:  25
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Q.   NOW, LET ME SHOW YOU AN EXHIBIT, GOVERNMENT EXHIBIT 2074. 1

AND IF YOU CAN -- OKAY, WE GOT RID OF THE RED MARK.  DO YOU2

SEE THIS TO BE A COPY OF A NEWS ARTICLE FROM THE RALEIGH NEWS3

& OBSERVER ON FRIDAY, AUGUST 17TH, 1979?4

A.   YES.5

Q.   AND DO YOU SEE THE PHOTOGRAPH IN THE -- ON THE RIGHT-HAND6

SECTION?7

A.   YES.8

Q.   DO YOU RECOGNIZE THE PEOPLE IN THAT PHOTOGRAPH?9

A.   THE ONE IN THE FOREFRONT, THE FEMALE, IS HELENA10

STOECKLEY.  THE MALE BEHIND HER IS JIM BRITT.  THE OTHER MALE11

IN THE BACKGROUND IS EITHER HER HUSBAND OR HER BOYFRIEND.12

(GOVERNMENT EXHIBIT NUMBER 207413

WAS IDENTIFIED FOR THE RECORD.)14

Q.   IS THAT THE SAME PERSON THAT YOU SAW APPROACH YOU ON15

AUGUST 15TH, 1979, AT THE WAKE COUNTY JAIL WHEN YOU WERE16

DELIVERING HELENA STOECKLEY THERE?17

A.   AS BEST I RECALL, YES.18

          THE COURT:  ARE YOU REFERRING TO THE -- NOT TO MR.19

BRITT, BUT THE OTHER PERSON?20

          MR. BRUCE:  I'M SORRY.  LET ME BE MORE PRECISE.21

BY MR. BRUCE:  22

Q.   THE FIRST PERSON IN THE FOREGROUND IS HELENA STOECKLEY,23

IS THAT RIGHT? 24

A.   YES.25
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Q.   ALL RIGHT.  WHO'S THE SECOND PERSON?1

A.   THE SECOND PERSON IS JIMMY BRITT.2

Q.   AND HE WAS A DEPUTY U.S. MARSHAL?3

A.   CORRECT.4

Q.   AND HE'S WEARING A COAT AND TIE?5

A.   YES.6

Q.   ALL RIGHT.  THE PERSON IN THE LEFT-HAND PART OF THE7

PICTURE IN THE BACKGROUND, TELL WHAT YOU KNOW ABOUT HIM.8

A.   HE WAS AT THE JAIL WHEN WE PULLED IN.9

Q.   AND YOU BELIEVE HER TO BE -- BELIEVE HIM TO BE A10

BOYFRIEND OR A HUSBAND OF HELENA STOECKLEY?11

A.   AT THAT TIME, I DID.12

Q.   OKAY.  13

A.   THIS SAYS FIANCE.14

Q.   OKAY.  THE CAPTION SAYS FIANCE?15

A.   I BELIEVE SO.16

Q.   YES.  OKAY.  NOW, A QUESTION ABOUT THIS PICTURE.  CAN YOU17

TELL WHERE IT WAS TAKEN?18

A.   IT'S THE ENTRANCE TO THE LOADING DOCK OF THE FEDERAL19

BUILDING IN RALEIGH.20

Q.   IS THAT -- IN 1979, WAS THAT THE LOADING DOCK THAT YOU21

WERE USING TO TRANSPORT PRISONERS IN AND OUT?22

A.   YES.23

Q.   NOW, CAN YOU TELL FROM WHAT'S INDICATED IN THE PHOTOGRAPH24

ARE THE PEOPLE COMING INTO THE BUILDING OR OUT OF THE25
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BUILDING?1

A.   THEY'RE COMING OUT OF THE BUILDING.2

Q.   AND HOW CAN YOU TELL THAT?3

A.   YOU CAN SEE HOW THE RAILING SLANTS DOWN.4

Q.   AND SO GOING DOWN IS COMING OUT?5

A.   YES.6

Q.   NOW, LET'S PUT THE WHOLE PICTURE UP AGAIN, PLEASE.  AND7

DO YOU SEE THE DATE ON THE NEWSPAPER?8

A.   17TH.9

Q.   NOW, ON THE 15TH, THAT'S THE DAY YOU BROUGHT HELENA10

STOECKLEY FROM CHARLOTTE TO THE WAKE COUNTY JAIL, IS THAT11

RIGHT? 12

A.   THE 15TH?13

Q.   WEDNESDAY, THE 15TH.  I'M JUST -- 14

A.   YES.  YES.15

Q.   -- ASKING.16

A. YES.17

Q. OKAY.  HELENA STOECKLEY DID NOT -- IS IT TRUE THAT HELENA18

STOECKLEY DID NOT GO TO THE FEDERAL BUILDING ON WEDNESDAY,19

AUGUST 15TH?20

A.   ON THE 15TH, NO.21

Q.   SHE DID NOT?22

A.   NO.23

Q.   SO, THIS PICTURE DEPICTED IN 2074 COULD NOT HAVE BEEN24

TAKEN ON WEDNESDAY, AUGUST 15TH?25
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A.   NO.1

Q.   AND YOU KNOW THAT WHY?2

A.   BECAUSE I WAS MOVING HER FROM CHARLOTTE TO WAKE COUNTY.3

Q. THANK YOU. 4

          THE COURT:  CROSS.  WELL, LET'S -- 5

          MR. BRUCE:  I'M SORRY, I HAVE A FEW MORE QUESTIONS.6

          THE COURT:  I'M SORRY.  GO AHEAD.7

MR. BRUCE:  I'M SORRY.  8

BY MR. BRUCE:  9

Q.   DID YOU WORK WITH DEPUTY U.S. MARSHAL JIMMY BRITT DURING10

YOUR TIME IN RALEIGH?11

A.   THERE WERE TIMES I WORKED WITH HIM.12

Q.   AND WHAT KIND OF RELATIONSHIP DID YOU HAVE WITH HIM?13

A.   IT WAS A WORKING RELATIONSHIP.14

Q.   BASED ON YOUR OBSERVATION OF HIM AS A FELLOW DEPUTY, WHAT15

KIND OF RELATIONSHIP DID JIM BRITT HAVE WITH HIS SUPERVISORS?16

A.   THERE WAS TENSION BETWEEN THEM.17

Q.   CAN YOU ALSO -- DID YOU HAVE AN INCIDENT WITH JIMMY BRITT18

CONCERNING A TAPE RECORDER AND A CUBICLE?19

A.   YES, I DID.20

Q.   CAN YOU EXPLAIN THAT TO US, PLEASE?21

A.   I RECEIVED A HANDHELD TAPE RECORDER FROM OUR HEADQUARTERS22

OFFICE AND THAT WAS INTENDED FOR ONE OF THE INSPECTORS EITHER23

-- I CAN'T REMEMBER WHETHER IT WAS THE ENFORCEMENT OR THE24

WITNESS INSPECTOR.  AND I WAS TESTING IT, DOING A25
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RECORD/PLAYBACK, AND DEPUTY BRITT CAME AROUND OUT OF HIS1

CUBICLE AND HE WANTED TO KNOW WHAT I WAS DOING AND WHAT THIS2

THING WAS AND WHAT IT WAS ALL ABOUT.  AND I EXPLAINED IT TO3

HIM.  HE TOLD ME TO GET RID OF IT AND DON'T TURN IT ON OR4

WORDS TO THAT EFFECT.5

Q.   NOW, IN YOUR EXPERIENCE WITH TRANSPORTING PRISONERS WHO6

ARE WITNESSES TO BE INTERVIEWED, HAVE YOU EVER SAT IN ON AN7

INTERVIEW WHEN THE PRISONER WITNESS IS BEING INTERVIEWED BY AN8

ASSISTANT UNITED STATES ATTORNEY?9

A.   MYSELF, NO, NEVER.10

          MR. BRUCE:  NO FURTHER QUESTIONS, YOUR HONOR.11

          THE COURT:  WELL, WE'RE GOING TO TAKE OUR RECESS12

TILL 10:45.13

          (RECESS TAKEN FROM 10:29 A.M., UNTIL 10:46 A.M.)14

(DEFENDANT PRESENT.)15

          THE COURT:  PLEASE BE SEATED.  WE'LL CONTINUE. 16

YOU'RE STILL UNDER OATH, MR. MEEHAN.  THE WITNESS IS WITH YOU,17

MR. WIDENHOUSE.18

          MR. WIDENHOUSE:  THANK YOU, YOUR HONOR.19

C R O S S  -  E X A M I N A T I O N 10:46 A.M.20

BY MR. WIDENHOUSE:  21

Q.   NOW, MR. MEEHAN, WE'VE KNOWN EACH OTHER BACK WHEN NEITHER22

ONE OF US HAD WHITE HAIR, DIDN'T WE?23

A.   YOU'RE RIGHT.24

Q.   IF I CAN HAVE GOVERNMENT EXHIBIT 2003?  AND COULD YOU25
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LOOK AT THE LAST PARAGRAPH?  WE'LL PULL IT UP FOR YOU AND I1

THINK IT'S HIGHLIGHTED ON PAGE TWO.  AND COULD YOU READ THE2

HIGHLIGHTED PARAGRAPH THERE FOR ME? 3

A.   ON AUGUST 15TH, 1979, U.S. MARSHAL JOE NEELEY, GREENVILLE4

S.C., ADVISED THAT THE SUBJECT HAD BEEN TRANSPORTED DIRECTLY5

FROM THE PICKENS COUNTY JAIL TO RALEIGH, N.C., ON AUGUST -- IT6

APPEARS TO BE A 15 OR A 13, 1979.7

Q.   ALL RIGHT.  AND IF I UNDERSTOOD YOUR DIRECT, YOU SAID8

THAT CHIEF DEPUTY SIGMON HAD DIRECTED YOU TO GO TO CHARLOTTE9

AND PICK UP HELENA STOECKLEY?10

A.   CORRECT.11

Q.   AND THAT'S WHAT YOU DID?12

A.   YES.13

Q.   AND YOU MET AT SOME PREARRANGED LOCATION AT THE14

INTERSECTION OF I-85 AND I-77?15

A.   THAT'S CORRECT.16

Q.   DO YOU REMEMBER WHAT THE PREARRANGED LOCATION WAS?17

A.   IT WAS A PARKING LOT, EITHER A HOWARD JOHNSON OR A18

SHONEY'S.19

Q.   AND THEN YOU BROUGHT HER BACK TO THE WAKE COUNTY JAIL?20

A.   DIRECTLY BACK, YES.21

Q.   AND YOU CHECKED HER INTO THE WAKE COUNTY JAIL?  YOU SAW22

HER BOOKED IN?23

A.   I BOOKED HER IN.24

Q.   ALL RIGHT.  AND THEN YOU DIDN'T HAVE ANY CONTACT WITH HER25
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AGAIN ON THE 15TH?1

A.   NO.2

Q.   SO, IT'S POSSIBLE SOMEBODY ELSE COULD HAVE TRANSPORTED3

HER AFTER YOU HAD HER BOOKED IN THE JAIL OVER TO THE WAKE4

COUNTY -- THE FEDERAL BUILDING, YOU JUST DIDN'T DO IT?5

A.   ON THE 15TH?6

Q.   YES.7

A.   THE DAY I MOVED HER?8

Q.   YES.9

A.   I HIGHLY DOUBT THAT.10

Q.   OKAY.  BUT ALL YOU KNOW FOR SURE IS YOU DIDN'T MOVE HER?11

A.   NO, I DID NOT.12

Q.   AND WHAT KIND OF -- DO YOU REMEMBER WHAT KIND OF CAR YOU13

TOOK WHEN YOU -- DID YOU TAKE YOUR PERSONAL CAR FROM --14

A.   NO, IT WAS A GOVERNMENT CAR.15

Q.   OKAY.  AND DO YOU HAVE A RECEIPT?  IS THAT A LOG BOOK? 16

WOULD THAT CAR HAVE BEEN LOGGED OUT TO TAKE IT TO CHARLOTTE?17

A.   NOT LOGGED OUT DIRECTLY, BUT IT WOULD HAVE BEEN ON MY18

DAILY LOG AT THE TIME.19

Q.   OKAY.  SO, YOU DON'T HAVE TO SIGN THE CAR OUT?20

A.   NO.  NO.21

Q.   BUT IT WOULD BE ON YOUR LOG?22

A.   YES.23

Q.   AND DO YOU HAVE A COPY OF YOUR LOG?24

A.   NO, I DON'T.25
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Q.   IF I CAN HAVE THE PICTURE THAT YOU LOOKED AT -- THAT HE1

LOOKED AT ON DIRECT.  I THINK IT'S THE NEWSPAPER ARTICLE.  CAN2

YOU TELL ME AGAIN WHERE YOU THINK THAT LOCATION IS?  DID YOU3

SAY THAT'S THE LOADING DOCK AT THE FEDERAL BUILDING?4

A.   THAT'S WHAT IT APPEARS TO ME, YES.5

Q.   AND ARE PEOPLE GOING INTO THE FEDERAL BUILDING?6

A.   FROM THIS PICTURE, IT APPEARS LIKE THEY'RE EXITING THE7

BUILDING.  8

Q.   OKAY.  AND WOULD IT BE COMMON PRACTICE FOR A CIVILIAN WHO9

WASN'T UNDER -- IN UNITED STATES MARSHAL'S CUSTODY TO BE THAT10

CLOSE COMING OUT OF THE COURTHOUSE WITH AN ESCORTED PRISONER?11

A.   THAT SHOULDN'T HAVE HAPPENED.12

Q.   SO, LOOKING AT THAT PICTURE, I TAKE IT, YOU THINK THAT13

LOOKS UNUSUAL TO YOU?14

A.   TO ME, YES.15

Q.   AND OTHER THAN THE FACT THAT THE PICTURE APPEARS TO HAVE16

BEEN PUBLISHED IN THE NEWS & OBSERVER ON AUGUST 17TH, DO YOU17

KNOW WHEN THE PICTURE WAS MADE? 18

A.   WHEN THAT PICTURE WAS TAKEN?19

Q.   YES.20

A.   NO.21

          MR. WIDENHOUSE:  THANK YOU.  THAT'S ALL I HAVE, YOUR22

HONOR.23

          THE COURT:  ANYTHING FURTHER, MR. BRUCE?24

          MR. BRUCE:  NO FURTHER QUESTIONS, YOUR HONOR.25
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          THE COURT:  ALL RIGHT.  YOU MAY STEP DOWN.  CALL1

YOUR NEXT WITNESS.2

          MR. BRUCE:  MAY THIS WITNESS BE EXCUSED?3

          MR. WIDENHOUSE:  NO OBJECTION.4

          THE COURT:  YES, SIR. 5

          MR. BRUCE:  THE GOVERNMENT CALLS EDDIE SIGMON.  I'M6

SORRY, I'VE GOT THE WRONG ORDER, YOUR HONOR.  JANICE MEEHAN.   7

             JANICE MEEHAN, GOVERNMENT WITNESS, SWORN8

D I R E C T   E X A M I N A T I O N 10:52 A.M.9

BY MS. COOLEY:  10

Q.   GOOD MORNING, MS. MEEHAN11

A.   GOOD MORNING.12

Q.   IF YOU COULD PLEASE SPELL YOUR LAST NAME FOR THE COURT13

REPORTER.14

A.   M-DOUBLE E-H-A-N.15

Q.   AND WHERE DO YOU CURRENTLY LIVE?16

A.   RALEIGH, NORTH CAROLINA.17

Q.   AND WERE YOU LIVING IN RALEIGH IN 1979?18

A.   YES.19

Q.   AND AT THAT TIME WERE YOU MARRIED TO DENNIS MEEHAN?20

A.   YES, I WAS.21

Q.   AND HOW WAS HE EMPLOYED DURING 1979?  22

A. HOW WAS HE EMPLOYED?23

Q. WHO DID HE WORK FOR? 24

A.   OH.  THE UNITED STATES MARSHAL SERVICE.25
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Q.   AND AT SOME POINTS OR AT SOME TIMES DURING HIS EMPLOYMENT1

WITH THE MARSHAL SERVICE, WOULD YOU HAVE OCCASION TO RIDE WITH2

HIM?3

A.   YES.4

Q.   HOW WOULD THAT COME ABOUT?5

A.   IF THEY DIDN'T HAVE A FEMALE, I THINK THEY CALLED THEM6

MATRONS, TO HELP TRANSPORT A FEMALE PERSON.  I DON'T KNOW7

WHETHER YOU'D CALL THEM PRISONERS OR NOT.8

Q.   IF IT WAS A FEMALE IN CUSTODY?9

A.   YES.  THANK YOU. 10

Q.   SURE.  AND WERE YOU PAID FOR THIS POSITION?11

A.   I BELIEVE I WAS, YES.  IT'S BEEN A LONG TIME. 12

Q.   AND DO YOU REMEMBER THE TIME IN 1979, DURING THE13

MACDONALD TRIAL?14

A.   YES.15

Q.   AND DO YOU REMEMBER YOUR EX-HUSBAND WORKING PARTS OF THE16

MACDONALD TRIAL?17

A.   YES.18

Q.   DID YOU EVER HAVE OCCASION TO GO WITH HIM TO TRANSPORT A19

PRISONER RELATED TO THAT TRIAL?20

A.   YES.21

Q.   OKAY.  AND DO YOU REMEMBER WHO THAT PERSON WAS?22

A.   HELENA STOECKLEY.23

Q.   DO YOU REMEMBER WHERE IT WAS THAT YOU WENT WITH HIM TO24

GET HER?25
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A.   I DON'T REMEMBER THAT.  I DO REMEMBER THAT IT WAS LIKE A1

PARKING LOT BECAUSE I REMEMBER, YOU KNOW, PEOPLE WALKING.2

Q.   AND ABOUT HOW LONG -- DID YOU LEAVE FROM RALEIGH?3

A.   YES.4

Q.   ABOUT HOW LONG DID IT TAKE YOU TO GET TO THIS LOCATION5

FROM RALEIGH? 6

A.   MAYBE TWO, THREE HOURS.  I REALLY DON'T RECALL THAT TO BE7

REAL SPECIFIC.8

Q.   AND DID YOU GO AND COME IN THE SAME DAY?9

A.   PARDON ME?10

Q.   DID YOU GO PICK UP THE PRISONER AND COME BACK TO RALEIGH11

IN THE SAME DAY?12

A.   YES.13

Q.   AND CAN YOU DESCRIBE -- WELL, YOU SAID THAT WHERE YOU14

PICKED THIS PERSON UP WAS A PARKING LOT?15

A.   YES.16

Q.   WHERE WAS IT IN RELATION TO THE HIGHWAY?17

A.   I DON'T REALLY REMEMBER, BUT I DON'T THINK IT WAS FAR18

OFF.19

Q.   AND WHO DID YOU PICK HER UP FROM, IF YOU CAN RECALL?20

A.   I AM ASSUMING TWO FEDERAL MARSHALS.21

Q.   DO YOU REMEMBER WHO IT WAS EXACTLY THAT YOU PICKED HER UP22

FROM?23

A.   NAME-WISE, NO.24

Q.   AND ON THE RIDE BACK TO RALEIGH, AFTER PICKING HER UP --25
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A. YES.1

Q. -- WHO ALL WAS IN THE CAR?2

A.   DENNIS, HELENA AND MYSELF.3

Q.   THERE WAS NO ONE ELSE IN THE CAR WITH YOU?4

A.   NO.  5

Q.   AND DID YOU TALK AT ALL ON THE RIDE BACK?6

A.   NO.  SHE --7

Q. DID -- GO AHEAD.8

A. SHE KIND OF MUMBLED, BUT YOU COULDN'T -- I COULDN'T9

REALLY HEAR HER OR ANYTHING. 10

Q.   DID YOU TALK TO HER AT ALL ABOUT HER INVOLVEMENT IN THE11

MACDONALD TRIAL?12

A.   NO.13

Q.   AND WHEN YOU GOT BACK TO RALEIGH, WHERE DID YOU TAKE HER?14

A.   TO THE JAIL.15

Q.   AND UPON ARRIVAL AT THE JAIL, WAS THERE ANYONE THERE?16

A.   YES, I DO REMEMBER A SHORT FELLOW RUNNING -- YOU KNOW,17

RUNNING OUT TOWARD THE CAR.18

Q.   TOWARDS THE CAR THAT YOU WERE IN?19

A.   TOWARD, YEAH, THE CAR THAT WE WERE IN.20

Q.   DO YOU REMEMBER WHETHER HE WAS WHITE, BLACK?21

A.   I WANT TO SAY -- I KNOW HE WAS WHITE AND HE HAD DARK22

HAIR.  I DO REMEMBER THAT.  23

Q.   WAS THERE ANYONE ELSE WAITING THERE AT THE JAIL WHEN YOU24

ARRIVED?25
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A.   I DIDN'T SEE ANYONE ELSE.1

Q.   DID YOU EVER SEE ANY MEMBERS OF THE MEDIA?2

A.   OF THE WHAT?3

Q.   MEDIA.4

A.   WHEN WE -- YES.  WHEN WE WENT UPSTAIRS, THERE WAS MEDIA5

THERE.6

Q.   AND HOW DO YOU RECALL THAT THERE WAS MEDIA?7

A.   BECAUSE I -- IT WAS ACTION NEWS, I BELIEVE, 11 AND, YOU8

KNOW, THEY HAD CAMERAS AND ALL THAT STUFF.  THAT'S WHAT I9

REMEMBER.10

Q.   DID YOU SEE YOURSELF LATER ON THE NEWS?11

A.   YES.12

Q.   YOU SAID YOU THOUGHT IT WAS ACTION 11?13

A.   ELEVEN.14

          MS. COOLEY:  I HAVE NO FURTHER QUESTIONS, YOUR15

HONOR.16

          THE COURT:  CROSS.17

          MR. WIDENHOUSE:  THANK YOU, YOUR HONOR.18

C R O S S  -  E X A M I N A T I O N 10:57 A.M.19

BY MR. WIDENHOUSE:  20

Q.   MS. MEEHAN, DO YOU RECALL WHAT KIND OF VEHICLE YOU AND21

YOUR HUSBAND --22

A.   IT WAS A CROWN VICTORIA, I'M ALMOST POSITIVE, BECAUSE23

THAT'S WHAT THEY DROVE.24

Q.   OKAY.  SO, IT WAS NOT A PERSONAL VEHICLE, IT WAS A25
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MARSHAL'S CAR?1

A.   RIGHT.  RIGHT.  RIGHT.2

Q.   AND DO YOU RECALL WHETHER THERE WAS AN EXCHANGE OF3

PAPERWORK WHEN YOU ALL GOT MS. STOECKLEY?4

A.   WELL, THEY WENT TO THE SIDE, I DO REMEMBER THAT, AND5

WHAT, YOU KNOW, THEY WERE DOING OVER THERE I REALLY DIDN'T PAY6

ANY ATTENTION TO TO SAY.  I REMEMBER LEAVING I HAD TO SIGN7

FROM THE JAIL SOMETHING.8

Q.   YOU SIGNED SOMETHING AT THE WAKE COUNTY JAIL --9

A. YEAH.10

Q. -- WHEN YOU GOT BACK TO RALEIGH?11

A.   (WITNESS NODS HEAD.)12

Q.   OKAY.  DO YOU REMEMBER ANYTHING ABOUT THE PEOPLE THAT YOU13

GOT HELENA STOECKLEY FROM WHEN YOU ARRIVED IN CHARLOTTE AT THE14

PARKING LOT?15

A.   I DO REMEMBER ONE OF THE MEN WAS A BLACK MAN AND THE16

OTHER WAS A WHITE MAN.17

Q.   OKAY.  SO IT WAS TWO MEN.  AND YOUR RECOLLECTION IS ONE18

BLACK AND ONE WHITE?19

A.   YES.20

          MR. WIDENHOUSE:  THANK YOU, YOUR HONOR.  NO FURTHER21

QUESTIONS.22

          THE COURT:  ANY REDIRECT?23

          MS. COOLEY:  IF I MAY HAVE ONE MOMENT, YOUR HONOR.  24

(PAUSE.)25
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          MS. COOLEY:  YES.  THANK YOU, YOUR HONOR. 1

R E D I R E C T   E X A M I N A T I O N 10:59 A.M.2

BY MS. COOLEY:  3

Q.   MS. MEEHAN, JUST ONE QUESTION.  WHEN YOU PICKED HELENA4

STOECKLEY UP FROM THE INDIVIDUALS IN CHARLOTTE, DO YOU RECALL5

WHETHER THERE WAS A MATRON WITH THEM TO TRANSPORT HER?6

A.   DO I REMEMBER WHAT?7

Q.   IF YOU RECALL WHETHER THERE WAS A MATRON, A FEMALE ALSO8

HELPING IN TRANSPORT LIKE YOU WERE DOING?9

A.   NO, I JUST SORT OF GLANCED OVER THERE.  IT WASN'T LIKE I10

WAS WATCHING EVERYTHING OR ANYTHING.  11

Q.   SO, YOU JUST DON'T RECALL?12

A.   NO, I DON'T.13

          MS. COOLEY:  THANK YOU.  NO FURTHER QUESTIONS, YOUR14

HONOR.15

THE WITNESS:  THANK YOU.16

          THE COURT:  YOU MAY STEP DOWN.  17

THE WITNESS:  THANK YOU. 18

THE COURT:  DO YOU HAVE ANYTHING FURTHER?19

          MR. WIDENHOUSE:  NO RECROSS, YOUR HONOR.20

          MS. COOLEY:  YOUR HONOR, MAY MS. MEEHAN BE RELEASED21

FROM HER SUBPOENA?22

          MR. WIDENHOUSE:  NO OBJECTION.23

THE COURT:  YES, MA'AM, SHE'S RELEASED.24

MS. COOLEY:  THANK YOU, YOUR HONOR. 25
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          MR. BRUCE:  THE GOVERNMENT CALLS NOW EDDIE SIGMON.1

              EDDIE R. SIGMON, GOVERNMENT WITNESS, SWORN2

D I R E C T   E X A M I N A T I O N 11:00 A.M.3

BY MR. BRUCE:  4

Q.   WOULD YOU STATE YOUR NAME, PLEASE?5

A.   EDDIE SIGMON.6

Q.   AND WHERE DO YOU CURRENTLY RESIDE?7

A.   SIR?8

Q.   WHERE DO YOU CURRENTLY -- I'M SORRY, LET ME GET THE9

MICROPHONE.  WHERE DO YOU CURRENTLY RESIDE?10

A.  CARY, NORTH CAROLINA.11

Q.   ARE YOU RETIRED?12

A.   I AM.13

Q.   AND FROM WHAT PROFESSION DID YOU RETIRE?14

A.   I WAS THE CHIEF DEPUTY U.S. MARSHAL FOR THE EASTERN15

DISTRICT OF NORTH CAROLINA.16

Q.   CAN YOU OUTLINE YOUR LAW ENFORCEMENT CAREER PRIOR TO17

BECOMING A DEPUTY U.S. MARSHAL?18

A.   I STARTED IN LAW ENFORCEMENT WITH THE CATAWBA COUNTY19

SHERIFF'S DEPARTMENT IN 1954.20

Q.   AND WHAT STATE WAS THAT?21

A.   CATAWBA COUNTY.22

Q.   CATAWBA COUNTY.  AND WHEN DID YOU GO WITH THE MARSHAL23

SERVICE?24

A.   I WAS SWORN IN SEPTEMBER THE 21ST, 1959.25
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Q.   '59.  AND WHERE WAS YOUR FIRST POST OF DUTY?1

A.   RALEIGH.2

Q.   YOU STAYED IN RALEIGH YOUR WHOLE CAREER?3

A.   I DID.4

Q.   AND WHEN DID YOU BECOME THE CHIEF DEPUTY UNITED STATES5

MARSHAL? 6

A.   I THINK THE MONTH WAS JUNE.  THE YEAR WAS 1965.7

Q.   AND WHO WAS THE U.S. MARSHAL AT THAT TIME?8

A.   B. RAY COHOON.9

Q.   AND SO YOU SERVED AS CHIEF DEPUTY UNITED STATES MARSHAL10

FROM THAT TIME UNTIL WHEN?11

A.   UNTIL MY RETIREMENT, DECEMBER THE 31ST, 1984.12

Q.   WERE YOU RECOGNIZED UPON YOUR RETIREMENT?13

A.   I WAS.14

Q.   TELL US ABOUT THAT.15

A.   THE DIRECTOR OF THE MARSHAL SERVICE INDICATED TO ME OR16

TOLD ME IN A LETTER THAT I WAS THE LONGEST SERVING CHIEF17

DEPUTY THAT'S EVER BEEN IN THE MARSHAL SERVICE. 18

Q.   AND YOU GOT A LETTER TO THAT EFFECT?19

A.   I DO.20

Q.   NOW, IN YOUR CAPACITY AS CHIEF DEPUTY UNITED STATES21

MARSHAL, YOU SUPERVISED ALL OF THE OTHER DEPUTIES IN THE22

DISTRICT, EASTERN DISTRICT OF NORTH CAROLINA?23

A.   YES.24

Q.   AND YOU WORKED -- THE UNITED STATES MARSHAL IS AN25
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APPOINTED POLITICAL POSITION, IS THAT RIGHT? 1

A.   YES.2

Q.   AND SO YOU SERVED THROUGH VARIOUS ADMINISTRATIONS OF3

APPOINTED UNITED STATES MARSHALS?4

A.   YES.5

Q.   AND WAS THERE A TIME WHEN YOU SERVED AS ACTING UNITED6

STATES MARSHAL?7

A.   YES.8

Q.   WHEN WAS THAT?9

A.   I'M NOT SURE OF THE DATE.  I THINK IT WAS 1974.  CHIEF10

JUDGE ALGERNON BUTLER APPOINTED ME UNDER ORDER TO FINISH THE11

TERM OF A FORMER MARSHAL.12

Q.   NOW, IS ONE OF THE DUTIES OF THE UNITED STATES MARSHAL13

SERVICE TO TRANSPORT PRISONERS TO AND FROM COURT?14

A.   YES.15

Q.   AND DID YOU OVERSEE THAT OPERATION WHILE YOU WERE CHIEF16

DEPUTY?17

A.   YES.18

Q.   WERE YOU SERVING AS CHIEF DEPUTY DURING THE TRIAL OF19

UNITED STATES V. MACDONALD IN 1979?20

A.   YES.21

Q.   DO YOU RECALL THAT?22

A.   REPEAT.23

Q.   DO YOU RECALL THE TRIAL?24

A.   I'M SORRY, JOHN, I STILL -- 25

-2710-

Appeal: 15-7136      Doc: 31-2            Filed: 08/16/2016      Pg: 564 of 720 Total Pages:(1284 of 2180)



Sigmon/Direct Page 546

September 19, 2012

Q.   LET ME WITHDRAW THAT AND GO TO THE NEXT ONE.  DURING THE1

TRIAL, DID YOU HAVE THE RESPONSIBILITY OF HANDING OUT2

ASSIGNMENTS FOR WHAT THE DEPUTY U.S. MARSHALS WERE GOING TO3

DO?4

A.   YES.5

Q.   AND AMONG THOSE DEPUTIES THAT YOU WERE GIVING ASSIGNMENTS6

TO WAS DENNIS MEEHAN?7

A.   YES. 8

Q    JIM BRITT?9

A.   YES.10

Q.   AND THERE WERE OTHERS, OF COURSE?11

A.   YES.12

Q.   WILLIAM SESSIONS, I BELIEVE?13

A.   REPEAT, PLEASE.14

Q.   CAN YOU GIVE US SOME OF THE OTHER NAMES OF THE DEPUTIES15

THAT WERE WORKING FOR YOU DURING THE MACDONALD CASE?16

A.   WELL, LEE TART, FRANK SESSOMS, DENNIS MEEHAN, AL MARTIN17

AND WE ALSO HAD SOME EXTRA HELP FROM OUT IN THE DISTRICT18

DURING THE TRIAL.19

Q.   AND THE U.S. MARSHAL AT THAT TIME WAS WHO?20

A.   HUGH SALTER.21

Q.   BUT YOU WERE THE ONE GIVING OUT THE DAY-TO-DAY22

ASSIGNMENTS, IS THAT RIGHT? 23

A.   YES.24

Q.   DID YOU BECOME AWARE THAT THERE WAS A NEED TO TRANSPORT25
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HELENA STOECKLEY FROM SOUTH CAROLINA TO RALEIGH, NORTH1

CAROLINA, DURING THE TRIAL?2

A.   I HAD KNOWLEDGE THAT HE HAD -- SHE HAD BEEN ARRESTED IN3

SOUTH CAROLINA AND THAT SHE WOULD BE TRANSPORTED TO RALEIGH.4

Q.   CAN WE LOOK AT GOVERNMENT EXHIBIT 2000?  5

A. OKAY.  6

Q. CAN YOU TELL US WHAT THAT IS?7

A.   BASICALLY, IT'S AN ORDER TO MOVE HELENA STOECKLEY FROM8

SOUTH CAROLINA TO THE EASTERN DISTRICT OF NORTH CAROLINA.9

Q.   IT'S A WARRANT FOR HER ARREST, IS THAT RIGHT? 10

A.   SIGNED BY THE HONORABLE JUDGE FRANK DUPREE.11

(GOVERNMENT EXHIBIT NUMBER 200012

WAS IDENTIFIED FOR THE RECORD.)13

Q.   OKAY.  SO, IT WOULD BE YOUR RESPONSIBILITY TO WORK OUT14

THE TRANSPORTATION?15

A.   TO MAKE THE ASSIGNMENT, YES.16

Q.   AND IN COOPERATION WITH THE UNITED STATES MARSHALS IN THE17

DISTRICT OF SOUTH CAROLINA WHERE SHE WAS BEING HELD?18

A.   YES.19

Q.   NOW, ON THE SUBJECT OF TRANSPORTING FEMALE PRISONERS20

GENERALLY, WAS THERE A POLICY THAT THERE HAD TO BE A FEMALE21

MATRON ACCOMPANY THE DEPUTY U.S. MARSHAL?22

A.   YES.23

Q.   AND DID YOU HAVE ANY FEMALE DEPUTIES AT THAT TIME?24

A.   NO.25
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Q.   SO, WHAT TYPE OF ARRANGEMENTS WOULD YOU MAKE TO HAVE A1

MATRON?2

A.   IF I HAD A DEPUTY THAT HAD A WIFE AVAILABLE, I WOULD3

CHOOSE THEM.4

Q.   AND DID YOU ALSO HAVE ON OCCASION A CLERICAL PERSON WHO5

WAS A FEMALE SERVE AT VARIOUS PRISONER TRANSPORTATIONS?6

A.   YES.7

Q.   AND WHO WAS THAT?8

A.   WE WOULD SWITCH AROUND, MAYBE WHOEVER WAS AVAILABLE.9

Q.   AND WAS ONE OF THEM GERALDINE HOLDEN?10

A.   YES.11

Q.   ALL RIGHT.  NOW, DO YOU SPECIFICALLY RECALL WHO YOU12

ASSIGNED TO TRAVEL FROM RALEIGH TO GO PICK UP HELENA13

STOECKLEY?14

A.   IT'S BEEN SO LONG, I CANNOT DO THAT UNLESS I HAD THE15

RECORDS.16

Q.   ALL RIGHT.  IF THE TWO CHOICES WERE DENNIS MEEHAN AND HIS17

WIFE OR JIM BRITT AND GERALDINE HOLDEN, WHICH DO YOU THINK YOU18

WOULD HAVE CHOSEN?19

A.   I WOULD HAVE SENT THE DEPUTY WHO HAD A WIFE AVAILABLE TO20

GO WITH HIM.21

Q.   AND WHY IS THAT?22

A.   WELL, I NEED MY CLERICAL PEOPLE IN THE OFFICE TO PERFORM23

THEIR DUTIES.24

Q.   AND WAS GERALDINE HOLDEN A VALUABLE CLERICAL EMPLOYEE IN25
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THE OFFICE?1

A.   SHE WAS.2

Q.   NOW, HAD YOU EVER ASSIGNED DENNIS MEEHAN TO PICK UP A3

PRISONER ALONG WITH HIS WIFE, JANICE MEEHAN, PRIOR TO THIS4

TIME?5

A.   I COULDN'T BE DEFINITE ABOUT THAT, BUT I WOULD ANSWER 6

YES.7

Q.   OKAY.  NOW, WHAT WAS THE -- WHEN THE DEPUTY U.S. MARSHALS8

WERE TRANSPORTING PRISONERS DURING YOUR SUPERVISION, WHAT WAS9

THE POLICY ON INTERROGATING THE PRISONER ABOUT THE CASE10

INVOLVED?11

A.   WELL, TO MY KNOWLEDGE, THERE WAS NO POLICY FOR A DEPUTY12

TO INTERROGATE A PRISONER.13

Q.   WOULD YOU WANT THE DEPUTY TO DO THAT DURING THE PRISONER14

TRANSPORTATION?15

A.   NO.16

Q.   NOW, IF A DEPUTY U.S. MARSHAL HAPPENED TO OVERHEAR A17

CONFESSION OF SOMEBODY IN CONNECTION WITH A MURDER TRIAL, WHAT18

WOULD BE THEIR DUTY?19

A.   WELL, I WOULD CERTAINLY HOPE, SINCE I'M THEIR SUPERVISOR,20

THAT THEY WOULD COME AND TELL ME ABOUT IT.21

Q.   AND WAS ANY SUCH THING REPORTED TO YOU IN CONNECTION WITH22

HELENA STOECKLEY?23

A.   NO.  24

Q.   AND TO YOUR KNOWLEDGE, WAS ANY SUCH THING REPORTED TO25
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MARSHAL HUGH SALTER ABOUT HELENA STOECKLEY?1

A.   NO.  IF IT WAS, I'M SURE HE WOULD HAVE CONSULTED WITH ME.2

Q.   NOW, I WANT TO ASK YOU ABOUT -- YOUR RELATIONSHIP WITH3

JIMMY BRITT WAS ONE OF SUPERVISOR TO SUBORDINATE, IS THAT4

RIGHT? 5

A.   YES.6

Q.   AND DO YOU KNOW ABOUT HOW LONG YOU SUPERVISED JIMMY BRITT7

AS A DEPUTY U.S. MARSHAL?8

A.   I DON'T REMEMBER WHEN JIM CAME TO WORK IN OUR OFFICE.  I9

THINK HE WAS THERE WHEN I WAS ELEVATED TO CHIEF DEPUTY.  AND10

IF THAT IS THE CASE, I WOULD HAVE SUPERVISED HIM FROM THAT11

TIME UNTIL I RETIRED.12

Q.   AND HOW WOULD YOU CHARACTERIZE HIM AS AN EMPLOYEE?13

A.   AN ATTENTION SEEKER.14

Q.   DO YOU RECALL AN INCIDENT -- LEARNING OF AN INCIDENT15

INVOLVING A FISTFIGHT OR A DISTURBANCE BETWEEN HIM AND ANOTHER16

U.S. DEPUTY MARSHAL?17

A.   I HEARD ABOUT IT.18

Q.   TELL US WHAT YOU KNOW ABOUT IT.19

A.   I'M NOT SURE WHERE I GOT THE INFORMATION.  I THINK IT WAS20

FROM A POLICE OFFICER IN CARY THAT TOLD ME ABOUT IT BECAUSE IT21

HAPPENED IN THE CITY LIMITS OF CARY IN THE VICINITY OF SOUTH22

HILLS MALL.23

Q.   AND WHAT HAPPENED PURSUANT TO YOUR UNDERSTANDING?24

A.   WELL, THE ONLY THING HE TOLD ME, HE ASKED ME IF I KNEW25
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HIM AND I SAID YES, AND HE KIND OF FILLED IN AS TO WHAT TOOK1

PLACE.2

Q.   AND WHAT WAS THAT?3

A.   THAT THERE WAS AN ENGAGEMENT BETWEEN THE TWO OVER A4

FEMALE.5

Q.   AND THIS WAS JIMMY BRITT AND ANOTHER DEPUTY U.S. MARSHAL?6

A.   ROGER MULLIS.7

Q.   AND DID YOU AND THE MARSHAL HAVE TO TAKE ANY PERSONNEL8

ACTION?9

A.   WELL, I WAS RETIRED AT THAT TIME.10

Q.   OH, YOU WERE RETIRED?11

A. YES.12

Q. OKAY. 13

A. ROGER MULLIS TOOK MY PLACE WHEN I RETIRED.14

Q.   OKAY.  NOW, LET ME GO BACK TO WHEN YOU STILL WERE WORKING15

AS THE CHIEF DEPUTY U.S. MARSHAL.  DO YOU RECALL AN INCIDENT16

INVOLVING SOME EXCESS OVERTIME CLAIMED BY JIMMY BRITT?17

A.   YES.18

Q.   TELL US ABOUT THAT.19

A.   JIMMY BRITT AND ANOTHER DEPUTY HAD BEEN ON A PRISONER20

TRIP AND THEY RETURNED TO RALEIGH ON A SATURDAY AFTERNOON AND21

FOR SOME REASON I WAS AT THE WAKE COUNTY JAIL ALSO.  I22

PROBABLY GOT A CALL TO COME UP ABOUT SOMETHING.  AND I WAS23

THERE WHEN THEY RETURNED.  AND WHEN I RECEIVED THEIR DAILY24

WORKSHEETS, IT CAUGHT MY EYE THAT THEY WERE CHARGING MORE25
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OVERTIME THAN THEY WERE ENTITLED TO.1

Q.   AND WHAT DID YOU DO ABOUT IT?2

A.   I DISALLOWED IT.3

Q.   AND DID YOU TELL JIMMY BRITT THAT YOU HAD DONE THAT?4

A.   OH, YES, I HAD A CONVERSATION WITH HIM.5

Q.   HOW DID HE TAKE IT?6

A.   WELL, I KIND OF JOKED WITH HIM.  TO MAKE SURE THAT I WAS7

CORRECT, I WENT OVER TO THE JAIL AND CHECKED THE COMMITMENT8

PAPERS WITH THE JAIL.  AND, OF COURSE, THEY HAD THE RIGHT TIME9

ON THEM.  AND I THINK I TOLD HIM, I SAID, YOU OUGHT TO HAVE10

BEEN A LITTLE BIT SMARTER.11

Q.   NOW, SUBSEQUENT TO THAT TIME, DID JIM BRITT FILE A12

COMPLAINT ABOUT YOU?13

A.   YES.14

Q.   CAN YOU TELL US ABOUT THE CIRCUMSTANCES OF THAT?15

A.   I'LL TELL YOU WHAT I FOUND OUT ABOUT IT.  I WOULD HAVE16

LIKED TO HAVE KNOWN MORE.  I UNDERSTAND THAT THIS TOOK PLACE17

AT THE HOLIDAY INN MOTEL IN NEW BERN.  AND I WAS TOLD THAT18

THEY WERE ALL DRINKING, HAVING A PARTY, AND THEY FABRICATED A19

STORY AND IT WAS SERIOUS ENOUGH THAT IT HAD TO BE20

INVESTIGATED.  AND IT WAS INVESTIGATED BY THE CHIEF21

INVESTIGATOR FOR INTERNAL AFFAIRS FOR THE MARSHAL SERVICE AND22

THEY ALSO ASSIGNED TWO FBI AGENTS TO THE INVESTIGATION FROM23

THE GREENSBORO OFFICE.  24

Q.   AND WHAT WAS THE GIST OF THE STORY THEY HAD FABRICATED?25
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A.   THAT I HAD ACCEPTED $100 FROM AN ATTORNEY IN1

FAYETTEVILLE, STEVE NIMOCKS, FOR SERVING A PROCESS TO STOP THE2

OVERSEAS SHIPMENT OF A YOUNG SOLDIER THAT IN SOME WAY WAS3

CONNECTED WITH THE NEW YORK STOCK EXCHANGE, AND THIS TOOK4

PLACE ABOUT 4:00 A.M. IN THE MORNING.5

Q.   AND WAS IT TRUE?6

A.   THE ALLEGATION?7

Q.   THE ALLEGATION.8

A.   ALL THREE INVESTIGATORS RULED IT WAS NOT TRUE.9

Q.   AND, OF COURSE, YOU KNOW IT TO BE FALSE YOURSELF?10

A.   SIR?11

Q.   YOU ALSO YOURSELF KNOW THAT IT WAS FALSE?12

A.   I CERTAINLY DID.13

Q.   DID YOU EVER HAVE ANY BLEMISHES ON YOUR RECORD WITH THE14

UNITED STATES MARSHAL?15

A.   I DID NOT.16

Q.   LET'S PUT UP EXHIBIT 2101.3.  CAN YOU SEE THAT, MR.17

SIGMON?  WE'RE GOING TO ENLARGE IT A LITTLE BIT.18

A.   YES.19

Q.   DID THE MARSHAL SERVICE HAVE A CONTRACT WITH THE WAKE20

COUNTY JAIL TO HOUSE PRISONERS?21

A.   YES.22

Q.   AND ON OCCASION, DID DEPUTY MARSHALS HAVE TO TRANSPORT23

PRISONERS FROM THE WAKE COUNTY JAIL TO THE FEDERAL BUILDING IN24

RALEIGH?25
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A.   YES.1

Q.   AND DOES THAT MAP DEPICT THE RELATIONSHIP OF THE LOCATION2

BETWEEN THOSE TWO BUILDINGS?3

A.   YES.4

(GOVERNMENT EXHIBIT NUMBER 2101.35

WAS IDENTIFIED FOR THE RECORD.)6

Q.   IN YOUR EXPERIENCE, ABOUT HOW LONG WOULD IT TAKE TO7

TRANSPORT A PRISONER FROM THE WAKE COUNTY JAIL TO THE FEDERAL8

BUILDING IN RALEIGH?9

A.   WELL, FROM THE TIME THEY PUT THEM IN A CAR TILL THEY GOT10

TO THE FEDERAL BUILDING, I WOULD SAY, CONSIDERING TRAFFIC, NO11

MORE THAN TEN MINUTES.12

Q.   COULD BE LESS?13

A.   COULD BE LESS.14

Q.   NOW, JEFFREY MACDONALD WAS FOUND GUILTY BY THE JURY, IS15

THAT RIGHT?16

A.   YES.17

Q.   AND PRIOR TO THAT TIME HE WAS NOT IN CUSTODY, IS THAT18

RIGHT?  I MEAN DURING THE TRIAL.19

A.   AS WELL AS I CAN REMEMBER, HE WAS NOT.20

Q.   AND SO HE HAD TO BE TAKEN INTO CUSTODY AFTER THE GUILTY21

VERDICT, IS THAT RIGHT? 22

A.   YES.23

Q.   AND IN THOSE DAYS THE SENTENCING OCCURRED RIGHT AFTER THE24

GUILTY VERDICT, IS THAT RIGHT? 25
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A.   RIGHT.1

Q.   SO, HE WAS FOUND GUILTY BY THE JURY AND SENTENCED ON THE2

SAME DAY?3

A.   YES.4

Q.   AND DID YOU HAVE THE RESPONSIBILITY OF MAKING THE5

ARRANGEMENTS FOR THE TRANSPORTATION OF JEFFREY MACDONALD AFTER6

HIS CONVICTION?7

A.   AFTER I LEARNED THAT THE JURY HAD RETURNED A VERDICT, I8

IMMEDIATELY CALLED THE BUREAU OF PRISONS IN WASHINGTON AND GOT9

PERMISSION TO TRANSPORT HIM TO BUTNER.10

Q.   WHERE THERE WAS A FEDERAL PRISON?11

A.   THAT'S CORRECT.  12

Q.   AND YOU GOT THE PERMISSION?13

A.   I DID.14

Q.   AND WHO DID THE TRANSPORTATION OF JEFFREY MACDONALD FROM15

RALEIGH, THE FEDERAL BUILDING IN RALEIGH, TO THE BOP FACILITY16

AT BUTNER?17

A.   HUGH SALTER, FRANK SESSOMS AND MYSELF.18

Q.   SO, THE U.S. MARSHAL, THE CHIEF DEPUTY AND ANOTHER DEPUTY19

MARSHAL NAMED FRANK SESSOMS?20

A.   CORRECT.21

Q.   AND THERE'S ACTUALLY A PICTURE THAT SHOWS THAT SOMEWHERE. 22

HAVE YOU SEEN IT?23

A.   I DON'T KNOW IF I HAVE OR NOT.24

Q.   OKAY.  NOW, DID JIMMY BRITT HAVE ANYTHING WHATSOEVER TO25
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DO WITH THE TRANSPORTATION OF JEFFREY MACDONALD FOLLOWING HIS1

CONVICTION?2

A.   NO.3

Q.   DID YOU ASK HIM TO HAVE ANYTHING TO DO WITH IT?4

A.   NO.5

Q.   SO, HE WOULD HAVE NO OCCASION TO HAVE HANDCUFFED JEFFREY6

MACDONALD?7

A.   I WOULD HAVE NOT HAVE?8

Q.   NO.  JIMMY BRITT WOULD NOT HAVE IS MY QUESTION.9

A.   I REALLY CAN'T ANSWER THAT QUESTION.  I'M SURE SOMEBODY10

TOOK HIM IN CUSTODY IN THE COURTROOM AND PROBABLY WALKED HIM11

INTO THE MARSHAL'S OFFICE, WHICH WAS ON THE SAME FLOOR.12

Q.   NOW, I WANT TO SHOW YOU ANOTHER EXHIBIT, 2089.  AND LET'S13

HIGHLIGHT -- THIS HAS PREVIOUSLY BEEN DISCUSSED.  IT'S AN14

ADDENDUM TO AN AFFIDAVIT SIGNED BY JIMMY BRITT.  LET'S FOCUS15

IN ON THE LAST PARAGRAPH ON THAT PAGE.  I'M GOING TO READ THIS16

PARAGRAPH ALOUD AND THEN I'M GOING TO ASK YOU SOME QUESTIONS.17

          SHE WAS RELEASED ON AUGUST 17TH, AS A MATERIAL18

WITNESS BY JUDGE DUPREE.  A SUBPOENA WAS ISSUED, WHICH I19

SERVED ON MS. STOECKLEY, AND SHE WAS ADMONISHED BY THE COURT20

TO APPEAR WHEN AND IF SHE WAS AGAIN CALLED AS A WITNESS.  THIS21

WAS DONE OUTSIDE THE PRESENCE OF THE JURY AS JUDGE DUPREE22

DISMISSED THE JURY AT APPROXIMATELY 1:00 P.M.  I THEN TOOK MS.23

STOECKLEY TO A MOTEL IN RALEIGH CALLED THE JOURNEY'S END.  24

ON SUNDAY, AUGUST 19TH, SOMEONE CALLED JUDGE DUPREE25
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AT HIS HOME AND TOLD HIM THAT SHE AND HER BOYFRIEND ERNEST1

WERE FIGHTING AND THE MANAGER WANTED THEM REMOVED FROM THE2

MOTEL.  3

CHIEF DEPUTY U.S. MARSHAL EDDIE SIGMON CALLED ME AT4

MY RESIDENCE AND ASKED ME TO GO TO THE JOURNEY'S END AND CHECK5

MS. STOECKLEY OUT OF THE MOTEL AND TO REGISTER HER AT THE6

HOLIDAY INN ON HILLSBOROUGH STREET, RALEIGH, N.C., WHICH I7

DID.8

          NOW, ONCE A MATERIAL WITNESS HAS BEEN RELEASED FROM9

CUSTODY AND BECOMES A WITNESS UNDER SUBPOENA, DO THE U.S.10

MARSHALS DO ANY TRANSPORTATION OF HER?11

A.   NO.12

Q.   SO, YOU DID NOT INSTRUCT JIMMY BRITT TO TAKE MS.13

STOECKLEY TO THE JOURNEY'S END MOTEL?14

A.   I WOULD HAVE NO AUTHORITY TO DO ANYTHING.15

Q.   AND DID YOU CALL JIMMY BRITT OVER THE WEEKEND, SUNDAY,16

AUGUST 19TH, AND TELL HIM TO GO TO THE JOURNEY'S END MOTEL AND17

CHECK MS. STOECKLEY OUT AND TAKE HER TO THE HOLIDAY INN?18

A.   NO.19

Q.   LET'S GO TO THE NEXT PAGE, PLEASE.  LET'S ZOOM IN ON THE20

LAST PARAGRAPH, PLEASE.  MR. SIGMON, I'M GOING TO READ THIS21

PARAGRAPH; HUGH SALTER, U.S. MARSHAL, ASKED ME TO GO TO THE22

U.S. MARSHAL'S OFFICE AND SEE MS. REDDICK AND THAT SHE WOULD23

GIVE ME A CHECK FOR FOUR DAYS OF SUBSISTENCE.  HE ASKED ME TO24

CASH THE CHECK AND GO TO THE BUS STATION AND PURCHASE MS.25
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STOECKLEY A ONE-WAY TICKET TO CHARLESTON, SOUTH CAROLINA, IN1

WHICH I DID, AND FOR ME TO GO TO THE HOLIDAY INN, HILLSBOROUGH2

STREET, RALEIGH, AND CHECK HER OUT OF THE HOTEL AND TAKE HER3

TO THE BUS STATION AND MAKE SURE SHE GOT ON THE BUS AND GIVE4

HER THE BALANCE OF HER SUBSISTENCE.  THIS WAS ON AUGUST 20TH,5

1979, AND I HAVE NOT SEEN OR HEARD FROM HER SINCE.  6

          NOW, IF HELENA STOECKLEY WAS IN CUSTODY, KEPT IN THE7

JAIL UP UNTIL FRIDAY, AUGUST THE 17TH, AND THEN RELEASED,8

WOULD THERE BE ANY SUBSISTENCE THAT SHE WAS OWED?9

A.   UNLESS SOMEBODY ISSUED US A VOUCHER TO ISSUE A CHECK --10

Q. AND IF THE --11

A. -- WOULD BE THE ONLY WAY THAT WE WOULD ISSUE A CHECK SUCH12

AS HE DESCRIBES.13

Q.   AND IF THE SUBPOENA FOR HER PRESENCE WAS ISSUED BY A14

DEFENDANT WHO WAS NOT INDIGENT AND WAS PAYING HIS OWN DEFENSE15

EXPENSES, THE MARSHALS WOULD HAVE NO ROLE IN PAYING THE16

WITNESS, IS THAT RIGHT? 17

A.   WE'D STILL HAVE TO HAVE A VOUCHER FROM SOMEBODY.18

Q.   AND THEY COULDN'T -- THEY DIDN'T HAVE THE AUTHORITY TO19

GIVE YOU A VOUCHER IF THEY WERE PAYING FOR THEIR OWN20

WITNESSES, WOULD THEY?21

A.   NO.22

Q.   DO YOU HAVE ANY KNOWLEDGE OF MR. SALTER ASKING JIMMY23

BRITT TO BUY A ONE-WAY TICKET FOR HELENA STOECKLEY OUT OF24

TOWN?25
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A.   I HAVE NO KNOWLEDGE, BUT I HAVE AN OPINION.1

Q.   WHAT'S YOUR OPINION?2

A.   THAT HE WOULD NOT.3

Q.   WOULD THAT BE OUTSIDE THE MARSHAL SERVICE REGULATIONS?4

A.   CERTAINLY WOULD.5

          MR. BRUCE:  NO FURTHER QUESTIONS, YOUR HONOR.6

          THE COURT:  CROSS.7

          MR. BRUCE:  OH, I'M SORRY.  I'M SORRY.  MAY I HAVE8

JUST A MOMENT, PLEASE?9

          THE COURT:  YES, SIR.10

(PAUSE.)11

          MR. BRUCE:  NO FURTHER QUESTIONS.12

          THE COURT:  CROSS.13

          MR. WIDENHOUSE:  THANK YOU, YOUR HONOR.14

C R O S S  -  E X A M I N A T I O N 11:26 A.M.15

BY MR. WIDENHOUSE:  16

Q.   JUST A COUPLE OF QUESTIONS, MR. SIGMON.  I BELIEVE YOU17

TESTIFIED ON DIRECT THAT YOU DON'T RECALL WHO WAS ASSIGNED TO18

GO GET MS. STOECKLEY?19

A.   IN SOUTH CAROLINA?20

Q.   YES.  21

A.   I DO NOT, NOT UNLESS I WOULD HAVE THE DEPUTY'S DAILY22

WORKSHEET. 23

Q.   AND YOU SAID THAT YOU WOULD NOT WANT A DEPUTY TO24

INTERROGATE SOMEONE THAT THEY WERE TRANSPORTING, IS THAT25
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CORRECT? 1

A.   IT'S THE POLICY OF THE MARSHAL SERVICE.  WE ARE NOT AN2

INVESTIGATIVE AGENCY.3

Q.   BUT IF SOMEBODY JUST TALKED OPENLY, THERE WOULD BE NO WAY4

FOR THE TRANSPORTING DEPUTY TO NOT HEAR IT IF IT WAS SPOKEN5

LOUDLY ENOUGH, WOULD THERE?6

A.   NO.  THAT'S CORRECT.7

Q.   BUT THE POLICY IS THEY'RE NOT SUPPOSED TO INITIATE AND8

ASK QUESTIONS?9

A.   CORRECT.10

Q.   OKAY.  NOW, YOU MENTIONED THIS INCIDENT WHERE YOU WERE11

APPARENTLY FALSELY ACCUSED OF TAKING A HUNDRED DOLLARS FOR12

SOME SORT OF THING YOU DID WITHIN THE SCOPE OF YOUR DUTIES AS13

A MARSHAL.  14

A.   IT WAS TO SERVE AN ORDER THAT --15

Q.   YES.  AND DID I UNDERSTAND YOU CORRECTLY THAT THERE WERE16

A NUMBER OF PEOPLE THAT WERE SITTING AROUND MAKING UP THAT17

ACCUSATION?18

A.   I WAS TOLD THAT IT WAS DEPUTY BRITT, DEPUTY TART,19

ATTORNEY STEVE NIMOCKS --20

Q. SO, WHAT -- I THOUGHT I MISUNDERSTOOD YOU. 21

A. -- AND A FORMER DEPUTY BY THE NAME OF JIM DAVIS, WHO HAD22

BEEN SEPARATED FROM THE MARSHAL SERVICE.  23

Q.   OKAY.  AND THE INCIDENT THAT YOU DESCRIBED IN CARY, WHERE24

THERE WAS AN ALTERCATION BETWEEN TWO MARSHALS, WAS THAT AFTER25
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HOURS, OFF DUTY?1

A.   FOR THE TWO DEPUTIES THAT WAS INVOLVED?2

Q.   YES.3

A.   I DO NOT KNOW WHAT TIME IT TOOK PLACE.  I WOULD ASSUME IT4

WOULD HAVE BEEN AFTER HOURS, BUT I DON'T KNOW.5

Q.   OKAY.  AND YOU WENT THERE BECAUSE YOU WERE CALLED ABOUT6

IT?7

A.  OH, NO, I DID NOT GO THERE.8

Q.   OH, YOU JUST HEARD ABOUT IT?9

A.   I WAS JUST ACCIDENTALLY TOLD ABOUT IT.10

Q.   OKAY.  ALL RIGHT.  AND THAT WAS AFTER YOU RETIRED?11

A.   YES, SIR. 12

Q.   I KNOW IT'S A LONG TIME AGO.  DO YOU RECALL IF YOU SENT13

SOMEBODY TO SOUTH CAROLINA TO PICK UP MS. STOECKLEY?14

A.   I'M SURE I DIRECTED SOMEBODY, YES.15

Q.   AND IT WOULD BE TO GO TO SOUTH CAROLINA IS YOUR16

RECOLLECTION?17

A.   I'LL CLARIFY THAT SOMEWHAT.  IT MATERIALIZED THAT SOME18

DEPUTIES OUT OF SOUTH CAROLINA WOULD TRANSPORT MRS. STOECKLEY19

TO CHARLOTTE AND A RENDEZVOUS WOULD BE MADE THERE.20

Q.   OKAY.  AND IS THAT YOUR RECOLLECTION?21

A.   YES.22

          MR. WIDENHOUSE:  THANK YOU, YOUR HONOR.  NO FURTHER23

QUESTIONS.  24

          THE COURT:  ANYTHING FURTHER?25
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          MR. BRUCE:  NOTHING FURTHER, YOUR HONOR.  1

          THE COURT:  NICE TO SEE YOU, MR. SIGMON.  YOU MAY2

STEP DOWN.3

          MR. BRUCE:  YES, THIS WITNESS IS EXCUSED.4

          THE COURT:  YES, SIR. 5

          MR. WIDENHOUSE:  NO OBJECTION. 6

          MR. BRUCE:  AND THE NEXT WITNESS WE'D LIKE TO CALL7

IS MR. BILL BERRYHILL.8

WILLIAM I. BERRYHILL, JR., GOVERNMENT WITNESS, SWORN9

D I R E C T   E X A M I N A T I O N 11:30 A.M.10

BY MR. BRUCE:  11

Q.   STATE YOUR NAME, PLEASE.12

A.   I'M WILLIAM I. BERRYHILL, JR.13

Q.   MR. BERRYHILL, ARE YOU RETIRED?14

A.   YES, I AM.15

Q.   WHAT DID YOU DO IN YOUR CAREER BEFORE YOU RETIRED?16

A.   I WAS A FORMER CHIEF UNITED STATES MARSHAL FOR THE17

EASTERN DISTRICT OF NORTH CAROLINA.18

Q.   AND HOW LONG DID YOU SERVE IN THAT POSITION?19

A.   ABOUT 18 AND A HALF YEARS.20

Q.   BEGINNING WHEN?21

A.   DECEMBER OF 1981 UNTIL, I THINK, APRIL OF 1999.22

Q.   AND DURING THAT TIME YOU WERE THE CEO, SO TO SPEAK, OF23

THE UNITED STATES MARSHALS FOR THE EASTERN DISTRICT OF NORTH24

CAROLINA?25
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A.   THAT'S CORRECT.1

Q.   AND DID YOU HAVE A CHIEF DEPUTY WORKING UNDER YOUR2

SUPERVISION?3

A.   YES, SIR, I HAD SEVERAL.4

Q.   WHO WAS THE FIRST CHIEF DEPUTY THAT SERVED UNDER YOU?5

A.   THE FIRST CHIEF DEPUTY WAS MR. EDDIE SIGMON.6

Q.   AND HE WAS ALREADY CHIEF DEPUTY WHEN YOU BECAME U.S.7

MARSHAL?8

A.   THAT'S CORRECT.9

Q.   AND HOW LONG DID HE CONTINUE TO SERVE IN THAT CAPACITY10

UNDER YOUR SUPERVISION?11

A.   WELL, IT WAS FOR A GOOD WHILE.  I DON'T REMEMBER THE12

EXACT NUMBER OF YEARS, BUT IT WAS SEVERAL YEARS.13

Q.   AND DID YOU FIND HIM TO BE A CAPABLE CHIEF DEPUTY?14

A.   ONE OF THE VERY BEST I EVER HAD.15

Q.   NOW, HOW MANY -- APPROXIMATELY HOW MANY DEPUTY U.S.16

MARSHALS SERVED UNDER YOU IN THOSE FIRST FEW YEARS THAT YOU17

WERE U.S. MARSHAL?18

A.   WELL, THE FIRST FEW YEARS I SUPPOSE I HAD ABOUT 1519

DIFFERENT MARSHALS.  WHEN I RETIRED, I HAD ABOUT 21.20

Q.   AND WAS ONE OF THE ONES THAT SERVED -- WAS SERVING AS A21

DEPUTY U.S. MARSHAL WHEN YOU BECAME U.S. MARSHAL JIMMY BRITT?22

A.   YES, HE WAS.23

Q.   AND DID YOU GET TO KNOW HIM AS AN EMPLOYEE IN YOUR24

MARSHAL'S OFFICE?25
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A.   I KNEW HIM EXCEEDINGLY WELL.1

Q.   AND HOW WOULD YOU DESCRIBE HIM AS A DEPUTY U.S. MARSHAL?2

A.   I WOULD SAY HE WAS A VERY MARGINAL EMPLOYEE.  I FOUND3

JIMMY BRITT TO BE RATHER LARGE IN EGO AND RATHER SMALL WHEN IT4

CAME TO VERACITY.5

Q.   SO, DID YOU HAVE PROBLEMS WITH HIM WHEN HE WAS UNDER YOUR6

SUPERVISION?7

A.   CONSTANTLY.8

Q.   WERE YOU SERVING AS U.S. MARSHAL WHEN THERE WAS AN9

ALTERCATION BETWEEN HIM AND ANOTHER DEPUTY U.S. MARSHAL IN10

CARY?11

A.   I WAS SERVING AS MARSHAL, YES, SIR.12

Q.   TELL ME WHAT YOU LEARNED ABOUT THAT.13

A.   I WAS NOT A WITNESS TO IT.  IT HAPPENED OUTSIDE THE14

OFFICE.  I SIMPLY OVERHEARD THAT THERE WAS SOME POTENTIAL15

FISTICUFFS AND THAT THE CARY, NORTH CAROLINA, POLICE16

DEPARTMENT ARRIVED ON SCENE AND BROKE UP THE ALTERCATION.17

Q.   AND WHO WAS THE ALTERCATION BETWEEN?18

A.   IT WAS BETWEEN JIM BRITT AND MY CHIEF DEPUTY AT THE TIME,19

MR. ROGER MULLIS.20

Q.   OKAY.  AND DO YOU KNOW WHAT THEY WERE FIGHTING OVER?21

A.   THEY WERE FIGHTING OVER A RELATIONSHIP WITH A LADY IN MY22

OFFICE.23

Q.   AND WHO WAS THAT?24

A.   THAT WAS NANCY BRITT. 25
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Q.   OF COURSE, HER NAME WASN'T BRITT AT THE TIME, IS THAT1

RIGHT?2

A.   NO, I CAN'T REMEMBER EXACTLY, COUNSELOR.3

Q.   OKAY.  4

A.   EXCUSE ME.  YOU'RE RIGHT.  SHE MARRIED -- WELL, EXCUSE5

ME.  NO, I CANNOT REMEMBER HER LAST NAME AT THE TIME.  IT WAS6

NOT BRITT.7

Q.   DID THIS CAUSE SOME PERSONNEL PROBLEMS IN YOUR OFFICE?8

A.   A GREAT DEAL.  LOTS OF OFFICE DISCORD.  YOU CAN IMAGINE9

MY CHIEF DEPUTY AND ANOTHER DEPUTY BOTH VYING FOR THE10

AFFECTIONS, SO TO SPEAK, OF A LADY IN MY OFFICE.  11

I FINALLY HAD TO PUT A STOP TO IT.  I INVITED ALL12

THREE PARTIES INTO MY OFFICE AND TOLD THEM TO CEASE AND DESIST13

OR I WOULD HAVE TO REPORT THEM TO NATIONAL HEADQUARTERS.14

Q.   ALL RIGHT.  NOW, DID YOU EVER -- HOW WOULD YOU SAY --15

CHARACTERIZE JIMMY BRITT'S RELATIONSHIP WITH CHIEF DEPUTY16

EDDIE SIGMON?17

A.   TROUBLESOME.  EDDIE WAS CONTINUING TO HAVE VARIOUS FORMS18

OF DISCORD AND TROUBLE WITH DEPUTY BRITT.  19

Q.   NOW, DID THERE COME A TIME WHEN JIMMY BRITT TRANSFERRED20

FROM THE U.S. MARSHAL'S OFFICE IN RALEIGH TO ANOTHER LOCATION?21

A.   YES, HE DID.  HE TRANSFERRED DOWN TO OUR TRAINING22

FACILITY IN GLYNCO, GEORGIA.  23

Q.   DID YOU ENCOURAGE THAT TRANSFER?24

A.   YES, I DID.25
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Q.   WHY?1

A.   FOR THE GOOD OF THE OFFICE.  BECAUSE OF THE DISCORD THAT2

HAD GONE ON THERE, I FELT IT WOULD BE BEST IF HE LEFT THE3

EASTERN DISTRICT OF NORTH CAROLINA. 4

Q.   AND DID HE DO SO?5

A.   HE DID.6

Q.   DID THERE COME A TIME WHEN HE RETURNED TO THE OFFICE?7

A.   YES, HE DID, PRIOR TO HIS RETIREMENT.8

Q.   AS BEST YOU CAN RECALL, ABOUT HOW LONG WAS HE OUT OF9

RALEIGH AND DOWN AT GLYNCO?10

A.   I DON'T RECALL THAT IT WAS TOO LONG.  HE HAD SOME HEALTH11

PROBLEMS WHILE HE WAS DOWN THERE AND THEN LATER RETURNED TO12

RALEIGH.  IT'S BEEN AWHILE AGO.  I DON'T REMEMBER THE PRECISE13

DATES.14

Q.   DID YOU HAVE OCCASION TO SPEAK TO ANYONE AT GLYNCO ABOUT15

HOW HE HAD -- WHETHER THERE HAD BEEN ANY PROBLEMS WHEN HE HAD16

BEEN DOWN THERE?17

A.   NO, SIR, I DON'T RECALL SPEAKING TO ANYONE SPECIFICALLY.18

Q.   DO YOU HAVE ANY INFORMATION THAT CAME TO YOUR ATTENTION19

WHILE YOU WERE SUPERVISING JIMMY BRITT OR AFTER ABOUT HIS20

ALCOHOL USE?21

A.   I ONLY HEARD ABOUT IT.  THIS WAS AFTER HIS RETIREMENT. 22

VARIOUS DEPUTIES AND VARIOUS OTHER PEOPLE INFORMED ME THAT HE23

HAD AN ALCOHOLIC PROBLEM, BUT I NEVER WITNESSED IT MYSELF.24

Q.   NOW, DO YOU RECALL WHEN JIMMY BRITT RETIRED FROM THE U.S.25
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MARSHAL'S SERVICE?1

A.   YES, SIR.2

Q.   AND WAS HE SERVING IN RALEIGH AT THAT TIME?3

A.   YES, HE WAS.4

Q.   AND AS THE DATE OF HIS RETIREMENT WAS APPROACHING, DID5

YOU HAVE ANY DISCUSSIONS ABOUT A POSSIBLE RETIREMENT CEREMONY?6

A.   YES, I DID.  I INVITED JIMMY INTO THE OFFICE, AS I DID7

EVERY EMPLOYEE WHO WAS GETTING READY TO RETIRE, AND I ASKED8

THEM TO TELL ME WHAT SORT OF RETIREMENT CELEBRATION THEY WOULD9

LIKE TO HAVE.  WE NORMALLY DID TWO THINGS, WE EITHER LET THEM10

INVITE FELLOW WORKERS INTO THE OFFICE FOR A CELEBRATION OR WE11

PICKED OUT A LOCAL RESTAURANT AND WENT THERE AND HAD LUNCH 12

AND THEY WERE ABLE TO INVITE THEIR FRIENDS TO THAT.  13

I INVITED JIM IN BECAUSE WE NEEDED TIME TO MAKE14

THOSE ARRANGEMENTS AND HE SIMPLY TOLD ME THAT HE DID NOT WANT15

ANY SORT OF RETIREMENT CELEBRATION.  HE SIMPLY WANTED TO PUT16

HIS HAT ON AND WALK OUT THE DOOR.17

          I SAID, JIM THIS IS A ONCE IN A LIFETIME OPPORTUNITY18

FOR YOU, ARE YOU SURE YOU DO NOT WANT ANY SORT OF RETIREMENT19

CELEBRATION?  AND HE SAID, ABSOLUTELY NOT, SIR.  AND I SAID,20

JIMMY, PLEASE THINK ABOUT THIS BECAUSE THIS IS YOUR LAST21

OPPORTUNITY.  I'M ASKING YOU SO THAT WE CAN DO FOR YOU WHAT22

YOU'VE WORKED FOR AND EARNED.  AND HE SAID, NO, SIR, I SIMPLY23

WANT TO PUT MY HAT ON AND WALK OUT THE DOOR AND HAVE NO24

RETIREMENT CELEBRATION WHATSOEVER.25
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          SO, AT THAT POINT, HE LEFT MY OFFICE AND I TURNED TO1

MY CHIEF DEPUTY AND I SAID, WELL, THAT SETTLES THAT.  WE'LL2

HAVE NO RETIREMENT FOR DEPUTY BRITT.3

Q.   OKAY.  AND WHEN THE RETIREMENT DAY ACTUALLY CAME, WHAT4

DID HAPPEN?5

A.   WELL, I WAS ON THE WAY -- I HAD TRAVELED TO GREENSBORO,6

NORTH CAROLINA, FOR THE WEDDING OF MY OLDEST SON.  AND WHEN I7

CHECKED INTO THE MOTEL ON THAT FRIDAY, THERE WAS A MESSAGE8

WAITING FOR ME TO CALL THE OFFICE IMMEDIATELY.  9

I CALLED THE OFFICE.  I GOT MY CHIEF DEPUTY, DWIGHT10

RICH, ON THE TELEPHONE AND HE SAID, MARSHAL, WE'VE GOT A11

PROBLEM.  AND I SAID, WHAT IS IT, SIR?  HE SAID, DEPUTY BRITT12

WALKED INTO MY OFFICE THIS MORNING -- THIS IS HIS LAST DAY --13

AND SAID THAT HE HAD CHANGED HIS MIND AND THAT HE GOT ON THE14

TELEPHONE LAST NIGHT AND STARTED INVITING COURT PERSONNEL TO A15

RETIREMENT WITHIN OUR OFFICE TODAY.  HE'S INVITED THE JUDGES,16

THE MAGISTRATES, THE HEAD OF ALL THE LAW ENFORCEMENT AGENCIES,17

EVERYBODY HE HAD WORKED WITH IN THE SYSTEM, AND HE SAYS HE18

WANTS TO HAVE A RETIREMENT PARTY.19

          AND I SAID, DWIGHT, FIND DEPUTY BRITT AND TELL HIM,20

NO, SIR, IT IS NOT GOING TO HAPPEN.  HE HAD HIS CHANCE.  HE21

TURNED IT DOWN.  I CANNOT HAVE JUDGES AND MAGISTRATES AND LAW22

ENFORCEMENT HEADS WALKING INTO MY OFFICE AND I AM NOT THERE AS23

MARSHAL TO GREET THEM.  IT WOULD NOT BE PROPER.  IT WOULD NOT24

BE PROTOCOL.  AND TELL HIM THAT HE HAD HIS CHANCE AND HE25
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TURNED IT DOWN, AND THERE WILL BE NO RETIREMENT PARTY FOR HIM1

INSIDE OUR OFFICE.  2

(PAUSE.)3

Q.   DO YOU RECALL THAT SOME EVIDENCE RELATED TO THE MACDONALD4

CASE WAS ACTUALLY STORED IN YOUR LOCKUP ON THE SEVENTH FLOOR?5

A.   YES, SIR.  I WAS NOT MARSHAL AT THE TIME, BUT AT THE END6

OF THE '79 TRIAL THE FBI NEEDED TO SECURE THAT EVIDENCE AND7

THEY ARRANGED WITH THE MARSHAL AT THAT TIME TO STORE IT IN OUR8

JUVENILE HOLDING CELL UNDER LOCK AND KEY.  I INHERITED THAT9

EVIDENCE WHEN I BECAME MARSHAL.10

Q.   AND WAS THAT A LITTLE BIT OF A PROBLEM FOR YOU?11

A.   IT WAS A BIG PROBLEM IN A WAY.  WE HARDLY EVER USED THE12

JUVENILE CELL, BUT THE EVIDENCE WAS STORED THERE, AND WHENEVER13

THE INSPECTORS FROM WASHINGTON WOULD COME DOWN TO DO A REVIEW14

OF MY OFFICE, THEY WOULD ALWAYS MENTION THE FACT THAT THAT15

EVIDENCE WAS IN OUR HOLDING CELL WHEN IT SHOULD NOT BE.  16

I EVENTUALLY CONTACTED THE FBI.  I THINK I EVEN17

WROTE A MEMORANDUM TO MR. MURTAGH.  AND EVENTUALLY WE GOT THE18

BUREAU TO REMOVE THAT EVIDENCE AND MOVE IT DOWN THE HALL INTO19

ANOTHER ROOM THEY RENTED UNDER LOCK AND KEY.20

Q.   ALL RIGHT.  SO, FOR MANY YEARS THE EVIDENCE REMAINED21

THERE IN YOUR UNITED STATES MARSHAL'S OFFICE ON THE SEVENTH22

FLOOR OF THE FEDERAL BUILDING?23

A.   THAT'S CORRECT.24

Q.   AND DURING THAT TIME, JIM BRITT HAD AN OFFICE IN THAT25
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SAME OFFICE?1

A.   THAT'S CORRECT.2

Q.   SO, HE WOULD HAVE HAD ACCESS TO IT?3

A.   NO, SIR.  THERE WAS ONLY ONE PERSON WHO HAD A KEY TO THAT4

DOOR AND THAT WAS CHIEF DEPUTY EDDIE SIGMON.5

Q.   OKAY.  AND WAS IT IN A CELL WHERE YOU COULD SEE THROUGH6

TO LOOK AT IT WITHOUT EVEN UNLOCKING IT?7

A.   YEAH, YOU COULD SEE IT.  YES, SIR.8

Q.   NOW, ARE YOU AWARE THAT JIM BRITT ENTERED AN ALCOHOL9

TREATMENT PROGRAM AT ONE POINT AFTER HIS RETIREMENT?10

A.   I HEARD SOMETHING ABOUT THAT, BUT I WAS NEVER FULLY AWARE11

OF IT.12

          MR. BRUCE:  THANK YOU.  NO FURTHER QUESTIONS.13

          THE COURT:  CROSS.14

          MR. WIDENHOUSE:  MAY I HAVE JUST A MOMENT, YOUR15

HONOR?  16

(PAUSE.)17

MR. WIDENHOUSE:  I DON'T HAVE ANY QUESTIONS, YOUR18

HONOR.  THANK YOU.19

          THE COURT:  BILL, IT'S NICE TO SEE YOU AGAIN.20

          THE WITNESS:  YES, SIR.  THANK YOU, SIR.21

          THE COURT:  YOU MAY STEP DOWN.22

          MR. BRUCE:  COULD THIS WITNESS BE RELEASED?23

          MR. WIDENHOUSE:  NO OBJECTION. 24

          THE COURT:  YES.25
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          MS. COOLEY:  YOUR HONOR, THE GOVERNMENT WOULD CALL1

MADDIE REDDICK.2

               MADDIE REDDICK, GOVERNMENT WITNESS, SWORN3

D I R E C T   E X A M I N A T I O N 11:46 A.M.4

BY MS. COOLEY:  5

Q.   GOOD MORNING, MS. REDDICK.6

A.   GOOD MORNING.7

Q.   I'M GOING TO ASK YOU TO PULL THAT MICROPHONE A LITTLE BIT8

CLOSER TO YOU SO WE CAN MAKE SURE TO HEAR YOU.  THANK YOU.  IF9

YOU WOULD, PLEASE, SPELL YOUR LAST NAME FOR THE COURT10

REPORTER.11

A.   R-E-D-D-I-C-K.12

Q.   AND, MS. REDDICK, ARE YOU CURRENTLY EMPLOYED?13

A.   RETIRED.14

Q.   RETIRED.  WHERE DID YOU RETIRE FROM?15

A.   THE UNITED STATES MARSHAL'S OFFICE.16

Q.   AND HOW LONG DID YOU WORK FOR THE MARSHALS?17

A.   THIRTY YEARS.18

Q.   WHEN DID YOU START WORKING THERE?19

A.   I FIRST STARTED TO WORK FROM 1952 TO 1954, THEN I WAS OUT20

FOR ABOUT 18 MONTHS, AND CAME BACK IN 1956 AND RETIRED IN21

1984.22

Q.   AND SO YOU HAD THE PLEASURE OF SERVING WITH SEVERAL23

DIFFERENT U.S. MARSHALS, IS THAT RIGHT? 24

A.   YES.25
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Q.   AND DURING YOUR TENURE AT THE MARSHAL'S SERVICE, WHAT1

WERE YOUR JOB DUTIES?2

A.   I WAS SUPERVISOR ADMINISTRATIVE ASSISTANT OF OFFICE WORK,3

ADMINISTRATIVE WORK.4

Q.   OKAY.  AND IN THAT CAPACITY, WHAT TYPES OF THINGS WERE5

YOU IN CHARGE OF?6

A.   I WAS IN CHARGE OF -- I WAS CALLED THE DISBURSING OFFICER7

AT THAT TIME.  I WROTE ALL THE CHECKS FOR SALARIES FOR THE8

UNITED STATES ATTORNEY'S OFFICE, FOR THE UNITED STATES9

DISTRICT JUDGE'S OFFICE, FOR THE UNITED STATES PROBATION10

OFFICE AND FOR THE UNITED STATES MARSHAL'S OFFICE, WITNESSES,11

JURORS, SALARIES.12

Q.   SO, AT THAT TIME ALL OF THE SALARIES WERE PAID --13

A. LOCALLY.14

Q. -- FROM THE MARSHAL'S OFFICE?15

A.   YES, OUT OF THE MARSHAL'S OFFICE IN RALEIGH.16

Q.   AND THAT'S NO LONGER THE CASE, IS THAT RIGHT? 17

A.   I UNDERSTAND NOT.18

Q.   AND IS IT FAIR TO SAY THAT YOU KNEW THE INS AND OUTS OF19

THE MARSHAL'S OFFICE PRETTY WELL?20

A.   YES.21

Q.   AND THAT WHEN A NEW MARSHAL WOULD TAKE OFFICE, YOU WOULD22

HELP THEM ADAPT AND ACCLIMATE TO THE DIFFERENT DUTIES THAT23

NEEDED TO BE PERFORMED WITHIN THE OFFICE?24

A.   YES.25
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Q.   AND SOMETIMES YOU EVEN HAD TO TRAIN THEM, IS THAT FAIR TO1

SAY?2

A.   I DID THE BEST I COULD HELPING THEM WHEN THEY CAME IN,3

YES.4

Q.   AND YOU WERE WORKING IN THE MARSHAL'S OFFICE DURING THE5

MACDONALD TRIAL, IS THAT RIGHT? 6

A.   YES.7

Q.   AND DID YOU KNOW JIM BRITT?8

A.   YES.9

Q.   DID YOU WORK WITH HIM FOR AWHILE IN THE OFFICE?10

A.   I DID.  11

Q.   AND DURING THAT TRIAL, DO YOU EVER RECALL JIM BRITT12

COMING TO YOU AND ASKING FOR A SUBSISTENCE CHECK FOR A13

WITNESS, HELENA STOECKLEY?14

A.   I DO NOT REMEMBER WRITING THAT CHECK, BUT LET ME SAY15

THIS, IF I WROTE THAT CHECK IT WOULD HAVE BEEN HIGHLY UNUSUAL 16

BECAUSE NORMALLY I DIDN'T WRITE ANY WITNESS CHECK WITHOUT THEM17

BEING RELEASED BY THE UNITED STATES ATTORNEY'S OFFICE AND18

BRINGING DOWN TO ME A DISCHARGE WITNESS FORM.19

Q.   SO, MOST OF THE WITNESSES THAT YOU DEALT WITH WERE U.S.20

ATTORNEY'S OFFICE WITNESSES?21

A.   THAT'S CORRECT.22

Q.   AND SO IF I UNDERSTAND CORRECTLY, THE PROCESS WAS THE23

U.S. ATTORNEY'S OFFICE WOULD PROVIDE A FORM THAT WOULD COME TO24

YOU?25
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A.   YES.1

Q.   AND THEN FROM THAT FORM YOU WOULD ISSUE THE CHECKS, IS2

THAT RIGHT? 3

A.   THAT'S CORRECT.4

Q.   NOW, LET ME ASK YOU A LITTLE BIT MORE ABOUT THAT PROCESS. 5

IF A WITNESS CAME INTO THE COURTHOUSE ON A MATERIAL WITNESS6

WARRANT, HOW WOULD THEIR SUBSISTENCE BE PROVIDED?7

A.   THEY WEREN'T PROVIDED ANY SUBSISTENCE UNTIL THEY WERE8

RELEASED.9

Q.   AND IS THAT BECAUSE THEY WERE HOUSED IN THE JAIL?10

A.   IF THEY WERE HOUSED IN JAIL, THEY DIDN'T GET PAY BECAUSE11

WE WERE CONTRACTED WITH THE UNITED STATES BUREAU OF PRISONS TO12

-- WE HAD CONTRACT JAILS, COUNTY JAILS, AND WAKE COUNTY JAIL13

WAS ONE OF THEM.  SO, IF THEY WERE IN JAIL, I DIDN'T PAY THEM14

ANY SUBSISTENCE BECAUSE I PAID DIRECTLY FROM THE BUREAU OF15

PRISONS' ACCOUNT, NOT FROM THE WITNESS ACCOUNT, FOR A WITNESS16

BEING INCARCERATED.17

Q.   SO, IF A WITNESS WAS IN JAIL, THEY DIDN'T RECEIVE MONEY, 18

YOU PAID SEPARATELY TO THE FACILITY THAT WAS HOUSING THEM?19

A.   THAT IS CORRECT.20

Q.   AND THEN WITH RESPECT TO THE U.S. ATTORNEY'S OFFICE, IF21

THE U.S. ATTORNEY'S OFFICE ISSUED SUBPOENAS FOR A WITNESS,22

THEN ISSUED THE CORRECT PAPERWORK TO YOU, WOULD YOU ALSO BE IN23

CHARGE OF ISSUING THE CHECKS TO THOSE WITNESSES?24

A.   YES.25

-2739-

Appeal: 15-7136      Doc: 31-2            Filed: 08/16/2016      Pg: 593 of 720 Total Pages:(1313 of 2180)



Reddick/Direct Page 575

September 19, 2012

Q.   AND IT WORKED SIMILARLY WITH JURORS, IS THAT RIGHT? 1

A.   YES.  WELL, NOW, THE JURORS' CHECKS, THEY CAME TO ME FROM2

THE UNITED STATES DISTRICT CLERK'S OFFICE.  3

Q.   AS OPPOSED TO THE U.S. ATTORNEY'S OFFICE?4

A.   THAT'S CORRECT.5

Q.   NOW, WITH A DEFENSE WITNESS, IF A WITNESS WAS PLACED6

UNDER SUBPOENA BY THE DEFENSE ATTORNEY, WOULD YOU HAVE ANY7

INVOLVEMENT IN THE MARSHAL'S OFFICE IN ISSUING ANY CHECKS FOR8

SUBSISTENCE TO THAT WITNESS?9

A.   NO.  THEY WERE PAID BY THE DEFENSE.10

Q.   AND SO IN THE MACDONALD TRIAL YOU WOULD NOT HAVE BEEN11

RESPONSIBLE FOR ISSUING CHECKS TO ANY WITNESSES UNDER DEFENSE12

SUBPOENA AT THAT TIME?13

A.   NO.14

Q.   NOW, YOU SAID YOU RETIRED IN 1984, IS THAT RIGHT? 15

A.   A LONG TIME AGO.  THAT'S CORRECT.  16

Q.   AND WHERE HAVE YOU BEEN SINCE THEN?17

A.   I LIVE IN YOUNGSVILLE, NORTH CAROLINA, WHICH IS 20 MILES18

NORTH OF RALEIGH NEAR WAKE FOREST.19

Q.   NOW, WHEN YOU WERE AT THE MARSHAL'S OFFICE, YOU MENTIONED20

YOU KNEW JIM BRITT.  DID YOU ALSO KNOW GERALDINE HOLDEN?21

A.   YES.22

Q.   AND DID YOU REMAIN IN CONTACT WITH HER AFTER YOU RETIRED?23

A.   YES, GERRY HAD BEEN A FRIEND.  SHE FIRST WORKED IN THE24

UNITED STATES ATTORNEY'S OFFICE AND THEN SHE MARRIED A MAN25
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FROM YOUNGSVILLE AND THEY LIVED IN YOUNGSVILLE FOR AWHILE1

BEFORE THEY MOVED TO RALEIGH.  SO, I HAD KNOWN GERRY FOR MANY2

YEARS. 3

          SHE STARTED IN THE UNITED STATES ATTORNEY'S OFFICE4

AND THEN HER HUSBAND HAD A STROKE AND SHE HAD TO STAY HOME FOR5

A NUMBER OF YEARS.  AND AFTER HER HUSBAND DIED, SHE CAME TO6

THE UNITED STATES MARSHAL'S OFFICE AND WORKED AND WAS THERE.7

Q.   AND DID YOU WORK WITH HER AT THE MARSHAL'S OFFICE?8

A.   YES, I DID.9

Q.   AND DID SHE ALSO RETIRE FROM THE MARSHAL'S OFFICE AT SOME10

POINT?11

A.   YES.12

Q.   AND DID YOU KEEP UP WITH HER AFTER THAT?13

A.   NO, I DID NOT.14

Q.   DID YOU HAVE OCCASION TO LEARN OF HER WELL BEING FROM15

TIME TO TIME?16

A.   YES, I DID.  AND AFTER SHE -- SHE LIVED IN RALEIGH, BUT17

SHE HAD TWO DAUGHTERS AND THEY WERE BOTH LIVING IN THE18

MOREHEAD AREA.  SO, SHE MOVED TO MOREHEAD TO BE NEAR HER TWO19

DAUGHTERS AND I NEVER SAW HER AFTER SHE MOVED TO MOREHEAD.20

Q.   DID YOU HAVE OCCASION TO GO TO HER FUNERAL?21

A.   I DID GO TO HER FUNERAL BECAUSE SHE WAS BURIED AT MY HOME22

IN RALEIGH, AND SO I WAS AT HER FUNERAL.23

Q.   AND LEADING UP TO HER FUNERAL, WERE YOU AWARE THAT SHE24

WAS IN DECLINING HEALTH?25
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A.   YES.  I HAD BEEN DOWN TO THE BEACH AND RAN INTO HUGH1

SALTER, THE UNITED STATES MARSHAL WITH US ON TWO DIFFERENT2

OCCASIONS, AND HE TOLD ME THAT GERRY WAS IN A NURSING -- A3

REST HOME FACILITY IN MOREHEAD AT THAT TIME.4

Q.   AND DO YOU REMEMBER ABOUT WHAT YEAR THAT WAS?5

A.   THAT WAS -- YEAH, THAT WAS IN MID-2005, SOMETHING LIKE6

THAT, '06.7

Q.   AND AT SOME POINT AFTER YOU RETIRED, DO YOU RECALL8

GETTING A PHONE CALL FROM JIM BRITT?9

A.   YES.10

Q.   DO YOU REMEMBER AROUND ABOUT WHEN THAT WAS?11

A.   AROUND 2004.12

Q.   OKAY.  AND WHAT WAS THE NATURE OF THAT PHONE CALL?13

A.   HE WANTED TO KNOW IF I KNEW WHERE GERRY WAS LIVING, AND I14

HAD NOT TALKED TO JIM BRITT IN A NUMBER OF YEARS, AND I SAID,15

YES, JIM, I DO, BECAUSE I HAD TALKED TO HUGH SALTER AND I TOLD16

HIM THAT SHE WAS IN MOREHEAD IN A REST HOME THERE.17

Q.   AND DID YOU TELL HIM ANYTHING ABOUT WHY SHE WAS THERE,18

ABOUT HER HEALTH?19

A.   I TOLD HIM WHAT I JUST SAID TO YOU, THAT SHE WAS THERE TO20

BE NEAR HER TWO DAUGHTERS.21

Q.   AND WAS THAT A REGULAR THING FOR YOU TO HAVE HEARD FROM22

JIM BRITT?23

A.   NO.  I WAS VERY SURPRISED WHEN I HEARD FROM JIM.  I HAD24

NOT TALKED TO JIM IN A NUMBER OF YEARS.25
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Q.   AND WAS THAT THE ONLY TIME YOU EVER HEARD FROM HIM ON THE1

PHONE?2

A.   I BELIEVE SO.3

          MS. COOLEY:  IF I MAY HAVE ONE MOMENT, YOUR HONOR?4

          THE COURT:  YES, MA'AM.5

(PAUSE.)6

          MS. COOLEY:  I HAVE NO FURTHER QUESTIONS FOR MS.7

REDDICK.8

          THE COURT:  CROSS.9

          MR. WIDENHOUSE:  THANK YOU, YOUR HONOR.10

C R O S S  -  E X A M I N A T I O N 11:54 A.M.11

BY MR. WIDENHOUSE:  12

Q.   MS. REDDICK, IF A WITNESS HAD A COURT APPOINTED ATTORNEY,13

WOULD THERE BE AN OCCASION THAT YOU MIGHT CUT A SUBSISTENCE14

CHECK IN THAT SITUATION, IF THE WITNESS WERE NOT IN CUSTODY?15

A.   YES, OCCASIONALLY, RARELY, BUT THAT COULD HAPPEN.  YES.16

Q.   THAT WOULD BE A SITUATION WHERE IT MIGHT HAPPEN?17

A.   IF IT WERE AN INDIGENT WITNESS AND DIDN'T HAVE18

SUBSISTENCE, YES, THEY WOULD HAVE AUTHORIZED IT.19

          MR. WIDENHOUSE:  THANK YOU.  NO FURTHER QUESTIONS,20

YOUR HONOR.21

          THE COURT:  ANYTHING FURTHER?22

          MS. COOLEY:  NO, YOUR HONOR.23

          THE COURT:  THANK YOU, MS. REDDICK.  WE'RE GOING TO24

TAKE A RECESS TILL 1:30.25
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          (LUNCHEON RECESS FROM 11:56 A.M., UNTIL 1:30 P.M.)1

(DEFENDANT PRESENT.)2

          THE COURT:  GOOD AFTERNOON, EVERYONE.  PLEASE BE3

SEATED AND WE'LL CONTINUE.  MR. BRUCE.  4

          MR. BRUCE:  YOUR HONOR, BEFORE I PROCEED WITH THE5

NEXT WITNESS, WE HAVE SIX WITNESSES REMAINING IN OUR CASE AND6

THE LAST WITNESS THAT WE EXPECT TO CALL SOMETIME TOMORROW7

MORNING IS JOE MCGINNISS.  8

AND AT PAGE 43 OF THE PRETRIAL ORDER, THE MOVANT HAS9

AN OBJECTION TO HIS TESTIMONY THAT, AT LEAST AS FAR AS I KNOW,10

THEY'RE STILL MAINTAINING.  AND WE PREPARED A BRIEF ON THAT11

ISSUE AND WE WOULD LIKE TO HAND IT UP AT THIS TIME.12

          THE COURT:  WHAT'S THE OBJECTION?13

          MR. WIDENHOUSE:  IT'S REALLY OUTSIDE THE SCOPE OF14

THE EVIDENCE AS A WHOLE.15

          THE COURT:  I BEG YOUR PARDON.  THE COURT OF APPEALS16

WAS VERY -- EXPRESSED THAT WE EXAMINE EVERYTHING.17

          MR. WIDENHOUSE:  I UNDERSTAND.18

          THE COURT:  IT'S GOING TO BE ADMITTED.19

          MR. BRUCE:  OKAY.  SO, THERE'S NO MORE OBJECTION TO20

THE WITNESS' TESTIMONY, IS THAT RIGHT?21

          MR. WIDENHOUSE:  NO.22

          THE COURT:  THANK YOU.23

          MR. BRUCE:  THANK YOU.  BEFORE WE PROCEED WITH THE24

NEXT WITNESS, MR. MURTAGH IS GOING TO PUBLISH SOME EXHIBITS25
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THAT ARE IN THE RECORD FOR THE COURT'S REVIEW.1

          THE COURT:  ALL RIGHT, SIR.2

          MR. MURTAGH:  GOOD AFTERNOON, YOUR HONOR.  IF WE3

COULD HAVE ON THE SCREEN 2040 -- OH, I'M SORRY, EXCUSE ME -- 4

2039.1.  5

YOUR HONOR, IF I MAY DIRECT THE COURT'S ATTENTION TO6

2039.1, IT IS A RECORDS TRANSMITTAL AND RECEIPT AND IT'S7

ADDRESSED TO THE FEDERAL RECORDS CENTER IN EAST POINT,8

GEORGIA, AND IT'S FROM THE UNITED STATES MARSHAL, EASTERN9

DISTRICT OF NORTH CAROLINA, AND THE TRANSFERRING AGENCY10

LIAISON PERSON IS NANCY W. BRITT, U.S. MARSHALS.11

          AND, YOUR HONOR, IF I COULD DIRECT YOUR ATTENTION --12

AND I COULD EXPLAIN THIS FORM, IF YOUR HONOR WOULD LIKE, AS TO13

HOW IT WORKS.  MAY I DO THAT, YOUR HONOR?14

(GOVERNMENT EXHIBIT NUMBER 2039.115

WAS IDENTIFIED FOR THE RECORD.)16

          THE COURT:  YES, SIR, PLEASE.  THANK YOU. 17

          MR. MURTAGH:  YOUR HONOR, AS I UNDERSTAND THE18

PROCESS, AN AGENCY, WHEN IT SENDS ITS RECORDS TO THE FEDERAL19

RECORD CENTER, PREPARES THIS RECORDS TRANSMITTAL AND RECEIPT20

FORM LISTING WHAT THEY'RE SENDING.  AND THEN IT GOES TO THE21

FEDERAL RECORDS CENTER AND THE FEDERAL RECORDS CENTER ASSIGNS22

AN ACCESSION NUMBER FOR THE RECORDS THAT HAVE BEEN LISTED ON23

THE TRANSMITTAL FORM, AND THEN SENDS THAT BACK TO THE24

CONTRIBUTING AGENCY SO THAT IN THE FUTURE WHEN THE AGENCY25
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WANTS TO GET ITS RECORDS BACK, IT LOOKS AT ITS OWN FORM, THE1

ACCESSION NUMBER, AND ASKS THE FEDERAL RECORDS CENTER, PLEASE2

GIVE US WHATEVER.  SO, THE FORM IS DESIGNED TO GO OUT AS A3

TRANSMITTAL RECORD AND COME BACK AS A MEANS OF RETRIEVING THE4

RECORDS.5

          SO, YOUR HONOR, IF I COULD DIRECT YOUR ATTENTION TO6

THE COLUMN SORT OF TOWARDS THE -- JUST TO THE RIGHT OF THE7

CENTER OF THE FORM, DISPOSAL AUTHORITY.  AND WHAT'S STATED8

THERE IS NI-527-00-3, DESTROY AFTER, AND WHAT WAS ORIGINALLY9

TYPED IS 55 YEARS, ALL RIGHT, AND THE 55 HAS BEEN CROSSED OUT10

AND 25 YEARS, SEE ATTACHMENT, HAS BEEN WRITTEN IN, OKAY?11

AND IF WE COULD -- AFTER YOUR HONOR HAS HAD A CHANCE12

TO LOOK AT THAT.13

          THE COURT:  ALL RIGHT, SIR.14

          MR. MURTAGH:  OKAY.  IF WE COULD PULL UP 2039.4.  15

YOUR HONOR, THIS FORM IS ENTITLED REQUEST FOR RECORDS16

DISPOSITION AUTHORITY, AND IT WAS -- IT'S FROM THE UNITED17

STATES MARSHAL'S SERVICE, AND THE NAME OF THE PERSON WITH WHOM18

TO CONFER IS ROBERT GOEWEY, G-O-E-W-E-Y.  THAT'S IN BOX NUMBER19

FOUR.  AND IF YOU GO DOWN TO THE -- AND THIS FORM IS DATED 1/520

-- I'M SORRY.  DATE RECEIVED IS 6/30/2000.  AND THEN WHAT21

COMES BACK APPARENTLY IS A CHANGE.  IF YOU LOOK AT DISPOSITION22

TEMPORARY FOR FELONY INVESTIGATIVE FILES -- AND, YOUR HONOR, I23

NEGLECTED TO MENTION THAT ON THE PREVIOUS EXHIBIT 2039, THE24

RECORDS THAT WERE BEING SENT DOWN WERE CRIMINAL WARRANT FILES25
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LISTED ALPHABETICALLY.  OKAY?  SO, THERE'S BEEN -- IF YOU LOOK1

AT 2039.4, WHICH WAS THE ATTACHMENT THAT CAME BACK TO 2039,2

THE DISPOSITION AUTHORITY, PAPER FILES ARE DESTROYED AFTER 253

YEARS.  ALL RIGHT?  4

SO, THAT IS APPARENTLY WHAT HAS HAPPENED HERE.  THE5

MARSHAL SERVICE OR THE RECORD SERVICE -- RECORD CENTER HAS6

NOTIFIED THE U.S. MARSHAL YOUR DISPOSITION AUTHORITY HAS7

CHANGED. 8

          THE NEXT DOCUMENT, YOUR HONOR, I'D ASK THAT OUR9

ASSISTANT -- LITIGATION SUPPORT SPECIALIST TO BRING UP IS10

2040.  11

AND, YOUR HONOR, THIS IS A SIMILAR RECORDS12

TRANSMITTAL AND RECEIPT.  THE TRANSFERRING AGENCY LIAISON13

OFFICIAL IS NANCY W. BRITT.  THE DATE THAT THIS WAS SENT DOWN14

TO THE RECORDS CENTER IS 3/15/04 AND THEY'RE FOR, AGAIN,15

CRIMINAL WARRANT FILES FOR THE YEAR 2001, LISTED16

ALPHABETICALLY.  AND IN THE DISPOSAL AUTHORITY, WHAT HAS BEEN17

TYPED IN NOW IS NI-527-00-3-IA, DESTROY AFTER 25 YEARS.  18

          AND THE FIRST RECORD, 2039, WAS DATED 2/14/02.  SO19

BY -- I'M SORRY, BY 6/30/04 OR 3/15/04 IT'S -- THE RECORD20

DISPOSITION AUTHORITY THAT IS IN EFFECT IS BEING FOLLOWED BY21

THE U.S. MARSHAL SERVICE IN RALEIGH. 22

(GOVERNMENT EXHIBIT NUMBERS 2039.4 AND 23

2040 WERE IDENTIFIED FOR THE RECORD.)24

          THE COURT:  YES, SIR.25
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          MR. MURTAGH:  THANK YOU, YOUR HONOR.1

          MR. BRUCE:  WE'RE READY TO PROCEED WITH OUR NEXT2

WITNESS, YOUR HONOR.3

          THE COURT:  ALL RIGHT, SIR.4

          MR. BRUCE:  WE CALL J. RICH LEONARD.5

(PAUSE.)6

          THE COURT:  I BELIEVE I KNOW THIS MAN.  7

          J. RICH LEONARD, GOVERNMENT WITNESS, SWORN8

D I R E C T   E X A M I N A T I O N 1:40 P.M.9

BY MR. BRUCE:  10

Q.   WOULD YOU STATE YOUR NAME, PLEASE?11

A.   J. RICH LEONARD.12

Q.   JUDGE LEONARD, HOW ARE YOU EMPLOYED?13

A.   I'M A JUDGE WITH THE UNITED STATES BANKRUPTCY COURT FOR14

THE EASTERN DISTRICT OF NORTH CAROLINA.  15

Q.   AND HOW LONG HAVE YOU BEEN IN THAT POSITION?16

A.   I JUST HAD A 20TH ANNIVERSARY THIS SUMMER.17

Q.   AND IS IT TRUE THAT YOU USED TO BE A LAW CLERK FOR JUDGE18

FRANKLIN T. DUPREE?19

A.   I WAS.  I STARTED MY CAREER THERE IN THE FALL OF 1976.20

Q.   COULD YOU JUST GIVE US AN OUTLINE OF YOUR CAREER AFTER21

THAT DATE.22

A.   I WAS JUDGE DUPREE'S LAW CLERK FROM SEPTEMBER OF 197623

THROUGH AUGUST OF 1978.  I WENT TO PRACTICE LAW WITH THE LAW24

FIRM OF SANFORD, ADAMS, MCCULLOUGH AND BEARD IN RALEIGH AFTER25
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MY CLERKSHIP.  1

I CAME BACK TO THE COURT IN A DIFFERENT CAPACITY, AS2

THE CLERK OF THE COURT, ON JULY 6TH, 1979.  I HELD THAT3

POSITION FOR 13 YEARS.  IN 1981, I ALSO BECAME A UNITED STATES4

MAGISTRATE JUDGE AND HELD WHAT WAS CALLED A COMBINATION5

POSITION UNTIL I TOOK THIS JOB IN 1992.6

Q.   AND ARE YOU APPOINTED FOR A 12 YEAR TERM, IS THAT RIGHT? 7

A.   14 YEAR TERM.  I'M IN MY SECOND 14 YEAR TERM.8

Q.   ALL RIGHT.  NOW, TAKING YOU BACK TO THE '70S, COULD YOU9

EXPLAIN THE COMPOSITION OF THE FEDERAL BENCH IN THIS DISTRICT10

BETWEEN '75 AND '79?11

A.   IN 1975, IT WAS A THREE JUDGE COURT WITH JUDGE BUTLER,12

JUDGE LARKINS AND JUDGE DUPREE.  MY RECOLLECTION, THOUGH, IS13

THAT JUDGE BUTLER RETIRED, I BELIEVE IN THE SUMMER OF '75, 14

AND BECAUSE JUDGE DUPREE'S JUDGESHIP HAD BEEN THIS PECULIAR15

ANIMAL KNOWN AS A SPECIAL JUDGESHIP, HIS VACANCY WAS NOT16

FILLED.  SO, IT REVERTED TO A TWO JUDGE COURT WITH JUDGE17

LARKINS AND JUDGE DUPREE, WITH JUDGE LARKINS AS THE CHIEF18

JUDGE. 19

Q.   ALL RIGHT.  AND DID THERE COME A TIME WHEN JUDGE LARKINS20

WAS NO LONGER THE CHIEF JUDGE?21

A.   THERE DID.  ACTUALLY, IT WAS IN THE SUMMER OF 1979.22

Q.   AND WHO BECAME CHIEF JUDGE THEN?23

A.   JUDGE DUPREE.24

Q.   AND DID THAT CAUSE A CHANGE IN THE LEADERSHIP OF THE25
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CLERK'S OFFICE?1

A.   IT DID.2

Q.   PLEASE EXPLAIN.3

A.   THE CHANGE WAS THAT MY PREDECESSOR WAS ASKED TO RESIGN4

AND I WAS APPOINTED.5

Q.   AND SO THE ONLY ACTIVE JUDGE ON THE BENCH IN THE SUMMER6

OF 1979 WAS JUDGE DUPREE?7

A.   I BELIEVE THAT'S RIGHT.8

Q.   AND YOU MENTIONED THE DATE THAT YOU BECAME THE CLERK OF9

THE COURT.  WAS THERE SOME SIGNIFICANCE -- 10

A.   MR. BRUCE, WAIT A MINUTE.  I'VE GOT SOMETHING WRONG11

THERE.  ACTUALLY, IN 19 -- I BELIEVE THAT JUDGE LARKINS WAS12

STILL ACTIVE IN 1979.  IT BECAME A TWO JUDGE COURT, AS I SAID13

EARLIER.  SO, IT WAS NOT TRUE THAT JUDGE DUPREE WAS THE ONLY14

ACTIVE JUDGE.15

Q.   WAS JUDGE LARKINS TAKING A FULL CASE LOAD AT THAT TIME?16

A.   YES, BUT THEY DID A LARGELY GEOGRAPHICAL SPLIT.  JUDGE17

DUPREE TENDED TO TAKE THE RALEIGH AND FAYETTEVILLE CASES AND18

JUDGE LARKINS TOOK THE COASTAL CASES.  19

Q.   NOW, YOU MENTIONED THE DATE THAT YOU BECAME CLERK OF20

COURT.  WAS THERE ANY SIGNIFICANCE TO THAT PARTICULAR DATE?21

A.   I BECAME CLERK OF THE COURT SLIGHTLY EARLIER THAN I22

ANTICIPATED BECAUSE DR. MACDONALD'S TRIAL WAS TO START THE23

NEXT WEEK AND JUDGE DUPREE FRANKLY WANTED SOMEONE IN THAT24

POSITION WHO HE TRUSTED TO MANAGE THE LOGISTICS OF THAT TRIAL.25
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Q.   NOW, TAKING YOU BACK TO YOUR CLERKSHIP, YOU SAID THAT WAS1

'76 TO '78?2

A.   THAT'S CORRECT.3

Q.   AND WAS ONE OF YOUR CO-CLERKS JOHN EDWARDS?4

A.   HE WAS, FOR THE SECOND YEAR OF MY CLERKSHIP.5

Q.   OKAY.  DO YOU KNOW WHEN HE LEFT?6

A.   HE LEFT IN THE SAME MONTH, IN AUGUST OF 1978.  HE LEFT TO7

PRACTICE LAW IN NASHVILLE, TENNESSEE, AND WAS THERE FOR8

SEVERAL YEARS.9

Q.   SO, HE ONLY SERVED ONE YEAR -- 10

A. HE DID.11

Q. -- AS A CLERK TO JUDGE DUPREE?12

A.   THAT'S RIGHT.13

Q.   WAS THAT UNUSUAL?14

A.   IT WAS UNUSUAL.  HE LEFT EARLY BECAUSE HIS WIFE HAD A ONE15

YEAR CLERKSHIP WITH ANOTHER JUDGE AND THEY HAD PROCURED DUAL16

JOBS IN NASHVILLE, AND HE ASKED JUDGE DUPREE'S PERMISSION TO17

LEAVE EARLY SO THEY COULD BOTH START THEIR JOBS18

SIMULTANEOUSLY.19

Q.   SO, YOU AND JOHN EDWARDS ESSENTIALLY EXITED TOGETHER 20

FROM --21

A.   WE EXITED TOGETHER, WITHIN A WEEK OF EACH OTHER, IN22

AUGUST OF 1978.23

Q.   SO, WHO WERE JUDGE DUPREE'S LAW CLERKS DURING THE TIME OF24

THE JEFFREY MACDONALD TRIAL?25
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A.   STEVE COGGINS WAS JUDGE DUPREE'S LAW CLERK FOR A TWO YEAR1

TERM AND HE WAS THERE THE DURATION OF THE TRIAL.  JUDGE2

DUPREE'S SECOND LAW CLERK, AT THE BEGINNING OF THE TRIAL WAS3

WILLIAM PAPPAS.  AT SOME POINT DURING THAT TRIAL, AND I4

BELIEVE IN EARLY AUGUST, BILL'S TERM ENDED AND JEFFREY HOWARD5

CAME AS JUDGE DUPREE'S SECOND LAW CLERK.6

Q.   SO, TO YOUR KNOWLEDGE, WHO DID THE LAW CLERK WORK ON THE7

JEFFREY MACDONALD TRIAL?8

A.   CERTAINLY AT THE BEGINNING IT WAS MR. COGGINS, FROM MY9

OBSERVATION.  I THINK -- BECAUSE MR. PAPPAS WAS TRYING TO10

FINISH UP A NUMBER OF OTHER COMPLICATED CIVIL MATTERS THAT11

JUDGE DUPREE HAD BEEN WORKING ON DURING HIS TENURE AND WAS NOT12

VERY INVOLVED.  I THINK WHEN MR. HOWARD CAME THEY SHARED THE13

DUTIES.  14

Q.   NOW, WHAT WAS YOUR ROLE DURING THE MACDONALD TRIAL?15

A.   ON THE PERIPHERY.  I HAD TAKEN OVER A COURT THAT DAY16

THAT, TO SAY IT CHARITABLY, HAD NOT BEEN VERY WELL RUN BEFORE17

I ARRIVED.  I SIGNED ON AS THE ACCOUNTABLE OFFICER FOR ALL THE18

BUILDINGS AND PROPERTY AND REGISTRY FUNDS AND PERSONNEL.  AND19

I WAS WORKING 20 HOURS A DAY TO TRY TO MAKE SENSE OF THAT JOB. 20

MY INVOLVEMENT WITH THE MACDONALD TRIAL WAS TO WORK21

OUT THE RULES FOR ACCESS, FOR COURTROOM PARTICIPATION, FOR22

MEDIA ACCESS, FOR CONFERENCE ROOMS FOR LAWYERS, FOR CONTROL OF23

EXHIBITS, BUT I DON'T THINK I EVER WAS IN THE COURTROOM A24

SINGLE MINUTE WHILE THE TRIAL ITSELF WAS ACTUALLY IN PROGRESS.25
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Q.   AND, OF COURSE, IN YOUR POSITION YOU WERE IN A1

SUPERVISORY CAPACITY OVER THE DEPUTY CLERKS?2

A.   I WAS.  I HAD A VETERAN DEPUTY CLERK NAMED SHIRLEY3

RODGERS WHO WAS LARGELY RESPONSIBLE IN THE COURTROOM DURING4

THIS TRIAL.5

Q.   ALL RIGHT.  LET ME SHOW YOU -- I'M GOING TO PUT UP ON THE6

SCREEN AN EXCERPT FROM THE TRIAL TRANSCRIPT, TRIAL DAY 20,7

PAGE 13.  AND JUST FOR YOUR INFORMATION, TRIAL DAY 20 HAS BEEN8

IDENTIFIED AS FRIDAY, AUGUST 17TH, 1979.  LET'S JUST HIGHLIGHT9

LINE TEN THROUGH 18 -- OR 13, REALLY, THROUGH 18.  10

DO YOU SEE, JUDGE LEONARD, WHERE IT SAYS BY THE11

COURT, TAKE A RECESS UNTIL TOMORROW MORNING AT NINE O'CLOCK?12

A.   I DO.13

Q.   AND DO YOU SEE WHERE THE COURT REPORTER HAS ADDED THE14

NOTE SAYING THE PROCEEDING WAS ADJOURNED AT 11 -- EXCUSE ME,15

1:17 P.M., TO RECONVENE AT 9:00 A.M. ON FRIDAY, AUGUST 17TH,16

1979?17

A.   I DO.18

Q.   AND I MISSPOKE.  TRIAL DAY 20 IS AUGUST 16TH, 1979.  NOW,19

DOES THIS INDICATE, THEN, THAT THERE'S GOING TO BE NO MORE20

COURT ON THURSDAY, AUGUST 16TH?21

A.   IT DOES SEEM TO.22

Q.   SO, WHAT WOULD BE THE POLICY OF THE COURT AS TO WHAT23

HAPPENS WITH THE COURTROOM IN THAT CIRCUMSTANCE DURING A24

CRIMINAL TRIAL?25
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A.   IT WOULD HAVE BEEN LOCKED DOWN.1

Q.   AND WHAT'S THE REASON FOR THAT?2

A.   WELL, THE REASON IS WE UNDERSTAND CHAIN OF CUSTODY.  AND3

IN A SMALLER CASE, THE DEPUTY CLERK MIGHT HAVE REMOVED ALL THE4

EXHIBITS AND TAKEN THEM WITH HER BACK TO AN EXHIBIT ROOM, BUT5

IN A CASE LIKE THIS WHERE THERE WERE SO MANY DEMONSTRATIVE AND6

DOCUMENTARY EXHIBITS, MS. RODGERS EITHER, WITHOUT ANY7

EXCEPTION, EITHER WOULD HAVE BEEN IN THE COURTROOM OR HAD HAD8

ANOTHER MEMBER OF MY STAFF IN THE COURTROOM WITH THE EXHIBITS9

OR THE COURTROOM WOULD HAVE BEEN LOCKED.10

Q.   ALL RIGHT.  NOW, LET'S TAKE A LOOK ON THE SCREEN AT11

GOVERNMENT EXHIBIT 2077.  DO YOU RECOGNIZE THAT AS A FLOOR12

PLAN OF THE SEVENTH FLOOR -- 13

A.   IT SEEMS TO BE A DIAGRAM OF THE SEVENTH FLOOR AS IT14

APPEARED THEN.  IT'S BEEN ALTERED SINCE THAT TIME.15

Q.   ALL RIGHT.  AND DO YOU TAKE NOTE THAT THE FRONT OF THE16

BUILDING ON NEW BERN AVENUE IS AT THE TOP OF THE PAGE?17

A.   I DO.18

Q.   ALL RIGHT.  WITH THAT ORIENTATION, THEN, CAN YOU POINT19

OUT WHERE JUDGE DUPREE'S COURTROOM WAS?20

A.   JUDGE DUPREE'S COURTROOM WOULD HAVE BEEN RIGHT HERE,21

COURTROOM ONE.22

Q.   ALL RIGHT.  AND THEN CAN YOU ALSO POINT OUT WHERE JUDGE23

DUPREE'S CHAMBERS, WHERE HE ACTUALLY HAD HIS DESK AND SO24

FORTH?25
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A.   WELL, HIS PRIVATE OFFICE WAS THE CORNER OFFICE HERE.1

Q.   ALL RIGHT.  NOW, IS THERE A DOOR OUT INTO THE HALLWAY2

FROM THAT OFFICE?3

A.   THERE IS.4

Q.   AND WHAT WAS THE POLICY ON THAT DOOR?5

A.   THAT DOOR WAS CUSTOMARILY LOCKED BECAUSE IT GAVE ACCESS6

DIRECTLY INTO HIS PRIVATE OFFICE.7

Q.   NOW, IS THERE A DOOR THAT OPENED FROM THE CORRIDOR ONTO A8

LAW CLERK AND LIBRARY AREA?9

A.   THERE IS.  AND THIS IS THE WAY THAT VIRTUALLY EVERYONE10

WOULD HAVE ENTERED JUDGE DUPREE'S CHAMBERS THROUGH THAT DOOR. 11

IT WOULD HAVE OPENED INTO, IN THOSE DAYS, A LARGE LIBRARY12

WHERE BOTH OF HIS LAW CLERKS HAD WORK STATIONS.  AND13

CUSTOMARILY, WE WERE THE FIRST GREETERS OF ANYONE WHO ENTERED14

HIS CHAMBERS.  AND IF SOMEONE WANTED TO SEE THE JUDGE, THEY15

WOULD HAVE MOVED TO THE NEXT OFFICE, WHERE THE VERY16

FORMIDABLE, MS. ALBUS, HIS SECRETARY, PRESIDED.  AND IF YOU17

WANTED TO SEE THE JUDGE, YOU EXPLAINED TO MS. ALBUS WHY YOU18

WANTED TO SEE THE JUDGE AND SHE WOULD BUZZ HIM AND EXPLAIN19

YOUR REQUEST AND EITHER LET YOU IN OR NOT.  HE WAS NOT A20

FELLOW WITH AN OPEN DOOR POLICY.  LAWYERS DIDN'T JUST WANDER21

IN AND CHITTY-CHAT WITH HIM IN HIS OFFICE.22

Q.   IN YOUR EXPERIENCE AS LAW CLERK TO JUDGE DUPREE AND AS23

CLERK OF COURT, CAN YOU TELL US WHAT WAS HIS POLICY ON24

SUBSTANTIVE EX PARTE COMMUNICATION?25
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A.   I THINK ANYONE WHO HAS EVER TRIED A CASE BEFORE ME OR1

WORKED WITH ME KNOWS MY COMPLETE AVERSION TO EX PARTE2

COMMUNICATIONS AND I LEARNED THAT FROM HIM.  3

I HAVE SEEN HIM MANY A TIME WHEN A LAWYER DRIFTED4

FROM POLITE CONVERSATION INTO WHAT MIGHT BE, PERHAPS, AN EX5

PARTE COMMUNICATION, HOLD UP HIS HAND AND SAY LET'S NOT TALK6

ABOUT THAT.  LET'S NOT GO THERE. 7

Q.   ALL RIGHT.  DID THERE COME A TIME -- LET ME PULL UP A8

CALENDAR OF 1979.  DID THERE COME A TIME WHEN YOU ENCOUNTERED9

JUDGE DUPREE ON A WEEKEND?10

A.   I DID VIRTUALLY --11

Q. 2362.12

A. VIRTUALLY EVERY -- 13

Q. GO AHEAD. 14

A.   VIRTUALLY EVERY WEEKEND.  AS I SAID, I WAS WORKING 2015

HOURS A DAY, SEVEN DAYS A WEEK TO TRY TO FIGURE OUT WHAT IT16

MEANT TO BE THE CHIEF EXECUTIVE OFFICER OF THIS COURT.  AND HE17

WORKED INVARIABLY ON THE WEEKENDS.  18

SO, THERE WAS A WEEKEND, AND I KNOW IT WAS IN LATE19

AUGUST, AND I WAS ENOUGH AWARE OF WHAT WAS GOING ON IN THE20

TRIAL TO KNOW THAT THERE HAD BEEN SOME IMPORTANT PROCEEDINGS21

THE FEW DAYS BEFORE, AND SAW HIS CAR IN THE LOT SUNDAY22

AFTERNOON AND JUST WENT IN TO SAY HELLO.  23

HE HAD BOOKS EVERYWHERE, HE HAD LAW BOOKS -- YOU24

KNOW, THIS WAS BEFORE WESTLAW AND LEXIS, WHEN WE USED THE25
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BOOKS, AND HE HAD LAW BOOKS OPENED EVERYWHERE.  AND I SAID,1

WHAT ARE YOU WORKING ON?  AND HE SAID, WELL, THEY'VE THROWN2

SOME THORNY EVIDENTIARY ISSUES AT ME I HAVE TO RULE ON3

TOMORROW AND I'M TRYING TO GET TO THE BOTTOM OF IT.  THAT WAS4

REALLY THE EXTENT OF OUR CONVERSATION.5

Q.   YOU DIDN'T GET INTO THE SUBSTANCE OF IT?6

A.   I DIDN'T.  I WASN'T HIS LAW CLERK ANYMORE.  HE HAD ABLE7

LAW CLERKS.  AND, YOU KNOW, ONE OF THE THINGS I LEARNED YEARS8

AGO WAS IF JUDGE DUPREE WAS AHEAD OF YOU ON THE RESEARCH,9

TALKING TO HIM WAS FRUSTRATING FOR YOU AND NOT VERY HELPFUL10

FOR HIM.  SO, I DIDN'T GO ANY FURTHER.11

Q.   IS IT YOUR OPINION THAT HE -- THAT WAS THE WEEKEND HE WAS12

MULLING THE --13

A.   I KNOW IT WAS BECAUSE I REMEMBER THAT HE HAD -- I14

REMEMBER THE RULINGS COMING THE NEXT DAY.15

Q.   THE RULINGS ON THE STOECKLEY --16

A.   ON THE ADMISSIBILITY OF THE STOECKLEY TESTIMONY.17

Q.   ALL RIGHT.  18

A.   AND ONE THING I MIGHT ADD, MR. BRUCE, WHICH ESCAPES19

EVERYONE WITH TIME, IS THAT IN 1979, THE RULES OF EVIDENCE20

WERE LESS THAN THREE YEARS OLD.  THEY HAD ONLY BEEN ADOPTED IN21

1976.  22

SO, EVIDENCE ISSUES UNDER THE PRECISE WORDING OF23

THOSE RULES WAS VERY DIFFICULT BECAUSE THERE WASN'T A LOT OF24

PRECEDENT.  THERE WASN'T A LOT OF CASE LAW.  SO, WE OFTEN25
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WORKED VERY HARD ON EVIDENCE ISSUES TO BE RIGHT.1

Q.   NOW, IN YOUR EXPERIENCE AS LAW CLERK AND AS CLERK OF2

COURT, DO YOU KNOW ANYTHING ABOUT JUDGE DUPREE'S LUNCHTIME3

HABITS WHEN HE WAS HOLDING COURT?4

A.   ABSOLUTELY.  HE WAS A MAN OF HABIT.  HE RARELY CHANGED5

HIS ROUTINE.  HE TRIED TO RUN HIS COURTROOM WITH CLOCK-LIKE6

PUNCTUALITY AND HE WOULD ADJOURN COURT AT ONE O'CLOCK AND HE7

KEPT ALL HIS LUNCH SUPPLIES IN A SMALL KITCHENETTE IN HIS8

CHAMBERS.  HE WOULD COME OUT, HE WOULD MAKE HIS LUNCH, AND9

CONVERSATION MIGHT HAVE HAPPENED IN THE FEW MINUTES WHILE HE10

MADE HIS LUNCH, BUT THEN HE WOULD TAKE IT BACK INTO HIS11

OFFICE, SHUT THE DOOR, AND IF HE HAD AN ISSUE TO WORK ON,12

WORK.  IF HE DIDN'T, HE WOULD OFTEN TURN ON CLASSICAL MUSIC13

AND RELAX FOR A LITTLE WHILE.14

Q.   SO, THERE WAS NOT MUCH SOCIALIZING?15

A.   EXCEPT FOR THE FEW MINUTES WHEN HE WAS MAKING HIS LUNCH,16

WHERE WE MIGHT TALK ABOUT WHAT HAD HAPPENED IN THE COURTROOM17

THAT MORNING, NO.  I WAS THERE FOR A LONG TIME AND I DON'T18

EVER RECALL SITTING DOWN IN HIS CHAMBERS AND HAVING LUNCH WITH19

HIM.20

Q.   NOW, TRAGICALLY, JUDGE DUPREE DIED.  DO YOU RECALL THE21

APPROXIMATE DATE OF HIS DEATH?22

A.   I THINK IT WAS 1995.23

Q.   DID YOU HAVE A ROLE OR PEOPLE WORKING UNDER YOU HAVE A24

ROLE, JUDGE LEONARD, IN ASSIGNING ROOMS FOR THE MACDONALD TEAM25
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TO USE DURING THE TRIAL?1

A.   I AM SURE WE DID.  I HAVE NO PRECISE -- IT'S BEEN A LONG2

TIME, BUT THAT WOULD HAVE CERTAINLY BEEN SOMETHING THAT I OR3

SOMEONE WORKING UNDER ME WOULD HAVE DONE IN ANY TRIAL.4

          MR. BRUCE:  NO FURTHER QUESTIONS, YOUR HONOR.5

          THE COURT:  CROSS.6

          MR. WIDENHOUSE:  NO, THANK YOU, YOUR HONOR.7

THE COURT:  THANK YOU VERY MUCH, MR. LEONARD. 8

THE WITNESS:  THANK YOU.9

          MR. BRUCE:  AND MAY THE JUDGE BE RELEASED?10

          MR. WIDENHOUSE:  NO OBJECTION.11

          THE COURT:  ALL RIGHT.12

          MR. BRUCE:  YOUR HONOR, THE GOVERNMENT CALLS JIM13

BLACKBURN.14

          THE COURT:  THANK YOU.15

           JAMES L. BLACKBURN, GOVERNMENT WITNESS, SWORN16

D I R E C T   E X A M I N A T I O N 1:56 P.M.17

BY MR. BRUCE:  18

Q.   WOULD YOU STATE YOUR NAME, PLEASE?19

A.   JAMES LESLIE BLACKBURN.20

Q.   WHERE DO YOU LIVE, MR. BLACKBURN?21

A.   IN RALEIGH, NORTH CAROLINA.22

Q.   AND HOW LONG HAVE YOU LIVED IN RALEIGH?23

A.   1969.24

Q.   WHAT IS YOUR CURRENT EMPLOYMENT STATUS?25
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A.   I AM SELF-EMPLOYED.1

Q.   WHAT DO YOU DO?2

A.   WHAT I DO AND HAVE DONE FOR SEVERAL YEARS NOW IS I HOLD3

CONTINUING LEGAL EDUCATION SEMINARS FOR LAWYERS AND PARALEGALS4

IN NORTH AND SOUTH CAROLINA AND OTHER STATES FROM TIME TO5

TIME.  6

I SPEAK ON ETHICS AND PROFESSIONALISM AND MENTAL7

HEALTH ISSUES.  THESE ARE ALL APPROVED BY THE BARS OF BOTH8

STATES.  I HAVE SPOKEN IN OTHER STATES AS WELL.  JUST MOST9

RECENTLY, OKLAHOMA AND KENTUCKY AT THEIR ANNUAL BAR10

CONVENTIONS.11

Q.   ALL RIGHT.  LET ME GO BACK TO THE BEGINNING OF YOUR12

CAREER.  WHERE DID YOU GO TO COLLEGE AND LAW SCHOOL?13

A.   I WENT TO WAKE FOREST IN WINSTON-SALEM AND WENT TO LAW14

SCHOOL AT THE UNIVERSITY OF NORTH CAROLINA AT CHAPEL HILL.15

Q.   AND WHAT WAS YOUR FIRST JOB OUT OF LAW SCHOOL?16

A.   I WAS AN ASSOCIATE ATTORNEY GENERAL, I BELIEVE, WITH THE17

DEPARTMENT OF JUSTICE IN NORTH CAROLINA IN 1969.18

Q.   AND WHAT DID YOU DO AFTER THAT?19

A.   I BECAME AN ASSISTANT U.S. ATTORNEY I BELIEVE IN THE FALL20

-- OCTOBER 1977.21

Q.   OKAY.  AND WHO WAS THE U.S. ATTORNEY WHEN YOU BECAME AN22

ASSISTANT UNITED STATES ATTORNEY?23

A.   GEORGE ANDERSON.24

Q.   AND AS AN ASSISTANT UNITED STATES ATTORNEY, WHAT WERE25
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YOUR DUTIES?1

A.   WELL, I WAS IN CHARGE -- I WAS THE FIRST ASSISTANT U.S.2

ATTORNEY AND I WAS -- WE HAD A SMALL OFFICE THEN, ONLY EIGHT3

OR NINE ASSISTANTS.  I WAS PRIMARILY IN CHARGE OF THE CRIMINAL4

SECTION AND PROSECUTED CASES IN DIFFERENT JURISDICTIONS WITHIN5

THE EASTERN DISTRICT OF NORTH CAROLINA.6

Q.   DID THERE COME A TIME WHEN YOU BECAME INVOLVED IN THE7

PROSECUTION OF U.S. V. MACDONALD?8

A.   YES.9

Q.   AND WHEN WAS THAT?10

A.   I THINK -- I BELIEVE IT WAS THE FALL OF 1977.  NOT LONG11

AFTER I JOINED THE U.S. ATTORNEY'S OFFICE I WAS ASKED TO GET12

INVOLVED IN THAT CASE. 13

Q.   BY THE U.S. ATTORNEY?14

A.   YES.15

Q.   AND DID IT EVENTUALLY COME TO TRIAL?16

A.   IT DID.17

Q.   AND WHAT WAS THE TRIAL TEAM?18

A.   THE TRIAL TEAM WAS MYSELF; GEORGE ANDERSON, THE U.S.19

ATTORNEY; JACK CRAWLEY, AN ASSISTANT U.S. ATTORNEY; AND BRIAN20

MURTAGH, FROM THE U.S. DEPARTMENT OF JUSTICE.21

Q.   ALL RIGHT.  AND WHO DID MOST OF THE ACTUAL QUESTIONING OF22

WITNESSES AND ARGUMENT?23

A.   WELL, I DID MOST OF THE FACT WITNESSES.  BRIAN DID MOST24

OF THE TECHNICAL WITNESSES.  THAT'S HOW WE DIVIDED IT UP. 25
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Q.   ALL RIGHT.  NOW, DID THERE COME A TIME DURING THE TRIAL1

THAT THE PRESENCE OF HELENA STOECKLEY BECAME AN ISSUE?2

A.   YES.3

Q.   LET'S PUT ON THE SCREEN TRIAL DAY 17, PAGE 86, AND4

HIGHLIGHT THE TOP OF THE PAGE.  DO YOU SEE, MR. BLACKBURN,5

WHERE IT SAYS, SECONDLY, WE HAVE HERE UNDER SUBPOENA? 6

A.   YES.7

Q.   WOULD YOU READ THAT, LINE ONE THROUGH 15?8

A.   SECONDLY, WE HAVE HERE UNDER SUBPOENA THE PARENTS OF9

HELENA STOECKLEY.  WE HAVE BEEN TRYING TO LOCATE HER.  IN OUR10

EFFORT TO LOCATE HER, WHICH HAS BEEN FUTILE UP UNTIL NOW, WE11

HAVE SUBPOENAED THEM AS TO THEIR KNOWLEDGE OF HER WHEREABOUTS.12

Q.   ALL RIGHT.  AND YOU CAN CONTINUE READING.13

A.   I'M SORRY.  14

I AM NOT PARTICULARLY ANXIOUS TO MAKE THEM -- I AM15

NOT PARTICULARLY ANXIOUS TO MAKE THEM DO NECESSARILY ALL THAT16

EXPLANATION ABOUT WHAT THEY DON'T KNOW ABOUT THEIR DAUGHTER17

NECESSARILY IN FRONT OF THE CROWD.  I JUST HAVE A FEELING,18

HAVING TALKED TO THEM -- ON THE OTHER HAND, I DO NEED TO PUT19

THEIR TESTIMONY OF RECORD EITHER BEFORE OR AFTER THE LUNCHEON20

BREAK AS TO THEIR KNOWLEDGE OR LACK OF KNOWLEDGE OF HER21

WHEREABOUTS BECAUSE, IF WE CANNOT FIND HER, AFTER SUCH A22

DILIGENT SEARCH, WE WILL SEEK TO HAVE HER DEEMED UNAVAILABLE23

FOR THE PURPOSE OF VARIOUS 800 RULES.  24

Q.   ALL RIGHT.  DO YOU RECALL THAT THE DEFENSE WAS TRYING TO25
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ESTABLISH HELENA STOECKLEY'S UNAVAILABILITY IN TERMS OF TRYING1

TO GET IN HER OUT OF COURT STATEMENTS?2

A.   OH, YES.3

Q.   ALL RIGHT.  LET'S GO DOWN TO THE BOTTOM OF THE PAGE.  IN4

FACT, LET'S GO OVER TO TD-17, 87.  WOULD YOU READ WHERE IT5

STARTS MR. BLACKBURN?6

A.   YOUR HONOR, MAY I RESPOND TO THAT?  I GAVE WADE THIS7

MORNING AT 8:30 THE NEWEST ADDRESS WHICH WE HAD.  IT MAY BE8

THAT ALL OF THIS IS RENDERED ACADEMIC IF THEY DO FIND HER.9

          MR. SEGAL:  WE HAVE SOMEONE WORKING ON THAT.  I10

WOULD SAY THERE IS SOME DIFFICULTY WITH THE ADDRESS THAT WAS11

GIVEN.  THERE IS SOME PROBLEM WITH WHETHER THAT NUMBER EXISTS. 12

WE ARE WORKING ON IT.  ALL I WANT TO SAY IS THAT WE HAVE AN13

OBLIGATION TO MAKE A RECORD AS TO OUR EFFORTS.14

Q.   ALL RIGHT.  DID THE UNITED STATES GOVERNMENT ASSIST IN15

THE LOCATION -- IN THE LOCATING OF HELENA STOECKLEY?16

A.   I BELIEVE THEY DID.17

Q.   AND SO YOU WERE REPRESENTING THE UNITED STATES18

GOVERNMENT, WHICH WAS THE ADVERSARY OF JEFFREY MACDONALD IN19

THIS CASE, IS THAT RIGHT? 20

A.   CORRECT.21

Q.   AND YET THE GOVERNMENT ACTUALLY LOCATED HELENA STOECKLEY,22

THE DEFENSE WITNESS?23

A.   YES.24

Q.   ALL RIGHT.  COULD WE LOOK AT EXHIBIT 2000?  WOULD YOU25
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TAKE A LOOK AT THIS DOCUMENT AND TELL US WHAT IT IS.1

A.   IT IS A WARRANT FOR THE ARREST OF A WITNESS.2

Q.   AND WHO IS THE WITNESS?3

A.   HELENA STOECKLEY.4

Q.   AND DO YOU RECALL THIS WARRANT BEING ISSUED DURING THE5

TRIAL?6

A.   YES.7

Q.   AND WHAT WERE THE CIRCUMSTANCES?8

A.   WELL, THE CIRCUMSTANCES WERE THAT I THINK SHE HAD BEEN9

LOCATED OR THIS MAY HAVE BEEN BEFORE SHE WAS LOCATED, I DON'T10

RECALL, AND THAT SHE WAS TO BE ARRESTED AND BROUGHT BACK TO11

NORTH CAROLINA TO TESTIFY AS A MATERIAL WITNESS IN THE CASE.12

Q.   OKAY.  DID THERE COME A TIME WHEN YOU LEARNED THAT SHE13

HAD BEEN ARRESTED ON THIS WARRANT?14

A.   YES.15

Q.   AND HOW DID YOU LEARN THAT, IF YOU RECALL?16

A.   I DON'T RECALL.17

Q.   ALL RIGHT.  LET'S GO TO TRIAL DAY 19, PAGE 14.  AND IF18

YOU WOULD START AT THE END OF LINE 12, WHERE IT SAYS WHAT I19

REALLY GOT YOU UP HERE FOR.20

A.   THAT IS NOT TO SAY I WON'T LET EVERYBODY HAVE HIS FULL21

SAY.  I WILL DO IT IF I CAN.  WHAT I REALLY GOT YOU UP HERE22

FOR IS TO TALK ABOUT THIS STOECKLEY PROBLEM.  I UNDERSTAND 23

SHE IS IN CUSTODY.  I UNDERSTAND THAT SHE CAN BE KEPT LIKE24

THAT FOR 72 HOURS WITHOUT BEING LET OUT.  25
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NOW, AS FAR AS FINDING HER AND MAKING HER AVAILABLE1

IS CONCERNED, I THINK THE COURT HAS DONE ABOUT ALL IT CAN DO. 2

I SUGGEST TO YOU THAT YOU OUGHT TO GET YOUR EVIDENCE SO3

SCHEDULED AS TO ACCOMMODATE THIS PARTICULAR THING RATHER THAN4

RUN THE RISK THE NEXT TIME SHE GOES THAT SHE CAN'T BE FOUND BY5

ANYBODY.  6

Q.   KEEP READING.7

A.   SO, NOW THAT SHE IS AVAILABLE, I THINK THAT MOOTS THE8

QUESTION OF WHETHER OR NOT WE CAN TAKE UP SECONDARY EVIDENCE9

OF WHAT SHE WOULD HAVE SAID, AND I DON'T THINK IN THIS KIND OF10

CASE IF SHE IS AVAILABLE IT OUGHT TO BE DONE.  MY FEELING11

ABOUT THAT IS THAT, HAVING MADE HER AVAILABLE, THAT YOU MUST12

NOW AVAIL YOURSELF OF HER AVAILABILITY.13

Q.   AND WHAT DOES MR. SEGAL REPLY?14

A.   I ABSOLUTELY AGREE THAT IT IS OUR DESIRE TO DO THAT.  WE15

NEED TO KNOW, HOWEVER, YOUR HONOR -- YOU SAY SHE IS IN16

CUSTODY.  IS SHE IN CUSTODY HERE IN RALEIGH OR IS SHE IN17

GREENVILLE?  18

          LAW CLERK:  SHE IS IN CUSTODY IN GREENVILLE --19

          THE COURT:  (INTERPOSING.)  GREENVILLE, SOUTH20

CAROLINA.21

          LAW CLERK:  -- AND THEY ARE READY TO TRANSPORT HER22

HERE.23

Q.   AND WHAT DO YOU SAY AT THAT POINT?24

A.   PICKENS COUNTY JAIL IS WHAT I HAVE BEEN TOLD.25
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Q.   NOW, THIS CONVERSATION WAS GOING ON AT A BENCH1

CONFERENCE, IS THAT RIGHT?2

A.   YES.3

Q.   SO, IT COULDN'T BE HEARD BY ALL PARTIES IN THE COURTROOM?4

A.   THAT'S CORRECT.5

Q.   ALL RIGHT.  AND SOMEONE HAD OBVIOUSLY INFORMED YOU OF HER6

LOCATION IN THE PICKENS COUNTY JAIL?7

A.   YES.8

Q.   ALL RIGHT.  THEN THERE'S A DISCUSSION ABOUT DISTANCES TO9

GREENVILLE AND SO FORTH.  AND LET'S GO TO THE NEXT PAGE.  AND10

STARTING WITH I WOULD REQUEST, READ THAT IF YOU WOULD?11

A.   I WOULD REQUEST THAT SHE BE BROUGHT HERE FORTHWITH TO12

RALEIGH AND, AS SOON AS SHE IS HERE AND WE HAVE A CHANCE TO13

INTERVIEW HER, WE INTEND TO CALL HER AS A WITNESS.  THAT IS MY14

REQUEST AND IF I CAN BE NOTIFIED --15

          THE COURT:  THAT IS ALL WE NEEDED TO KNOW.  JUST16

TELL THE MAGISTRATE THAT THERE IS NO BOND AND JUST BRING HER17

HERE AND MAKE HER AVAILABLE TO DEFENSE COUNSEL.18

          LAW CLERK:  HE IS AWAITING WORD FROM OUR OFFICE.19

          DO YOU WANT ME TO CONTINUE?20

Q.   NO.  NOW, WAS IT YOUR UNDERSTANDING THAT HELENA STOECKLEY21

WAS GOING TO BE BROUGHT THERE FOR A DEFENSE INTERVIEW AND A22

PROSECUTION INTERVIEW?23

A.   I AM NOT CERTAIN THAT WE KNEW ABOUT THE INTERVIEW PROCESS24

UNTIL THE NEXT MORNING WHEN SHE WAS THERE.  WE MAY HAVE KNOWN25
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THE DAY BEFORE, BUT AT SOME POINT, EITHER THE AFTERNOON BEFORE1

OR THAT NEXT MORNING, WE KNEW THAT.2

Q.   OKAY.  AND THIS PAGE WE'RE LOOKING AT IS TRIAL DAY 19,3

WHICH WOULD BE WEDNESDAY, AUGUST 16TH, 1979.  SO, THE NEXT --4

I'M SORRY, WEDNESDAY, AUGUST 15TH, 1979.  NOW, THE NEXT DAY5

WAS COURT SUSPENDED FOR THESE INTERVIEWS TO TAKE PLACE?6

A.   YES.7

Q.   AND THE DEFENSE INTERVIEW WAS FIRST, WAS IT NOT?8

A.   YES.  9

Q.   SO, THE PROSECUTION TEAM WAS AT EASE WAITING FOR THE10

DEFENSE TO COMPLETE THE INTERVIEW?11

A.   I WOULDN'T SAY WE WERE AT EASE, BUT WE WEREN'T IN THE12

COURTROOM.13

Q.   ALL RIGHT.  DID THERE COME A TIME WHEN JUDGE DUPREE14

CALLED THE PARTIES BACK TO THE COURTROOM?15

A.   YES.16

Q.   AND LET'S GO TO TRIAL DAY 20, PAGE THREE.  DO YOU SEE17

WHERE IT SAYS AT THE TOP OF THE PAGE 1:00 P.M.?18

A.   YES.19

Q.   AND DO YOU SEE AT LINES TEN THROUGH 17 WHERE THE COURT IS20

ASKING FOR A REPORT?21

A.   YES.22

Q.   AND READ LINES 17 THROUGH 22 CONCERNING MR. SMITH'S23

REPLY.24

A.   YOUR HONOR, LET ME EXPRESS THE THANKS OF THE DEFENSE FOR25
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THE COURT'S INDULGENCE AND THE JURY'S INDULGENCE THIS MORNING,1

AS WE HAVE HAD AN OPPORTUNITY TO TALK WITH THIS WITNESS WHO2

HAS, INDEED, BEEN UNAVAILABLE TO EITHER SIDE FOR A LONG PERIOD3

OF TIME.4

Q.   ALL RIGHT.  AND READ THE NEXT SENTENCE, IF YOU WOULD.5

A.   WE HAVE ALMOST CONCLUDED OUR DISCUSSIONS WITH THE WITNESS6

AND WILL BE IN A POSITION VERY SHORTLY TO TURN THE WITNESS7

OVER TO THE GOVERNMENT IF THE GOVERNMENT DESIRES TO TALK WITH8

THE WITNESS.  WE WILL LEAVE ANY REMARKS TO MR. BLACKBURN. 9

Q.   AND THEN THERE'S AN EXCHANGE BETWEEN YOU AND THE JUDGE10

THAT THE SUBSTANCE IS THAT YOU DO WANT TO TALK TO THE WITNESS?11

A.   YES.  THE JUDGE SAYS WILL IT TAKE ANY PARTICULAR DEGREE12

IN EDUCATION IN THE GUESS THAT YOU WOULD WANT TO TALK TO HER13

AND I SAID, NO, SIR, I DON'T THINK IT WOULD. 14

Q.   OKAY.  NOW, LET'S MOVE FORWARD TO PAGE SIX OF TRIAL DAY15

20.  AND DO YOU SEE DOWN ON LINE 16 THROUGH 20 --16

A.   YES.17

Q.   -- WHERE THE JUDGE EXCUSES THE JURY UNTIL TOMORROW18

MORNING AT NINE O'CLOCK?19

A.   YES.20

Q.   DO YOU SEE WHERE IT SAYS JURY EXITS AT 1:08 P.M.?21

A.   YES.22

Q.   NOW, LET'S GO TO TRIAL DAY 20, PAGE 13 -- SORRY, PAGE 12. 23

PAGE 12.  DO YOU SEE AT THE VERY BOTTOM WHERE IT SAYS MR.24

BLACKBURN?25
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A.   YES.1

Q.   WOULD YOU READ THAT SENTENCE AND THEN WE'LL MOVE IT OVER2

TO THE NEXT PAGE?3

A.   I MIGHT ASK COUNSEL, I KNOW YOU HAVE SAID THAT I COULD4

SEE HER SHORTLY, BUT CAN YOU BE MORE SPECIFIC AS TO WHEN5

SHORTLY MIGHT COME?6

          MR. SEGAL:  I NEED TO DEFINE A COUPLE OF MATTERS,7

MR. BLACKBURN, BUT I WOULD SAY BY TWO O'CLOCK.  I JUST WANT TO8

ADD FOR THE RECORD, YOUR HONOR, THE REQUEST IN REGARD TO9

WHETHER MS. STOECKLEY SHOULD BE RELEASED OR NOT WAS THE10

REQUEST THAT I CONVEYED AT HER INSTANCE.  IT IS NOT11

NECESSARILY MY REQUEST, YOUR HONOR. 12

          THE COURT:  ALL RIGHT.  I DIDN'T IDENTIFY YOU WITH13

THE REQUEST.  YOU WERE JUST COMMUNICATING A REQUEST BY THE14

WITNESS AND HER BOYFRIEND.15

          MR. SEGAL:  YES, YOUR HONOR.16

          THE COURT:  TAKE A RECESS UNTIL TOMORROW MORNING AT17

NINE O'CLOCK.18

Q.   AND THEN THE CLERK -- I'M SORRY, THE COURT REPORTER ADDS19

A NOTE SAYING WHAT?20

A.   THE PROCEEDING WAS ADJOURNED AT 1:17 P.M., TO RECONVENE21

AT 9:00 A.M. ON FRIDAY, AUGUST 17TH, 1979.22

Q.   SO, THERE WAS NO MORE COURT THAT DAY?23

A.   I'M SORRY?24

Q.   THERE WAS NO MORE COURT THAT DAY?25
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A.   THAT'S CORRECT.1

Q.   NOW, DID YOU, IN FACT, HAVE THE WITNESS TURNED OVER TO2

YOU BY ABOUT 2:00 P.M. FOR AN INTERVIEW I MEAN?3

A.   YES.  YES.  YES.4

Q.   OKAY.  AND 2:00 P.M. IS CONSISTENT WITH YOUR5

RECOLLECTION?6

A.   YES.7

Q.   DO YOU HAVE ANY IDEA HOW THE WITNESS GOT FROM THE SEVENTH8

FLOOR, WHERE THE DEFENSE WAS INTERVIEWING HER, TO THE EIGHTH9

FLOOR, WHERE THE U.S. ATTORNEY'S OFFICE IS LOCATED?10

A.   NO.11

Q.   LET'S LOOK AT GOVERNMENT EXHIBIT 2080.  CAN YOU TELL US12

WHAT THAT IS, MR. BLACKBURN?13

A.   I THINK IT'S AN EIGHTH FLOOR FLOOR PLAN OF THE FEDERAL14

BUILDING IN RALEIGH.15

(GOVERNMENT EXHIBIT NUMBER 208016

WAS IDENTIFIED FOR THE RECORD.)17

Q.   OKAY.  NOW, WAS THE U.S. ATTORNEY'S OFFICE ON THE EIGHTH18

FLOOR --19

A.   YES.20

Q.   -- WHILE YOU WERE WORKING THERE?21

A.   YES.  YES.22

Q.   AND JUST FOR ORIENTATION, THE GRAND JURY ROOM IS ALSO ON23

THE EIGHTH FLOOR, IS THAT RIGHT? 24

A.   YES, IT WAS AT THE OTHER END OF THE HALL I BELIEVE.25
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Q.   JUST INDICATE WITH YOUR HAND, TOUCH WHERE THE GRAND JURY1

ROOM IS.2

A.   I THINK RIGHT AROUND THAT LAST AREA, IF I'VE GOT THE3

RIGHT --4

Q.   WELL, NOW, NEW BERN AVENUE IS ON THE FRONT AT THE BOTTOM.5

A.   OKAY.  THERE WE GO.  THE BOTTOM LEFT-HAND PART OF THE6

BUILDING OR THE PAGE.7

Q.   I'M SORRY.  LET'S SWITCH EXHIBITS TO 2081.  I THINK I GOT8

THE -- 2082.  OKAY.  THIS ONE'S MORE CLEAR.  NOW, IF YOU WOULD9

TAP -- WHAT DOES HE TAP TO GET THAT -- NOW, WOULD YOU MARK ON10

THIS EXHIBIT THE LOCATION OF THE GRAND JURY ROOM?11

A.   (WITNESS COMPLIES.)12

Q.   ALL RIGHT.  NOW, THE AREA BORDERED IN YELLOW, IS THAT THE13

U.S. ATTORNEY'S OFFICE AS IT EXISTED IN 1979?14

A.   YES.15

Q.   ALL RIGHT.  NOW, CAN YOU INDICATE BY TOUCHING THE SCREEN16

WHERE MR. ANDERSON, THE U.S. ATTORNEY'S OFFICE WAS?17

A.   (WITNESS COMPLIES.)18

Q.   OKAY.  AND NOW INDICATE WHERE YOUR OFFICE WAS.19

A.   (WITNESS COMPLIES.)20

Q.   OKAY.  THAT WAS YOUR OFFICE AS FIRST ASSISTANT U.S.21

ATTORNEY?22

A.   YES.23

Q.   AND OBVIOUSLY THERE'S AN OFFICE BETWEEN THE TWO, AND WHO24

SAT THERE?25
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A.   MARIE SMITH.  SHE WAS THE ADMINISTRATIVE ASSISTANT TO MR.1

ANDERSON.2

Q.   OKAY.  IN WHICH OF THESE ROOMS DID THE INTERVIEW OF3

HELENA STOECKLEY TAKE PLACE?4

A.   MR. ANDERSON'S OFFICE.5

Q.   OKAY.  NOW, DID MR. ANDERSON HAVE A DESK IN THE OFFICE?6

A.   YES.7

Q.   THE RIGHT SIDE OF THE PAGE BEING WEST AND THE BOTTOM OF8

THE PAGE BEING NORTH, WHICH WAY WAS HIS DESK FACING?9

A.   HIS DESK WAS FACING OUT THE WINDOWS TOWARDS THE STATE10

CAPITOL.  I DON'T KNOW.  YOU'LL HAVE TO TELL ME THAT11

DIRECTION.12

Q.   OKAY.  WELL, YOU KNOW WHICH WAY THE STATE CAPITOL WAS, SO13

YOU TELL ME.14

A.   IT WENT OUT THAT WAY.15

Q.   ALL RIGHT.  SO, IT WAS FACING OUT THAT WAY?16

A.   YES.17

Q.   AND WAS IT ALIGNED SQUARE WITH WALLS OR WAS IT AT AN18

ANGLE?19

A.   IT WAS SQUARE WITH THE WALLS.20

Q.   OKAY.  NOW, WHO PARTICIPATED IN THE INTERVIEW OF HELENA21

STOECKLEY?22

A.   GEORGE ANDERSON WAS THERE.  HE SAT BEHIND HIS DESK.  I23

WAS THERE AND I BELIEVE I SAT IN A CHAIR TO HIS LEFT.  AT THAT24

TIME, THERE WERE TWO LARGE, OVERSTUFFED CHAIRS AND A SOFA, A25
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SOFA ALONG THE WALL.  HELENA STOECKLEY WAS THERE.  BRIAN1

MURTAGH WAS THERE.  JACK CRAWLEY WAS THERE.2

Q.   OKAY.  NOW, YOU SAID MR. ANDERSON WAS SITTING BY HIS DESK3

-- I MEAN BEHIND HIS DESK LOOKING OUT.  SO, JUST FOR CLARITY,4

SINCE PERSON STREET IS WRITTEN ON THERE, WAS HE LOOKING OUT5

TOWARDS PERSON STREET?6

A.   YES.7

Q.   OKAY.  NOW, WERE THERE ANY PEOPLE OTHER THAN THE8

ASSISTANT U.S. ATTORNEYS AND THE U.S. ATTORNEY AND HELENA9

STOECKLEY IN THE ROOM DURING THE INTERVIEW?10

A.   NO.11

Q.   ALL RIGHT.  WAS THIS A PRETTY IMPORTANT INTERVIEW?12

A.   YES.13

Q.   CAN YOU EXPLAIN WHY?14

A.   WE WERE, I THINK, INTO THE DEFENSE CASE.  THE DEFENDANT,15

DR. MACDONALD, HAD LONG ALLEGED THAT HIPPIE INTRUDERS HAD16

PARTICIPATED IN THE MURDER OF HIS FAMILY.  17

HELENA STOECKLEY WAS KNOWN AS SOMEONE WHO WAS A18

PERSON WHO HAD ONCE LIVED IN FAYETTEVILLE, NORTH CAROLINA.  WE19

KNEW THAT THE DEFENSE WANTED TO USE OUT OF COURT WITNESS20

STATEMENTS AS AN EXCEPTION TO THE HEARSAY RULE THAT WOULD, YOU21

KNOW, BE POSSIBLE TO BE ADMITTED.22

          IT WAS IMPORTANT TO, I THINK, BOTH SIDES FRANKLY TO23

INTERVIEW HER.  SINCE SHE WAS A DEFENSE WITNESS ESSENTIALLY24

THEY WENT FIRST IN THE MORNING.  25
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AND THEN JUDGE DUPREE, I REMEMBER SAYING WORDS TO1

THIS EFFECT, HE DIDN'T WANT ANYBODY TO BE SURPRISED AND SO HE2

WAS GOING TO ALLOW BOTH SIDES TO INTERVIEW HER.  AND SO WE DID3

THAT AFTERNOON.  4

WE THOUGHT THIS WAS AN IMPORTANT INTERVIEW.  ALL5

WITNESS INTERVIEWS, OF COURSE, ARE IMPORTANT IN A TRIAL, BUT6

WE THOUGHT THIS WAS PARTICULARLY SIGNIFICANT.7

Q.   WELL, IS IT FAIR TO SAY THAT THE MACDONALD DEFENSE WAS8

POINTING AT HELENA STOECKLEY AS A PRIME SUSPECT?9

A.   OH, YES.10

Q.   AND THE OUT OF COURT STATEMENTS YOU MENTIONED THAT WERE11

BEING PROFFERED WERE WITNESSES TO WHOM HELENA STOECKLEY HAD12

MADE ADMISSIONS?13

A.   I THINK THAT DURING THE 1970S SHE WAS SORT OF A VAGABOND,14

LIVING IN DIFFERENT LOCATIONS, LIVING WITH DIFFERENT PEOPLE,15

AND AT VARIOUS TIMES HAD MADE STATEMENTS THAT WERE -- COULD 16

BE CONSTRUED AS ADMISSIONS TO THESE PEOPLE.  SHE HAD ALSO MADE17

OTHER STATEMENTS AS WELL.18

Q.   AND SO YOU DIDN'T KNOW WHAT SHE WAS GOING TO SAY?19

A.   THAT'S CORRECT.20

Q.   ALL RIGHT.  WELL, DESCRIBE WHAT HAPPENED AS THE INTERVIEW21

BEGAN.22

A.   I THINK I WAS THE ONE WHO ASKED HER QUESTIONS.  MAYBE I23

WAS THE ONLY ONE.  I DON'T REMEMBER THAT.  BUT I DO REMEMBER I24

DID ASK HER QUESTIONS.  25
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AND SHE SAT DOWN IN THE CHAIR OPPOSITE ME, ONE OF1

THOSE OVERSTUFFED CHAIRS, AND AFTER WE DID THE INTRODUCTIONS,2

I SAID WORDS TO THE EFFECT, HELENA, ARE YOU INVOLVED IN THIS3

CASE?  WERE YOU THERE?  DID YOU PARTICIPATE IN THESE MURDERS?  4

AND SHE SAID TO ME VERY CLEARLY, NO, I DID NOT.  I WAS NOT5

THERE.  THEN SHE SAID TO ME, WORDS TO THE EFFECT, DO YOU HAVE6

ANY EVIDENCE THAT I WAS THERE?  AND I REMEMBER SAYING BACK TO7

HER, NO, HELENA, WE DON'T, EXCEPT FOR SOME OF YOUR OWN8

STATEMENTS.  9

Q. NOW, WAS THAT -- 10

A. AND ONE MORE THING I SAID TO HER AND THAT WAS, WE DON'T11

EVEN HAVE YOUR FINGERPRINTS THERE.  AND BEYOND THAT, MY MEMORY12

IS PRETTY MUCH GONE OF WHAT SHE DID SPECIFICALLY SAY.13

Q.   BUT YOU CLEARLY REMEMBER THAT FIRST MOMENT WHEN SHE14

ANSWERED YOUR FIRST MATERIAL QUESTION?15

A.   THAT'S CORRECT.16

Q.   AND CAN YOU DESCRIBE YOUR REACTION WHEN YOU HEARD HER17

ANSWER?18

A.   IT WAS LIKE THE AIR CAME OUT OF A BALLOON, I GUESS.  IT19

WAS JUST RELIEF AND WE RELAXED.  AND THEN WE SPENT TIME, I20

SUSPECT, JUST ASKING HER QUESTIONS TO BOLSTER OR SUPPORT OR BE21

MORE INQUISITIVE AS TO WHAT SHE MIGHT SAY IF SHE WERE CALLED22

TO TESTIFY, WHICH SHE, I THINK, WAS GOING TO BE CALLED TO23

TESTIFY.24

Q.   NOW, DID YOU AT ANY TIME DURING THE INTERVIEW OF HELENA25
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STOECKLEY THREATEN TO PROSECUTE HER FOR THE MURDERS OF JEFFREY1

MACDONALD'S FAMILY?2

A.   NO, I NEVER DID THAT.3

Q.   AND WOULD IT HAVE EVEN BEEN POSSIBLE, IN YOUR VIEW, TO4

PROSECUTE HELENA STOECKLEY FOR THOSE MURDERS?5

A.   I HAVE NO IDEA.  I WILL TELL YOU THE REASON I SAY IT THAT6

WAY IS BECAUSE THE ISSUE OF STATUTE OF LIMITATIONS WAS AT7

HAND.  I THINK, AT THAT TIME, I'M NOT FOR CERTAIN, BUT I THINK8

IT WAS A FIVE YEAR STATUTE OF LIMITATIONS ON THIS SORT OF9

THING AND THAT WOULD HAVE PASSED.  10

THE ISSUE OF WHETHER THIS WAS A CAPITAL CASE OR NOT,11

THEREBY ESCAPING THE STATUTE OF LIMITATIONS, WE NEVER12

RESOLVED.  13

JUDGE DUPREE, I REMEMBER IN SOME PRETRIAL14

DISCUSSIONS, I THINK TREATED IT AS THOUGH, BECAUSE HE GAVE15

EACH SIDE 20 JURY CHALLENGES, BUT HE -- WE NEVER RAISED THE16

ISSUE -- NEITHER SIDE RAISED THE ISSUE OF WHETHER IT WAS A17

CAPITAL CASE.18

Q.   OKAY.  NOW, TO THE BEST OF YOUR RECOLLECTION,19

APPROXIMATELY HOW LONG DID THE INTERVIEW BY THE PROSECUTION OF20

HELENA STOECKLEY TAKE?21

A.   I WOULD HAZARD A GUESS OF ABOUT AN HOUR.22

Q.   ALL RIGHT.  AND AFTER THE INTERVIEW WAS OVER, THERE WAS23

NO MORE COURT, RIGHT?24

A.   THAT'S CORRECT.25
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Q.   AND DID YOU HAVE AN OCCASION LATER THAT DAY TO BUMP INTO1

WADE SMITH IN THE BUILDING? 2

A.   YES.3

Q.   AND DID YOU AND HE HAVE A CONVERSATION ABOUT THE TWO4

INTERVIEWS, THE DEFENSE AND PROSECUTION INTERVIEWS?5

A.   YES.6

Q.   TELL US ABOUT THAT.7

A.   I DON'T RECALL THAT HE TOLD ME ANYTHING, YOU KNOW, ABOUT8

THE INTERVIEWS THAT THEY HAD CONDUCTED AND I DON'T KNOW THAT I9

ASKED HIM.  I DO RECALL TELLING HIM THAT DAY THAT HELENA HAD10

TOLD US THAT SHE WAS NOT PRESENT AT THE MACDONALD APARTMENT11

AND DID NOT PARTICIPATE IN THE MURDERS AND THAT'S WHAT SHE WAS12

GOING TO SAY.  I DO REMEMBER TELLING HIM THAT.13

Q.   DID HE INDICATE ANY REACTION TO THAT VIS-A-VIS THE14

DEFENSE INTERVIEWS?15

A.   I'M SURE HE DID.  I JUST DON'T RECALL WHAT IT WAS.16

Q.   ALL RIGHT.  BUT DID HE SAY ANYTHING TO YOU TO THE EFFECT17

OF, WELL, WE REALLY GOT SOME GOOD STUFF FROM HER OR ANYTHING18

LIKE THAT?19

A.   OH, NO.  NO.  NO.  NO.  NO. 20

Q.   DID HE SAY TO YOU THAT SHE HAD CONFESSED --21

A. NO.22

Q. -- INVOLVEMENT --23

A. NO.24

Q. -- DURING THE DEFENSE INTERVIEW?25
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A.   NO.  1

Q.   SO, WHEN YOU WENT TO COURT THE NEXT DAY, DID YOU THINK2

THAT HELENA STOECKLEY HAD MADE ANY ADMISSIONS TO ANYBODY ON3

THE DAY OF THE INTERVIEWS?4

A.   NO.  I HAD NO IDEA WHAT SHE WAS GOING TO SAY ON DIRECT5

FROM THE DEFENSE. 6

          MR. BRUCE:  MAY I HAVE JUST A MOMENT, YOUR HONOR?7

          THE COURT:  YES, SIR.8

(PAUSE.)9

          MR. BRUCE:  SORRY, YOUR HONOR.  I'M READY NOW. 10

BY MR. BRUCE:11

Q.   LET'S PUT UP TD-21, PAGE FIVE.  DO YOU SEE, MR.12

BLACKBURN, THAT THESE ARE THE PROCEEDINGS FOR FRIDAY, AUGUST13

17TH, 1979?14

A.   YES.15

Q.   DO YOU SEE DOWN ON LINE 19, WHERE -- OR 18, WHERE MR.16

SEGAL CALLS HELENA STOECKLEY TO THE STAND.17

A.   YES.18

Q.   AND THEN YOU ASK FOR A BENCH CONFERENCE?19

A.   YES.20

Q.   OKAY.  LET'S GO OVER TO PAGE SIX, AND READ WHAT YOU SAY21

THERE.22

A.   THIS IS THE ONE, OF COURSE, WE ALL TALKED TO YESTERDAY. 23

I REMEMBER YOU TALKING ABOUT A VOIR DIRE.  I KNOW THAT WADE24

MENTIONED THIS MORNING THAT SHE HAD COMMENTED ON THE NECESSITY25
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OF WANTING AN ATTORNEY.  I JUST WANTED TO BE SURE BEFORE WE1

GOT STARTED HOW WE'RE GOING TO GO.2

          MR. SMITH:  I THINK OUR POSITION, JUDGE -- OF3

COURSE, WE WILL DO WHATEVER YOUR HONOR WISHES TO DO -- BUT I4

FEEL THAT WE WILL JUST GO AHEAD WITH HER IF WE CAN AND SEE5

WHAT HAPPENS.6

          MR. BLACKBURN:  I THINK THAT IS FINE.7

          THE COURT:  WELL, LET'S GO.8

Q.   ALL RIGHT.  SO, HERE YOU'RE BRINGING UP THE POSSIBILITY9

OF HELENA STOECKLEY HAVING AN ATTORNEY BEFORE SHE TESTIFIES?10

A.   THAT'S CORRECT.11

Q.   AND MR. SMITH, REPRESENTING MACDONALD, SAYS NO, LET'S12

JUST GO AHEAD?13

A.   THAT'S CORRECT.14

Q.   ALL RIGHT.  NOW, YOU WERE PRESENT, OF COURSE, FOR THE15

DIRECT EXAMINATION OF HELENA STOECKLEY?16

A.   I WAS.17

Q.   AND IS IT FAIR TO SAY THAT DURING THAT DIRECT EXAMINATION18

SHE WAS NOT GIVING ANY EVIDENCE FAVORABLE TO THE DEFENSE?19

A.   YES, THAT'S FAIR TO SAY.20

Q.   OKAY.  LET'S GO FORWARD TO TRIAL DAY 21, PAGE 107.  DO21

YOU SEE WHERE MR. SEGAL ASKS FOR A BENCH CONFERENCE?22

A.   YES.23

Q.   CAN YOU READ THE REST OF THE PAGE?24

A.   MR. SEGAL:  AT THIS TIME, YOUR HONOR, I ASK FOR LEAVE OF25
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COURT TO TAKE THIS WITNESS AS ON CROSS, BECAUSE SHE IS A1

SURPRISE AND HOSTILE WITNESS.  2

I REPRESENT TO THE COURT THAT DURING THE INTERVIEWS3

WITH ME AND WITH OTHER PERSONS PRESENT SHE STATED THAT WHEN4

SHE LOOKED AT THE PICTURE SHE HAD A RECOLLECTION OF STANDING5

OVER A BODY HOLDING A CANDLE, SEEING A MAN'S BODY ON THE6

FLOOR.  7

I ALSO MUST SAY, YOUR HONOR, WE ARE NOW DOWN TO THE8

BOTTOM FIVE OR SIX CRITICAL THINGS THAT SHE REVEALED9

YESTERDAY.  I HAVE A FEELING, BASED UPON HER ANSWER TO THIS10

ONE NOW, THAT WHEN AND IF I ASK HER IN  DIRECT FASHION, THAT I11

MAY GET NEGATIVE ANSWERS.  12

I HAD NO ANTICIPATION OF THAT, BECAUSE YESTERDAY13

THROUGHOUT THE TIME THAT SHE HAD MADE THESE STATEMENTS, WE14

ACCEPTED THEM, DID NOT EXPECT CONTRARY.  15

WE HAVE NOT HAD ANY DIFFERENT STATEMENTS FROM HER16

AND WE FEEL THAT WE ARE ENTITLED TO THE PLEA OF SURPRISE AS17

WELL AS THE FACT, I THINK, AT THIS POINT -- THE EXTENT OF HER18

HOSTILE RELATIONSHIP NOT IN TERMS OF MANNER BUT OF THE19

HOSTILITY OF HER INTEREST TO THE DEFENDANT.  20

I AM GOING TO TELL YOUR HONOR THE OTHER THINGS THAT21

SHE HAS SAID.  WOULD THAT BE APPROPRIATE NOW TO EXPEDITE, OR22

SHOULD WE DO IT ONE AT A TIME?23

          THE COURT:  WELL, IF IT WILL SAVE ANY TRIPS UP HERE24

MAYBE YOU SHOULD TELL US NOW.25
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          MR. SEGAL:  SHE HAS ALREADY ACTUALLY SAID SOMETHING,1

AND I DID NOT WANT TO RAISE A SURPRISE QUESTION.  I WANT TO DO2

IT ALL AT ONE TIME.  THE PHOTOGRAPH THAT I SHOWED HER OF THE3

BEDROOM OF KRISTEN MACDONALD DURING THE INTERVIEW YESTERDAY,4

SHE STATED THAT SHE REMEMBERED RIDING THE ROCKING HORSE WHEN5

SHE LOOKED AT THE PICTURE.  6

SHE ALSO STATED YESTERDAY SHE REMEMBERED STANDING AT7

THE END OF THE SOFA HOLDING A CANDLE.  SHE ALSO SAID WHEN SHE8

SAW THE BODY OF KRISTEN MACDONALD, THE ONE WHEN SHE WAS9

CLOTHED WITH THE BABY BOTTLE, THAT THAT PICTURE LOOKED10

FAMILIAR TO HER.  THAT SCENE LOOKED FAMILIAR.11

          SHE ALSO SAID WHEN SHE WAS SHOWN THE PHOTOGRAPH OF12

COLETTE MACDONALD, THE SAME ONE I SHOWED HER TODAY, THAT SHE13

SAID THAT THE FACE IN THAT PICTURE LOOKED FAMILIAR, EXCEPT14

THAT THE CHIN WAS BROKEN AND MADE IT A LITTLE HARD.  15

SHE ALSO STATED, AND I'M GOING TO GET TO IT -- SHE'S16

GOTTEN TO THE POINT WHERE SHE DOES NOT SOUND LIKE SHE IS GOING17

TO COOPERATE FURTHER -- THAT SHE WAS STANDING AT THE CORNER OF18

HONEYCUTT ACROSS FROM MELONY VILLAGE.  SHE HAS A RECOLLECTION19

OF STANDING THERE DURING THE EARLY MORNING HOURS OF FEBRUARY20

17TH, 1970.  SHE FURTHER STATED YESTERDAY, AND I INTEND TO ASK21

HER NOW, THAT SHE HAS A RECOLLECTION OF STANDING OUTSIDE OF22

THE HOUSE LOOKING AT HER HANDS AND SAYING, MY GOD, THE BLOOD; 23

OH MY GOD, THE BLOOD.  SHE SAID THAT TOOK PLACE FEBRUARY 17TH,24

1970.25
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          THERE ARE WITNESSES TO EACH OF THESE THINGS.  I MUST1

SAY, YOUR HONOR, THERE WERE PERSONS PRESENT THE ENTIRE TIME2

THIS TOOK PLACE.  3

I INTEND TO NOW ASK HER DIRECTLY EACH OF THESE4

QUESTIONS.  IF SHE REFUSES OR DENIES HER STATEMENT, I ASK FOR5

LEAVE TO CONFRONT HER; DID YOU NOT SAY THAT YESTERDAY WHEN YOU6

WERE CONFRONTED WITH THESE PHOTOS?  7

IF SHE PERSISTS IN DENYING IT WE WILL OF COURSE8

IMPEACH HER AS WE HAVE THE RIGHT TO IMPEACH HER UNDER THE9

RULES.  ALTHOUGH WE HAVE CALLED HER AS A WITNESS, THERE ARE10

RULES TO PERMIT THAT TO BE DONE.  11

WHEN I AM DONE WITH THAT, I INTEND TO TURN HER OVER12

FOR CROSS-EXAMINATION.13

Q.   NOW, MY QUESTION TO YOU IS, DID THESE STATEMENTS THAT MR.14

SEGAL WAS MAKING ABOUT WHAT HELENA STOECKLEY HAD ALLEGEDLY15

SAID DURING THE DEFENSE INTERVIEW, DID THAT SURPRISE YOU?16

A.   WELL, YES.17

Q.   AND SO ON THE NEXT PAGE, TRIAL DAY 21, PAGE 110, WHAT DID18

YOU SAY?  JUST READ IT. 19

A.   OF COURSE, I WAS NOT THERE WHEN SHE TALKED WITH THE20

DEFENSE YESTERDAY, BUT IN HER INTERVIEW WITH THE GOVERNMENT21

NONE OF THOSE STATEMENTS WERE MADE.  SHE SPECIFICALLY TOLD 22

US --23

          THE COURT:  (INTERPOSING.)  DID YOU ASK HER ANY?24

          MR. BLACKBURN:  YES, SIR.  SHE SPECIFICALLY TOLD US25
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THAT SHE HAD BEEN SHOWN THE PHOTOGRAPHS AND WE ASKED HER, DID1

YOU RECOGNIZE ANY OF THE SCENES IN THOSE PHOTOGRAPHS?  THE2

ANSWER WAS NO.  I ASKED HER HAVE YOU EVER BEEN IN THAT HOUSE? 3

SHE SAID NO.  I SAID DO YOU KNOW ANYTHING ABOUT THAT?  NO. 4

WHO DO YOU THINK DID IT?  DR. MACDONALD.  YOU KNOW, IT JUST5

WENT ONE RIGHT AFTER THE OTHER.6

Q.   NOW, WAS THAT A FAIR SUMMARY, TO THE BEST OF YOUR7

ABILITY, OF WHAT HAD GONE ON DURING THE DEFENSE -- STRIKE THAT8

-- THE PROSECUTION INTERVIEW THE PREVIOUS DAY?9

A.   YES.10

Q.   LET ME SEE WHERE YOU STOPPED READING.  OKAY.  NOW, READ11

THE NEXT PARAGRAPHS 16 THROUGH 19.12

A.   I DISCUSSED -- I TOLD MR. SMITH LAST NIGHT WHAT SHE TOLD13

US.  I WAS UNDER THE IMPRESSION TO THIS VERY MOMENT THAT WHAT14

SHE TOLD US WAS ESSENTIALLY WHAT SHE TOLD THEM.  IT IS --15

Q.   THAT WAS BASED ON YOUR CONVERSATION THE PREVIOUS DAY WITH16

WADE SMITH?17

A.   CORRECT.18

Q.   ALL RIGHT.  NOW, READ ON.19

A.   IT IS DIFFICULT FOR ME -- YOU KNOW, I AM NOT SAYING THAT20

THEY ARE NOT SAYING WHAT SHE SAID.  I JUST DON'T KNOW WHICH21

WAY IT IS BECAUSE SHE HAS NOT INDICATED ANYTHING TO THE22

GOVERNMENT.23

Q.   NOW, READ WADE SMITH'S REPLY, PLEASE.24

A.   MR. SMITH:  JUDGE, HERE I THINK IS WHERE WE ARE. 25
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GENERALLY, SHE SAID TO US THE SAME THING AND THAT IS, I DON'T1

REMEMBER.  BUT IN TWO OR THREE OR FOUR INSTANCES, WHATEVER THE2

LIST WOULD REVEAL, SHE SAYS SOMETHING WHICH WOULD GIVE AN3

INTERESTING INSIGHT INTO HER MIND.  4

I WOULD SUBMIT THAT WE HAVE A RIGHT TO CROSS HER ON5

THOSE.  IF SHE DENIES THEM, THEN THEY HAVE A RIGHT TO IMPEACH6

HER ON THE STATEMENTS OR SHOW THAT SHE DID NOT SAY ANYTHING7

LIKE THAT.8

THE COURT:  I AM NOT GOING TO CROSS THE HOSTILITY9

THING UNTIL THERE IS A REASON TO INDICATE IT, BUT I'M GOING TO10

ASK THE WITNESS A QUESTION MYSELF. 11

Q.   AND DO YOU RECALL THAT JUDGE DUPREE DID ASK HELENA12

STOECKLEY SOME QUESTIONS?13

A.   HE DID.14

Q.   AND GO AHEAD AND READ THAT, PLEASE.15

A. THE COURT:  MS. STOECKLEY, HOW LONG DID YOU SPEND16

YESTERDAY TALKING TO DEFENSE COUNSEL IN THIS CASE, MR. SEGAL,17

MR. SMITH AND OTHERS?18

          THE WITNESS:  ABOUT THREE AND A HALF TO FOUR HOURS.19

          THE COURT:  DID YOU THEREAFTER TALK TO THE20

GOVERNMENT'S ATTORNEYS?21

          THE WITNESS:  YES, SIR.22

          THE COURT:  HAD YOU EVER SEEN THEM AND TALKED WITH23

THEM BEFORE?24

          THE WITNESS:  NO, SIR.  ONE MEMBER I HAD BEFORE.  25
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Q.   ALL RIGHT.  KEEP GOING.1

A.   THE COURT:  NOW, DID YOU TELL BOTH SIDES THE SAME STORY?2

          THE WITNESS:  AS FAR AS I KNOW, YES, SIR.           3

          THE COURT:  ALL RIGHT, THAT WAS THE QUESTION I WAS4

GOING TO ASK.5

Q.   ALL RIGHT.  SO, THE DIRECT EXAMINATION RESUMED, IS THAT6

RIGHT? 7

A.   THAT'S RIGHT.8

Q.   NOW, AS YOU SAT THERE AND LISTENED TO THE DIRECT9

EXAMINATION OF HELENA STOECKLEY BY MR. SEGAL, FROM YOUR POINT10

OF VIEW AS THE PROSECUTOR, WAS IT GOING WELL?11

A.   IT WAS GOING WELL FOR THE PROSECUTION.  IT WASN'T GOING12

WELL FOR THE DEFENSE.13

Q.   AND THEN THE WITNESS WAS TENDERED ON CROSS-EXAMINATION?14

A.   YES.15

Q.   LET'S GO TO -- AND YOU HANDLED THE CROSS-EXAMINATION, IS16

THAT RIGHT? 17

A.   THAT'S RIGHT.18

Q.   LET'S GO TO TRIAL DAY 21, PAGE 141.  START AT LINE 19.  19

A.   TO YOUR OWN KNOWLEDGE, DID YOU PARTICIPATE IN THE20

KILLINGS OF THE MACDONALD FAMILY?  21

          NO, SIR.22

          HOW DO YOU FEEL TOWARDS CHILDREN?23

          I LOVE CHILDREN.24

          OF YOUR OWN PERSONAL KNOWLEDGE, DID YOU KILL COLETTE25
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MACDONALD?1

          NO, SIR.2

          HOW ABOUT KRISTEN?3

          NO, SIR. 4

          HOW ABOUT KIMBERLEY?5

          NO, SIR.6

          DID YOU TRY TO KILL DR. MACDONALD?7

          NO, SIR.8

          DO YOU KNOW WHO DID?9

          NO, SIR.  10

          DO YOU RECALL EVER BEING IN THE MACDONALD APARTMENT11

CARRYING A CANDLE?12

          NO, SIR.  13

          NOW, I BELIEVE YOU TESTIFIED ON DIRECT -- 14

Q.   THAT'S ALL RIGHT.  15

A. I'M SORRY.16

Q. YOU CAN STOP.  IS IT FAIR TO SAY THAT THE SUM -- THE LIST17

OF QUESTIONS YOU JUST READ AND THE ANSWERS IS A FAIR SUMMARY18

OF HER TESTIMONY?19

A.   YES.20

Q.   NOW, LET'S MOVE TO TRIAL DAY 21, PAGE 164.  AND IT LOOKS21

LIKE YOU'RE ABOUT TO CONCLUDE YOUR CROSS-EXAMINATION.  READ22

LINES 12 THROUGH 19.23

A.   NOW, WHEN YOU CAME HOME ABOUT 4:30 OR FIVE O'CLOCK THAT24

MORNING ON THE 17TH, YOU GOT OUT OF THE CAR, YOU RECALL THAT?25
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          YES, SIR.1

          DID YOU SEE ANY BLOOD ON YOUR HANDS?2

          NO, SIR.3

          DID YOU SEE ANY BLOOD ON YOUR CLOTHES?4

          NO, SIR. 5

          MR. BLACKBURN:  NO FURTHER QUESTIONS, YOUR HONOR.6

Q.   ALL RIGHT.  SO, AS A LITIGATOR AND A PROSECUTOR, DID YOU7

FEEL LIKE THAT THAT WENT PRETTY WELL FOR THE PROSECUTION?8

A.   YES, I DID.9

Q.   ALL RIGHT.  NOW, LET'S GO TO LATER THAT SAME DAY, TRIAL10

DAY 21, 179.  AND DO YOU SEE WHERE IT SAYS MR. SEGAL, YOUR11

HONOR?  WOULD YOU READ THAT, PLEASE, STARTING AT LINE 13?12

A.   YOUR HONOR, COULD WE DISPOSE OF THE ADMINISTRATIVE MATTER13

IN REGARD TO THE SUBPOENA THAT I HAVE PREPARED?14

          OH, YES.  15

          MR. SEGAL:  MAY WE ASK THE MARSHAL TO BRING MS.16

STOECKLEY BACK TO THE COURT, PLEASE.  IT WILL JUST TAKE A17

MOMENT, YOUR HONOR.18

          MS. STOECKLEY ENTERS AT 1:55 P.M.19

          MR. SEGAL:  YOUR HONOR, MS. STOECKLEY HAS BEEN20

PRESENT IN THE COURT PURSUANT TO A WARRANT OF ARREST ISSUED21

FOR HER AS A MATERIAL WITNESS IN THIS MATTER AFTER I HAD FILED22

AN AFFIDAVIT WITH THIS COURT AND MADE AN ORAL MOTION IN THAT23

REGARD.  I BELIEVE AT THIS TIME, IT IS APPROPRIATE TO24

DISCHARGE THE WARRANT OF ARREST.  IT WOULD EXPIRE, I THINK,25
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THIS EVENING ANYWAY.  HOWEVER, BECAUSE IT IS NOT CERTAIN IN MY1

MIND THAT MS. STOECKLEY'S TESTIMONY MAY NOT BE NEEDED FURTHER2

IN THIS CASE, AT THIS TIME I AM GOING TO TENDER HER A SUBPOENA3

AS A WITNESS, A SUBPOENA TO BE HERE AT TWO O'CLOCK THIS4

AFTERNOON.  I WILL ASK THAT THEREAFTER SHE CAN BE EXCUSED, AND5

I WILL JUST MAKE ARRANGEMENTS TO LOCATE -- I WOULD ASK THE6

COURT TO ADVISE MS. STOECKLEY OF THE IMPORTANCE OF HONORING7

THE SUBPOENA AND THE FACT THAT THE COURT DOES FULLY EXPECT HER8

TO RETURN HERE AS NEEDED PURSUANT TO THE SUBPOENA.9

          THE COURT:  WELL, I WILL SAY TO THE WITNESS, MS.10

STOECKLEY, FIRST OF ALL, I HOPE YOU WILL UNDERSTAND THAT THE11

COURT, WHEN CALLED UPON TO DO SO IN A CASE OF A WITNESS WHO IS12

APPARENTLY RELUCTANT TO COME TO COURT OR IS EVADING PROCESS OF13

THE COURT, HAD TO, IN THIS INSTANCE, TAKE SOME NECESSARY14

ACTION TO INSURE YOUR PRESENCE HERE.15

Q.   ALL RIGHT.  YOU CAN STOP.  AND I BELIEVE YOU SKIPPED THE16

FIRST COUPLE OF SENTENCES AT THE TOP OF THE PAGE STARTING WITH17

I AM ALSO GOING.18

A.   I AM ALSO GOING TO TENDER HER THE STATUTORY WITNESS FEES19

IN THAT REGARD.  MY REQUEST TO THE COURT, THOUGH, IN VIEW OF20

THE FACT THAT MS. STOECKLEY HAS FRANKLY STATED THAT SHE DID21

NOT WANT TO BE HERE AND THAT SHE WAS SO DIFFICULT TO LOCATE, I22

WOULD ASK THE COURT TO ADVISE MS. STOECKLEY OF THE IMPORTANCE23

OF HONORING THE SUBPOENA AND THE FACT THAT THE COURT DOES24

FULLY EXPECT HER TO RETURN HERE AS NEEDED PURSUANT TO THIS25
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SUBPOENA.1

Q.   ALL RIGHT.  NOW, SKIP DOWN, IF YOU WOULD, TO LINE 20.  AT2

THE END OF THE LINE IT STARTS WITH WHAT COUNSEL IS TELLING3

YOU.4

A.   WHAT COUNSEL IS TELLING YOU, THOUGH, IS THAT CONCEIVABLY5

HE MIGHT WANT YOU TO TESTIFY FURTHER AT SOME LATER TIME IN THE6

TRIAL, AND IN THAT EVENT, HE IS SERVING YOU WITH A SUBPOENA AT7

THIS TIME FOR YOUR CONTINUED APPEARANCE OR AT SUCH TIME AS HE8

WILL LET YOU KNOW.  OF COURSE, THAT IS THE PROCESS OF THE9

COURT AND FAILURE TO COMPLY WITH IT COULD RESULT IN SANCTIONS10

OF ONE KIND OR ANOTHER AGAINST YOU, SO YOU WILL UNDERSTAND11

THAT.  12

I AM SURE THAT COUNSEL WILL NOT CALL YOU UNLESS HE13

FEELS THAT IT'S ESSENTIAL TO THE DEFENSE OF HIS CLIENT, BUT IF14

HE DOES, OF COURSE, YOU WILL BE EXPECTED TO COMPLY.15

          MR. SEGAL:  IS THAT CLEAR, MS. STOECKLEY?16

          MS. STOECKLEY:  YES, SIR.  17

          MR. SEGAL:  DO WE HAVE YOUR WORD THAT YOU WILL18

APPEAR AS REQUIRED, MS. STOECKLEY?19

          MS. STOECKLEY:  YES, SIR.20

          MR. SEGAL:  DO WE HAVE YOUR WORD THAT YOU WILL21

APPEAR AS REQUIRED?22

MS. STOECKLEY:  YES, SIR. 23

MR. SEGAL:  THANK YOU, YOUR HONOR.24

Q.   ALL RIGHT.  THANK YOU.  THAT'S ENOUGH.  SO, MS. STOECKLEY25
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WAS GOING TO BE CONTINUING UNDER DEFENSE SUBPOENA SUBJECT TO1

RECALL, IS THAT RIGHT? 2

A.   THAT'S CORRECT.3

Q.   ALL RIGHT.  NOW, DO YOU RECALL AFTER MS. STOECKLEY'S4

TESTIMONY -- AND BY THE WAY, THAT TESTIMONY WAS BEFORE THE5

JURY, IS THAT RIGHT? 6

A.   THAT'S CORRECT.7

Q.   AFTER THAT, DID THE COURT TAKE SOME VOIR DIRE TESTIMONY8

OF THE SO-CALLED STOECKLEY WITNESSES?9

A.   YES.10

Q.   CAN YOU EXPLAIN THAT?11

A.   WELL, THE DEFENSE WANTED TO GET INTO EVIDENCE THESE --12

WHAT THESE WITNESSES SAID.  AND IT ESSENTIALLY WOULD BE13

HEARSAY AND WAS TRYING TO DO IT UNDER A RULE, I DON'T RECALL14

THE RULE NUMBER, AS AN EXCEPTION TO THE HEARSAY RULE.15

AND BEFORE THE COURT WOULD ALLOW THEM TO TESTIFY, HE16

CONDUCTED AN OUT OF COURT OR OUT OF THE JURY PRESENCE HEARING,17

I SUPPOSE, CALL IT A VOIR DIRE.  AND THEY -- EACH WITNESS GOT,18

YOU KNOW, ON THE STAND AND GAVE DIRECT AND THEN THERE WAS19

CROSS-EXAMINATION.  CROSS-EXAMINATION WAS, I BELIEVE, BY BRIAN20

MURTAGH OF THESE DIFFERENT WITNESSES.  AND THEN THE JUDGE TOOK21

IT UNDER ADVISEMENT.22

Q.   AND THE PARTIES PRESENTED BRIEFS AND ARGUED THE ISSUE ON23

WHETHER THESE HEARSAY STATEMENTS SHOULD BE ADMITTED?24

A.   THAT'S RIGHT.25
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Q.   AND JUDGE DUPREE TOOK IT UNDER ADVISEMENT OVER THE1

WEEKEND?2

A.   THAT'S RIGHT.3

Q.   AND TO YOUR KNOWLEDGE, DID ANY OF THE PROSECUTION TEAM4

HAVE ANYTHING -- ANY CONTACT WHATSOEVER WITH MS. STOECKLEY5

OVER THAT WEEKEND?6

A.   NO.7

Q.   I SUPPOSE YOU WERE SPENDING THE WEEKEND CONTINUING YOUR8

TRIAL WORK?9

A.   YES, BECAUSE THE DEFENSE, I THINK, WAS HALFWAY THROUGH OR10

TWO-THIRDS OF THE WAY THROUGH THEIR CASE.  WE KNEW THAT DR.11

MACDONALD WAS GOING TO -- OR WE THOUGHT HE WAS GOING TO12

TESTIFY, WHICH HE DID ON THE FOLLOWING THURSDAY AND FRIDAY.  I13

DON'T RECALL WHO THEIR WITNESSES WERE MONDAY AND TUESDAY AND14

WEDNESDAY.  BUT WE HAD TO KEEP GOING, YOU KNOW, WITHOUT LET UP15

TO BE READY TO GO.16

Q.   DID YOU LEARN ON MONDAY IN COURT THAT THERE HAD BEEN SOME17

ACTIVITY WITH REGARD TO MS. STOECKLEY OVER THE WEEKEND?18

A.   YES.19

Q.   DID YOU KNOW ANYTHING ABOUT THAT BEFORE YOU GOT TO COURT20

MONDAY?21

A.   NO.22

Q.   SO, NO ONE CALLED YOU OR GOT THE PROSECUTION INVOLVED IN23

ANY OF THAT?24

A.   NO.25
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Q.   AND DO YOU KNOW OF ANY INVOLVEMENT OF THE UNITED STATES1

MARSHALS IN THOSE ACTIVITIES OVER THE WEEKEND?2

A.   NO.3

Q.   ALL RIGHT.  LET'S GO TO TRIAL DAY 22, PAGE 179.  DO YOU4

SEE WHERE AT LINE THREE THE COURT IS TALKING AND IT STARTS5

WITH, OH, I'M GLAD YOU MENTIONED?6

A.   YES.7

Q.   PLEASE READ THAT.8

A.   THE COURT:  OH, I'M GLAD YOU MENTIONED THAT BECAUSE I HAD9

NEGLECTED, JUST COMPLETELY OVERLOOKED IT, TO TELL YOU, BUT I10

WANT YOU TO KNOW THAT AMONG OTHERS CALLED BY HELENA, SHE11

CALLED ME TWICE SATURDAY NIGHT STATING THAT SHE WAS LIVING IN12

MORTAL DREAD OF PHYSICAL HARM BY BERNARD SEGAL, COUNSEL FOR13

THE DEFENDANT, AND THAT SHE WANTED A LAWYER TO REPRESENT HER.14

I SAID, WELL, NOW, LOOK, I CANNOT TALK TO YOU ABOUT15

THIS CASE, BUT SOMEBODY WILL CALL YOU TOMORROW.  WHERE WILL16

YOU BE?  THAT IS THE REASON I KNEW THIS JOURNEY'S END THING. 17

SHE GAVE ME THE JOURNEY'S END.  18

OF COURSE, WHAT I WANTED TO DO WAS GO TO THE19

CRIMINAL JUSTICE ACT TO SEE WHETHER OR NOT I COULD PAY ANY20

LAWYER UNDER THESE CIRCUMSTANCES, AND AMAZINGLY I FOUND AN21

AMENDMENT TO THE ACT, WHICH IS NOT EVEN IN THE BOUND VOLUME,22

WHICH ALLOWS ME TO DO IT FOR A WITNESS WHO IS IN --23

          MR. SMITH:  (INTERPOSING.)  THAT IS INCREDIBLE.24

          THE COURT:  SO I TOLD STEVE COGGINS THEN, I SAID,25
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FIND ME A LAWYER, AND I THINK HE CALLED EVERYBODY IN THE BOOK1

JUST ABOUT, BUT HE FINALLY GOT JERRY LEONARD.2

LAW CLERK:  HAVE YOU EVER TRIED TO FIND A LAWYER ON3

SUNDAY AFTERNOON? 4

          THE COURT:  YOU CAN ALWAYS FIND ME.  SEGAL HAS5

ALWAYS GOT ME WORKING ON SUNDAY AFTERNOON. 6

          MR. MURTAGH:  JUDGE, I GUESS WE WON'T HAVE YOUR7

TESTIMONY.8

          THE COURT:  THANK GOD FOR THAT RULE THAT SAYS THAT I9

AM COMPLETELY READ OUT OF THIS ONE.10

Q.   ALL RIGHT.  YOU CAN STOP THERE.  WAS THAT -- WHEN THAT11

HAPPENED IN COURT, WHEN THAT WAS DISCLOSED BY JUDGE DUPREE, IS12

THAT THE FIRST YOU KNEW OF IT?13

A.   YES.14

Q.   ALL RIGHT.  NOW, JUDGE DUPREE RULED THAT THE OUT OF COURT15

STATEMENTS WOULD NOT COME IN, IS THAT RIGHT? 16

A.   THAT'S CORRECT.17

Q.   NOW, HELENA STOECKLEY REMAINED AVAILABLE FOR RECALL. 18

FIRST, LET'S LOOK AT THAT RULING.  ACTUALLY, THE DEFENSE19

CALLED SOME OTHER WITNESSES TRYING TO GET JUDGE DUPREE TO20

CHANGE HIS MIND.  DO YOU REMEMBER WENDY ROUDER?21

A.   YES.22

Q.   OKAY.  23

(PAUSE.)24

ALL RIGHT.  LET'S GO BACK TO RIGHT WHERE WE WERE25
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EXCEPT IT'S TRIAL DAY 22, PAGE 180.  DO YOU SEE WHERE AT LINE1

TEN MR. MURTAGH SAYS WHAT I AM CONCERNED ABOUT?2

A.   YES.3

Q.   READ THAT TO THE BOTTOM OF THE PAGE, IF WOULD YOU.4

A.   WHAT I AM CONCERNED ABOUT IS THAT THIS PERSON IS VERY5

SUSCEPTIBLE TO SUGGESTION.  ALL OF HER PAST FRIENDS,6

UNDERHILL, ZILLIOUX, I DETECTED BEASLEY WAS HANGING AROUND.7

          THE COURT:  MAYBE I CAN SHORTEN THAT FOR YOU.  I AM8

GOING TO ORDER COUNSEL FOR BOTH SIDES AND ALL OTHER WITNESSES9

TO STAY AWAY FROM THIS WOMAN UNTIL THIS THING IS OVER.  10

YOU CAN BRING HER BACK IN HERE AND TESTIFY IF SHE11

WANTS TO, BUT I WILL JUST TREAT EVERYBODY ALIKE ABOUT THAT12

ONE, THEN WE WON'T HAVE THAT QUESTION TO ARISE.  13

          MR. MURTAGH:  I BELIEVE SHE IS IN THE WITNESS ROOM.14

          MR. LEONARD:  SHE IS IN A SEPARATE WITNESS ROOM FROM15

ALL THE OTHERS.16

Q.   NOW, IS THAT JERRY LEONARD?17

A.   YES.18

Q.   ALL RIGHT.  AND THEN WHAT DOES THE COURT SAY ON THE NEXT19

PAGE?20

A.   OH, YOU'VE GOT HER HERE.  BENCH CONFERENCE TERMINATED.21

Q.   ALL RIGHT.  SO, IS IT YOUR UNDERSTANDING THAT HELENA22

STOECKLEY WAS IN A SEPARATE WITNESS ROOM AVAILABLE FOR RECALL23

BY THE DEFENSE?24

A.   YES.25
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Q.   LET'S GO TO TRIAL DAY 25, WHICH WOULD BE THURSDAY, AUGUST1

23RD, 1979.  START READING WITH WHERE IT SAYS -- WAIT A MINUTE2

-- TRIAL DAY 25, PAGE 153.  DO YOU SEE WHERE IT SAYS MR.3

BLACKBURN AT THE BENCH?4

A.   YES.5

Q.   READ THAT, PLEASE.6

A.   JUDGE, WE HAVE JUST INQUIRED -- I HAVE JUST TALKED TO7

WADE.  WE WANT TO INQUIRE ON THE SITUATION WITH RESPECT TO8

HELENA STOECKLEY, WHETHER OR NOT SHE IS STILL UNDER SUBPOENA9

HERE.10

          THE COURT:  I KNOW NOTHING ABOUT IT.  I KEEP ASKING. 11

I TOLD THEM LAST NIGHT IF THEY'RE GOING TO USE HER, THEY HAD12

BETTER DO IT FIRST THING THIS MORNING OR I WAS GOING TO13

RELEASE HER.  THEY DIDN'T USE HER SO I ASSUME SHE IS RELEASED, 14

I DON'T KNOW -- BUT I DON'T KNOW.15

          MR. BLACKBURN:  HER LAWYER, JERRY, IS STILL AROUND.16

          THE COURT:  I ASKED MR. SEGAL, I SAID, WHAT IS HE17

STILL DOING HERE?18

          MR. SMITH:  I TALKED TO JERRY LEONARD AT GREAT19

LENGTH, YOUR HONOR, THIS MORNING, TALKED TO HIM FOR A LONG20

TIME, AND THIS WOMAN CONTINUES TO SAY THINGS THAT TIE HER TO21

THIS CASE.  22

I WILL BE FRANK WITH YOUR HONOR, WE HAVE NO PLANS TO23

USE HER AT THIS MOMENT, BUT WE HAVE GOT TOO MUCH AT STAKE.  IT24

IS TOO IMPORTANT A CASE AND SHE'S SAID TOO MUCH FOR US TO25
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JUST, YOU KNOW, OUT OF HAND SAY, OH, SURE, GO ON, GO AWAY, WE1

WILL NEVER SEE YOU AGAIN.  GO BACK IN HIDING AND LET THE YEARS2

ROLL BY.  3

SHE IS HERE.  THE DEFENDANT IS ON THE STAND AND WE4

FEEL THAT WE NEED TO BE ABLE TO TALK WITH JERRY AND HAVE HER5

AVAILABLE AT LEAST FOR THIS AFTERNOON.6

          THE COURT:  WELL, TODAY IS SHORT ANYWAY.  GO ON.  7

BENCH CONFERENCE TERMINATED.8

Q.   DOESN'T IT SAY TODAY IS SHOT ANYWAY?9

A.   YES.10

Q.   OKAY.  SO, THE DEFENSE WAS ABLE TO KEEP HER AROUND AT11

LEAST ONE MORE DAY?12

A.   YES.13

Q.   ALL RIGHT.  NOW, LET'S MOVE OVER TO TRIAL DAY NUMBER 26,14

WHICH WOULD BE FRIDAY, AUGUST 24TH, 1979, AND THAT'S PAGE 149. 15

DO YOU SEE WHERE, ON LINE NINE, SOMEONE IS SAYING OTHERWISE,16

WE HAVE NO FURTHER EVIDENCE READY TO GO AT THIS TIME?17

A.   YES.18

Q.   ALL RIGHT.  CONTINUE READING THERE.19

A.   THE COURT:  HOW ABOUT STOECKLEY?20

          MR. SMITH:  MAYBE THE GOVERNMENT WOULD LIKE TO CALL21

HER.22

          THE COURT:  YOU DO NOT?23

          MR. SMITH:  AT LEAST AT THIS MOMENT WE DO NOT.24

          THE COURT:  WELL, NOW, LISTEN, ENOUGH OF THE THING25

-2796-

Appeal: 15-7136      Doc: 31-2            Filed: 08/16/2016      Pg: 650 of 720 Total Pages:(1370 of 2180)



Blackburn/Direct Page 632

September 19, 2012

IS ENOUGH, WADE.  IF YOU'RE GOING TO EVER CALL HER, YOU CALL1

HER RIGHT NOW OR I AM GOING TO RELEASE HER FROM HER SUBPOENA.2

          MR. SMITH:  JUDGE, I UNDERSTAND WHAT YOU'RE SAYING. 3

LET ME JUST SAY THIS, THAT WOMAN MADE THE MOST OUTRAGEOUS4

STATEMENTS TO A LADY AT THE HOSPITAL WHEN SHE GOT HER NOSE5

FIXED THAT YOU HAVE EVER HEARD.6

Q.   ALL RIGHT.  NOW, LET'S SKIP TO PAGE 151 AT LINE 17.  7

A.   DON'T TELL ME ALL -- THE COURT:  (INTERPOSING.)  DON'T8

TELL ME ALL THAT STUFF.  LISTEN, I AM NOT CARING WHETHER HE9

WANTS HER CALLED OR NOT.  THE ONLY THING I'M CARING ABOUT IS10

WHETHER YOU'VE GOT A WITNESS HERE THAT YOU HAVE HAD ALL THE11

WHOLE WEEK.  I HAVE BEEN PAYING A LAWYER TO SORT OF CADDY FOR12

HER AT GOVERNMENT EXPENSE AND I'M AT THE END OF MY ROPE WITH13

THAT.14

          MR. SMITH:  I WILL SAY, JUDGE, THE DEFENSE DOESN'T15

HAVE MUCH MONEY, BUT WE WILL REIMBURSE THE GOVERNMENT FOR ANY16

ATTORNEY'S FEES THAT MAY BE REQUIRED TO KEEP HELENA STOECKLEY17

HERE UNTIL MONDAY.18

Q.   ALL RIGHT.  THANK YOU.  SO, HELENA STOECKLEY CONTINUED TO19

BE SUBJECT TO RECALL UP UNTIL AT LEAST FRIDAY OF THAT WEEK?20

A.   THAT'S CORRECT.21

Q.   ALL RIGHT.  NOW, THE RESULT OF THE TRIAL WAS THAT DR.22

MACDONALD WAS CONVICTED?23

A.   YES.24

Q.   AND WHAT WAS HIS SENTENCE?25
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A.   I'M SORRY?1

Q.   DO YOU REMEMBER HIS SENTENCE?2

A.   YES.3

Q.   WELL, TELL US.4

A.   THE SENTENCING TOOK PLACE A SHORT TIME AFTER THE JURY5

CAME BACK, I BELIEVE, AND JUDGE DUPREE IMPOSED THREE LIFE6

SENTENCES TO RUN CONSECUTIVE.7

Q.   AND DR. MACDONALD WAS TAKEN INTO CUSTODY AT THAT TIME?8

A.   YES.9

Q.   NOW, DID YOU CONTINUE TO WORK ON THE POST-TRIAL PHASES OF10

THE MACDONALD CASE, THAT IS, THE APPEAL?11

A.   I DID.12

Q.   AND HOW MUCH LONGER DID YOU STAY WITH THE U.S. ATTORNEY'S13

OFFICE AFTER THE MACDONALD TRIAL WAS CONCLUDED?14

A.   IT CONCLUDED AT THE END OF AUGUST OF 1979, AND I STAYED15

IN THE UNITED STATES ATTORNEY'S OFFICE TILL THE END OF16

SEPTEMBER 1981.17

Q.   AND DID YOU SERVE AS INTERIM OR ACTING U.S. ATTORNEY18

DURING SOME OF THAT TIME?19

A.   YES.20

Q.   WHEN WAS THAT?21

A.   THAT, I THINK, WAS -- BEGAN IN MAY 1980.  I WAS APPOINTED22

BY JUDGE DUPREE.  23

Q.   AND THEN THERE CAME A TIME WHEN YOU -- THERE WAS A NEW24

U.S. ATTORNEY APPOINTED?25
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A.   YES.1

Q.   AND IS THAT WHEN YOU LEFT THE OFFICE?2

A.   YES.3

Q.   AND WHAT DID YOU DO IN YOUR CAREER AFTER THAT?4

A.   RICK GAMMON, WHO HAD INTERNED IN THE U.S. ATTORNEY'S5

OFFICE MAYBE A YEAR OR TWO BEFORE, AND I HAD BECOME FRIENDS6

AND WE OPENED A LAW FIRM TOGETHER IN DOWNTOWN RALEIGH.  7

Q.   AND HOW LONG DID YOU AND MR. GAMMON PRACTICE --8

A.   WE STAYED TOGETHER, I GUESS, UNTIL 1984 SOMETIME.  THEN I9

WENT -- THEN WE SEPARATED.  WE SHARED OFFICE SPACE FOR A TIME. 10

HE WENT TO ANOTHER LAW FIRM EVENTUALLY.  I REMAINED IN A SOLO11

PRACTITIONER ROLE UNTIL JUNE OF 1987, AND THEN I WENT TO WORK12

IN JUNE OF 1987, IN THE RALEIGH OFFICE OF THE LAW FIRM OF13

SMITH, HELMS, MULLIS AND MOORE.14

Q.   AND THAT'S A RATHER LARGE LAW FIRM?15

A.   AT THAT TIME, IT WAS THE SECOND LARGEST FIRM IN NORTH16

CAROLINA.  THE RALEIGH OFFICE WAS NOT THAT LARGE, BUT THE17

OFFICE WAS BASED IN GREENSBORO AND CHARLOTTE.  18

Q.   NOW, A FEW YEARS AFTER THAT, DID YOU GET INTO SOME19

TROUBLE?20

A.   I GOT INTO A LOT OF TROUBLE.21

Q.   CAN YOU TELL ME WHEN THE CONDUCT THAT LED TO YOUR --22

WELL, LET ME ASK YOU THIS, DID THE TROUBLE RESULT IN YOUR23

DISBARMENT AND CONVICTION OF A CRIME?24

A.   YES.25
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Q.   CAN YOU TELL ME WHEN THE CONDUCT BEGAN THAT RESULTED IN1

YOUR DISBARMENT AND CONVICTION OF CRIME?2

A.   THIS IS A GUESS, BUT I WOULD ESTIMATE SOME TIME IN 1991.3

Q.   SO, THAT WOULD HAVE BEEN HOW MANY YEARS AFTER THE4

MACDONALD TRIAL?5

A.   ABOUT A DOZEN.6

Q.   AND ABOUT HOW MANY YEARS AFTER YOU LEFT THE U.S.7

ATTORNEY'S OFFICE?8

A.   ABOUT TEN.9

Q.   AND WHAT WERE THE CRIMES THAT YOU WERE CONVICTED OF?10

A.   I WAS CONVICTED -- I PLED GUILTY TO ALL COUNTS, WITHOUT11

ANY PLEA AGREEMENT, TO A 12 COUNT BILL OF INDICTMENT.12

Q.   AND THAT WAS IN STATE COURT, IS THAT RIGHT? 13

A.   YES.  YES.  AND WADE SMITH AND RICK GAMMON WERE MY14

FRIENDS AND LAWYERS.  I PLEADED GUILTY TO -- AND I MAY LEAVE15

ONE OUT -- BUT EMBEZZLEMENT, OBSTRUCTION OF JUSTICE, I SUSPECT16

THERE'S A FRAUD CONVICTION IN THERE SOMEWHERE, AND FORGERY.17

WHAT I HAD DONE, TO PUT IT IN LAYMAN'S TERMS, WAS TO18

MISAPPROPRIATE OR TAKE OVER $234,000, AT LEAST $75,000 OF19

WHICH WENT TO CLIENTS DIRECTLY, $56,000 FROM THE LAW FIRM'S20

TRUST ACCOUNT, ANOTHER $26,000 WENT TO THE UNITED STATES21

GOVERNMENT AS REIMBURSEMENT ON A CASE.  THAT'S WHERE THE22

FORGERY CAME IN BECAUSE I -- WE -- THE LAW FIRM WANTED ME TO23

PUT A DOCUMENT IN THE FILE, PROMISSORY NOTE, FOR THE CLIENT. 24

HE WAS OUT OF TOWN AND SO I SIGNED HIS NAME TO THE NOTE AND25
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PUT IT IN THE FILE.  THAT WAS THE FORGERY.1

THE OTHER MONEY THAT WAS TAKEN WENT INTO MY OWN2

ACCOUNT AND OUT OF THAT ACCOUNT I WROTE CHECKS OVER A LONG3

PERIOD OF TIME TO VARIOUS CLIENTS, WHICH I HAD GOTTEN BEHIND4

ON OR MATTERS THEY THOUGHT THEY DESERVED.  5

I BASICALLY SHOT MY LEGAL CAREER IN THE HEAD AND IT6

ENDED ABRUPTLY IN MID-JANUARY OF 1993, I THINK.  ACTUALLY, IT7

WAS THE 13TH OF JANUARY 1993, WHEN THE LOCAL BANK, BB&T, HAD8

BEEN ALERTED THAT THERE WAS A PROBLEM WITH THE TRUST ACCOUNT. 9

THE LAW FIRM ITSELF IS THE ONE THAT, YOU KNOW, TURNED ALL THIS10

INFORMATION IN TO THE STATE BAR.11

          I SAW WADE SMITH LATER THAT DAY.  WE TALKED.  AND12

WITHIN TWO DAYS AFTER THAT, BY THE 15TH OF JANUARY, I HAD13

RESIGNED FROM THE LAW FIRM AND HAD MY FIRST MEETING WITH DR.14

JEAN SPAULDING, A PSYCHIATRIST IN DURHAM, WHO WAS AT DUKE, AT15

THE ADVICE OF WADE SMITH, AND I WOULD SEE HER FOR TWO OR THREE16

YEARS.  17

AND SO IN THE FALL OF 1993, OR MAYBE EARLY DECEMBER18

OF 1993, I ENTERED -- I THINK IT WAS EARLY DECEMBER OR LATE19

NOVEMBER, ENTERED A PLEA IN FRONT OF JUDGE HIGHT IN RALEIGH TO20

ALL COUNTS AND THEN I WAS SENTENCED A WEEK LATER.  21

THE SENTENCE THAT I GOT WAS A THREE YEAR SENTENCE. 22

AND THIS WAS BEFORE STRUCTURED SENTENCING, I THINK, IN NORTH23

CAROLINA AT THAT TIME.  SO, IT MEANT, ESSENTIALLY, ABOUT A24

MONTH FOR A YEAR AT THAT TIME.  AND THE JUDGE RECOMMENDED THAT25
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I BE ENTITLED TO WORK RELEASE.  1

I GOT WORK RELEASE AND I WORKED FOR THE PERSON WHO2

GAVE ME MY FIRST JOB AS A LAWYER, SENATOR ROBERT MORGAN, IN3

HIS RALEIGH -- DOWNTOWN RALEIGH LAW OFFICE.  4

          I WAS HOUSED AT WAKE CORRECTIONAL, I THINK, WHICH5

WAS A MINIMUM SECURITY FACILITY, UNTIL EARLY APRIL OF 1994.  I6

WAS RELEASED ON APRIL THE 6TH.  HAD ABOUT THREE HOURS OF7

FREEDOM.  BECAUSE THERE WAS A PRESS INTEREST IN THE CASE, THEY8

DISCOVERED THAT I HAD BEEN RELEASED TOO SOON.  AND SO THEY9

CALLED AND I HAD MYSELF DRIVEN BACK TO WAKE CORRECTIONAL WHERE10

I STAYED ANOTHER THREE WEEKS OR SO.11

Q.   NOW, YOU'VE MENTIONED --12

A.   AND I WANT TO SAY ONE MORE THING SINCE YOU ASKED ME THIS13

QUESTION.  OVER A LONG, LONG PERIOD OF TIME ALL THAT MONEY WAS14

PAID BACK.15

Q.   YOU MENTIONED, WHEN YOU WERE DESCRIBING THESE OFFENSES,16

THAT YOU HAD GOTTEN BEHIND ON SOME CASES.  WERE CLIENTS MISLED17

BY YOU THAT YOU HAD FILED THINGS ON THEIR BEHALF WHEN YOU18

REALLY HADN'T?  19

A.   YES.  YES.  YES.20

Q.   AND DID IT ALSO INVOLVE THE FORGING OF SOME JUDGES' NAMES21

ON --22

A.   I DID AND -- 23

Q. -- SOME ORDERS?24

A. YES.  AND TWO OF THEM WERE FEDERAL JUDGES IN THE EASTERN25
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DISTRICT OF NORTH CAROLINA.  ONE WAS JUDGE BRITT AND THE OTHER1

WAS JUDGE DUPREE.  2

Q.   ALL RIGHT.  AND SO AFTER YOU FINISHED SERVING YOUR TIME,3

WHAT DID YOU DO?4

A.   IT'S REALLY HARD FOR AN EX-LAWYER TO GET A JOB.  AND SO I5

WOULD -- THAT'S ONE OF THE THINGS I TELL LAWYERS IN MY6

SEMINARS, DON'T SCREW UP.  AND SO I HAD -- I TRIED TO WRITE A7

BOOK.  IT WASN'T VERY GOOD.  AND SO I HAD A FRIEND WHO OWNED8

THE 42ND STREET OYSTER BAR IN RALEIGH AND SO I WENT TO HIM --9

BECAUSE I USED TO GO THERE TO DINNER A LOT, YOU KNOW.  AND SO10

I WENT TO HIM.  HIS NAME IS BRAD HURLEY.  SO, I WENT AND SAID,11

BRAD, CAN I HAVE A JOB?  HE SAID, WELL, DOING WHAT?  I SAID,12

WELL, I'D LIKE TO BE A MANAGER.  HE SAID, YOU'RE NOT13

QUALIFIED.  HAVE YOU EVER WORKED IN A RESTAURANT BEFORE?  I14

SAID, WELL, NO.  AND SO HE SAID, COME BACK THIS AFTERNOON.  SO15

HE GAVE ME A JOB AS A HOST MAKING $6 AN HOUR.  16

I WAS A HOST FOR SEVERAL WEEKS -- FOR SEVERAL17

MONTHS.  AND I GOT IN TROUBLE THERE TOO BECAUSE ONE NIGHT I18

WAS TAKING THIS COUPLE TO THEIR TABLE AND I ASKED THE LADY19

WHEN HER BABY WAS DUE.  AND, OF COURSE, SHE TOLD ME SHE WAS20

NOT PREGNANT.  AND SO I SAID TO HER, WELL, NO MORE HUSH21

PUPPIES FOR YOU.  AND THAT DIDN'T GO OVER WELL.  22

          AND SO THEY MADE ME A WAITER.  AND SO I LEARNED TO23

WAIT TABLES AND I WAITED TABLES FOR TWO OR THREE YEARS.  AND I24

THINK I SAW EVERYBODY I EVER KNEW IN MY LIFE AND WAITED ON25

-2803-

Appeal: 15-7136      Doc: 31-2            Filed: 08/16/2016      Pg: 657 of 720 Total Pages:(1377 of 2180)



Blackburn/Direct Page 639

September 19, 2012

EVERYBODY.  ONE OF THOSE MOST FREQUENT CUSTOMERS WAS JUDGE1

BRITT.2

THE COURT:  WE'LL TAKE A RECESS TILL 3:15.3

          MR. BRUCE:  THANK YOU, YOUR HONOR.4

          (RECESS TAKEN FROM 3:00 P.M., UNTIL 3:16 P.M.)5

(DEFENDANT PRESENT.)6

          THE COURT:  PLEASE BE SEATED.  WE'LL START RIGHT UP. 7

MR. BLACKBURN, YOU'RE STILL UNDER OATH AND THE WITNESS IS8

STILL WITH MR. BRUCE.9

          MR. BRUCE:  THANK YOU, YOUR HONOR.10

BY MR. BRUCE:  11

Q.   MR. BLACKBURN, I WANT TO GO BACK A MOMENT --12

MADAM CLERK:  EXCUSE ME, MR. BRUCE, CAN YOU MOVE THE13

MICROPHONE?  THANK YOU. 14

BY MR. BRUCE:15

Q. MR. BLACKBURN, I WANT TO GO BACK A MOMENT TO GOVERNMENT16

EXHIBIT 2082 THAT I HAD YOU MAKE SOME MARKINGS ON BECAUSE I17

FORGOT TO SAVE IT.  SO, VERY QUICKLY, WOULD YOU ORIENT18

YOURSELF TO THIS DIAGRAM AND PLACE A MARK WHERE THE GRAND JURY19

ROOM IS OR WAS.  20

A.   (WITNESS COMPLIES.)21

Q.   OKAY.  NOW, WOULD YOU GO BACK AND MAKE A MARK -- IN FACT,22

IF YOU COULD MAKE A B WHERE YOUR OFFICE WAS IN 1979.23

A.   (WITNESS COMPLIES.)24

Q.   THAT'S PRETTY GOOD.  NOW, CAN YOU MAKE AN A WHERE THE25
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U.S. ATTORNEY GEORGE ANDERSON'S OFFICE WAS.1

A.   (WITNESS COMPLIES.)2

Q.   THAT'S NOT SO GOOD.  3

A.   I'M NOT STUPID.4

Q.   AT ANY RATE, THE OFFICE THAT YOU HAVE MARKED, THAT LAST5

MARK, IS WHERE THE INTERVIEW OF HELENA STOECKLEY OCCURRED BY6

THE PROSECUTION TEAM?7

A.   YES.8

Q.   CAN YOU READ THE NUMBER, THE ROOM NUMBER?9

A.   I HAVE TO SWITCH GLASSES.10

Q.   ACTUALLY, I THINK WE HAVE A --11

A.   I DON'T KNOW.  MAYBE SIX -- 839.12

          MR. BRUCE:  OKAY.  NOW, I WOULD ASK THE CLERK TO13

SAVE THIS AS 2082A.14

(GOVERNMENT EXHIBIT NUMBER 2082A15

WAS IDENTIFIED FOR THE RECORD.)16

BY MR. BRUCE:  17

Q.   AND WHILE WE'RE ON THAT SUBJECT, I BELIEVE YOU TESTIFIED18

THAT THERE WERE FIVE PEOPLE IN THE ROOM DURING THE HELENA19

STOECKLEY PROSECUTION INTERVIEW, IS THAT RIGHT? 20

A.   THAT'S CORRECT.21

Q.   WAS JIMMY BRITT IN THE ROOM?22

A.   NO.23

Q.   IN YOUR EXPERIENCE AS AN ASSISTANT UNITED STATES24

ATTORNEY, DID YOU MAKE IT A PRACTICE TO INCLUDE DEPUTY UNITED25
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STATES MARSHALS IN WITNESS INTERVIEWS?1

A.   TO THE BEST OF MY RECOLLECTION, I HAVE NEVER INTERVIEWED2

A WITNESS WITH A DEPUTY U.S. MARSHAL IN THE ROOM.3

Q.   ALL RIGHT.  DURING THE MACDONALD TRIAL, DID JIM BRITT4

APPROACH YOU WITH ANY CONCERNS?5

A.   NO.6

Q.   DID HE IN THE YEARS FOLLOWING THE MACDONALD TRIAL7

APPROACH YOU WITH ANY CONCERNS HE HAD ABOUT THE MACDONALD8

TRIAL?9

A.   NO.10

Q.   DID THERE COME A TIME -- WELL, WHEN WE BROKE YOU WERE11

DESCRIBING WHAT YOU WERE DOING AFTER YOUR PRISON TIME AND YOU12

WERE TALKING ABOUT 42ND STREET OYSTER BAR.  AFTER THAT, DID13

YOU GET INTO THE WORK YOU'RE DOING NOW?14

A.   THERE WAS AN INTERIM PERIOD WHERE I WORKED FOR ALMOST15

FOUR YEARS AS THE ASSISTANT TO THE DIRECTOR OF THE STATE'S16

RETIREMENT SYSTEM, NORTH CAROLINA.  HARLAN BOYLES AND JACK17

PRUITT, WHO AT THAT TIME WAS DIRECTOR OF THE RETIREMENT18

SYSTEM, ASKED ME TO WORK THERE IN THAT CAPACITY.  SO, I WOULD19

DO THAT DURING THE DAY AND OFTENTIMES WORK -- WAIT TABLES AT20

NIGHT.21

          I GOT INTO THE WORK THAT I'M DOING NOW BY ACCIDENT22

REALLY BECAUSE I HAD WRITTEN A BOOK, WHICH I WANTED TO SELL, 23

AND SO I WAS SPEAKING TO BAR ASSOCIATION GROUPS AND THEY WERE24

GETTING CLE CREDIT FOR IT.  AND THEN I FINALLY SOMEHOW FIGURED25
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OUT THAT, PERHAPS, I COULD DO IT MYSELF AS A PROVIDER AND THE1

BAR ALLOWED ME TO DO THAT. 2

Q.   ALL RIGHT.  NOW, DID THERE COME A TIME WHEN WADE SMITH3

APPROACHED YOU ABOUT SOME INFORMATION HE HAD RECEIVED WITH4

REGARD TO THE MACDONALD CASE?5

A.   YES.6

Q.   AND APPROXIMATELY WHEN WAS THAT?7

A.   I BELIEVE IT WAS AUGUST OR SEPTEMBER OF 2005.8

Q.   ALL RIGHT.  I'M GOING TO PUT SOME EXHIBITS ON THE SCREEN. 9

THIS IS -- ACTUALLY, IT'S JUST ONE EXHIBIT, I BELIEVE. 10

GOVERNMENT EXHIBIT 2013.  11

A.   YES.12

Q.   AND IT'S IN THE FORM OF AN EMAIL, BUT IT APPEARS TO BE13

SIGNED BY YOU, IF YOU GO TO PAGE 2013.2.  IS THAT YOUR14

SIGNATURE?15

A.   YES.16

Q.   IT APPEARS TO BE A WAIVER?17

A.   YES.18

(GOVERNMENT EXHIBIT NUMBER 201319

WAS IDENTIFIED FOR THE RECORD.)20

Q.   CAN YOU EXPLAIN HOW THIS CAME ABOUT?21

A.   WADE AND I HAD MET AT STARBUCKS THE FIRST TIME TO DISCUSS22

THIS WHEN HE TOLD ME ABOUT IT.  HE DIDN'T TELL ME WHO IT WAS,23

WHO MADE THESE STATEMENTS, BUT HE SAID TO ME THE GIST OF THE24

STATEMENT, WHAT YOU'VE DESCRIBED OR WE'VE TALKED ABOUT THIS25
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AFTERNOON WITH JIMMY BRITT.  1

          BUT HE SAID, JIM, I CAN'T REPRESENT DR. MACDONALD ON2

THIS ANYWAY BECAUSE I HAVE A CONFLICT.  AND I SAID TO HIM, IF3

YOU WILL GIVE ME ONE OF THOSE NAPKINS, I WILL SIGN A WAIVER ON4

IT RIGHT NOW.  AND HE SAID, NO, DON'T DO THAT RIGHT NOW.5

          AND IT WAS A FEW WEEKS AFTER THAT THAT HE CALLED AND6

WANTED TO HAVE LUNCH.  WE HAD LUNCH AND DISCUSSED THE WAIVER,7

WHICH YOU'VE JUST ENUMERATED AS AN EXHIBIT.  IT WENT BACK AND8

FORTH BETWEEN THE TWO OF US FOR SEVERAL DAYS AND I SIGNED IT9

WITH AN ADDENDUM EMAIL BACK TO HIM AND SIGNED IT.10

Q.   ALL RIGHT.  NOW, IT SEEMS THAT -- IF WE CAN ENLARGE THAT11

PORTION WHERE THE SIGNATURE IS -- IT LOOKS LIKE THE DATE IS12

SEPTEMBER 29TH?13

A.   YES.14

Q.   AND IT LOOKS LIKE IN ADDITION TO SIGNING, YOU INITIALED15

THE DATE, IS THAT RIGHT? 16

A.   YES.17

Q.   AND THEN THERE'S INITIALS TO THE LEFT, WMS?18

A.   THAT'S WADE SMITH.19

Q.   ALL RIGHT.  NOW, IF WE GO ON TO THE NEXT PAGE OF THIS20

EXHIBIT, IT LOOKS LIKE IT'S AN EMAIL FROM YOU.  CAN YOU21

ENLARGE IT?22

A.   DO YOU WANT ME TO READ IT?23

Q.   YES, PLEASE.24

A.   WADE, THANKS FOR THE NOTE OF SEPTEMBER 21, 2005, AND THE25
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ATTACHED WAIVER REGARDING THE JEFFREY MACDONALD MATTER.  AS1

YOU KNOW, WE HAVE SPENT A GOOD DEAL OF TIME DISCUSSING THIS2

ISSUE OF WAIVER SINCE YOU REPRESENTED ME SOME YEARS AGO AS3

WELL AS HAVING BEEN JEFFREY MACDONALD'S LAWYER SINCE AT LEAST4

1979.  5

          FIRST, LET ME SAY THAT I AGREED TO GIVE YOU A WAIVER6

IN THIS MATTER AND WILL SIGN THE ONE THAT YOU HAVE PROPOSED. 7

MY ONLY CONCERN IS THAT IN THE BODY OF THE NOTE THAT YOU WROTE8

TO ME YOU REFERENCED MY CONVERSATIONS WITH HELENA STOECKLEY.  9

THE ONE TIME I HAD A CONVERSATION WITH HELENA10

STOECKLEY WAS IN THE OFFICE OF THE UNITED STATES ATTORNEY AT A11

COURT APPROVED MEETING THAT WAS ATTENDED BY OTHER COUNSEL FOR12

THE GOVERNMENT AT THAT TIME.  13

          WHILE I DID TALK WITH MS. STOECKLEY DURING THAT14

MEETING, I WANT TO SAY AGAIN IN THIS EMAIL TO YOU, AS I HAVE15

DONE IN ALL OUR CONVERSATIONS, THAT AT NO TIME DID I HAVE ANY16

CONVERSATION WITH HER OR MAKE ANY STATEMENT TO HER THAT WAS17

INAPPROPRIATE, AND SO I WANT TO MAKE SURE THAT BY AGREEING TO18

THE WAIVER, I AM NOT AGREEING WITH ANY SUGGESTIONS, HOWEVER19

IMPLIED, IN YOUR INITIAL NOTE TO ME THAT THERE WAS ANY20

IMPROPRIETY IN ANY OF MY COMMENTS TO HER.21

          I AM AGREEING TO THIS WAIVER WITH YOU BECAUSE I22

BELIEVE YOU ARE AN ATTORNEY OF THE UTMOST INTEGRITY AND AN23

OUTSTANDING ADVOCATE FOR YOUR CLIENT.  I DO NOT WISH TO STAND24

IN THE WAY OF YOUR REPRESENTATION OF JEFFREY MACDONALD AND25
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YOUR OBLIGATION TO REPRESENT YOUR CLIENT TO THE BEST OF YOUR1

ABILITY.2

Q.   AND AT SOME POINT DID WADE SMITH ALLOW YOU TO READ A3

DRAFT OF SOMETHING THAT THE MACDONALD TEAM WAS PLANNING TO4

FILE IN COURT ON THIS?5

A.   YES.  HE CALLED ME ONE DAY LATER AND SAID IT WAS READY6

AND IF I WISHED TO COME BY HIS OFFICE, YOU KNOW, I COULD DO SO7

AND READ IT.  AND I DID.  HE GAVE ME -- OR HIS SECRETARY GAVE8

ME THE AFFIDAVIT AND SOME SUPPORTING DOCUMENTS.  9

I WENT DOWNSTAIRS TO START READING IT AND IT WAS10

THEN THAT I RECOGNIZED OR REALIZED FOR THE FIRST TIME THAT THE11

PERSON INVOLVED IN THIS WAS JIMMY BRITT.  AND I DIDN'T -- I12

MAY HAVE READ THE ENTIRE WAIVER.  I DON'T KNOW.  I DIDN'T READ13

ANY OTHER ATTACHED DOCUMENTS.  14

          I TOOK ALL THE DOCUMENTS AND WENT BACK UP TO WADE'S15

OFFICE, KNOCKED ON THE DOOR AND WENT INSIDE AND SAID HERE IT16

IS.  HE SAID ARE YOU THROUGH ALREADY?  AND I SAID, WELL, I17

READ ALL I WANT TO READ.  AND WE HAD AN EXTREMELY, EXTREMELY18

HEATED DISCUSSION AT THAT POINT IN TIME.19

Q.   IN WHICH YOU EXPRESSED YOUR OPINION THAT YOU DIDN'T THINK20

IT WAS TRUE?21

A.   THOSE WERE NOT THE WORDS THAT I USED, BUT I DID TELL HIM22

THAT I DID NOT THINK IT WAS TRUE.  I WAS VERY STRONG ABOUT23

THAT.24

Q.   ALL RIGHT.  DID YOU LATER LEARN THAT MR. SMITH HAD25
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WITHDRAWN FROM THE CASE?1

A.   THAT CAME ABOUT -- WE HAD A DISCUSSION ABOUT THAT.  AND I2

SAID HOW CAN YOU DO THIS?  HE SAYS, WHAT DO YOU MEAN?  I SAID,3

YOU KNOW AS WELL AS I DO THIS IS NOT TRUE AND YOU STOOD THERE,4

WADE, WHILE BERNIE SEGAL MADE THESE MISREPRESENTATIONS TO5

JUDGE DUPREE ABOUT HELENA STOECKLEY AT THE TRIAL.  HE SAYS,6

HOW DO YOU MEAN -- KNOW THAT?  I SAID, WELL, GO READ JOE7

MCGINNISS' BOOK, WHICH IS SITTING ON YOUR BOOKSHELF, WHICH WAS8

WHERE I GOT THAT FROM.  I DON'T RECALL WHAT HE SAID TO THAT. 9

AND I REMEMBER SAYING TO HIM, I SAID, YOU GO AHEAD AND10

REPRESENT JEFFREY MACDONALD IF YOU WANT TO AND FILE THIS11

MOTION AND WE'LL STILL BE FRIENDS, BUT IT WILL BE TOUGH, BUT12

WE'LL STILL BE FRIENDS, AND I WALKED OUT OF HIS OFFICE.  TWO13

OR THREE HOURS LATER MY PHONE RANG AND HE CALLED TO TELL ME HE14

WAS GOING TO WITHDRAW FROM THE MACDONALD CASE.15

Q.   ALL RIGHT.  NOW, LATER ON, WERE YOU APPROACHED ABOUT16

WAIVING A CONFLICT OF INTEREST SO THAT ONE OF WADE'S PARTNERS17

COULD REPRESENT MR. MACDONALD?18

A.   YES.  WADE AND I HAVE REMAINED FRIENDS OVER THE YEARS,19

YOU KNOW.  AT SOME TIME HE WROTE ME AN EMAIL SAYING THAT --20

Q.   WELL, LET'S GO TO THE NEXT --21

A. WELL, HE WROTE ME AN EMAIL. 22

Q. -- PAGE AND READ THE EMAIL.23

A.   I'M SORRY?24

Q.   LET'S GO TO THE NEXT PAGE OF THE EXHIBIT.25
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A.   OKAY.  IT'S A MESSAGE FROM WADE SMITH TO HART MILES.1

Q.   AND WHAT'S THE -- GO AHEAD AND READ IT.2

A.   HART, JIM BLACKBURN WAS REMARKABLE ABOUT THIS.  HE WAS SO3

KIND AND IN SO MANY WAYS GENEROUS.  HE SAID TO TELL YOU TO GO4

FORWARD WITH HILL, THAT IT IS OKAY.  JIM IS TRULY AN AMAZING5

FELLOW AND I THINK HE IS A VERY ELEGANT HUMAN BEING.  HE HAS6

LIVED THROUGH SO MUCH AND HE HAS SURVIVED AND EVEN FLOURISHED7

AND THRIVED IN THE MOST BARREN ENVIRONMENTS.  WADE.8

Q.   ALL RIGHT.  SO, YOU AGREED TO LET HILL ALLEN REPRESENT9

JEFFREY MACDONALD IN THIS MATTER?10

A.   YES.11

Q.   AS FAR AS WAIVING YOUR CONFLICT OF INTEREST?12

A.   YES.  YES.13

Q.   ALL RIGHT.  AND THE DATE OF THAT EMAIL THAT YOU JUST READ14

IS WHAT?15

A.   AUGUST 17, 2011.16

          MR. BRUCE:  ALL RIGHT.  NO FURTHER QUESTIONS, YOUR17

HONOR.18

          THE COURT:  CROSS.19

          MR. WIDENHOUSE:  THANK YOU, YOUR HONOR. 20

C R O S S  -  E X A M I N A T I O N 3:28 P.M.21

BY MR. WIDENHOUSE:  22

Q.   MR. BLACKBURN, I'M GORDON WIDENHOUSE.  WE'VE KNOWN EACH23

OTHER FOR AWHILE.24

A.   WE HAVE, GORDON.25
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Q.   NOW, YOU HAVE WRITTEN OR SAID IN THE PAST THAT WHEN YOU1

GOT THE JEFFREY MACDONALD CASE YOU THOUGHT YOU WOULD LOSE, 2

HAVE YOU NOT?3

A.   YES.4

Q.   AND I BELIEVE YOU SAID IN THE PAST OR WRITTEN IN THE PAST5

THAT IF WADE SMITH HAD BEEN ABLE TO GIVE THE CLOSING ARGUMENT6

WITH THE AMOUNT OF TIME THAT HAD BEEN RESERVED FOR HIM HE7

MIGHT WELL HAVE -- VERY WELL HAVE WON THE CASE?8

A.   WELL, THAT'S -- I SAID THAT I'M CERTAIN AND THAT'S BEEN9

LEGEND IN RALEIGH FOR MANY YEARS.10

Q.   SO, YOU'VE SAID BOTH OF THOSE TWO THINGS?  11

A.   YES.12

Q.   OKAY.  13

A.   I WILL TELL YOU, GORDON, THAT ABOUT SIX MONTHS AGO I HAD14

LUNCH WITH ONE OF THE FORMER JURORS IN THE CASE.  AND I SAID,15

YOU KNOW -- IT WAS FRED THORNHILL.  I SAID, YOU KNOW, FRED,16

WE'VE ALL BEEN TOLD THAT IF WADE HAD MADE THE CLOSING17

ARGUMENT, YOU KNOW, OR GOTTEN TO GIVE HIS ONE HOUR CLOSING18

ARGUMENT FOR DR. MACDONALD THEY MIGHT HAVE WON.  I SAID, I'VE19

ALSO BEEN TOLD THAT I GAVE A REALLY GOOD CLOSING ARGUMENT AND20

THAT MADE A DIFFERENCE.  WHICH ONE IS TRUE?  AND HE LOOKED AT21

ME AND HE SMILED AND HE SAID, JIM, NEITHER ONE IS TRUE, IT WAS22

THE MATTER OF THE EVIDENCE.23

Q.   NOW, YOU'VE WRITTEN A BOOK CALLED FLAME-OUT, FROM24

PROSECUTING JEFFREY MACDONALD TO SERVING TIME TO SERVING25
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TABLES? 1

A.   YES.2

Q.   AND THAT'S A SELF-PUBLISHED BOOK?3

A.   YES.4

Q.   AND YOU WROTE IT IN 2000, OR IT WAS PUBLISHED IN 2000?5

A.   IT WAS.6

Q.   AND DO YOU USE THAT AS THE -- SOMETIMES AS THE MANUSCRIPT7

FOR SOME OF YOUR CLE TALKS?8

A.   I DON'T KNOW IF I USE IT AS A MANUSCRIPT, BUT I'VE9

CERTAINLY TAKEN IT TO THE SEMINARS AND OFFERED IT FOR SALE,10

MAKE PEOPLE AWARE OF IT, AND THAT SORT OF THING.11

Q.   BUT PEOPLE CAN GET IT AT YOUR SEMINARS?12

A.   YES.  YES.  YES.13

Q.   AND THE TITLE REFLECTS THAT THE MACDONALD TRIAL WAS SORT14

OF A HIGH MARK IN YOUR LEGAL PRACTICE?15

A.   IT WAS.16

Q.   AND WOULD IT BE FAIR TO SAY YOU ENJOYED THE SUCCESS OF17

WINNING THE TRIAL?18

A.   I BELIEVE THAT DR. MACDONALD WAS GUILTY AND I BELIEVE19

THAT THE JURY REACHED THE RIGHT VERDICT.20

Q.   WELL, MY QUESTION IS --21

A.   I DON'T KNOW THAT I CAN SAY THAT I ENJOYED THE SUCCESS.22

Q.   YOU DIDN'T GET SORT OF A -- DIDN'T YOU WRITE IN YOUR BOOK23

THAT YOU COULD NEVER GET BACK TO HAVING A MACDONALD CASE24

AGAIN?25

-2814-

Appeal: 15-7136      Doc: 31-2            Filed: 08/16/2016      Pg: 668 of 720 Total Pages:(1388 of 2180)



Blackburn/Cross Page 650

September 19, 2012

A.   YEAH, BUT THAT'S NOT WHAT -- THAT WASN'T WHAT I DEFINED1

AS ENJOYING MY SUCCESS.  I CAN ANSWER YOUR QUESTION THIS WAY,2

I'M NOT TRYING TO AVOID IT.  I CAN ANSWER THIS WAY, I DO THINK3

THAT ONE OF THE PROBLEMS THAT I FACED IN MY CAREER WAS, AS I4

THINK I HAVE SAID AT MY SEMINARS, ONE OF WHICH, YOU KNOW, YOU5

WENT TO, IS THAT I ALWAYS WANTED ANOTHER BIG CASE.  AND, YOU6

KNOW, I DID.  AND THAT'S AN HONEST ANSWER.7

Q.   SORT OF THE NEXT BIG CASE?8

A.   WHATEVER.  WHATEVER.9

Q.   WHATEVER IT WOULD BE?10

A.   WHATEVER IT WAS, YES.11

Q.   AND SO YOU ENJOYED THE NOTORIETY FROM THE BIG CASE?12

A.   I'M SURE I DID.13

Q.   AND YOU STILL ENJOY SORT OF THE NOTORIETY OF BEING IN14

FRONT OF THE CROWD?15

A.   I WOULD LIKE TO BE AN UNKNOWN RIGHT NOW.  I DON'T HAVE16

ANY -- NOTORIETY IS ONE OF THE MOST OVERRATED THINGS IN THE17

WORLD, GORDON.18

Q.   BUT YOU DO THESE SEMINARS WHERE YOU'RE IN FRONT OF19

GROUPS?20

A.   I DON'T DO THAT FOR -- I DON'T DO THESE SEMINARS FOR21

NOTORIETY.22

Q.   THAT'S NOT MY QUESTION, THAT YOU DO THEM FOR NOTORIETY, 23

BUT YOU ENJOY BEING IN FRONT OF A GROUP --24

A.   YES, I DO.  YES.  YES.  YES, I DO.25
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Q.   YOU ENJOY -- 1

A. YES.2

Q. -- BEING IN FRONT OF A GROUP OF PEOPLE AND TALKING?3

A.   YES.  YES.  YES.4

Q.   OKAY.  AND WOULD YOU SAY NOW THAT YOUR PROFESSION IS SORT5

OF THAT OF A MOTIVATIONAL SPEAKER?6

A.   YES.7

Q.   ALL RIGHT.  AND YOU DO A LOT OF DIFFERENT TOPICS?8

A.   YES.9

Q.   OKAY.  AND SOME OF THEM ARE THINGS LIKE LAND MINES ON THE10

WAY TO THE TOP AND HOW TO AVOID THEM?11

A.   YES.12

Q.   THE UNFORGIVING MINUTE?13

A.   YES.14

Q.   ETHICS IN LIFE, THE MARKETPLACE AND BUSINESS?15

A.   YES.16

Q.   NIGHT FALLS FAST?17

A.   YES.18

Q.   THOSE ARE SOME OF THE --19

A.   YES.20

Q.   -- TOPICS OF YOUR PRESENTATIONS?21

A.   YES.  YES.22

Q.   AND DO MOST OF THOSE PRESENTATIONS SORT OF BEGIN WITH,23

YOU KNOW, TALKING ABOUT THE MACDONALD CASE?24

A.   NIGHT FALLS FAST DOES NOT.  NIGHT FALLS FAST IS A MENTAL25
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HEALTH PROGRAM.  THE OTHERS -- I VARY IT SOMETIMES DEPENDING1

ON -- YOU KNOW, I DO VARY -- SOMETIMES, YOU'RE RIGHT. 2

SOMETIMES, YOU'RE ABSOLUTELY RIGHT, I DO TALK ABOUT THE3

MACDONALD CASE.4

Q.   AND IN YOUR SORT OF PROMOTIONAL BIOGRAPHY FOR, YOU KNOW,5

YOUR MOTIVATIONAL SPEAKINGS, YOU DESCRIBE YOURSELF AS HAVING A6

DRIVE TO WIN AT ANY COST?7

A.   YES.8

Q.   A STRONG DESIRE TO BE ALL THINGS TO ALL PEOPLE?9

A.   YES.10

Q.   AND DO YOU STILL SORT OF FEEL THAT WAY THAT THAT'S -- 11

A.   I'M A LOT BETTER ABOUT THAT NOW.  ONE OF MY DIAGNOSES BY12

DR. SPAULDING WAS THAT I HAVE A SEVERE PERSONALITY DISORDER13

THAT I WANTED TO PLEASE PEOPLE TOO MUCH AND COULD NOT SAY NO. 14

Q. OKAY.  15

A. SO THAT WAS PART OF MY PROBLEM.16

Q.   ALL RIGHT.  AND YOU HAD MENTIONED ON DIRECT THAT YOU DID17

SOME WRITING FOR AWHILE.  OBVIOUSLY, WROTE THE FLAME-OUT BOOK?18

A.   YES.19

Q.   AND DID YOU HAVE THOUGHTS ABOUT DOING MORE WRITING?20

A.   YES, I DID.21

Q.   AND YOUR EMAIL TAG LINE WAS SORT OF JBWRITER AT?22

A.   THAT WAS IT.  THAT WAS LONG AGO, BUT THAT WAS ONCE --23

THAT WAS ONCE A TAG LINE.24

Q.   AND DID YOU THINK AT ONE TIME ABOUT WRITING A BOOK ABOUT25
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THE MACDONALD CASE?1

A.   OH, YES.  2

Q. AND OF COURSE -- 3

A. I NEVER DID, BUT I THOUGHT ABOUT IT.  I TRIED -- I DID4

SOME INITIAL WRITINGS ON IT.5

Q.   AND DO YOU STILL THINK ABOUT THAT?6

A.   NO.7

Q.   OKAY.  SO, YOU REALLY SORT OF SEE YOURSELF NOW AS A8

MOTIVATIONAL SPEAKER, NOT A WRITER?9

A.   NO, I SEE MYSELF TWO WAYS.  I SEE MYSELF AS A10

MOTIVATIONAL SPEAKER, AND I WOULD LIKE TO WRITE AGAIN, BUT I11

WOULD PROBABLY LIKE TO WRITE FICTION OR WRITE ANOTHER SEQUEL12

TO MY FLAME-OUT BOOK. 13

Q.   OKAY.  I'M GOING TO SHOW YOU DEFENSE EXHIBIT 5014C AND14

ASK IF YOU CAN LOOK AT THE CAPTION THERE AND TELL US IF THAT'S15

NOT THE ORDER OF DISBARMENT IN YOUR CASE?16

A.   YES.17

(DEFENSE EXHIBIT NUMBER 5014C18

WAS IDENTIFIED FOR THE RECORD.)19

Q.   AND THIS WAS WHAT RESULTED FROM YOU DECIDING TO TURN IN20

YOUR LAW LICENSE?21

A.   YES.  YES.22

Q.   THAT YOU TALKED A LITTLE BIT ABOUT ON DIRECT?23

A.   YES.24

Q.   AND IF WE COULD GO TO PAGE TWO OF THE ORDER OF25
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DISBARMENT, YOU TALK ABOUT IN PARAGRAPH TWO THAT YOU DESIRE TO1

RESIGN AND TENDER YOUR LICENSE TO PRACTICE LAW.2

A.   YES.3

Q.   AND YOU SIGNED THIS -- AN AFFIDAVIT SUPPORTING THIS ORDER4

OF DISBARMENT?5

A.   I'M SURE I DID.6

Q.   OKAY.  AND SO YOU READ IT BEFORE YOU SIGNED IT?7

A.   PROBABLY I DID.  IT WAS -- AT THAT POINT IT REALLY DIDN'T8

MAKE A GREAT DEAL OF DIFFERENCE.9

Q.   OKAY.  AND IN PARAGRAPH THREE YOU SAY MY RESIGNATION IS10

FREE AND VOLUNTARILY TENDERED AND NOT THE RESULT OF COERCION11

AND DURESS, CORRECT?12

A.   YES.13

Q.   AND YOU'RE FULLY AWARE OF THE CONSEQUENCES RESULTING FROM14

TENDERING?15

A.   YES.16

Q.   AND YOU'RE COMPETENT TO MAKE THE DECISION?17

A.   YES.18

Q.   SO, YOU WEREN'T SO MENTALLY DISABLED AT THAT POINT THAT19

YOU COULDN'T FUNCTION AND MAKE THE DECISION TO TENDER YOUR LAW20

LICENSE?21

A.   I WOULD HAVE TO SAY YES.22

Q.   ALL RIGHT.  NOW, PARAGRAPH FIVE STARTS TO DESCRIBE IN23

SOME DETAIL THE PROBLEMS THAT LED TO TENDERING THE LAW LICENSE24

AND I'LL TAKE YOU THROUGH THE VARIOUS SENTENCES --25
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A. SURE.1

Q. -- IN PARAGRAPH FIVE AND ASK YOU SOME QUESTIONS ABOUT IT. 2

AND IT STARTS OUT BY SAYING -- TALKING ABOUT REPRESENTING3

CLIENT A, THEY REQUESTED THAT YOU FILE A COMPLAINT SEEKING TO4

SETTLE A LAND DISPUTE IN LAKE GASTON, VIRGINIA.  5

NOW, YOU DID NOT DO WHAT THE CLIENT WANTED YOU TO DO6

IN THAT SITUATION, DID YOU?7

A.   NO.8

Q.   AND YOU, IN FACT, MISLED THE CLIENT ABOUT WHETHER YOU HAD9

FILED THE COMPLAINT?10

A.   YES.11

Q.   AND THAT WAS AN UNTRUE STATEMENT?12

A.   YES.13

Q.   FALSE STATEMENT?14

A.   YES.15

Q.   OKAY.  AND OVER THE -- YOU SAY -- I'M NOW GOING TO THE16

THIRD SENTENCE IN THAT PARAGRAPH.  YOU SAID OVER THE NEXT TWO17

YEARS YOU HAD MANY CONVERSATIONS WITH THE CLIENT WHEREIN WE18

DISCUSSED HIS CASE, CONVERSATIONS INCLUDING STRATEGY19

CONSIDERATIONS AND PROGRESS OF THE CASE.  20

HOW MANY CONVERSATIONS DO YOU THINK YOU HAD WITH THE21

CLIENT OVER THE NEXT TWO YEARS?22

A.   I HAVE NO IDEA.23

Q.   MORE THAN TWO?24

A.   YES.25
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Q.   MORE THAN TEN?1

A.   THAT I DON'T KNOW.  I'M SURE IT WAS MORE THAN TEN,2

GORDON, BUT I DON'T KNOW.3

Q.   MAYBE MORE THAN 25?4

A.   I DON'T KNOW.5

Q.   OKAY.  BUT A LOT OF CONVERSATIONS --6

A. YES.7

Q. -- WITH THE CLIENT OVER THE NEXT TWO YEARS? 8

A.   YES.9

Q.   AND EVERY ONE OF THOSE CONVERSATIONS MISLED THE CLIENT,10

DIDN'T IT?11

A.   SURE I DID.12

Q.   OKAY.  SO, LOTS OF, THE LONG ONGOING TWO YEAR PERIOD WITH13

THIS CLIENT, MISLEADING HIM AS TO WHAT YOU HAD OR HAD NOT DONE14

IN HIS CASE? 15

A.   THAT'S CORRECT.16

Q.   OKAY.  AND YOU SAY YOU HAD CONVERSATIONS ABOUT STRATEGY17

IN THE CASE.  WOULD THAT BE WHAT YOU HAD DONE IN THE CASE?18

A.   YES.  THIS WAS THE -- LET ME SAY THIS, THE ANSWER IS YES,19

BUT IF I MAY SAY ONE FURTHER SENTENCE.  IT WAS DURING THIS20

TIME IN MY DIAGNOSIS BY DR. SPAULDING WHERE SHE HAD SAID THAT21

I HAD A BREAK WITH REALITY.  I DON'T KNOW.  THAT WAS HER22

DIAGNOSIS, NOT MINE, YOU KNOW.  23

BUT NEVERTHELESS, THE ANSWER TO YOUR QUESTION IS FOR24

A YEAR AND A HALF, OR HOWEVER LONG IT WAS, I MISLED THIS25
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CLIENT, TOLD THIS CLIENT NUMBERS OF THINGS THAT WERE UNTRUE1

AND MADE -- DRAFTED FALSE, YOU KNOW, COURT DOCUMENTS ON THE2

CASE THAT WERE NOT TRUE.3

Q.   ALL RIGHT.  AND ALL OF THOSE STATEMENTS WERE FALSE?4

A.   YES.5

Q.   SO, IT'S A CONTINUING PATTERN OF MAKING FALSE STATEMENTS6

TO THIS PARTICULAR CLIENT?7

A.   YES.8

Q.   ALL RIGHT.  AND WHEN YOU TALKED ABOUT PROGRESS OF THE9

CASE, ANY STATEMENT YOU MADE ABOUT THE CASE BEING -- MAKING10

PROGRESS, WERE FALSE?11

A.   THAT'S RIGHT.12

Q.   BECAUSE THERE HADN'T BEEN A CASE?13

A.   THAT'S RIGHT.14

Q.   OKAY.  AND YOU TOLD THE CLIENT EVENTUALLY, YOU SAY IN THE15

LAST SENTENCE ON THAT PAGE, THAT YOU HAD BEEN SUCCESSFUL IN16

RESOLVING THE LAND DISPUTE.  THAT, OF COURSE, WAS FALSE?17

A.   YES.18

Q.   THERE WASN'T A LAND DISPUTE FILED?19

A.   THAT'S CORRECT.20

Q.   AND YOU HAD A FILE THAT YOU WERE SHOWING THE CLIENT,21

DIDN'T YOU?22

A.   I'M SORRY?23

Q.   DID YOU HAVE A FILE THAT YOU WERE SHOWING THE CLIENT?24

A.   YES.25
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Q.   OKAY.  AND THOSE DOCUMENTS, YOU JUST MADE THEM UP?1

A.   YES.2

Q.   DID YOU GET THEM OUT OF ANOTHER FILE AND HOPE THE CLIENT3

DIDN'T REALIZE IT WAS A DIFFERENT CAPTION OR DID YOU TYPE A4

DIFFERENT DOCUMENT OR DO YOU RECALL? 5

A.   I RECALL THAT WHAT I DID WAS I WROTE THESE DOCUMENTS TO6

GIVE THE CLIENT AN INDICATION AS TO WHAT I WAS DOING ON THEIR7

BEHALF AND GAVE THEM TO THE CLIENT.  I MADE THEM UP IS THE8

ANSWER TO YOUR QUESTION.9

Q.   OKAY.  AND DID YOU -- AND WHAT I'M ASKING IS, DID YOU10

CREATE THE DOCUMENTS?11

A.   YES.12

Q.   FOR THIS CLIENT?13

A.   YES.14

Q.   AND IT REALLY WAS COMPLETELY FALSE?15

A.   YES.16

Q.   IT WAS IMAGINARY?17

A.   YES.18

Q.   DID ANYBODY EVER TYPE IT UP FOR YOU OR DID YOU TYPE IT19

YOURSELF?20

A.   I TYPED IT MYSELF.21

Q.   SO, YOU HAVE THIS ENTIRE FILE, EVERY PIECE OF PAPER IN IT22

IS FALSE?23

A.   I DON'T KNOW ABOUT THAT, BUT MOST OF IT WAS FALSE.24

Q.   WELL, IF IT WASN'T A CASE, ANYTHING YOU SAID ABOUT THE25
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CASE HAD TO BE FALSE, DIDN'T IT?1

A.   THERE MAY HAVE BEEN CORRESPONDENCE WITH THE CLIENT2

UNRELATED TO THAT AND THE MATTERS WERE TRUE, BUT THE REST OF3

MY ANSWER IS, YES, EVERYTHING I SAID ABOUT THIS ALLEGED CASE4

WAS FALSE.5

Q.   OKAY.  SO, AGAIN, EVERY DOCUMENT THAT YOU PUT IN THAT6

FILE FOR THAT CLIENT WAS FALSE?7

A.   YES.8

Q.   AND MOVING TO THE TOP OF PAGE TWO, YOU TOLD THE CLIENT9

THAT HE HAD -- WAS ENTITLED TO A LARGE SUM OF MONEY, CORRECT?10

A.   THAT'S RIGHT.11

Q.   BOTH FROM PEOPLE WHO WERE INVOLVED WITH THE DISPUTE WITH12

HIM, THE PEOPLE HE THOUGHT YOU HAD SUED, CORRECT?13

A.   YES.14

Q.   AND A POWER COMPANY THAT HAD BEEN INVOLVED IN THE LAKE15

GASTON AREA?16

A.   YES.17

Q.   AND NONE OF THAT WAS TRUE?18

A.   THAT'S RIGHT.19

Q.   HE WASN'T ENTITLED TO ANY MONEY AT ALL BASED ON WHAT YOU20

HAD DONE? 21

A.   CORRECT.22

Q.   AND YOU GO ON IN THE NEXT SENTENCE IN THE PARAGRAPH AND23

MENTION WITH SPECIFICITY THAT YOU HAD DRAFTED A NUMBER OF24

LEGAL PLEADINGS, CORRECT?25
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A.   YES.1

Q.   OKAY.  AND OBVIOUSLY NONE OF THOSE HAD -- WERE FACTUALLY2

ACCURATE BECAUSE THERE WAS NO CASE, RIGHT?3

A.   THAT'S CORRECT.4

Q.   ALL RIGHT.  AND YOU SAID THAT YOU DRAFTED AT LEAST 175

ORDERS, CORRECT?6

A.   YES.7

Q.   SUPPOSEDLY SIGNED BY JUDGES?8

A.   YES.9

Q.   THAT AWARDED THE DISPUTED PROPERTY TO THE CLIENT ALONG10

WITH SUMS OF MONEY?11

A.   YES.12

Q.   ALL RIGHT.  NOW, EACH ONE OF THOSE 17 ORDERS, YOU WERE13

WRITING AN ORDER THAT YOU KNEW WAS FALSE WHEN YOU WERE WRITING14

IT?15

A.   YES.16

Q.   AND YOU SIGNED THE JUDGE'S NAME?17

A.   YES.18

Q.   AND I BELIEVE YOU TOLD US YOU AT LEAST SIGNED JUDGE19

DUPREE'S NAME TO ORDERS AND JUDGE BRITT'S NAME?20

A.   YES.21

Q.   DID YOU SIGN JUDGE FOX'S NAME TO ANY OF THEM?22

A.   I DON'T THINK SO.23

Q.   OKAY.  AND EVERY TIME YOU SIGNED A JUDGE'S NAME TO ONE OF24

THOSE DOCUMENTS, YOU WERE COMMITTING FORGERY, WEREN'T YOU?25
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A.   YES.1

Q.   OKAY.  SO, AT LEAST 17 FORGERIES OF JUDGES' NAMES JUST IN2

THOSE SETS OF ORDERS IN ONE CLIENT'S FILE?3

A.   YES.  I WILL SAY, HOWEVER, THAT NONE OF THESE -- IT MAKES4

NO REAL DIFFERENCE -- WAS EVER FILED ANYWHERE.5

Q.   CORRECT.  BUT YOU'RE FORGING A JUDGE'S NAME --6

A.   I UNDERSTAND.7

Q.   -- TO AN ORDER SO IT'S STILL AN ACT OF FORGERY?8

A.   YES.9

Q.   AND IT'S A CRIME?10

A.   YES.11

Q.   AND IT'S ONE OF THOSE CRIMINAL FALSI CRIMES, IN OTHER12

WORDS, A CRIME OF FALSITY?  FORGERY IS A CRIME OF FALSITY?13

A.   YES.14

Q.   WE LEARNED IN CRIMINAL LAW IN LAW SCHOOL, CORRECT?15

A.   YES.16

Q.   ALL RIGHT.  AND YOU DIDN'T HAVE ANY AUTHORIZATION TO SIGN17

THOSE NAMES -- THE PEOPLE'S NAMES TO THOSE 17 ORDERS?18

A.   NO.19

Q.   AND WHEN YOU SHOWED THOSE ORDERS TO YOUR CLIENT, EACH20

TIME YOU SHOWED ONE OF THOSE ORDERS, IT WAS A21

MISREPRESENTATION?22

A.   CORRECT.23

Q.   SO, A FALSE STATEMENT AGAIN TO THE CLIENT?24

A.   YES.25
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Q.   SO, WE GOT A DOCUMENT THAT'S NOT AN ACCURATE DOCUMENT TO1

START WITH, YOU FORGE THE JUDGE'S NAME TO IT, IT FALSELY2

MISREPRESENTS THINGS TO YOUR CLIENT, CORRECT? 3

A.   YES.4

Q.   AND THE DISPUTED PROPERTY THAT WAS AWARDED WAS NOT5

AWARDED TO THE CLIENT? 6

A.   NO.  NO.7

Q.   OKAY.  NOW, I BELIEVE YOU DID SAY YOU NEVER FILED ANY OF8

THOSE DOCUMENTS IN COURT?9

A.   CORRECT.10

Q.   THERE WAS NO LAWSUIT?11

A.   THAT'S RIGHT.  THERE WAS NOWHERE TO FILE THEM.12

Q.   OKAY.  SO, THEY WERE JUST IN THE FILE THAT YOU HELD FOR13

YOUR CLIENT AT YOUR OFFICE, CORRECT?14

A.   YES. 15

Q.   OKAY.  AND I BELIEVE YOU SAID YOU PREPARED THEM ALL?16

A.   YES.17

Q.   YOU SIGNED THEM ALL?18

A.   YES.19

Q.   DIDN'T REVEAL TO THE CLIENT THERE WAS NO LAWSUIT?20

A.   CORRECT.21

Q.   ALL OF THOSE THINGS WERE FALSE?22

A.   YES.23

Q.   IN PARAGRAPH SIX YOU TALK ABOUT SENDING CHECKS TO CLIENT24

A TO COMPENSATE HIM FOR THE CASE.  DID YOU SEND PERSONAL25
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CHECKS?1

A.   (NO RESPONSE.)2

Q.   FIRST SENTENCE IN PARAGRAPH SIX; I GAVE OR SENT CHECKS TO3

CLIENT A PURPORTING TO COMPENSATE HIM FOR THE CASE.  WERE THEY4

PERSONAL CHECKS?5

A.   NO.6

Q.   WERE THEY LAW FIRM CHECKS?7

A.   YES.8

Q.   DID YOU HAVE AUTHORITY TO SIGN --9

A. NO.10

Q. -- THE CHECKS FROM THE LAW FIRM?11

A.   NO.  NO.12

Q.   DID THE CLIENT HAVE ANY OF THAT MONEY -- WAS HE ENTITLED13

TO ANY OF THAT MONEY?14

A.   NO.  NO.15

Q.   OKAY.  AND YOU THEN SAY YOU STOPPED PAYMENT ON THOSE16

CHECKS BECAUSE THEY DID NOT REPRESENT REAL FUNDS FROM WHICH17

THE CLIENT COULD BE PAID, CORRECT?18

A.   CORRECT.19

Q.   OKAY.  DOES THAT MEAN IT WAS A BAD CHECK TO START WITH?20

A.   NO.  I DON'T THINK --21

Q. BECAUSE THERE WAS MONEY IN THE LAW FIRM ACCOUNT -- 22

A. YES.23

Q. -- THAT YOU WERE WRITING A CHECK ON?24

A.   I JUST DIDN'T GO THROUGH WITH IT.  IN OTHER WORDS, I25
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STOPPED -- IN OTHER WORDS, I STOPPED THE PAYMENT ON THE CHECK1

SO IT WOULDN'T BE CASHED.2

Q.   YEAH.  BUT YOU STOPPED THE PAYMENT ON THE CHECKS BECAUSE3

IF IT GOT CASHED SOMEBODY MIGHT FIND OUT YOU HAD WRITTEN A4

CHECK --5

A. SURE.6

Q. -- YOU WEREN'T AUTHORIZED TO WRITE?7

A.   SURE.8

Q.   OKAY.  SO, YOU KNEW THE CHECKS WERE FRAUDULENT WHEN YOU9

WROTE THEM?10

A.   YES.11

Q.   ALL RIGHT.  AND THEY WERE MISREPRESENTATIONS TO THE12

CLIENT?13

A.   YES.14

Q.   CORRECT?15

A.   YES.16

Q.   AND THEN IN THE THIRD SENTENCE IN PARAGRAPH SIX YOU TALK17

ABOUT IN LATE NOVEMBER YOU REQUESTED FUNDS OF $50,000 FROM18

YOUR FIRM'S TRUST ACCOUNT AND WIRED IT TO THE CLIENT AT A BANK19

AND ACCOUNT OF HIS CHOOSING, IS THAT CORRECT? 20

A.   YES.21

Q.   WIRED $50,000 FROM YOUR LAW FIRM'S TRUST ACCOUNT TO THIS22

CLIENT?23

A.   YES.24

Q.   THESE WERE NOT FUNDS THAT CLIENT A WAS ENTITLED TO -- 25
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A.   NO.1

Q.   -- WERE THEY?  AND THEY WERE FUNDS OF ANOTHER CLIENT, IN2

FACT, WEREN'T THEY? 3

A.   THAT'S RIGHT.4

Q.   AND THAT'S STEALING, ISN'T IT?5

A.   SURE.6

Q.   OKAY.  AND IT'S ALSO EMBEZZLEMENT?7

A.   YES.8

Q.   OKAY.  AND THOSE ARE CRIMES THAT INVOLVE FALSE9

REPRESENTATIONS, DON'T THEY?10

A.   YES.11

Q.   OKAY.  AND YOU KNEW THEY WERE WRONG WHEN YOU DID IT,12

DIDN'T YOU?13

A.   YES, BUT, I MEAN -- YES.14

Q.   YOU KNEW YOU WERE TAKING FUNDS THAT YOU WEREN'T -- 15

A.   I KNOW IT'S NOT RIGHT TO TAKE FUNDS FROM ONE PLACE AND16

GIVE IT TO ANOTHER.  I KNOW THAT.17

Q.   YOU KNEW IT WAS WRONG WHEN YOU WERE DOING IT?  YES?18

A.   YES.19

Q.   OKAY.  AND THAT'S REALLY WHERE -- AND IT WAS ALSO, ASIDE20

FROM BEING FRAUDULENT AS FAR AS THE CLIENT IS CONCERNED, IT21

WAS A VIOLATION OF STATE BAR POLICY REGARDING LAW FIRM TRUST22

ACCOUNTS?23

A.   YES.24

Q.   BECAUSE NONE OF THE OTHER FIRM CLIENTS HAD OKAYED YOU25

-2830-

Appeal: 15-7136      Doc: 31-2            Filed: 08/16/2016      Pg: 684 of 720 Total Pages:(1404 of 2180)



Blackburn/Cross Page 666

September 19, 2012

SENDING THEIR MONEY TO CLIENT A?1

A.   THAT'S CORRECT.2

Q.   ALL RIGHT.  AND OTHER CLIENTS, IN FACT, DIDN'T KNOW ABOUT3

THE MONEY?4

A.   THAT'S RIGHT.5

Q.   AND, IN FACT, THE LAW FIRM ORIGINALLY DIDN'T KNOW ABOUT6

IT?7

A.   THAT'S RIGHT.8

Q.   AND THAT'S REALLY WHERE THINGS COMPLETELY FELL APART?9

A.   THEY DID.10

Q.   BECAUSE YOU COULDN'T STOP PAYMENT ON A WIRE TRANSFER?11

A.   I DIDN'T. 12

Q.   WELL, YOU COULDN'T HAVE STOPPED PAYMENT ON A WIRE13

TRANSFER?14

A.   NO.15

Q.   OKAY.  NOW --16

A.   BUT I WILL ALSO TELL YOU I DID THAT ON THE FRIDAY AFTER17

THANKSGIVING OF 1993.  IT DIDN'T COME TO LIGHT, I THINK, UNTIL18

MID-JANUARY OF -- I'M SORRY -- OF 1993.  IT WAS THANKSGIVING19

OF 1992.  AND I THINK WHAT WAS GOING THROUGH MY MIND OR BRAIN20

AT THAT TIME WAS I'LL WORRY ABOUT THAT TOMORROW.  YOU KNOW, I21

JUST DIDN'T TRY TO DO ANYTHING ABOUT IT.  I JUST DID IT.  I22

DIDN'T TRY TO STOP IT.  I DIDN'T TRY TO TELL ANYBODY.  I23

DIDN'T DO ANYTHING.24

Q.   WELL, YOU COULDN'T HAVE STOPPED A WIRE TRANSFER?25
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A.   I KNOW THAT, BUT I'M STILL SAYING I DIDN'T TRY TO DO1

ANYTHING.2

Q.   OKAY.  WELL, WHAT COULD YOU HAVE DONE?3

A.   I DON'T KNOW.  4

Q. I MEAN -- 5

A. I MIGHT HAVE GONE TO THE LAW FIRM AND SAID I HAVE DONE6

THIS, LET ME TELL YOU WHAT I HAVE DONE.  I WISH I HAD DONE7

THAT.8

Q.   YOU MAY HAVE --9

A.   I WISH I HAD -- LET ME JUST SAY THIS TO YOU, I WISH MORE10

THAN YOU KNOW THAT I HAD DONE THAT.  ONE OF THE THINGS --11

YOU'VE ASKED ME THESE QUESTIONS ON FALSITY AND LYING AND12

STEALING.  LET ME JUST SAY THIS TO YOU AS A BREAK HERE, I KNOW13

AS WELL AS ANYBODY IN THIS COURTROOM THE CONSEQUENCES OF DOING14

THESE THINGS.  I WANT YOU TO KNOW I HAVE LEARNED THAT LESSON15

SO WELL.  I WOULD NEVER IN A MILLION YEARS SAY SOMETHING FROM16

THIS WITNESS STAND THAT WAS UNTRUE TO KEEP DR. MACDONALD OR17

ANYBODY ELSE IN ANY SITUATION BECAUSE IT JUST IS NOT WORTH IT. 18

I WOULD NOT DO THAT AND I HAVE NOT DONE THAT.19

Q.   OKAY.  AND IF WE COULD GO TO PARAGRAPH SEVEN OF THE20

DISBARMENT, CONSENT DISBARMENT.  YOU TALK ABOUT ANOTHER21

CLIENT, CLIENT B, YOU DEALT WITH FOR A NUMBER OF YEARS,22

CORRECT?23

A.   YES.24

Q.   THAT CLIENT ASKED YOU TO FILE A COMPLAINT?25
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A.   YES.1

Q.   FOR DAMAGES FOR BREACH OF CONTRACT?2

A.   YES.3

Q.   AND YOU DID THAT?4

A.   YES.5

Q.   AND THEN YOU TOOK A VOLUNTARY DISMISSAL?6

A.   YES.7

Q.   YOU DIDN'T TELL THE CLIENT YOU TOOK A VOLUNTARY8

DISMISSAL?9

A.   WHATEVER IT SAYS IS WHAT IT -- I DON'T REMEMBER, BUT10

WHATEVER --11

Q. DO YOU NEED THE PARAGRAPH?12

A. -- IT SAYS -- WHATEVER IT SAYS IS TRUE.13

Q.   OKAY.  DID YOU REFILE THE COMPLAINT WITHIN ONE YEAR?14

A.   I DON'T RECALL.15

Q.   OKAY.  BUT YOU KNOW THAT IF YOU TAKE A VOLUNTARY16

DISMISSAL --17

A.   I DO.18

Q.   -- IN STATE COURT UNDER THE RULES --19

A. I DO.20

Q. -- OF CIVIL PROCEDURE YOU'VE GOT ONE YEAR TO REFILE?21

A.   RIGHT.22

Q.   AND IF YOU DON'T --23

A. CORRECT.24

Q. -- THE CAUSE OF ACTION IS GONE?25
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A.   CORRECT.1

Q.   IF WE COULD GO TO THE NEXT PAGE WHERE WE'RE CONTINUING IN2

THIS AFFIDAVIT.  YOU ULTIMATELY TOOK THE DISMISSAL WITHOUT THE3

CLIENT'S KNOWLEDGE AND CONSENT, YOU SAY THAT?  4

A. (WITNESS NODS HEAD.)5

Q. THE CLIENT DIDN'T CONSENT TO THE VOLUNTARY DISMISSAL,6

CORRECT?7

A.   YES.8

Q.   ALL RIGHT.  AND YOU TOLD THE CLIENT THE COMPLAINT HAD9

BEEN FILED AND PROGRESS WAS BEING MADE, CORRECT?10

A.   YES.11

Q.   AND BOTH OF THOSE THINGS WERE FALSE?12

A.   YES.  YES.13

Q.   OKAY.  SO, AGAIN, TWO FALSE STATEMENTS TO A CLIENT ABOUT14

ONGOING LITIGATION?15

A.   YES.16

Q.   AND FALSE REPRESENTATIONS ABOUT WHETHER PROGRESS WAS17

BEING MADE IN THE CASE?18

A.   YES.19

Q.   DO YOU KNOW HOW MANY CALLS OR CONVERSATIONS YOU HAD WITH20

CLIENT B?21

A.   NO.22

Q.   COULD IT HAVE BEEN MORE THAN TWO MAYBE?23

A.   PROBABLY.24

Q.   MORE THAN TEN?25
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A.   I DON'T -- NO, I DON'T REMEMBER THAT.  NOT AS MANY AS THE1

OTHER, BUT I DON'T REMEMBER.2

Q.   OKAY.  BUT EVERY ONE OF THEM WOULD HAVE BEEN A FALSE --3

A. CORRECT.4

Q. -- REPRESENTATION?5

A.   CORRECT.6

Q.   AND THEN -- YOU THEN TOLD CLIENT B HE HAD WON HIS CASE?7

A.   YES.8

Q.   AND THAT WAS FALSE?9

A.   YES.10

Q.   AND THAT WAS A MISREPRESENTATION?11

A.   YES.12

Q.   AND THAT WAS FRAUDULENT?13

A.   YES.14

Q.   ALL RIGHT.  AND AT THAT POINT YOU WIRED SOME MONEY TO15

CLIENT B?16

A.   $6,000.17

Q.   FROM THE LAW FIRM'S TRUST ACCOUNT?18

A.   YES.19

Q.   AND YOU WIRED IT TO THE CLIENT'S PERSONAL BANK ACCOUNT?20

A.   YES.21

Q.   THAT WASN'T MONEY THE CLIENT WAS ENTITLED TO?22

A.   NO.23

Q.   SO, THAT WAS, AGAIN, A MISREPRESENTATION?24

A.   YES.25
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Q.   IT WAS DEFRAUDING YOUR LAW FIRM?1

A.   YES.2

Q.   IT WAS STEALING?3

A.   YES.4

Q.   AND IT WAS A VIOLATION OF STATE BAR PROFESSIONAL5

REQUIREMENTS REGARDING TRUST FUNDS?6

A.   YES.7

Q.   NOW, IF WE COULD GO TO PARAGRAPH EIGHT OF THIS DOCUMENT8

AND WE'RE TALKING ABOUT THE YEAR PRIOR TO 1992, AND YOU HAD9

CLIENT C, WHO HAD SETTLED A CLAIM.  THE FIRST LINE IN10

PARAGRAPH EIGHT; CLIENT C HAD SETTLED A CLAIM AND RECEIVED A11

CASH PAYMENT, CORRECT?12

A.   YES.13

Q.   AND ALSO HAD PAYMENT OVER TIME, CORRECT?14

A.   YES.15

Q.   AND HE OWED A MEDICAL LIEN?16

A.   YES.17

Q.   AND WHEN YOU SETTLE A CLAIM ON BEHALF OF A CLIENT, IS IT18

NOT THE LAW FIRM'S RESPONSIBILITY OR THE LAWYER'S19

RESPONSIBILITY TO PAY OUTSTANDING MEDICAL LIENS OUT OF THE20

SETTLEMENT BEFORE THE MONEY IS DISBURSED TO THE CLIENT?21

A.   YES.22

Q.   AND THAT WASN'T DONE HERE?23

A.   CORRECT.24

Q.   AND THE FEDERAL GOVERNMENT FOUND OUT THE CLIENT HAD NOT25
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PAID -- THAT THEY HAD NOT BEEN PAID?1

A.   RIGHT.  RIGHT.  RIGHT.  2

Q.   THE FEDERAL GOVERNMENT HADN'T BEEN PAID $23,000?3

A.   RIGHT.4

Q.   IT WAS A LOT OF MONEY?5

A.   YES.6

Q.   A LOT OF MONEY, $23,000?7

A.   YES.8

Q.   THE CLIENT ALL OF A SUDDEN OWES -- FINDS OUT HE OWES9

$23,000 THAT SHOULD HAVE BEEN TAKEN FROM THE SETTLEMENT10

PROCEEDS?11

A.   YES.12

Q.   AND THE FEDERAL GOVERNMENT WANTS THEIR MONEY?13

A.   YES.14

Q.   OKAY.  AND THEY'RE COMING TO GET IT?  I MEAN, THEY'RE15

WRITING THEY WANT THE MONEY?16

A.   YES.17

Q.   AND HE OWES THE MONEY AND HE DOESN'T HAVE IT TO PAY THEM,18

CORRECT?19

A.   YES.20

Q.   AND YOU MADE ARRANGEMENTS FOR THE FIRM TO ADVANCE HIM21

$23,000?22

A.   YES.23

Q.   AND DID THE FIRM AGREE TO THAT?24

A.   YES.25
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Q.   DID THEY REALIZE THAT YOU HAD NOT DISBURSED THE MONEY IN1

THE APPROPRIATE FASHION AND THAT WAS WHY THE $23,000 WAS A2

LIEN THAT HADN'T BEEN PAID?3

A.   I DON'T KNOW THAT I -- I DON'T -- I'M SURE THEY DID NOT4

KNOW THAT, BUT I'M SURE I DIDN'T HAVE A DISCUSSION WITH THEM5

ABOUT THAT.6

Q.   OKAY.  SO, ONCE AGAIN, IT WAS A MISREPRESENTATION TO THE7

LAW FIRM?8

A.   I DON'T KNOW THAT -- IF YOU WANT TO CALL IT A9

MISREPRESENTATION.  IT WAS A MISREPRESENTATION BY OMISSION10

THAT I DIDN'T TELL THEM MORE INFORMATION THAN THEY NEEDED TO11

KNOW.  I DON'T KNOW IF I EVER LIED TO THE FIRM ABOUT THAT12

EXCEPT -- UNLESS IT'S A LIE TO NOT TELL THEM SOMETHING. 13

Q.   OKAY.  ALL RIGHT.  IN ORDER TO DEAL WITH THIS, YOU GOT A14

-- YOU PREPARED A PROMISSORY NOTE?15

A.   CORRECT.16

Q.   AND IT WAS A PROMISSORY NOTE FOR THE CLIENT TO SIGN?17

A.   YES.18

Q. TO THE FIRM?19

A. YES.20

Q.   SO, THE FIRM WOULD BE REIMBURSED FOR THE $23,000?21

A.   YES.  YES.22

Q.   THAT WAS PAYMENT TO THE FEDERAL GOVERNMENT?23

A.   YES.24

Q.   WHO WANTED THEIR MONEY?25
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A.   YES.1

Q.   OKAY.  AND DID THE CLIENT SIGN THE PROMISSORY NOTE OR 2

DID --3

A.   NO, I DID.4

Q.   OKAY.  SO, YOU SIGNED THE CLIENT'S NAME TO THE PROMISSORY5

NOTE?6

A.   YES.7

Q.   WITHOUT THE CLIENT'S KNOWLEDGE?8

A.   YES.9

Q.   ANOTHER FORGERY?10

A.   YES.11

Q.   ANOTHER MISREPRESENTATION?12

A.   YES.13

Q.   THE LAW FIRM DIDN'T KNOW ABOUT IT?14

A.   NO.15

Q.   AND, AGAIN, IF THE MONEY CAME FROM THE LAW FIRM TRUST16

ACCOUNT TO THE FEDERAL GOVERNMENT, IT WAS A BREACH OF STATE17

BAR ETHICS?18

A.   THAT MONEY DID NOT COME FROM THE FIRM'S TRUST ACCOUNT.19

Q.   WHERE DID THAT MONEY COME FROM?20

A.   PROBABLY THE OPERATING ACCOUNT.21

Q.   OKAY.  SO, THE FIRM PAID THAT OUT OF THE OPERATING22

ACCOUNT?23

A.   I SUSPECT THAT'S TRUE.  IT DID NOT COME FROM THE TRUST24

ACCOUNT.  IT WOULD BE AN OPERATING ACCOUNT.  I DON'T KNOW WHAT25
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THEY CALLED THE ACCOUNT.  1

Q.   ALL RIGHT.  AND, AGAIN, YOU'RE SURE IT DIDN'T COME FROM2

THE LAW FIRM TRUST ACCOUNT?3

A. I AM POSITIVE.4

Q. SO, THAT JUST -- 5

A.   OR AT LEAST TO THE BEST OF MY KNOWLEDGE, IT DIDN'T COME6

FROM -- I DIDN'T TAKE IT FROM ANY TRUST ACCOUNT.  I AM CERTAIN7

THAT IT DID NOT COME FROM THE LAW FIRM'S TRUST ACCOUNT.8

Q.   OKAY.  BECAUSE THE LAW FIRM WAS WRITING THE CHECK?9

A.   CORRECT.10

Q.   THEY KNEW THEY WERE WRITING THE CHECK?11

A.   THAT'S CORRECT. 12

Q.   AND THEY WOULDN'T HAVE WRITTEN IT FROM THE TRUST ACCOUNT?13

A.   THAT'S CORRECT.  THAT'S CORRECT. 14

Q.   AND THEN I BELIEVE -- WE GET TO PARAGRAPH NINE AND YOU15

TALK ABOUT IN 1991 AND '92, DIVERTING $140,000 OF FUNDS THAT16

CAME INTO THE FIRM, AND YOU DIVERTED THEM TO YOUR PERSONAL17

CHECKING ACCOUNT?18

A.   YES.  19

Q.   AND THAT WAS MONEY THAT SHOULD HAVE GONE TO THE FIRM,20

BEEN EARNED BY THE FIRM?21

A.   YES.  YES.22

Q.   EARNED BY YOUR PARTNERS OR YOU AS WELL?23

A.   EARNED BY ME.24

Q.   WHOEVER THE PARTNERS WERE.  25
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A. EARNED BY ME.  1

Q. OKAY.  AND WHEN YOU SAY NONE OF YOUR PARTNERS KNEW ABOUT2

THE DIVERSION OF FUNDS, IS DIVERSION JUST A NICE WAY OF SAYING3

YOU STOLE THE MONEY?4

A.   I WOULD HOPE SO.5

Q.   WELL, I MEAN, THAT'S REALLY WHAT IT WAS?  YOU STOLE MONEY6

FROM THE LAW FIRM?7

A.   YOU CAN USE THE WORD STEAL IF YOU WISH.8

Q.   WELL, ISN'T THAT AN ACCURATE DESCRIPTION OF --9

A. SURE.10

Q. -- THE CRIME OF STEALING --11

A. SURE. 12

Q. -- PROPERTY?13

A.   SURE. 14

Q.   AND YOU KNEW IT WAS A CRIME WHEN YOU DID IT?  15

A. YEAH.16

Q. AND YOU'RE A CRIMINAL DEFENSE LAWYER? 17

A.   YEAH.  I PLED GUILTY TO THESE CHARGES IN COURT.  18

Q. I UNDERSTAND. 19

A. AND WHEN I PLED GUILTY, I PLED GUILTY TO FELONIES IN20

COURT.21

Q.   I KNOW YOU DID AND WE'LL GET TO THAT IN JUST A MINUTE, 22

BUT MY QUESTION IS, YOU KNEW IT WAS A CRIME WHEN YOU DID THE23

ACT?24

A.   YES.25
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Q.   AND YOU KNEW IT WAS WRONG --1

A. YES.2

Q. -- IN ADDITION TO BEING A CRIME?3

A.   YES.4

Q.   AND YOU USED THE MONEY -- THE THIRD SENTENCE.  IT SAYS5

YOU USED THE MONEY, A SUM IN EXCESS OF $100,000, TO PAY OUT TO6

VARIOUS CLIENTS --7

A.   YES.8

Q.   -- OR TO OTHERS ON THEIR BEHALF?9

A. (WITNESS NODS HEAD.)10

Q. AND IS THAT TO COVER THINGS THAT HADN'T BEEN TAKEN CARE11

OF FOR THE CLIENTS?12

A.   I'M SURE SOME OF THAT MONEY WAS FOR THAT REASON.  13

Q.   WELL, WHY ELSE WOULD YOU WRITE CHECKS -- 14

A.   WELL, THERE WAS A SITUATION -- AND I'M NOT TRYING TO15

SPLIT HAIRS -- BUT THERE WAS A SITUATION WHERE IT WAS 18,00016

OR $20,000, WHERE I HAD WON A CASE IN FEDERAL CIVIL COURT AND17

THE CLIENTS WANTED TO SUE SOMEBODY ELSE TO GET THEIR18

ATTORNEY'S FEES BACK AND SOME OF THAT MONEY WENT FOR THAT, TO19

GIVE THEM THAT SO THEIR ATTORNEY'S FEES WOULD BE PAID BACK. 20

SO, THAT WASN'T WORK THAT WASN'T DONE FOR THEM IT WAS JUST --21

IT WAS STILL MISUSE OF THE MONEY.  I'M NOT DISPUTING THAT.22

Q.   OKAY.  AND YOU SAY THAT YOU WERE PAYING OUT TO VARIOUS23

CLIENTS OR OTHERS ON THEIR BEHALF AND THE SUMS WERE PAID OUT24

BECAUSE -- LAST SENTENCE IN THE PARAGRAPH -- POTENTIAL CLAIMS25
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CLIENTS HAD AGAINST ME OR THE THREAT OF CLAIMS.1

A.   THAT WAS THE ONE THAT I JUST SPOKE ABOUT, ABOUT THE2

ATTORNEY FEES ISSUE.  I THINK THAT'S THE ONE I'M REFERRING TO.3

Q.   SO, THAT'S JUST -- THERE WAS JUST ONE WHERE YOU WERE4

WORRIED ABOUT A CLAIM AGAINST YOU?5

A.   YEAH.  THERE MAY HAVE BEEN OTHERS, I DON'T RECALL TODAY6

AS I SIT HERE.7

Q.   WERE YOU WORRIED THAT THEY HAD A CLAIM THAT YOU HADN'T8

DONE SOMETHING YOU WERE SUPPOSED TO DO?9

A.   NO, I WAS WORRIED THAT THEY -- WELL, YEAH, IN THE SENSE10

OF THE WORD.  THEY WANTED TO SUE AND GET BACK THEIR ATTORNEY'S11

FEES AND I HADN'T DONE ALL THE LEGAL PAPERWORK, I THINK, THAT12

WOULD GIVE THEM THE RIGHT TO DO THAT.  AND SO IN THAT SENSE OF13

THE WORD, I HADN'T DONE WHAT THEY HAD REQUESTED.14

Q.   SO, THEY THOUGHT THEY WERE ENTITLED TO ATTORNEY'S FEES15

FROM THE LOSING PARTY?16

A.   YES.17

Q.   IN A CASE --18

A. YES.19

Q. -- THAT YOU HAD --20

A. YES.21

Q. -- WON FOR THEM?22

A.   YES.  YES.23

Q.   ALL RIGHT.  AND YOU JUST DIDN'T DO --24

A. RIGHT.25
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Q. -- THE NECESSARY WORK --1

A. RIGHT. 2

Q. -- TO TRY TO RECOUP THE ATTORNEY'S FEES?3

A.   RIGHT.4

Q.   AND SO YOU JUST PAID THEM?5

A.   YES.6

Q.   OKAY.  AND WAS THIS AN ACTION THAT YOU HAD THOUGHT WAS A7

SITUATION OF YOU TRYING TO PLEASE EVERYBODY?8

A.   I WAS TRYING TO PLEASE THEM.9

Q.   OKAY.  ALL RIGHT.  AND YOU TALKED ABOUT -- EVENTUALLY10

AFTER THE DISBARMENT -- THAT CAME FIRST IN SORT OF THE VERY11

FIRST CONSEQUENCES -- 12

A.   THAT CAME -- YEAH.  IT WAS A BAD YEAR.  THAT CAME IN LATE13

APRIL OF THAT YEAR.14

Q.   AND THEN THE CRIMINAL CASE MOVED AFTER OR COMPLETED --15

CAME TO FRUITION AFTER --16

A. YES.  YES.17

Q. -- THE STATE BAR MATTER HAD FINISHED?18

A.   YES.19

Q.   AND I BELIEVE YOU SAID THAT THE CRIMINAL CASE INVOLVED20

$235,000 IN LAW FIRM MONEY ROUGHLY?21

A.   234.22

Q.   234.  SO, A GOOD BIT OF LAW FIRM MONEY?23

A.   OH, YES.24

Q.   OKAY.  56,000 THAT WERE TWO NON-EXISTENT LAWSUITS? 25
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A.   CORRECT.1

Q.   17 FAKE COURT ORDERS?2

A.   YES.3

Q.   17 FORGED JUDGE'S SIGNATURES?4

A.   YES.5

Q.   ALL RIGHT.  I BELIEVE YOU STATED YOU EVENTUALLY PLED6

GUILTY TO 12 FELONY CHARGES?7

A.   YES.8

Q.   EMBEZZLEMENT?9

A.   YES.10

Q.   OBSTRUCTION OF JUSTICE?11

A.   YES.12

Q.   OBTAINING PROPERTY BY FALSE PRETENSES?13

A.   I SUSPECT.  I DON'T KNOW.14

Q.   BUT 12 FELONIES THAT ALL OF THE TIME CARRIED A MAXIMUM15

SENTENCE OF TEN YEARS, DO YOU THINK?  DOES THAT SOUND ABOUT16

RIGHT?17

A.   NO.  I WILL TELL YOU THAT I THINK THE MAXIMUM THAT I18

COULD HAVE RECEIVED IF THEY HAD BEEN RUN TOGETHER --19

CONSECUTIVE, THE MAXIMUM I COULD HAVE GOTTEN WAS 110.20

Q.   OKAY.  SO, 12 FELONIES, NINE -- ROUGHLY NINE -- ROUGHLY21

ABOUT NINE YEARS --22

A. MY MATH IS NOT GOOD.23

Q. -- SOMETHING LIKE THAT?24

A.   OKAY.25
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Q.   AND SO YOU FACED 110 YEARS, YOU THINK?1

A.   YES.2

Q.   AND YOU GOT THREE?3

A.   YES.4

Q.   OKAY.  AND I BELIEVE YOU SAID YOU SERVED JUST OVER A5

YEAR?6

A.   NO, I SERVED A LITTLE OVER THREE MONTHS, ABOUT THREE AND7

A HALF MONTHS.8

Q.   OH, OKAY.  SO, THREE AND A HALF MONTHS OF A THREE YEAR9

SENTENCE? 10

A.   YES.11

Q.   OKAY.  AND SPENT THAT TIME, EXCEPT FOR A LITTLE BIT AT12

THE BEGINNING, AT WAKE ADVANCEMENT OR WAKE CORRECTIONAL?13

A.   CORRECT.  CORRECT.14

Q.   A MINIMUM SECURITY FACILITY?15

A.   RIGHT.16

Q.   SO, YOU WERE WORKING DURING THE DAY AND LOCKED UP AT17

NIGHT?18

A.   YES.  YES.19

Q.   NOW, DID THERE COME A TIME WHEN YOU -- LET ME BREAK OFF20

THAT FOR A MINUTE.  DID THERE COME A TIME IN SEPTEMBER OF21

2005, WHERE YOU HAD DINNER WITH KATHRYN MACDONALD?22

A.   YES.23

Q.   AND WAS IT A LONG DINNER?24

A.   PROBABLY.25
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Q.   OKAY.  AND DID YOU MAKE SOME STATEMENTS TO HER DURING1

THAT MEETING THAT YOU DIDN'T THINK JEFFREY MACDONALD WAS2

GUILTY?3

A.   NO.4

Q.   YOU NEVER MADE THAT STATEMENT TO HER?5

A.   NO.6

Q.   DID YOU EVER SAY YOU WOULD BE HAPPY IF HIS CONVICTIONS7

WERE OVERTURNED?8

A.   NO.9

Q.   AND --10

A.   THIS DINNER WAS BEFORE ANY MOTION WAS FILED, I THINK.  I11

THINK IT WAS BEFORE THE MOTION WAS FILED.  I MET KATHRYN12

MACDONALD PURSUANT TO A PHONE CALL BY WADE SMITH, WHO WANTED13

ME TO COME TO HIS OFFICE TO MEET HER AND ANOTHER LAWYER IN THE14

CASE, TIM JUNKIN, WHICH I DID.  15

A FEW DAYS AFTER THAT WE HAD DINNER.  I'M SURE THAT16

MY PURPOSE WAS TO HOPE THAT NO MOTION WOULD BE FILED.  I'M17

SURE THAT HER PURPOSE WAS TO CONVINCE ME THE REVERSE.18

Q.   OKAY.  AND YOU DIDN'T THINK ANYTHING ODD ABOUT HAVING19

DINNER?20

A.   YEAH, I THINK IT WAS VERY ODD.21

Q.   OKAY.  YOU DID?22

A.   IT WAS ONE OF THE DUMBER THINGS I'VE DONE.  23

Q.   OKAY.  LET ME TALK TO YOU FOR A FEW MINUTES ABOUT A24

FORMER CLIENT OF YOURS BY THE NAME OF LEROY MCNEIL.  25
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A.   WHO?1

Q.   LEROY MCNEIL.  DO YOU REMEMBER --2

A. OH, YES.  YES, YES, YES.3

Q. -- REPRESENTING MR. MCNEIL?  YES?4

A.   YES.5

Q.   YOU WERE APPOINTED TO REPRESENT HIM?6

A.   YES.7

Q.   A CAPITAL CASE?8

A.   YES.9

Q.   CHARGED WITH THREE MURDERS, I BELIEVE, IS THAT RIGHT, 10

TWO OR THREE?11

A.   YES.  I THINK YOU DID THE POST-CONVICTION WORK ON SOME OF12

IT.13

Q.   AND YOUR CO-COUNSEL WAS RICK GAMMON?14

A.   YES.15

Q.   WHO YOU DESCRIBED AS YOUR PROTEGEE?16

A.   I DIDN'T DESCRIBE HIM AS THAT.17

Q.   WOULD YOU DESCRIBE HIM AS YOUR PROTEGEE?18

A.   NO, I THINK HE WAS JUST A YOUNG LAWYER AND WE WORKED19

TOGETHER.  HE MIGHT NOT EVEN WANT TO BE DESCRIBED THAT WAY.20

Q.   ALL RIGHT.  EVENTUALLY HE BECAME YOUR LAW PARTNER?21

A.   YES.22

Q.   A GOOD FRIEND?23

A.   YES.24

Q.   REPRESENTED YOU WHEN YOU GOT IN TROUBLE?25
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A.   YES.1

Q.   IN FACT, WORKED WITH MR. SMITH IN THAT REPRESENTATION?2

A.   YES.3

Q.   AND THE TRIAL -- MR. MCNEIL WAS CONVICTED?4

A.   YES.5

Q.   AND HE WAS SENTENCED TO DEATH?6

A.   YES.7

Q.   OKAY.  AND THE DEATH SENTENCE WAS UPHELD ON APPEAL?8

A.   YES.9

Q.   AND THERE WAS A MOTION FOR APPROPRIATE RELIEF FILED?10

A.   YES.11

Q.   OKAY.  AND YOU RECALL THE LITIGATION ABOUT THE MOTION FOR12

APPROPRIATE RELIEF?13

A.   YES.14

Q.   OKAY.  AND ONE OF THE ALLEGATIONS WAS INEFFECTIVE15

ASSISTANCE OF COUNSEL?16

A.   SURE.17

Q.   OKAY.  AND PART OF THE INEFFECTIVE ASSISTANCE ARGUMENT18

DEALT WITH WHETHER YOU HAD MR. MCNEIL'S PERMISSION TO CONCEDE19

GUILT OF SECOND DEGREE MURDER TO THE JURY IN CLOSING ARGUMENT, 20

DOES THAT SOUND FAMILIAR?21

A.   YEAH.22

Q.   OKAY.  AND AT THE TIME THAT YOU REPRESENTED MR. MCNEIL23

THERE WAS NO STATE SUPREME COURT DECISION DIRECTING THAT YOU24

NEEDED THE CLIENT'S PERMISSION TO DO THAT?25
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A.   I TRULY DO NOT RECALL.1

Q.   OKAY.  BUT THE ARGUMENT -- THE ISSUE -- ONE OF THE2

INEFFECTIVE ASSISTANCE ISSUES WAS THAT MR. MCNEIL SAID NOBODY3

HAD GOTTEN HIS PERMISSION --4

A. CORRECT.5

Q. -- TO PLEAD GUILTY TO SECOND DEGREE MURDER?  YOU WOULD6

AGREE NOW THAT A CRIMINAL DEFENSE LAWYER HAS TO GET A CLIENT'S7

PERMISSION TO CONCEDE GUILT IN CLOSING ARGUMENT TO A8

PARTICULAR CRIME?9

A.   YEAH.  WE WERE TRYING TO SAVE HIS LIFE.10

Q.   I UNDERSTAND.  BUT YOU DO HAVE TO HAVE THE CLIENT'S11

PERMISSION TO DO THAT?12

A.   YES.  YES.13

Q.   NOBODY'S QUESTIONING --14

A.   YES, I UNDERSTAND.15

Q.   OKAY.  AND THERE CAME A TIME THAT THERE WAS AN16

EVIDENTIARY HEARING ON THE MOTION FOR APPROPRIATE RELIEF?17

A.   YES.  YES.18

Q.   OKAY.  AND THERE WAS AN AFFIDAVIT -- DO YOU RECALL IF19

THERE WAS AN AFFIDAVIT FROM LEROY MCNEIL SAYING NOBODY HAD20

ASKED HIM FOR HIS PERMISSION?21

A.   I'M SURE THERE WAS.  I DON'T RECALL, BUT I'M SURE THERE22

WAS.23

Q.   AND DO YOU RECALL THAT MR. GAMMON TESTIFIED AT THAT24

HEARING?25
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A.   THE RECORD WOULD REFLECT WHATEVER THE RECORD REFLECTS,1

BUT I DON'T REMEMBER.2

Q.   SO, YOU DON'T RECALL THAT HE TESTIFIED --3

A. NO.4

Q. SO, YOU WOULDN'T RECALL THAT HE TESTIFIED THAT YOU DIDN'T5

HAVE PERMISSION TO CONCEDE --6

A.   I WOULD NOT BE SURPRISED, BUT I JUST DON'T RECALL.7

Q.   OKAY.  BUT YOU WENT TO COURT AT THE HEARING TO TESTIFY,8

DIDN'T YOU?9

A.   YES.10

Q.   CALLED BY THE STATE?11

A.   YES.12

Q.   AND YOU TOOK AN OATH JUST LIKE YOU DID TODAY?13

A.   YES.14

Q.   OKAY.  AND SWORE ON THE BIBLE TO TELL THE TRUTH?15

A.   YES.16

Q.   AND YOU TESTIFIED THAT YOU HAD MR. MCNEIL'S PERMISSION?17

A.   I THINK WE TOLD HIM.  I DON'T THINK I LIED ON THAT STAND18

THAT DAY.  I DO NOT THINK I DID AT ALL AND I -- NOR AM I19

SAYING THAT RICK DID.  20

WHAT I'M SAYING IS THAT AT THAT PARTICULAR INSTANCE21

I BELIEVED THAT I TALKED TO LEROY VERBALLY, NOT IN WRITING,22

BUT VERBALLY, AND TOLD HIM WHAT WE WERE GOING TO SAY.  AND I'M23

NOT SURE IT WAS EVEN IN CLOSING ARGUMENT.  IT MAY HAVE BEEN IN24

THE OPENING STATEMENT BECAUSE -- LET ME FINISH -- BECAUSE WE25
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HAD NO CHANCE WHATSOEVER OF GETTING HIM ACQUITTED ON A FIRST1

DEGREE MURDER TRIAL UNLESS WE COULD GET IT -- DO SOMETHING TO2

SAVE HIS LIFE.  SO, THAT'S WHAT WE WERE TRYING TO DO.  3

I RECALL, MORE SPECIFICALLY TO YOUR QUESTION, THAT4

MY TESTIMONY THAT DAY WAS ACCURATE AND TRUTHFUL AND I WOULD5

NOT CONCEDE OTHERWISE.6

Q.   ALL RIGHT.  BUT DO YOU RECALL SAYING YOU HAD LEROY7

MCNEIL'S PERMISSION TO CONCEDE GUILT TO SECOND DEGREE MURDER?8

A.   IF THAT'S WHAT THE RECORD REFLECTS, THAT'S WHAT I -- IT9

WOULD BE.10

Q.   AND THE JUDGE, IN FACT, RULED THAT LEROY MCNEIL WAS11

ENTITLED TO A NEW TRIAL BECAUSE HE HAD NOT BEEN ADVISED?12

A.   I DON'T RECALL THAT.13

Q.   YOU DON'T RECALL?14

A.   I MEAN, I DON'T REMEMBER THE RESULT.  I KNOW YOU WERE THE15

LAWYER ON THE OTHER SIDE, BUT I JUST DON'T REMEMBER THE16

RESULT.17

Q.   OKAY.  SO YOU WOULDN'T DISPUTE --18

A.   I DON'T DISPUTE IT.  I'M JUST TELLING YOU THAT WHAT I19

SAID WAS THE TRUTH.20

Q.   ALL RIGHT.  IS THERE AN ENTITY OR A CORPORATION OR A FIRM21

THAT'S CALLED CHAPTER TWO?22

A.   USED TO BE.23

Q.   AND WHAT WAS THAT?24

A.   CHAPTER TWO WAS -- IT WASN'T A CORPORATION.  IT WAS JUST25
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AN ENTITY THAT I HAD SET UP AT ONE TIME TO HELP ME IN MY1

SPEAKING SEMINAR BUSINESS AND WRITING MY BOOK AND STUFF LIKE2

THAT.3

Q.   OKAY.  AND MAYBE SO YOU COULD HAVE AN ACCOUNT THAT WOULD4

ALLOW YOU TO PAY EXPENSES -- 5

A. YES.6

Q. -- AND THINGS WHILE YOU WORKED ON WRITING THE BOOK?7

A.   YES.8

Q.   AND DID THERE COME A TIME WHEN A FRIEND OF YOURS9

INTRODUCED YOU TO A PERSON BY THE NAME OF BROOKE MORROW?10

A.   YES.11

Q.   AND WHO -- MS. MORROW WAS SOMEBODY WHO WAS INTERESTED IN12

HELPING YOU WRITE A BOOK?13

A.   SHE WANTED ME TO WRITE A BOOK ON THE MACDONALD CASE.14

Q.   AND SO SHE AGREED TO GIVE YOU SOME FINANCIAL SUPPORT FOR15

THAT?16

A.   SHE DID.17

Q.   AND WROTE A CHECK OR WROTE TWO CHECKS FOR $50,000 TOTAL18

TO CHAPTER TWO?19

A.   YES.  YES.20

Q.   OKAY.  AND THERE WAS A PROMISSORY NOTE TO REPAY THAT21

MONEY?22

A.   YES.  YES.23

Q.   A WRITTEN AGREEMENT?24

A.   YES.25
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Q.   THAT YOU SIGNED?1

A.   YES.2

Q.   OKAY.  DID YOU EVER WRITE THE BOOK?3

A.   NO.4

Q.   OKAY.  DID YOU REPAY HER THE MONEY?5

A.   NO.  I HAD NO MONEY AT THAT TIME SO, NO, I WAS NOT ABLE6

TO REPAY HER THE MONEY.7

Q.   OKAY.  AND THAT WAS IN 2001, THAT YOU SIGNED THE8

PROMISSORY NOTE, IS THAT CORRECT? 9

A.   YES.  10

Q. AT THAT POINT -- 11

A. THAT'S WHY I WAS WAITING TABLES AGAIN DURING THAT TIME.12

Q.   THAT'S WHEN YOU THOUGHT YOU WOULD WRITE THE BOOK?13

A.   YES.14

Q.   OKAY.  AND DID YOU PERIODICALLY COMMUNICATE WITH HER15

ABOUT PROGRESS THAT WAS BEING MADE?16

A.   I WAS WORKING ON THE BOOK TO SOME DEGREE.  I DID DO SOME17

DRAFTING WRITING DURING THAT TIME, I BELIEVE.  I BELIEVE I18

DID.  I JUST NEVER FINISHED IT.19

Q.   OKAY.  AND THE AGREEMENT WAS IF YOU DIDN'T HAVE THE BOOK20

FINISHED YOU WOULD REPAY THE PROMISSORY NOTE?21

A.   CORRECT.22

Q.   THAT HASN'T BEEN DONE?23

A.   NO.24

Q.   OKAY.  THAT'S BEEN EIGHT YEARS?25
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A.   YES.1

Q.   AND HAVE YOU TALKED TO HER ABOUT REPAYING THE MONEY?2

A.   NOT IN THE LAST FIVE YEARS, NO.3

Q.   OKAY.  AND THAT'S THE SAME SORT OF PATTERN OF CONDUCT4

THAT WE SAW AT THE LAW FIRM, ISN'T IT?5

A.   NO.6

Q.   WELL, ISN'T IT TAKING MONEY WITH AN EXPECTATION THAT7

SOMEBODY WILL GET SOMETHING IN RETURN FOR IT?8

A.   I FULLY INTENDED TO DO THAT.  IT'S NOT THE SAME THING AT9

ALL TO ME.10

Q.   WELL, IF YOU DON'T -- 11

A.   I UNDERSTAND WHAT YOU'RE TRYING TO SAY, BUT I DON'T THINK12

THAT'S THE SAME THING AT ALL.  I DID NOT DO IT.  I DID NOT13

FINISH IT.  I DID NOT HAVE THE MONEY TO REPAY HER, BUT I DID14

NOT GO INTO THAT SITUATION AND TELL HER THINGS THAT WERE15

FALSE.16

Q.   OKAY.  BUT YOU SIGNED A PROMISSORY NOTE THAT YOU DIDN'T17

OWN UP TO?18

A.   THE PROMISSORY NOTE -- THAT'S CORRECT.19

Q.   OKAY.  20

A.   THAT'S CORRECT.21

Q.   ALL RIGHT.  AGAIN, A SITUATION OF TRYING TO PLEASE22

EVERYBODY?  IS THAT STILL THAT GOING ON?23

A.   I DON'T KNOW HOW YOU WOULD CHARACTERIZE THAT.  I DON'T24

KNOW.  I'M NOT A DOCTOR.  I CAN'T -- 25
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Q.   WELL, I'M JUST ASKING HOW YOU -- 1

A. I DON'T KNOW.  I DON'T CHARACTERIZE IT THAT WAY.  2

Q. OKAY.  THE CHARACTERIZATION -- IS IT WINNING AT ALL COSTS3

STILL?4

A.   NO.5

Q.   OKAY.  YOU DON'T BELIEVE IN WINNING AT ALL COSTS ANYMORE?6

A.   NO.7

Q.   OKAY.  SO, THAT WAS ONLY IN THE EARLY DAYS?8

A.   IT WAS WHENEVER I SAID THAT, BUT I DON'T REMEMBER WHEN I9

SAID THAT.10

Q.   WELL, IT'S IN YOUR PROMOTIONAL MATERIALS NOW.  HE'S A11

PERSON WHO BELIEVES IN WINNING AT ALL COST AND PLEASING12

EVERYBODY.  13

A.   WELL, IN MY PROMOTIONAL MATERIALS I SENT OUT I HAD THE 14

ATTITUDE AT ONE TIME OF WINNING AT ALL COST.  THAT DOES NOT15

MEAN, AND IT NEVER HAS MEANT, WINNING ILLEGALLY AT ALL COSTS.  16

AND IT CERTAINLY DIDN'T MEAN IT IN THE MACDONALD CASE.17

Q.   THERE WAS NO QUALIFICATION IN THE DESCRIPTION THAT YOU18

WROTE, WAS THERE?19

A.   WELL, THE REASON FOR THAT IS WHEN I WROTE THE DARN THING20

I DIDN'T KNOW THAT THE MACDONALD CASE WOULD COME BACK UP WITH21

A MOTION LIKE WE HAVE HERE.  I DIDN'T THINK OF THE MACDONALD22

CASE WHEN I WROTE THAT SENTENCE FOR PROMOTIONAL MATERIALS LIKE23

I DO NOW -- WOULD TODAY.24

Q.   BUT DID YOU THINK ABOUT THE WORDS A LAWYER WHO BELIEVED25
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IN WINNING AT ALL COST WHEN YOU PUT THOSE WORDS ON YOUR1

PROMOTIONAL MATERIALS?2

A.   DID I BELIEVE WHAT NOW?3

Q.   DID YOU BELIEVE THE DESCRIPTION THAT YOU WERE A LAWYER --4

A.   DID I BELIEVE IT WAS ACCURATE?  SURE, I BELIEVE IT WAS5

ACCURATE. 6

Q. OKAY.  7

A. I'M NOT QUARRELING WITH YOU ABOUT THAT.  WHAT I'M8

QUARRELING WITH YOU ABOUT IS THAT I DID NOT DO WHAT'S ALLEGED9

IN THIS CASE THAT YOU'RE TRYING TO PROVE THAT I DID.  THAT10

SIMPLY DID NOT EVER HAPPEN, PERIOD.  IT NEVER TOOK PLACE.11

          MR. WIDENHOUSE:  MAY I HAVE A MOMENT, YOUR HONOR?12

          THE COURT:  YES, SIR.13

(PAUSE.)14

BY MR. WIDENHOUSE:  15

Q.   DURING THE MACDONALD TRIAL WHEN JUDGE DUPREE EXCLUDED THE16

STOECKLEY WITNESSES, THAT WAS A BIG BOOST FOR THE PROSECUTION?17

A.   YES.18

Q.   YOU DIDN'T TELL KATHRYN MACDONALD DURING YOUR MEETING19

THAT YOU THOUGHT JUDGE DUPREE HANDED YOU THE CASE WHEN HE DID20

THAT, DID YOU?21

A.   NO.22

Q.   IN ONE OF YOUR ANSWERS YOU MENTIONED THAT I HAD BEEN TO23

ONE OF YOUR SEMINARS?  24

A.   YES.25
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Q.   AND YOU TALK A LOT ABOUT SUBSTANCE ABUSE?1

A.   NO, NO, THAT'S NOT TRUE.  I TALK ABOUT MENTAL HEALTH2

ISSUES, NOT SUBSTANCE ABUSE.  I DON'T KNOW ANYTHING ABOUT3

SUBSTANCE ABUSE.  I KNOW A LOT ABOUT MENTAL HEALTH ISSUES.4

Q.   OKAY.  SO NONE OF THE CLE CREDIT THAT COMES FROM YOUR5

SEMINARS WOULD COVER THE SUBSTANCE ABUSE REQUIREMENT?6

A.   OH, YES, IT DOES.  IF YOU WILL LOOK AT THE BAR RULES IT7

SAYS MENTAL HEALTH/SUBSTANCE ABUSE.  IT DOESN'T MAKE ANY8

DIFFERENCE WHICH YOU GET.9

Q.   SO, SUBSTANCE ABUSE WASN'T AN ISSUE IN YOUR SITUATION?10

A.   NO.11

Q.   AND AS YOU SAID, YOU DON'T HAVE ANY EXPERTISE IN THAT12

PARTICULAR AREA?13

A.   NO.14

Q.   OKAY.  NOW, THE DEPRESSION ISSUE -- THE MENTAL HEALTH15

ISSUES THAT YOU TALKED ABOUT AND GOING TO SEE DR. SPAULDING,16

ET CETERA, ALL THAT REALLY CAME OUT AFTER THE WORLD CRUMBLED?17

A.   YES.18

Q.   IT DIDN'T COME OUT AHEAD OF TIME?19

A.   NO.  DR. SPAULDING WAS OF THE VIEW THAT WHATEVER I WAS20

GOING THROUGH HAD PRECEDED -- BY HOW LONG, I DO NOT KNOW -- A21

YEAR OR TWO THE FALL OR THE WORLD CRUMBLING, AS YOU SAY.  IT22

DIDN'T -- THE DEPRESSION OR THE SEVERE DEPRESSION THAT I WENT23

THROUGH DID NOT COME ABOUT JUST AS THE RESULT OF MY FALL.24

Q.   BUT THAT WAS THE FIRST INKLING THAT YOU HAD THAT YOU HAD25
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THIS SERIOUS MENTAL ILLNESS?1

A.   YES.  I WAS PROBABLY -- IN ALL HONESTY, I DIDN'T BELIEVE2

IN PSYCHIATRY.  I DIDN'T BELIEVE, QUITE HONESTLY, IN MENTAL3

HEALTH ISSUES.  THE TRUTH OF THE MATTER, AS I THINK YOU MAY4

KNOW, IS THAT THE FIRST TIME I WENT TO SEE DR. SPAULDING IN5

DURHAM, THEY HAD MY SECRETARY FOLLOW ME IN HER CAR TO MAKE6

SURE I SHOWED UP BECAUSE THEY DIDN'T THINK I'D GO.  SO, THAT7

WAS THE FIRST TIME I KNEW.8

Q.   OKAY.  AND ALL OF THAT REALLY CAME TO LIGHT, AND THE9

ACKNOWLEDGMENT OF IT, AFTER THE LAW FIRM DISCOVERED THE10

TRANSFER?11

A.   YES.  YES.  YES.  YES.  YES.12

          MR. WIDENHOUSE:  ALL RIGHT.  THANK YOU, YOUR HONOR. 13

NO FURTHER QUESTIONS.14

          THE COURT:  MR. BRUCE.15

          MR. BRUCE:  JUST BRIEFLY.16

R E D I R E C T   E X A M I N A T I O N 4:14 P.M.17

BY MR. BRUCE:  18

Q.   MR. WIDENHOUSE ASKED YOU IF THE EXCLUSION OF THE OUT OF19

COURT TESTIMONY -- EXCUSE ME, THE TESTIMONY OF THE STOECKLEY20

WITNESSES ABOUT HER OUT OF COURT STATEMENTS WAS A BIG DEAL TO21

THE PROSECUTION.  DO YOU REMEMBER HIM ASKING YOU THAT?22

A.   YES.23

Q.   IN FACT, AFTER THAT RULING, DIDN'T THE STOECKLEY24

WITNESSES, OR AT LEAST FOUR OF THEM, GET CALLED TO THE STAND25
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ANYWAY?1

A.   YES.2

Q.   AND WEREN'T THEY ASKED MANY QUESTIONS TO WHICH THE ANSWER3

WAS OBJECTIONABLE BASED ON JUDGE DUPREE'S RULING?4

A.   YES.  THE BOTTOM LINE IS IT REALLY DIDN'T MAKE ANY5

DIFFERENCE ABOUT JUDGE DUPREE'S RULING BECAUSE BERNIE --6

          COURT REPORTER:  I'M SORRY.  I DIDN'T UNDERSTAND7

THAT.8

          THE WITNESS:  IT DIDN'T REALLY MAKE TOO MUCH9

DIFFERENCE ABOUT JUDGE DUPREE'S RULING BECAUSE BERNIE, IN HIS10

QUESTIONS, GOT MOST OF THE STUFF HE WANTED IN ANYWAY IN FRONT11

OF THE JURY.12

BY MR. BRUCE:  13

Q.   LET'S PUT 5014C UP ON THE SCREEN, PLEASE.  THIS IS THE14

DOCUMENT THAT MR. WIDENHOUSE TOOK YOU THROUGH ON CROSS-15

EXAMINATION.  DO YOU REMEMBER THAT?16

A.   YES.17

Q.   AND IN THIS DOCUMENT IT IS DISCLOSED THAT YOU TOLD MANY,18

MANY LIES?19

A.   YES.20

Q.   AND THAT YOU TOOK OR MISAPPROPRIATED A LOT OF MONEY THAT21

DIDN'T BELONG TO YOU?22

A.   YES.23

Q.   AND LET'S GO TO PAGE FIVE OF THAT DOCUMENT. 24

          MR. WIDENHOUSE:  PAGE WHAT?25
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          MR. BRUCE:  PAGE FIVE.1

BY MR. BRUCE: 2

Q.   FOCUS IN ON PARAGRAPH TEN.  JUST READ PARAGRAPH TEN.3

A.   I ACKNOWLEDGE MY MISCONDUCT WITH REGARD TO THE ABOVE SUCH4

STATED MATTERS.  DO YOU WANT ME TO CONTINUE?5

Q. NO.6

          MR. BRUCE:  NO FURTHER QUESTIONS.7

          THE WITNESS:  I WANT TO SAY ONE LAST THING.  IN8

ADDITION TO THIS, I DON'T KNOW IF IT IS A MATTER OF THE BAR9

RECORD, I ALSO SUBMITTED A PERSONAL LETTER TO THE BAR THAT10

SAME DAY THAT I TENDERED MY RESIGNATION IN WHICH I APOLOGIZED11

TO THE LAW FIRM AND APOLOGIZED TO THE BAR OF NORTH CAROLINA.  12

THAT'S ALL.  WHICH I STILL DO.13

          THE COURT:  MR. WIDENHOUSE. 14

R E C R O S S  -  E X A M I N A T I O N 4:16 P.M.15

BY MR. WIDENHOUSE:  16

Q.   ALL OF THE STOECKLEY -- I'M SORRY, ALL OF THE STOECKLEY17

WITNESS TESTIMONY --18

A.   I'M SORRY, WHAT?19

Q.   ALL OF THE STOECKLEY WITNESS TESTIMONY THAT THE JURY20

HEARD ABOUT BECAUSE OF BERNIE SEGAL'S QUESTIONS, THERE WERE21

OBJECTIONS SUSTAINED TO THOSE QUESTIONS, RIGHT?22

A.   YES, BUT IT DIDN'T STOP BERNIE.23

Q.   I UNDERSTAND.  BUT THE JURY IS INSTRUCTED TO DISREGARD24

THAT?25
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A.   YES.  YES.1

Q.   AND WE BELIEVE JURIES LISTEN TO THEIR INSTRUCTIONS, DON'T2

WE?3

A.   YES.  THE RECORD WILL REFLECT WHETHER THEY WERE TOLD TO4

DISREGARD IT OR NOT.  I DON'T RECALL WHETHER THAT PART IS5

ACCURATE OR NOT.6

          MR. WIDENHOUSE:  OKAY.  THANK YOU.  NO FURTHER7

QUESTIONS.8

          THE COURT:  EXCUSE ME.  I HAVE A QUESTION.  9

          THE WITNESS:  YES, SIR.10

          THE COURT:  WHO WAS WITH YOU AT THE TIME YOU11

INTERVIEWED MR. BRITT -- I MEAN MS. STOECKLEY?12

          THE WITNESS:  I'M SORRY?13

          THE COURT:  WHO WAS WITH YOU WHEN YOU INTERVIEWED14

MS. STOECKLEY?15

          THE WITNESS:  GEORGE ANDERSON, WHO WAS THE UNITED16

STATES ATTORNEY, BRIAN MURTAGH AND JACK CRAWLEY.  THERE WERE17

JUST FOUR PEOPLE -- THERE WERE FOUR LAWYERS AND HELENA18

STOECKLEY.19

          THE COURT:  AND WERE THEY THERE THE WHOLE TIME?20

          THE WITNESS:  YES, SIR.  I NEVER INTERVIEWED HELENA21

STOECKLEY WITHOUT BRIAN MURTAGH, JACK CRAWLEY AND GEORGE22

ANDERSON.  I ONLY INTERVIEWED HER THAT ONE TIME.  23

          THE COURT:  ALL RIGHT.  THANK YOU.  I WANT TO SEE24

COUNSEL AT THE BENCH JUST A SECOND.25
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          (BENCH CONFERENCE ON THE RECORD.)1

          THE COURT:  I JUST WONDER IF MR. MURTAGH HAS AN2

OBLIGATION TO TESTIFY.3

          MR. BRUCE:  WELL, WE MADE THE DECISION THAT WE WOULD4

NOT CALL HIM AS A WITNESS BECAUSE WE WANTED TO KEEP HIM ON THE5

TRIAL TEAM.6

          THE COURT:  I SEE.  LET ME ASK YOU ALL SOMETHING7

ELSE.  I NOTICED IN THE HELENA STOECKLEY AFFIDAVIT THERE'S NO8

STAPLE IN IT.  ALL THE OTHER AFFIDAVITS ARE STAPLED -- PAGES9

ARE STAPLED TOGETHER.  NONE IS REFLECTED IN HER AFFIDAVIT. 10

THAT'S PRETTY STRANGE.11

          MR. WIDENHOUSE:  I DIDN'T NOTICE THAT.12

          THE COURT:  I DID.13

          MR. WIDENHOUSE:  OKAY.14

          THE COURT:  I MEAN, I DON'T KNOW WHETHER YOU'VE GOT15

THE ORIGINAL OR NOT.  THE COPY THAT I HAVE DOESN'T SHOW THAT.16

          MR. WIDENHOUSE:  OKAY.17

          THE COURT:  NOW, TOMORROW MORNING I HAVE A18

CONTINUATION OF A SHOW CAUSE HEARING AT NINE O'CLOCK AND I19

HOPE I WILL BE THROUGH BY 10:00 AND I WILL TAKE A LITTLE BREAK20

BEFORE I COME BACK TO YOU ALL AND I HOPE WE CAN WORK STRAIGHT21

THROUGH TO LUNCH WITHOUT A MORNING BREAK.  22

          MR. WIDENHOUSE:  OKAY.  23

          THE COURT:  IS THERE ANYTHING ELSE WE NEED TO TAKE24

UP TONIGHT, COUNSEL?25
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          MR. BRUCE:  YOUR HONOR, DO YOU WANT US TO BE HERE AT1

10:00 IN CASE YOU'RE FINISHED AND READY TO GO?2

          THE COURT:  I WANT YOU TO BE IN THE BUILDING 3

SOMEWHERE I CAN GET IN TOUCH WITH YOU.4

          MR. BRUCE:  OKAY.5

          THE COURT:  I HONESTLY HAVE NO IDEA WHAT TO EXPECT6

TOMORROW.  IT'S A VERY STRANGE THING.  BUT ANYWAY --7

          MR. WIDENHOUSE:  BUT IF WE'RE IN THE BUILDING BY8

10:00 -- BY QUARTER TILL 10:00, WE'LL BE OKAY AS FAR AS YOU'RE9

CONCERNED?10

          THE COURT:  OH, YEAH.  SURE.  I'M GOING TO TAKE A11

BREAK BETWEEN THE TWO HEARINGS.  ANYTHING ELSE, COUNSEL?12

          MR. BRUCE:  THAT'S ALL.  THANK YOU.13

          THE COURT:  I'D LIKE TO SEE IF YOU COULD FIND THE14

ORIGINAL OF THAT AFFIDAVIT.15

          MR. WIDENHOUSE:  I'LL DO THE BEST I CAN.  IT MAY BE16

IN CHAPEL HILL OR IT MAY BE IN ANOTHER LAWYER'S OFFICE.  17

          THE COURT:  I HAVE NO IDEA WHERE IT IS.  WE'VE GOT A18

LOT OF STUFF HERE, I DON'T KNOW, BUT I DID NOTICE THAT ON THE19

MATERIAL THAT WAS GIVEN TO ME AND I DID NOTICE THAT THE OTHERS20

WERE STAPLED.  21

MR. WIDENHOUSE:  ALL RIGHT.  I'LL SEE WHAT I CAN DO.22

THE COURT:  IS THERE ANYTHING ELSE, COUNSEL?23

MR. BRUCE:  THAT'S ALL.24

          MR. WILLIAMS:  YOUR HONOR, JUST IF I COULD, AND I25
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DON'T MEAN TO SPEAK OUT OF TURN, BUT MY OFFICE PREPARED THE1

COPIES AND I DON'T KNOW IF YOU MEAN THE ACTUAL NOTEBOOK COPIES2

THAT YOU RECEIVED SOME WERE STAPLED AND OTHERS IN THE NOTEBOOK3

WERE NOT STAPLED.4

          THE COURT:  THE PHOTOGRAPH SHOWS NO STAPLE.5

          MR. WILLIAMS:  THE PHOTOGRAPH SHOWS NO STAPLE MARK,6

OKAY.7

          THE COURT:  THAT'S RIGHT.8

          MR. WILLIAMS:  OKAY.  THAT WOULD PRECEDE US, BUT WE9

CAN CERTAINLY CHECK ON THAT.10

          THE COURT:  WELL, I THINK IT WOULD BE INTERESTING --11

MR. WILLIAMS:  YES, SIR.12

THE COURT:  -- IN VIEW OF THE NATURE OF THE DOCUMENT13

AND THE SECOND PAGE AND THE FIRST PAGE.14

          MR. WILLIAMS:  YES, SIR. 15

          THE COURT:  ALL RIGHT.  ANYTHING FURTHER, COUNSEL?16

          MR. BRUCE:  THAT'S ALL.17

          (BENCH CONFERENCE CONCLUDED.)18

          THE COURT:  WE'RE GOING TO TAKE A RECESS TILL NINE19

O'CLOCK TOMORROW MORNING.20

          MR. BRUCE:  THANK YOU, YOUR HONOR.21

          THE COURT:  THIS CASE WILL START AT 10:00, COUNSEL. 22

I'VE GOT ANOTHER HEARING TOMORROW MORNING TO HANDLE AT 9:00. 23

I HOPE TO BE THROUGH BY 10:00.  I CAN'T GUARANTEE THAT, BUT I24

THINK WE WILL.  THANK YOU. 25
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(WHEREUPON, THESE PROCEEDINGS RECESSED AT 4:21 P.M.,1

TO RECONVENE AT 10:00 A.M., ON SEPTEMBER 20, 2012.)2

I CERTIFY THAT THE FOREGOING IS A TRUE AND ACCURATE
TRANSCRIPT OF SAID PROCEEDINGS.

/s/ STACY SCHWINN, CCR, CVR-M  11/19/12  
STACY SCHWINN, CCR, CVR-M     DATE
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P R O C E E D I N G S 9:57 A.M.1

(DEFENDANT PRESENT.)2

          THE COURT:  GOOD MORNING, EVERYONE.  PLEASE BE3

SEATED.  MR. BRUCE.4

          MR. BRUCE:  MAY COUNSEL APPROACH THE BENCH?5

          THE COURT:  SURELY. 6

          (BENCH CONFERENCE ON THE RECORD.)7

          THE COURT:  GOOD MORNING.8

          MR. BRUCE:  GOOD MORNING.  YOUR HONOR, I KNOW YOUR9

HONOR HAS RULED ON THIS MATTER OF JERRY LEONARD, BUT I JUST10

WANTED TO BRING IT UP ONE MORE TIME BECAUSE I WAS A LITTLE11

CONCERNED ABOUT THE STATE OF THE RECORD.  12

WE'RE A LITTLE CONCERNED -- WE'RE CONCERNED ABOUT13

FOOTNOTE THREE IN THE SUPREME COURT OPINION, WHICH SEEMS TO14

LEAVE -- RIGHT THERE, WHERE IT'S HIGHLIGHTED IN GREEN.  15

(PAUSE.)16

          THE COURT:  WELL, AGAIN, I DON'T KNOW REALLY WHAT'S17

AT ISSUE.18

          MR. BRUCE:  WELL, I DON'T EITHER, YOUR HONOR, BUT --19

BECAUSE I DON'T THINK MR. WEST IS SAYING TO THE COURT THAT20

THIS IS A SITUATION WHERE HE'S PROFFERING THAT THERE'S A21

CONFESSION HERE THAT WOULD SUPPOSEDLY EXONERATE THE DEFENDANT. 22

HE'S JUST SAYING THAT HE -- HIS CLIENT DOESN'T FEEL LIKE --23

HIS CLIENT DOESN'T FEEL LIKE HE CAN DISCLOSE WHAT WAS SAID.  24

AND SO I WAS JUST OFFERING THE SUGGESTION THAT25
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SOMETIME BEFORE THIS HEARING CLOSES, IF PERHAPS, EITHER IN1

WRITING OR ORALLY THROUGH MR. WEST, MR. LEONARD COULD GIVE AN2

IN CAMERA PROFFER SO WE'D HAVE SOMETHING FOR THE RECORD GOING3

UP TO THE FOURTH CIRCUIT.4

          MR. WIDENHOUSE:  WELL, I MEAN, WE MADE OUR ARGUMENT5

TO YOU ABOUT THAT.  IF YOU WANT TO TAKE A PROFFER IN CAMERA, I6

THINK IT WOULD BE HELPFUL TO HAVE DEFENSE COUNSEL THERE.  IT'S7

OUR RIGHT TO COMPULSORY PROCESS, NOT THEIRS.  AND WE WOULD BE8

THE ONES WHO WOULD BE ABLE TO ASK THE QUESTIONS THAT MIGHT9

ELICIT HELPFUL INFORMATION.  OF COURSE, IF YOU WANT TO DO IT10

YOURSELF, THAT'S FINE AS WELL.  I MEAN, BUT WE BROUGHT11

FOOTNOTE TWO TO YOUR ATTENTION -- OR FOOTNOTE THREE TO YOUR12

ATTENTION WHEN WE MADE OUR ARGUMENT.13

          THE COURT:  WELL, I READ THE MILLER CASE AND I ALSO14

HAVE A LAW REVIEW -- LET'S SEE HERE.  15

(PAUSE.)16

THE COURT:  LET ME SEE IT AGAIN, JOHN.17

MR. BRUCE:  ALL RIGHT.  18

(PAUSE.)19

          MR. BRUCE:  YOUR HONOR, I THINK IN CAMERA MEANS JUST20

TO YOU, AND I EVEN THINK IT COULD BE IN WRITING, JUST A21

SUMMARY OF WHAT MR. LEONARD WOULD SAY IF ASKED THE QUESTION22

WHAT DID HELENA STOECKLEY TELL HIM DURING THAT -- YOU KNOW,23

ABOUT HER PARTICIPATION, IF ANYTHING, AND ALSO IF HE EVEN24

REMEMBERS IT BECAUSE BASED ON OUR INTERVIEW WITH MR. LEONARD25
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AND SOME OTHER MATERIALS IN THE CASE, I DON'T -- I DON'T EVEN1

KNOW IF HE HAS A CLEAR MEMORY OF IT.  NOW, HE'S NEVER TOLD US2

THE CONTENT OF STOECKLEY'S CONVERSATION.3

          THE COURT:  SHE'S MADE SO MANY STATEMENTS.  IF SHE4

CONFESSED, IT WOULDN'T BE -- THE PRIVILEGE WOULD HAVE BEEN5

WAIVED.  I MEAN, SHE SAID IT OVER AND OVER AGAIN.6

          MR. WEST:  YOUR HONOR, IF I COULD BE HEARD ON THE7

RECORD ABOUT A COUPLE OF THINGS.  IS THAT ALL RIGHT, YOUR8

HONOR?9

          THE COURT:  SURE.10

          MR. WEST:  FIRST OF ALL, AT THE OUTSET I WANT TO BE11

REALLY CLEAR THAT OUR POSITION IS THAT JERRY LEONARD HAS NEVER12

REVEALED ANYTHING THAT WAS ATTORNEY-CLIENT PRIVILEGE AND --13

          THE COURT:  NO, BUT I MEAN SHE'S MADE OTHER14

STATEMENTS TO OTHER PEOPLE.15

          MR. WEST:  YES, SIR.  BUT I GUESS THE OTHER THING I16

WANT TO SAY, I KNOW BOTH SIDES HAVE SORT OF WANTED US TO SORT17

OF TRY TO -- AND I UNDERSTAND WHY, MIGHT WANT TO KNOW WHAT IT18

IS, BUT WE HAVE JUST TRIED TO BE REALLY CLEAR THAT WE CAN'T.  19

HOWEVER, IF YOUR HONOR DECIDES THAT, YOU KNOW, FOR20

SOME REASON THE COURT SHOULD TAKE IT IN, WE AGREE THAT IT DOES21

NEED TO BE DONE WITH CERTAIN PROCEDURES IN PLACE, WHETHER IT'S22

IN CAMERA OR BY AFFIDAVIT EITHER ONE.23

          THE COURT:  WELL, WHY DON'T YOU PREPARE A WRITING IN24

CAMERA AND THEN SUBMIT IT TO ME IN WRITING IN CAMERA.25
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          MR. WEST:  OKAY.  IN AN AFFIDAVIT?1

          THE COURT:  YEAH.  2

MR. WEST:  ALL RIGHT.  3

THE COURT:  AS I MENTIONED, YESTERDAY, GORDON, 4

WITHOUT KNOWING WHAT'S INVOLVED, I DON'T KNOW WHETHER IT'S5

EXCEPTIONAL CIRCUMSTANCES OR NOT, BUT I'LL TRY TO FIND THAT6

LAW REVIEW, BUT THE RULE, IT FAVORS SUSTAINING THE PRIVILEGE7

AFTER DEATH.  OF THAT, I'M CERTAIN, COMMON LAW AND OTHERWISE. 8

BUT, I MEAN, IT WOULD HAVE TO BE SOMETHING EXCEPTIONAL.  BUT9

I'LL LET YOU -- YOU CAN GIVE ME SOMETHING IF YOU ALL AGREE.10

          MR. WIDENHOUSE:  IF THAT'S WHAT -- THE COURT PREFERS11

TO DO IT THAT WAY THAT'S -- 12

          THE COURT:  WELL, I MEAN, I DON'T WANT -- IF YOU --13

THAT'S THE ONLY WAY I KNOW HOW TO APPROACH IT.14

          MR. WEST:  THE ONLY THING I WOULD REQUEST, YOUR15

HONOR, IS I THINK I NEED A SPECIFIC ORDER FROM YOU ORDERING16

MR. LEONARD, JUST TO PROTECT HIM WITH THE STATE BAR, YOUR17

HONOR, ORDERING HIM TO DO THE AFFIDAVIT.  18

          THE COURT:  WELL, IF YOU'LL PREPARE THE ORDER.19

          MR. WEST:  YES, SIR.  20

          THE COURT:  AND LET ME TAKE A LOOK AT IT AND IF IT'S21

-- WE CAN DO IT.  BUT IT'S A VERY DIFFICULT SITUATION.22

          MR. WIDENHOUSE:  AND WE DON'T DISAGREE THAT THE LAW23

IS THE PRIVILEGE SURVIVES DEATH AND IT WOULD REQUIRE AN24

EXCEPTIONAL CIRCUMSTANCE REALLY ONLY AVAILABLE TO A CRIMINAL25
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DEFENDANT LOOKING FOR MATERIAL OR POSSIBLY EXCULPATORY1

EVIDENCE THAT WOULD HELP HIM.  I MEAN, THAT'S WHAT THE2

FOOTNOTE REFERS TO.3

          THE COURT:  WELL, IF SHE MADE THE CONFESSION, SHE'S4

ALREADY SAID THAT.  SHE'S DISCUSSED IT WITH OTHER PEOPLE.  5

          MR. WIDENHOUSE:  BUT THIS WOULD BE A CONFESSION6

UNDER CIRCUMSTANCES WHERE THE GUARANTEES OF TRUSTWORTHINESS7

WOULD BE FAR ABOVE ANY STATEMENTS SHE MADE ANYWHERE ELSE. 8

SHE'D BE TALKING TO HER ATTORNEY IN CONFIDENCE AND THERE WOULD9

BE, I THINK, AN AMBIT OF TRUSTWORTHINESS THAT WOULD SURROUND10

THAT STATEMENT.11

          THE COURT:  WELL, YOU CAN -- WHEN A PERSON GOES TO A12

LAWYER, IT'S NOT JUST -- IT'S NOT JUST THE PRESENT HE'S13

WORRIED ABOUT.  IN THE FUTURE NOBODY KNOWS WHAT'S GOING TO14

HAPPEN.  I THINK HE'S ENTITLED TO ASSUME IT'S NOT GOING TO BE15

REVEALED.  16

          MR. WIDENHOUSE:  I DON'T DISAGREE WITH THAT.17

          THE COURT:  I MEAN --18

          MR. BRUCE:  YOUR HONOR, JUST TO MAKE SURE THE19

GOVERNMENT'S POSITION IS CLEAR, YOU KNOW, WE DON'T REPRESENT20

HELENA STOECKLEY, SO WE'RE SORT OF NEUTRAL ON WHETHER -- WE21

UNDERSTAND THE COURT HAS TO PROTECT HER PRIVILEGE.22

THE IN CAMERA SUBMISSION THAT YOU PROPOSED WOULD23

ALLOW THE COURT TO -- AS YOU SAY, YOU DON'T -- HOW CAN YOU24

MAKE A DECISION ON WHETHER THERE'S EXCEPTIONAL CIRCUMSTANCES25
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UNLESS YOU SEE THE CONTENT OF WHATEVER IT IS JERRY WOULD SAY1

ABOUT THAT AND THEN YOU MAY REACH THE SAME DECISION THAT 2

YOU --3

          THE COURT:  THAT'S RIGHT.4

          MR. BRUCE:  -- DID BEFORE, BUT AT LEAST WE HAVE A5

RECORD.  6

          THE COURT:  OKAY.7

          MR. BRUCE:  THE LOSING PARTY IS GOING TO APPEAL THIS8

CASE AND -- I FEEL SURE EITHER SIDE WILL APPEAL IF IT LOSES.9

          MR. WEST:  I DON'T CONSIDER MYSELF A SIDE.10

          MR. BRUCE:  I'M TALKING ABOUT --11

MR. WEST:  OKAY.  OKAY.  12

MR. BRUCE:  -- MACDONALD AND THE GOVERNMENT.  SO, I13

THINK THAT WOULD GIVE US A BETTER APPELLATE RECORD.  14

          THE COURT:  WELL, IF YOU WILL GIVE THAT TO ME, I'D15

APPRECIATE IT. 16

          MR. WEST:  YES, SIR.17

          THE COURT:  GIVE ME THE ORDER AND THEN YOU CAN WORK18

UP A STATEMENT.  19

          MR. WEST:  YES, SIR.  AND JUST SO YOU KNOW, JERRY'S20

IN RALEIGH.  HE WAS WAITING ON THIS.  BUT I'LL TRY TO GET HIM21

DOWN HERE AND WE CAN TRY TO WORK ON IT SOME TODAY AND TRY TO22

GET IT TO YOUR HONOR EXPEDITIOUSLY.23

          THE COURT:  OKAY.24

          MR. BRUCE:  WELL, I THINK WE WOULD NEED IT -- I25
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MEAN, THIS THING IS GOING TO DRAW TO A CLOSE PROBABLY1

TOMORROW, DON'T YOU THINK, JUDGE?2

          THE COURT:  I DON'T KNOW.3

          MR. WEST:  I MEAN, I FEEL LIKE WE WILL BE ABLE TO4

GET SOMETHING TO THE COURT BEFORE THE END OF THE DAY.5

          MR. BRUCE:  OKAY.  THANK YOU.6

          THE COURT:  OKAY.  THANK YOU, COUNSEL.  ARE YOU7

GOING TO PUT ON ANOTHER WITNESS?  DID YOU FINISH UP THE LAST8

ONE?9

          MR. BRUCE:  WE'RE READY FOR A NEW WITNESS.  WE HAVE10

FOUR MORE WITNESSES.  11

          THE COURT:  OKAY.  THANK YOU.  12

(BENCH CONFERENCE CONCLUDED.)13

THE COURT:  ALL RIGHT.  MR. BRUCE, YOUR NEXT14

WITNESS.15

          MR. BRUCE:  YOUR HONOR, THE GOVERNMENT CALLS JACK16

CRAWLEY.17

JACK B. CRAWLEY, JR., GOVERNMENT WITNESS, SWORN18

D I R E C T   E X A M I N A T I O N 10:07 A.M.19

BY MR. BRUCE:  20

Q. WOULD YOU STATE YOUR NAME, PLEASE.21

A. JACK BENJAMIN CRAWLEY, JR. 22

Q. MR. CRAWLEY, WHERE DO YOU LIVE?23

A. I LIVE IN RALEIGH, IN THE CAMERON VILLAGE AREA OF24

RALEIGH.25
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Q. AND HOW ARE YOU PRESENTLY EMPLOYED?1

A. PRESENTLY, I AM UNEMPLOYED.2

Q. ALL RIGHT.  IN YOUR CAREER WERE YOU AN ATTORNEY?3

A. YES, I WAS.4

Q. CAN YOU TELL US WHERE YOU WENT TO COLLEGE AND LAW SCHOOL?5

A. I ATTENDED COLLEGE AND GRADUATED FROM THE UNIVERSITY OF6

NORTH CAROLINA IN CHAPEL HILL.  THEN I ATTENDED LAW SCHOOL AND7

GRADUATED FROM LAW SCHOOL AT THE UNIVERSITY OF NORTH CAROLINA8

SCHOOL OF LAW.9

Q. AT CHAPEL HILL?10

A. IN CHAPEL HILL.11

Q. AFTER YOUR GRADUATION FROM LAW SCHOOL, WHAT WAS YOUR12

FIRST JOB?13

A. MY FIRST JOB WAS AS A LAW CLERK TO THE HONORABLE FRANKLIN14

T. DUPREE, JUNIOR, WHO WAS A UNITED STATES DISTRICT JUDGE AT15

THAT TIME.  AND I REMEMBER THAT I FINISHED MY LAST LAW SCHOOL16

EXAM ONE AFTERNOON AND THEN I REPORTED TO WORK FOR JUDGE17

DUPREE THE NEXT MORNING.18

Q. AND WHAT YEAR WAS THAT?19

A. THAT WAS IN JANUARY OF 1971.20

Q. AND HOW LONG DID YOU CLERK FOR JUDGE DUPREE?21

A. I CLERKED FOR JUDGE DUPREE FOR A LITTLE OVER A YEAR.  MY22

LAST DAY WITH HIM WAS ON FEBRUARY 4TH, 1972.23

Q. AND WHAT WAS YOUR NEXT JOB AFTER THAT?24

A. THEN I JOINED THE UNITED STATES ATTORNEY'S OFFICE AS AN25
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ASSISTANT UNITED STATES ATTORNEY, AND I WAS SWORN IN TO THAT1

OFFICE ON MONDAY, FEBRUARY THE 7TH, 1972.2

Q. AND WORKING WITH THE U.S. ATTORNEY'S OFFICE, DID YOU3

PROSECUTE CRIMINAL CASES?4

A. YES, I DID.5

Q. ALL RIGHT.  DO YOU REMEMBER THE JEFFREY MACDONALD CASE?6

A. YES, I DO.7

Q. WHAT WAS YOUR ROLE IN THE JEFFREY MACDONALD CASE?8

A. I WAS A PART OF THE PROSECUTION TEAM.  MY FUNCTION WAS TO9

-- WAS AS AN ADVISOR ON PROCEDURE AND EVIDENCE BECAUSE I HAD10

MORE TRIAL EXPERIENCE THAN THE OTHERS.11

Q. AND DID YOU SIT IN THE COURTROOM DURING THE TESTIMONY?12

A. I SAT IN THE COURTROOM FOR ALL OF THE TESTIMONY EXCEPT13

FOR TWO DAYS, WHEN JUDGE DUPREE EXCUSED ME TO HANDLE TWO14

ARGUMENTS IN THE UNITED STATES COURT OF APPEALS IN RICHMOND, 15

AND THOSE HAPPENED TO BE THE TWO DAYS THAT DR. MACDONALD16

TESTIFIED.  BUT I RETURNED ON MONDAY AND WAS THERE FOR THE17

REST OF THE TRIAL EXCEPT I MISSED THE RETURN OF THE VERDICT. 18

I WAS SITTING IN MY OFFICE AND I DIDN'T GET THE WORD THAT THE19

JURY WAS BACK.  BUT I WAS THERE -- EXCEPT FOR THAT, I WAS20

THERE EVERY DAY.21

Q. OKAY.  NOW, DO YOU RECALL THAT HELENA STOECKLEY WAS22

BROUGHT TO RALEIGH FOR PURPOSES OF BEING A POTENTIAL DEFENSE23

WITNESS?24

A. YES, I DO.25
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Q. AND DO YOU RECALL -- DO YOU KNOW ANYTHING ABOUT HOW SHE1

WAS TRANSPORTED TO RALEIGH?2

A. NO, I HAVE NO IDEA.3

Q. DO YOU RECALL THAT THE PROCEEDINGS IN COURT WERE4

SUSPENDED ON THURSDAY AUGUST 16TH, FOR BOTH THE DEFENSE AND5

PROSECUTION TO INTERVIEW HER?6

A. YES.7

Q. AND LET ME REFER YOU -- PUT UP ON THE SCREEN TRIAL DAY8

20, PAGE THREE.  IT'S RIGHT IN FRONT OF YOU, MR. CRAWLEY.9

A. I'M THERE.10

Q. DO YOU SEE IT?11

A. YES.12

Q. DO YOU SEE AT THE TOP RIGHT-HAND CORNER IT SAYS 1:0013

P.M.?14

A. YES.15

Q. AND STARTING AT LINE TEN -- THEY'RE GOING TO HIGHLIGHT IT16

FOR YOU.  AND IF YOU WOULD JUST READ THOSE TWO PARAGRAPHS.17

A. THE COURT -- THIS WAS JUDGE DUPREE OF COURSE --18

GENTLEMEN, I WILL ENTERTAIN A REPORT FROM YOU ON THE STATUS OF19

YOUR INTERROGATION OF A WITNESS WHO WAS NOT AVAILABLE TO20

EITHER SIDE UNTIL THIS MORNING AT NINE O'CLOCK AND THE21

QUESTION OF WHICH WITNESS NOW APPARENTLY BY ONE SIDE OR THE22

OTHER OR BOTH SEEMS TO BE IN AND ABOUT ITS THIRD HOUR.  ARE23

YOU READY TO PROCEED IN THIS CASE?24

Q. PLEASE READ WHAT MR. SMITH SAID TOO.25
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A. MR. SMITH -- THAT BEING WADE SMITH -- YOUR HONOR, LET ME1

EXPRESS THE THANKS OF THE DEFENSE FOR THE COURT'S INDULGENCE2

AND THE JURY'S INDULGENCE THIS MORNING AS WE HAVE HAD AN3

OPPORTUNITY TO TALK WITH THIS WITNESS WHO HAS, INDEED, BEEN 4

UNAVAILABLE TO EITHER SIDE FOR A LONG PERIOD OF TIME.5

Q. ALL RIGHT.  AND DO YOU RECALL THAT -- WELL, READ ON TO6

THE NEXT PARAGRAPH, IF YOU WOULD, OVER TO THE NEXT PAGE, AND7

THEN I'LL ASK YOU A QUESTION.8

A. WE HAVE ALMOST CONCLUDED OUR DISCUSSIONS WITH THE WITNESS9

AND WILL BE IN A POSITION VERY SHORTLY TO TURN THE WITNESS10

OVER TO THE GOVERNMENT IF THE GOVERNMENT DESIRES TO TALK WITH11

THE WITNESS.  WE WILL LEAVE ANY REMARKS TO MR. BLACKBURN --12

THAT BEING JIM BLACKBURN -- ABOUT THAT.13

Q. AND DO YOU RECALL THAT THE GOVERNMENT DID WANT TO TALK TO14

HELENA STOECKLEY?15

A. OH, YES.16

Q. AND WHY WAS THAT?17

A. I'M SORRY?18

Q. WHY DID THE GOVERNMENT WANT TO TALK TO HELENA STOECKLEY?19

A. WELL, SHE WAS POTENTIALLY A VERY IMPORTANT WITNESS AND WE20

HAD NO IDEA AS TO WHAT SHE WAS GOING TO SAY AND WE WANTED AN21

OPPORTUNITY TO SPEAK WITH HER PRIOR TO HER TESTIMONY TO GET AN22

IDEA OF WHAT KNOWLEDGE SHE HAD AND AN IDEA AS TO WHAT SHE23

MIGHT TESTIFY ABOUT.24

Q. NOW, LET ME MOVE FORWARD TO TRIAL DATE 20, PAGE 12.  DO25

-2881-

Appeal: 15-7136      Doc: 31-3            Filed: 08/16/2016      Pg: 34 of 740 Total Pages:(1474 of 2180)



Crawley/Direct Page 717

September 20, 2012

YOU SEE AT THE VERY BOTTOM WHERE IT SAYS MR. BLACKBURN, I1

MIGHT ASK COUNSEL, I KNOW?  2

A. OKAY.  YES.3

Q. AND THEN WE'LL GO OVER TO THE NEXT PAGE FOR THE REST OF4

THAT SENTENCE.  JUST READ THE LAST TWO -- THE FIRST TWO LINES.5

A. YOU HAVE SAID THAT I COULD SEE HER SHORTLY, BUT CAN YOU6

BE MORE SPECIFIC AS TO WHEN SHORTLY MIGHT COME?  7

          AND AS I RECALL, THIS WAS MR. BLACKBURN'S RESPONSE8

TO MR. SMITH.9

Q. OKAY.  NOW, READ WHAT MR. SEGAL SAID IN REPLY TO THAT.10

A. I NEED TO DEFINE A COUPLE OF MATTERS, MR. BLACKBURN, BUT11

I WOULD SAY BY TWO O'CLOCK.  I JUST WANT TO ADD FOR THE12

RECORD, YOUR HONOR, THE REQUEST IN REGARD TO WHETHER MS.13

STOECKLEY SHOULD BE RELEASED OR NOT WAS THE REQUEST THAT I14

CONVEYED AT HER INSISTENCE.  IT IS NOT NECESSARILY MY REQUEST,15

YOUR HONOR.16

Q. ALL RIGHT.  NOW, WE'LL PUT UP THE REST OF THE PAGE AND DO17

YOU SEE DOWN AT LINE 14 WHERE IT SAYS THE COURT?  CAN YOU READ18

THAT?19

A. JUDGE DUPREE:  TAKE A RECESS UNTIL TOMORROW MORNING AT20

NINE O'CLOCK A.M.21

Q. AND WHAT DID THE COURT REPORTER ADD THERE?22

A. AND THE COURT REPORTER ADDED THE PROCEEDING WAS ADJOURNED23

AT 1:17 P.M., TO RECONVENE AT 9:30 A.M., ON FRIDAY, AUGUST24

17TH, 1979.25
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Q. ALL RIGHT.  SO, WAS THERE ANYMORE COURT THAT DAY ON1

THURSDAY?2

A. THERE WAS NO MORE COURT, NO.3

Q. NOW, AS STATED EARLIER, MR. SEGAL, SAYS HE WILL TURN THE4

WITNESS OVER AT TWO O'CLOCK.  DO YOU KNOW WHETHER THAT TIME5

ESTIMATE PROVED TO BE CORRECT OR NOT?6

A. I DON'T.  I DON'T HAVE ANY RECOLLECTION AS TO WHAT THE7

TIME WAS WHEN THE WITNESS WAS AVAILABLE TO US FOR INTERVIEW.8

Q. BUT THE WITNESS WAS MADE AVAILABLE?9

A. YES, SHE WAS.10

Q. LET ME -- AND DO YOU KNOW HOW THE WITNESS, HELENA11

STOECKLEY, GOT FROM THE SEVENTH FLOOR TO THE EIGHTH FLOOR FOR12

THE PROSECUTION INTERVIEW?13

A. NO.14

Q. LET ME PUT UP GOVERNMENT EXHIBIT 2082.  DO YOU RECOGNIZE15

THAT AS A -- I'M SORRY.  THAT'S -- YEAH, THAT'S RIGHT.  DO YOU16

RECOGNIZE THAT AS A DIAGRAM OF THE EIGHTH FLOOR?17

A. YES, I DO.18

Q. OF THE FEDERAL BUILDING IN RALEIGH?19

A. YES.20

(GOVERNMENT EXHIBIT NUMBER 208221

WAS IDENTIFIED FOR THE RECORD.)22

Q. AND DO YOU SEE WHERE THE U.S. ATTORNEY'S OFFICE IS SHOWN?23

A. YES, IN THE BOTTOM RIGHT CORNER.24

Q. WELL, FIRST, I NEED TO BE PRECISE.  THE OFFICE OF THE25
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U.S. ATTORNEY GENERALLY, THE WHOLE OFFICE, IS SHOWN HOW?  THE1

OFFICE OF THE -- ALL THE LAWYERS WHO WORKED FOR THE U.S.2

ATTORNEY IS SHOWN ON THIS DIAGRAM HOW?3

A. YES, THAT'S SHOWN BY -- THEY'RE BROKEN DOWN INTO OFFICES4

AND -- 5

Q. AND DO YOU SEE THE YELLOW BORDER?6

A. I SEE THE YELLOW BORDER, YES.7

Q. OKAY.  WAS THAT THE EXTENT OF THE U.S. ATTORNEY'S OFFICE8

IN '79?  AND BY THAT, I MEAN THE OFFICE OF EVERYBODY WHO9

WORKED FOR THE U.S. ATTORNEY?10

A. YES.11

Q. ALL RIGHT.  NOW, YOU WERE POINTING OUT THE ACTUAL UNITED12

STATES ATTORNEY'S OWN PERSONAL OFFICE?13

A. YES.14

Q. AND WHERE IS THAT?       15

A. IT IS IN THE BOTTOM RIGHT-HAND CORNER, WHICH I WOULD -- I16

BELIEVE WOULD BE THE NORTHWEST CORNER OF THE COURTHOUSE.17

Q. OKAY.  LET'S PUT UP 2082 -- OH, I'M SORRY.  DO YOU SEE18

THE YELLOW BORDER ON 2083?19

A. YES, I DO.20

Q. AND WHOSE OFFICE WAS THAT?21

A. I BELIEVE THAT WAS THE OFFICE OF THE FIRST ASSISTANT22

UNITED STATES ATTORNEY, WHO, AT THAT TIME, WAS MR. BLACKBURN.23

(GOVERNMENT EXHIBIT NUMBER 208324

WAS IDENTIFIED FOR THE RECORD.)25
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Q. OKAY.  AND LET'S LOOK AT THE NEXT ONE, 2084.  DO YOU SEE1

THIS IS AN ENLARGEMENT OF THE DIAGRAM THAT WE WERE JUST2

LOOKING AT, A PORTION OF IT?3

A. YES.4

(GOVERNMENT EXHIBIT NUMBER 20845

WAS IDENTIFIED FOR THE RECORD.)6

Q. ALL RIGHT.  NOW, WHAT OFFICE NUMBER ON 2084 IS THE ACTUAL7

PERSONAL OFFICE OF THE U.S. ATTORNEY?8

A. 839.9

Q. OKAY.  AND THAT WAS WHO AT THE TIME?10

A. THAT WAS MR. GEORGE ANDERSON.11

Q. OKAY.  WHEN HELENA STOECKLEY WAS BROUGHT TO THE EIGHTH12

FLOOR U.S. ATTORNEY'S OFFICE FOR HER INTERVIEW, WHERE WAS THE13

INTERVIEW?14

A. THE INTERVIEW WAS IN MR. ANDERSON'S OFFICE, 839 ON THIS15

DIAGRAM.16

Q. OKAY.  NOW, TO THE BEST OF YOUR RECOLLECTION, IN 1979,17

WHERE WAS YOUR OFFICE?18

A. WELL, MY OFFICE WOULD HAVE BEEN TO THE -- TO THE LEFT,19

845.  IT WAS FURTHER -- DOWN FURTHER DOWN THE HALL.20

Q. OKAY.21

A. BUT FOR A NUMBER OF YEARS, 843 HAD BEEN MY OFFICE, RIGHT22

BESIDE THE U.S. ATTORNEY'S OFFICE.  23

Q. OKAY.  BUT YOU HAD MOVED FURTHER DOWN THE HALL BY THIS24

TIME?25
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A. YEAH, I HAD MOVED FURTHER DOWN THE HALL AT THIS TIME.1

Q. ALL RIGHT.  WHO WAS PRESENT IN ROOM 839 FOR THE INTERVIEW2

OF HELENA STOECKLEY BY THE PROSECUTION?3

A. I DO NOT HAVE A RECOLLECTION OF ALL THE SPECIFICS OF THAT4

INTERVIEW, BUT I'M SURE THAT I WAS THERE, MR. ANDERSON WAS5

THERE, MR. BLACKBURN WAS THERE, MR. MURTAGH WAS THERE AND, OF6

COURSE, MS. STOECKLEY WAS THERE.7

Q. DO YOU REMEMBER ANYBODY ELSE BEING THERE?8

A. NO.9

Q. TO YOUR RECOLLECTION, WAS THERE A DEPUTY UNITED STATES10

MARSHAL THERE?11

A. NO.  NO.12

Q. IN YOUR EXPERIENCE AS ASSISTANT UNITED STATES ATTORNEY IN13

THE '70S, WOULD IT HAVE BEEN TYPICAL FOR AN AUSA TO ASK A14

DEPUTY MARSHAL TO SIT IN ON AN INTERVIEW WITH A WITNESS?15

A. NO.16

Q. DO YOU KNOW JIM BRITT?17

A. YES, SIR.18

Q. WAS JIM BRITT IN THAT INTERVIEW?19

A. TO MY RECOLLECTION, NO.  I BELIEVE IT WAS -- IT WAS JUST20

THOSE FIVE PEOPLE AND NO DEPUTY MARSHAL.21

Q. DO YOU KNOW WHETHER JIM BRITT WAS THE DEPUTY MARSHAL THAT22

ESCORTED HELENA STOECKLEY TO THE EIGHTH FLOOR?23

A. NO, I DO NOT.24

Q. YOU JUST DON'T KNOW WHO DID IT?25
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A. I DON'T KNOW WHO DID IT.1

Q. OKAY.  DURING THE INTERVIEW OF HELENA STOECKLEY, WAS SHE2

ASKED ABOUT POSSIBLE INVOLVEMENT OR PRESENCE AT THE 3

MACDONALD MURDERS?4

A. OH, YES. 5

Q. AND TO THE BEST OF YOUR RECOLLECTION, WHAT WERE HER6

RESPONSES?7

A. THAT SHE WAS NOT.8

Q. AND THAT WAS THE KEY QUESTION, WASN'T IT?9

A. THAT WAS THE KEY QUESTION.  THAT REALLY WAS WHAT OUR10

WHOLE IDEA WAS IN INTERVIEWING HER.  AND WE WERE ALL ON PINS11

AND NEEDLES AS TO EXACTLY WHAT SHE WAS GOING TO SAY AND12

FEARFUL THAT SHE WOULD ADMIT OR CONFESS TO HAVING BEEN IN THE13

RESIDENCE ON THAT MORNING.  14

Q. AND YOU SAY FEARFUL BECAUSE THAT WOULD HURT YOUR CASE?15

A. YES.  YES.  IT WOULD HAVE -- IT WOULD HAVE -- I REALLY16

DON'T KNOW WHAT EFFECT IT WOULD HAVE HAD, BUT WE BELIEVED IT17

WOULD HAVE DAMAGED OUR CASE.18

Q. WELL, IF HELENA STOECKLEY HAD CONFESSED TO INVOLVEMENT IN19

THE MACDONALD MURDERS DURING THE INTERVIEW, WHAT WOULD YOU20

HAVE DONE?21

A. THAT'S SOMETHING THAT I WOULD HAVE -- THAT'S SOMETHING I22

WOULD HAVE REMEMBERED.23

Q. AND WOULD YOU HAVE HAD ANY DUTY TO DO ANYTHING ABOUT IT?24

A. YES.  I WOULD HAVE, UNDER THE BRADY DECISION, HAD A DUTY25
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TO DISCLOSE THAT TO THE DEFENSE TEAM.1

Q. AND YOU WOULD HAVE HAD THAT DUTY, IS THAT RIGHT? 2

A. YES.  YES.3

Q. AND MR. BLACKBURN WOULD HAVE HAD THAT DUTY?4

A. YES.5

Q. AND MR. MURTAGH WOULD HAVE HAD THAT DUTY?6

A. YES.7

Q. AND MR. ANDERSON WOULD HAVE HAD THAT DUTY?8

A. YES.9

Q. DID ANYBODY REPORT ANYTHING TO THE DEFENSE ABOUT THE10

PROSECUTION INTERVIEW TO YOUR KNOWLEDGE?11

A. NO.12

Q. DO YOU KNOW WHETHER MR. BLACKBURN TALKED TO MR. SMITH13

ABOUT IT LATER THAT DAY?14

A. NO.15

Q. WHAT'S YOUR BEST RECOLLECTION OF HOW LONG THE INTERVIEW16

TOOK IN THE U.S. ATTORNEY'S OFFICE THAT DAY?17

A. AN HOUR OR TWO.18

Q. AND THEN AFTER THAT IT WAS A MATTER OF GETTING READY FOR19

COURT THE NEXT DAY?20

A. (NO RESPONSE.)21

Q. YOU DIDN'T HAVE ANYMORE COURT THAT DAY IS WHAT I MEAN.22

A. NO, NO, WE DID NOT.  WE DID NOT.23

Q. OKAY.  NOW, WERE YOU PRESENT IN COURT WHEN HELENA24

STOECKLEY TESTIFIED?25
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A. YES.1

          MR. BRUCE:  ONE MOMENT, PLEASE, YOUR HONOR.2

(PAUSE.)3

BY MR. BRUCE:  4

Q. DO YOU RECALL DURING THE -- DO YOU RECALL DURING THE5

TESTIMONY OF HELENA STOECKLEY THAT SHE WAS NOT ADMITTING ANY6

INVOLVEMENT IN THE MACDONALD CASE?7

A. YES, THAT'S CORRECT.8

Q. AND DO YOU RECALL AT SOME POINT THAT MR. SEGAL ASKED TO9

APPROACH THE BENCH TO DISCUSS AN ISSUE REGARDING HER TESTIMONY10

WITH JUDGE DUPREE?11

A. YES.12

Q. DID YOU -- WERE YOU ABLE TO LISTEN IN ON THE SIDE BAR13

CONVERSATIONS OR THE AT THE BENCH CONVERSATIONS DURING THE14

TRIAL?15

A. YES, I WAS INVOLVED IN EVERY ONE -- I WAS PRESENT AT16

EVERY ONE OF THEM.17

Q. DO YOU REMEMBER WHAT BERNIE SEGAL TOLD THE JUDGE ABOUT18

THE DEFENSE INTERVIEW?19

A. MR. BRUCE, I DO NOT HAVE A SPECIFIC RECOLLECTION OF THAT.20

Q. OKAY.  WELL, LET'S SKIP RIGHT TO WHAT MR. BLACKBURN SAID21

ABOUT IT.  LET'S LOOK AT TRIAL DAY 21, PAGE 110.  22

A. OKAY.  23

Q. START READING AT LINE ONE, PLEASE.24

A. THIS IS BY MR. BLACKBURN; OF COURSE, I WAS NOT THERE WHEN25
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SHE TALKED WITH THE DEFENSE YESTERDAY, BUT IN HER INTERVIEW1

WITH THE GOVERNMENT NONE OF THOSE STATEMENTS WERE MADE.  SHE2

SPECIFICALLY TOLD US -- 3

AND THEN JUDGE DUPREE INTERRUPTING, DID YOU ASK HER4

ANY?5

          MR. BLACKBURN:  YES, SIR.  SHE SPECIFICALLY TOLD US6

THAT SHE HAD BEEN SHOWN THE PHOTOGRAPHS AND WE ASKED HER, DID7

YOU RECOGNIZE ANY OF THE SCENES IN THOSE PHOTOGRAPHS?  THE8

ANSWER WAS NO.  9

I ASKED HER HAVE YOU EVER BEEN IN THAT HOUSE?  SHE10

SAID NO.  I SAID DO YOU KNOW ANYTHING ABOUT THAT?  NO.  WHO DO11

YOU THINK DID IT?  DR. MACDONALD.  YOU KNOW, IT IS JUST -- IT12

JUST WENT ONE RIGHT AFTER THE OTHER.13

Q. ALL RIGHT.  WE'LL MOVE THE SCREEN A LITTLE BIT. 14

A. I DISCUSSED -- I TOLD MR. SMITH LAST NIGHT WHAT SHE TOLD15

US.  I WAS UNDER THE IMPRESSION TO THIS VERY MOMENT THAT WHAT16

SHE TOLD US WAS ESSENTIALLY WHAT SHE TOLD HIM.  17

IT IS DIFFICULT FOR ME -- YOU KNOW, I AM NOT SAYING18

THAT THEY ARE NOT SAYING WHAT SHE SAID.  I JUST DON'T KNOW19

WHICH WAY IT IS BECAUSE SHE HAS NOT INDICATED ANYTHING TO THE20

GOVERNMENT.21

Q. ALL RIGHT.  HAVING READ THAT OVER, WOULD YOU SAY THAT MR.22

BLACKBURN'S DESCRIPTION TO JUDGE DUPREE ABOUT THE PROSECUTION23

INTERVIEW WAS ACCURATE?24

A. YES.25
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Q. NOW, AFTER THE MACDONALD TRIAL, HOW LONG DID YOU STAY1

WITH THE U.S. ATTORNEY'S OFFICE?2

A. THE MACDONALD TRIAL CONCLUDED IN AUGUST OF 1979, AND MY3

LAST DAY IN THE U.S. ATTORNEY'S OFFICE WAS DECEMBER 13TH,4

1979.5

Q. ONE MORE QUESTION ABOUT THE MACDONALD TRIAL.  DURING THE6

TRIAL DID JIM BRITT BRING TO YOUR ATTENTION ANYTHING OUT OF7

THE ORDINARY?8

A. NO.9

Q. HE DIDN'T BRING ANY CONCERNS TO YOUR ATTENTION ABOUT10

HELENA STOECKLEY?11

A. NO.12

Q. HE DIDN'T TELL YOU THAT HELENA STOECKLEY CONFESSED TO13

HIM?14

A. NO.15

Q. AND YOU KNEW JIM BRITT, DID YOU NOT?16

A. YES, I DID.17

Q. ALL RIGHT.  AND WHEN YOU LEFT THE U.S. ATTORNEY'S OFFICE,18

YOU SAID WHAT YEAR?19

A. IT WAS IN DECEMBER OF 1979.20

Q. SO, IT WAS NOT LONG AFTER THE MACDONALD TRIAL?21

A. OH, NO.  RIGHT.  JUST A FEW MONTHS.  22

Q. AND WHAT DID YOU DO AFTER THAT?23

A. I JOINED THE LAW FIRM OF SPRUILL, TROTTER, LANE AND24

MCCOTTER IN ROCKY MOUNT, NORTH CAROLINA.  I WAS THERE UNTIL25
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DECEMBER 31ST, 1986.  AND THAT WAS THE PREDECESSOR FIRM TO THE1

FIRM THAT NOW IS POYNER AND SPRUILL.2

Q. DID YOU WORK FOR THEM FOR A TIME AFTER THE MERGER? 3

A. YES.  I THINK THE MERGER WAS COMPLETED OR EFFECTIVE4

SOMEWHERE AROUND JANUARY 1ST OF 1985.5

Q. OKAY.  AND WHAT WAS YOUR NEXT JOB AFTER THAT?6

A. WELL, I SET ABOUT TRYING TO PERSUADE THE GOVERNOR TO7

APPOINT ME TO A SPECIAL SUPERIOR COURT JUDGESHIP.8

Q. AND DID YOU GET APPOINTED EVENTUALLY?9

A. YES.  IN FACT, I WAS APPOINTED TWICE.  THE FIRST TIME10

GOVERNOR MARTIN APPOINTED ME WAS IN NOVEMBER OF 1987, AND SO I11

HAD THE COMMISSION FROM THE GOVERNOR NAMING ME A SPECIAL12

SUPERIOR COURT JUDGE.  I TOOK THAT TO THE ADMINISTRATIVE13

OFFICE OF THE COURTS.  AND JUDGE LAMAR GUDGER OF ASHEVILLE WAS14

A SUPERIOR COURT JUDGE, A SPECIAL SUPERIOR COURT JUDGE, AT15

THAT TIME AND IT WAS JUDGE GUDGER'S CONTENTION THAT HE WAS THE16

OCCUPANT OF THAT SEAT AND THAT THERE WAS NO VACANCY.17

          SO, THEN THE ADMINISTRATIVE DIRECTOR OF THE COURTS,18

WHO WAS FRANKLIN FREEMAN, TOOK THIS TO THE CHIEF JUSTICE OF19

THE SUPREME COURT OF NORTH CAROLINA, WHO, AT THAT TIME, WAS20

JIM EXUM AND CHIEF JUSTICE EXUM HAD TO DECIDE.  HE HAD TWO21

PEOPLE CLAIMING THE SAME JUDGESHIP AND HE HAD TO DECIDE WHICH22

ONE WOULD HAVE IT AND HE CHOSE JUDGE GUDGER.23

Q. ALL RIGHT.  AND THEN YOU WERE EVENTUALLY APPOINTED TO A24

DIFFERENT SLOT?25
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A. YES, I WAS.  IN FEBRUARY OF 1988, THERE WAS A REAL1

VACANCY, I WOULD SAY, AND I WAS APPOINTED THEN. 2

Q. AND HOW LONG DID YOU SERVE?3

A. I SERVED AS A SPECIAL SUPERIOR COURT JUDGE FROM EARLY4

FEBRUARY OF 1988, UNTIL DECEMBER 31ST OF 1988.5

Q. AND WHAT DID YOU DO AFTER THAT?  WELL, FIRST OF ALL,6

EXPLAIN WHY YOUR TENURE WAS SO SHORT. 7

A. WELL -- 8

A. BRIEFLY.9

A. AT THAT TIME THE GENERAL ASSEMBLY WAS CONTROLLED BY THE10

DEMOCRATIC PARTY.  JUDGE -- I MEAN,Y GOVERNOR MARTIN WAS A11

REPUBLICAN.  AND MY UNDERSTANDING WAS THAT THE DEMOCRATIC12

LEGISLATURE WAS NOT GOING TO GIVE A REPUBLICAN GOVERNOR EIGHT13

JUDGESHIPS FOR APPOINTMENT TO REPUBLICAN LAWYERS.  14

ALSO AT THIS TIME, THERE WAS A QUESTION ABOUT THE15

RACIAL MAKEUP OF THE SUPERIOR COURT BENCH IN THE STATE OF16

NORTH CAROLINA.  17

AND I BELIEVE EVENTUALLY -- I BELIEVE THE18

LEGISLATURE CONVERTED THE EIGHT SPECIAL JUDGESHIPS THAT WERE19

APPOINTED BY THE GOVERNOR INTO EIGHT NEW RESIDENT JUDGESHIPS20

IN AREAS WHICH VIRTUALLY ASSURED THAT MINORITY JUDGES WOULD BE21

ELECTED TO THOSE SEATS.22

Q. SO --23

A. AND THE LEGISLATURE PROVIDED THAT THIS WOULD TAKE EFFECT24

ON JANUARY 1ST, 1989. 25
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Q. ALL RIGHT.  SO, AS OF DECEMBER 31ST OF '88, YOU WERE OUT1

OF A JOB IN TERMS OF THE JUDGESHIP?2

A. YES, MY TERM JUST FLAT EXPIRED.3

Q. DID YOU CONTINUE PRACTICING LAW?4

A. YES.  AND DURING THAT TIME I WAS SEEKING APPOINTMENTS5

WITH VARIOUS FIRMS.6

Q. AND SO WHERE DID YOU WORK?7

A. IN APRIL, I JOINED JOE CHESHIRE'S FIRM.  IT WAS CHESHIRE,8

PARKER, HUGHES AND MANNING, I BELIEVE.9

Q. OKAY.  AND DID YOU MOVE ON TO ANOTHER FIRM SITUATION10

LATER?11

A. YES.  I WAS THERE UNTIL THE END OF -- I THINK IT WAS THE12

END OF JULY OF 1990.  AND THEN I JOINED THE FIRM -- I JOINED13

TOM MCNAMARA'S FIRM AND TOM HAD BEEN THE U.S. ATTORNEY WHEN I14

WAS THERE AND NOW, OF COURSE, HE'S THE FEDERAL PUBLIC15

DEFENDER.  AND THE NAME OF THE FIRM WAS CHANGED TO MCNAMARA,16

PIPKIN, KNOTT -- JOE KNOTT -- CARRUTH AND CRAWLEY, WHICH WAS17

ME, OF COURSE.18

Q. AND YOU CONTINUED PRACTICING LAW THROUGH THE '90S?19

A. YES.  BUT IT WAS EFFECTIVE JULY 1ST, 1971 -- NO, EXCUSE20

ME, 1991, I LEFT THAT FIRM.  PAUL WAS LEAVING AND THERE WAS21

SOME REORGANIZATION AND I LEFT THAT FIRM AND OPENED MY OWN22

OFFICE.  23

Q. OKAY.  AND IS THAT -- OKAY.  DID THERE COME A TIME WHERE24

YOU RAN INTO SOME PROBLEMS IN YOUR LAW PRACTICE?25
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A. YES, THERE DID.1

Q. CAN YOU TELL US ABOUT THAT?2

A. I WAS REPRESENTING A STATE INMATE AND I WAS PREPARING A3

MOTION FOR APPROPRIATE RELIEF, POST-CONVICTION RELIEF, AND HE4

THOUGHT IT WAS TAKING ME TOO LONG AND FILED A GRIEVANCE WITH5

THE BAR.  AND THE BAR LATER FILED A COMPLAINT AGAINST ME 6

CHARGING THAT I HAD FAILED TO ACT WITH REASONABLE DILIGENCE7

WITH RESPECT TO MR. TOVES' CASE AND ALSO WITH RESPECT TO8

ANOTHER CASE, WHICH WAS A PERSONAL INJURY CASE.9

Q. AND WHAT WAS THE RESULT OF THOSE BAR COMPLAINTS?10

A. I WAS -- THERE WAS A HEARING ON DECEMBER THE 15TH OF11

1975.12

Q. DO YOU MEAN '95?13

A. I'M SORRY.  YES.  FOR SOME REASON, I JUST GO BACK TO THE14

'70S.  IT'S PROBABLY MY AGE.  BUT, YES, IT WAS DECEMBER THE15

15TH, 1995.16

Q. AND WHAT WAS THE ULTIMATE OUTCOME?17

A. THE ULTIMATE OUTCOME WAS THE DISCIPLINARY HEARING PANEL18

FOUND AS A FACT AND CONCLUDED -- ENTERED FINDINGS OF FACT AND19

CONCLUSIONS OF LAW, WHICH DETERMINED THAT I HAD VIOLATED THE20

RULES OF PROFESSIONAL RESPONSIBILITY BY FAILING TO ACT WITH21

REASONABLE DILIGENCE WITH RESPECT TO MR. TOVES' CASE AND THE22

PERSONAL INJURY CASE.  I'M SORRY, I DON'T KNOW THE SPECIFIC23

RULE.  IT WAS SET FORTH IN THE ORDER.  AND THERE WAS SOME24

OTHER VIOLATIONS, BUT THE PRIMARY VIOLATION WAS THE FAILURE TO25
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ACT WITH REASONABLE DILIGENCE.1

Q. AND WHAT WAS THE PENALTY?2

A. THE PENALTY -- THE PANEL THEN CONDUCTED A SEPARATE3

PENALTY PHASE OR DISCIPLINE PHASE AND ENTERED AN ORDER OF4

DISCIPLINE SUSPENDING ME FOR THREE YEARS WITH THE PROVISION5

THAT AT THE END OF ONE YEAR I COULD PETITION FOR REINSTATEMENT6

AND THEN THERE WERE SOME OTHER CONDITIONS THAT WERE IMPOSED7

THAT I WOULD HAVE TO SATISFY BEFORE I COULD PETITION FOR8

READMISSION.9

Q. NOW, WAS THERE ANOTHER ORDER THAT THE BAR ENTERED IN10

CONNECTION WITH YOU?11

A. YES.  IN JUNE OR JULY OF 1986 (SIC), THE BAR FILED12

ANOTHER COMPLAINT AGAINST ME AND THEY WERE ALLEGING TRUST13

ACCOUNT IRREGULARITIES.  AND AT THAT TIME I WAS -- I WAS14

COMPLETELY DISABLED AS A RESULT OF A MENTAL CONDITION THAT I15

HAD AND STILL HAVE.  AND I SOUGHT TWO EXTENSIONS OF TIME TO16

RESPOND TO THAT COMPLAINT.  AND BASED ON THE MATTERS SET FORTH17

TO SUPPORT MY MOTIONS TO ENLARGE THE TIME, THE HEARING -- THE18

PANEL FOUND THAT I HAD RAISED THE ISSUE OF MY -- OF WHETHER I19

WAS DISABLED TO PRACTICE LAW.20

Q. AND SO THE RESULT WAS?21

A. THE BAR HAD A HEARING AND DETERMINED THAT I WAS -- I WAS22

DISABLED FROM THE PRACTICE OF LAW AND TRANSFERRED ME --23

ENTERED AN ORDER IN MAY OF 1997, TRANSFERRING ME TO DISABILITY24

INACTIVE STATUS.  25
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Q. AND THE TRUST ACCOUNT IRREGULARITY WAS MONEY THAT HAD1

BEEN MISAPPROPRIATED FROM YOUR TRUST ACCOUNT BY YOU?2

A. WELL, I HAD HANDLED A CIVIL FORFEITURE CASE ARISING OUT3

OF A DRUG CASE.  AND WE HAD -- AS THAT CASE PROCEEDED -- AS4

THAT FORFEITURE CASE PROCEEDED, WE REACHED A COMPROMISE5

SETTLEMENT IN WHICH THE MONEY WAS DIVIDED UP.  AND THERE WAS A6

CLAIM PENDING BY THE NEW JERSEY EMPLOYMENT SECURITY COMMISSION7

OR THE EQUIVALENT -- WHATEVER THEIR EQUIVALENT IS TO OUR8

EMPLOYMENT SECURITY COMMISSION -- AND THEY WERE SEEKING TO9

RECOVER SOME MONEY FROM THE CLIENT.  AND SO WE AGREED TO10

WITHHOLD THAT MONEY, AND IT WAS PLACED IN MY -- OR I PUT IT11

INTO MY -- I DEPOSITED IT INTO MY TRUST ACCOUNT.  AND THE12

ORDER THAT WAS SIGNED BY JUDGE BRITT PROVIDED THAT I WOULD13

KEEP THE $4,500 IN MY TRUST ACCOUNT UNTIL THE NEW JERSEY14

MATTER WAS RESOLVED AND THEN I WOULD DISBURSE THE MONEY IN15

ACCORDANCE WITH THE DECISION OF THE NEW JERSEY AGENCY.16

Q. AND WHEN THE TIME CAME, THE MONEY HAD GONE SOMEWHERE17

ELSE?18

A. THE MONEY WAS NOT THERE.19

Q. OKAY.  SO, YOU WERE RESPONSIBLE FOR THAT?20

A. OF COURSE.  I MEAN, THAT WAS MY RESPONSIBILITY.  I WAS21

RESPONSIBLE FOR THAT MONEY AND IT WAS MY TRUST ACCOUNT.22

Q. AND SO YOU HAVEN'T PRACTICED LAW SINCE THEN?23

A. I HAVE NOT PRACTICED LAW SINCE MARCH 18TH, 1996.24

Q. ALL RIGHT.  AND WHAT HAVE YOU BEEN DOING?25
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A. WELL, AT THAT TIME I WAS COMPLETELY DISABLED AS A RESULT1

OF A MENTAL CONDITION THAT I HAD THEN AND THAT I STILL HAVE2

NOW, BUT IT'S MUCH, MUCH BETTER NOW.  3

AND FINALLY TOWARDS THE END OF THAT YEAR, I DECIDED,4

WELL, YOU KNOW, I SHOULD BE ABLE TO DO SOMETHING.  SO, I WENT5

TO THE RAMADA INN ON BLUE RIDGE ROAD THERE IN RALEIGH, AND I6

APPLIED FOR A POSITION AS A NIGHT AUDITOR.  I WAS HIRED AND I7

BEGAN TO HAVE GREAT DIFFICULTY IN DOING THAT.  AND EVENTUALLY8

I HAD TO -- I WORKED THERE FOR TWO OR THREE YEARS, BUT IN JULY9

OF 1999 I HAD TO STOP.10

Q. ALL RIGHT.  DID YOU ALSO WORK FOR A TIME FOR N.C. STATE?11

A. YES.12

Q. WHAT WAS YOUR POSITION THERE?13

A. WELL, TO BEGIN WITH, IN AUGUST OR SEPTEMBER, I STARTED14

WORKING FOR THE N.C. STATE TEMPS, AND THEY WOULD GIVE VARIOUS15

ASSIGNMENTS.  AND EVENTUALLY THEY GAVE ME AN ASSIGNMENT TO DO16

CLERICAL WORK FOR PROFESSOR KERRY SMITH, WHO WAS AN17

ENVIRONMENTAL ECONOMICS PROFESSOR.  AND DR. SMITH WAS A VERY18

PROLIFIC WRITER, AND HE WROTE ALL OF HIS PAPERS OUT, THE FIRST19

DRAFT, IN HANDWRITING IN PENCIL, ON AN EIGHT AND A HALF BY20

FOURTEEN INCH LEGAL PAD.  SO, WHAT I STARTED DOING WAS21

TRANSCRIBING HIS HANDWRITING INTO WORD PROCESSING.22

Q. OKAY.  WELL, LET ME ASK YOU THIS, WHAT WAS THE DATE OF23

THE CONDUCT THAT GOT YOU IN TROUBLE?  WHEN DID IT START?24

A. IT WAS -- IT WAS SOME TIME -- DO YOU MEAN THE CONDUCT25
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ITSELF OR --1

Q. THE CONDUCT THAT RESULTED IN YOUR SUSPENSION FROM THE2

ABILITY TO PRACTICE LAW.3

A. OKAY.  THE CASE, THE MAIN GRIEVANCE, BEGAN IN 1990. 4

THAT'S WHEN I STARTED REPRESENTING THAT CLIENT.  A GRIEVANCE5

WAS FILED AGAINST ME IN EARLY 1995, AND THE COMPLAINT BY THE6

STATE BAR WAS FILED IN SEPTEMBER OF 1996.7

Q. OKAY.  SO, THIS STARTED AT LEAST 11 YEARS AFTER YOU LEFT8

THE U.S. ATTORNEY'S OFFICE?9

A. YES.  YES.10

Q. NOW, I WANT TO GO BACK TO THE TIME PERIOD WHERE YOU WERE11

WORKING, PRACTICING LAW, AFTER YOU LEFT THE U.S. ATTORNEY'S12

OFFICE.  DID YOU RUN INTO JIM BRITT FROM TIME TO TIME?13

A. YES, OVER THE YEARS I DID.  I REPRESENTED A -- DEFENDED A14

NUMBER OF CLIENTS WHO WERE HOUSED IN THE WILSON COUNTY JAIL 15

AND JIM -- MR. BRITT WAS THE ADMINISTRATOR OF THE WILSON16

COUNTY JAIL.  AND FROM TIME TO TIME, I WANTED TO SEE THE --17

SEE MY CLIENTS --18

Q. ARE YOU SURE IT WAS THE WILSON COUNTY JAIL?19

A. NO.  IT WAS THE JOHNSON COUNTY JAIL.  I'M SORRY.  THANK20

YOU.  AND HE WOULD ACCOMMODATE ME TO GO IN AND SEE THE CLIENTS21

WHENEVER I NEEDED TO.22

Q. SO, YOU WOULD SEE HIM FROM TIME TO TIME?23

A. YES.24

Q. AND DID HE EVER BRING UP ANYTHING ABOUT THE MACDONALD25
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CASE OR THE STOECKLEY INTERVIEW?1

A. NO.2

Q. AND DID THERE COME A TIME WHERE YOU ACTUALLY REPRESENTED3

HIM IN A MATTER?4

A. YES.  YES, I DID REPRESENT MR. BRITT.5

Q. AND WHAT WAS THAT?6

A. IT WAS A PERSONAL INJURY CASE.  I BELIEVE IT WAS A SLIP7

AND FALL ON SOME STEPS IN THE APARTMENT COMPLEX WHERE HE WAS8

LIVING.                   9

Q. AND WAS THE CASE RESOLVED?10

A. EVERYTHING GOT CAUGHT UP IN THE END AND I DON'T KNOW11

WHETHER THAT CASE WAS RESOLVED.  I DON'T KNOW WHETHER I12

RESOLVED IT OR WHAT REALLY HAPPENED.13

Q. WELL, MR. BRITT DIDN'T FILE ANY COMPLAINTS AGAINST YOU,14

DID HE?15

A. OH, NO, NO.16

Q. SO, YOU GOT ALONG WELL WITH HIM?17

A. YEAH, MR. BRITT AND I GOT ALONG VERY WELL.  18

          MR. BRUCE:  NO FURTHER QUESTIONS, YOUR HONOR.19

          THE COURT:  CROSS.20

          MR. WIDENHOUSE:  THANK YOU, YOUR HONOR. 21

C R O S S  -  E X A M I N A T I O N 10:48 A.M.22

BY MR. WIDENHOUSE:  23

Q. MR. CRAWLEY, I'M GORDON WIDENHOUSE.  I THINK WE'VE MET24

SOMEWHERE ALONG THE WAY.  WHEN DID YOU FIRST HEAR THAT JIM25
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BRITT HAD COME FORWARD IN THIS MATTER?1

A. I BELIEVE IT WAS IN -- SOMETIME IN 2005, BECAUSE I WAS2

LIVING IN AN APARTMENT IN CARY AT THAT TIME AND THEN IN MAY OF3

2006, I MOVED TO WHERE I'M LIVING NOW.  AND THE CALL -- I GOT4

THE CALL FROM WADE -- FROM MR. SMITH WHILE I WAS LIVING IN MY5

CARY APARTMENT.6

Q. MR. SMITH CALLED YOU ABOUT THAT?7

A. YES.  YES, HE CALLED ME.8

Q. AND DID YOU CONTACT THE UNITED STATES ATTORNEY'S OFFICE?9

A. NO.10

Q. HAVE YOU DONE AN AFFIDAVIT FORMALIZING YOUR11

RECOLLECTIONS? 12

A. NO.13

Q. HAVE YOU GIVEN A DEPOSITION?14

A. NO.15

Q. A STATEMENT UNDER OATH?16

A. NO.17

Q. HOW MANY TIMES HAVE YOU MET WITH ANYBODY TO PREPARE FOR18

YOUR TESTIMONY TODAY?19

A. THREE OR FOUR TIMES.20

Q. AND WHO HAVE YOU TALKED TO?21

A. MR. BRUCE.22

Q. JUST MR. BRUCE?23

A. WELL, THERE WERE OTHER PEOPLE PRESENT, BUT MR. BRUCE WAS24

IN CHARGE AND HE'S THE ONE WHO ASKED THE QUESTIONS.25
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Q. OTHER PEOPLE FROM THE U.S. ATTORNEY'S OFFICE OR DO YOU1

RECALL?2

A. THERE WAS -- I KNOW THERE WERE FBI AGENTS AT ONE OF THE3

MEETINGS AND THEN THERE WAS AN FBI AGENT AND AN ASSISTANT U.S.4

ATTORNEY, THE YOUNG LADY AT THE GOVERNMENT TABLE.5

Q. AND DO YOU REMEMBER THE LAST TIME YOU TALKED TO ANYBODY6

ABOUT YOUR TESTIMONY BEFORE COMING TO COURT TODAY? 7

A. TWO OR THREE WEEKS AGO.8

Q. AND DO YOU REMEMBER WHERE PEOPLE WERE SITTING IN THE9

MEETING IN MR. ANDERSON'S OFFICE THAT YOU'VE TESTIFIED ABOUT?10

A. I THINK THAT -- WE HAD A SOFA DIRECTLY ACROSS FROM THE11

U.S. ATTORNEY'S DESK.  AND THE U.S. ATTORNEY'S DESK FACED12

PERSON STREET.  AND THE SOFA WAS ON THE WALL -- WAS NEXT TO13

THE WALL NEAR OR TOWARDS PERSON STREET.  AND THERE WERE SOME14

OTHER CHAIRS.  I REALLY DON'T REMEMBER.  MR. ANDERSON WAS15

SITTING IN HIS CHAIR BEHIND THE DESK, BUT I DON'T REMEMBER16

WHERE OTHERS WERE SEATED.17

Q. ALL RIGHT.  IF HE WAS SITTING IN A CHAIR AT HIS DESK THAT18

FACED PERSON STREET, WAS HE LOOKING OUT THE WINDOW?19

A. HE COULD HAVE.20

Q. YOU JUST DON'T RECALL?21

A. I MEAN, I DON'T RECALL, YOU KNOW, WHETHER HE WAS LOOKING22

OUT THE WINDOW WHILE THE INTERVIEW WAS GOING ON, NO.23

Q. AND I BELIEVE YOU SAID ON DIRECT IT WAS TO YOUR24

RECOLLECTION MR. BRITT WASN'T THERE?25
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A. YES.1

Q. BUT YOU'RE NOT POSITIVE ABOUT THAT?2

A. NO, I'M NOT.  3

Q. AND -- 4

A. I DON'T THINK HE WAS THERE, BUT I CANNOT SAY WITH5

ABSOLUTE CERTAINTY.                 6

Q. OKAY.  WHO WAS TAKING NOTES AT THE MEETING?  WERE YOU7

TAKING NOTES?8

A. I THINK I PROBABLY WAS.9

Q. DO YOU HAVE YOUR NOTES?10

A. NO.11

Q. HAVE YOU SEEN YOUR NOTES?12

A. I DON'T THINK SO.13

Q. OKAY.  AND WAS ANYBODY ELSE TAKING NOTES?  WAS MR.14

MURTAGH TAKING NOTES?15

A. I THINK SOMEBODY ELSE WAS AND IT COULD HAVE BEEN MR.16

MURTAGH.17

Q. COULD IT HAVE BEEN MR. BLACKBURN?18

A. I THINK IT WOULD PROBABLY HAVE BEEN MR. MURTAGH.  I'M NOT19

-- AGAIN, NO, I CAN'T -- 20

Q. BUT YOU HAVEN'T SEEN ANYBODY ELSE'S NOTES?21

A. NO.  NO.  I HAVEN'T SEEN ANYBODY ELSE'S NOTES.  IN FACT,22

I HAVEN'T SEEN ANY NOTES OF THAT MEETING.23

Q. FAIR ENOUGH.  DID YOU LEAVE THE MEETING TO GET A SODA OR24

A SANDWICH FOR MS. STOECKLEY?                          25
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A. I DON'T KNOW.  I DON'T HAVE ANY RECOLLECTION.1

Q. OKAY.  DO YOU KNOW IF MR. MURTAGH LEFT THE MEETING TO GET2

A SANDWICH?3

A. NO, I DON'T REMEMBER.4

Q. I ASSUME YOU DON'T REMEMBER IF MR. BLACKBURN LEFT THE5

MEETING TO GET ONE EITHER?6

A. OH, NO.  NO.  NO.7

Q. OKAY.  HOW MANY WITNESS INTERVIEWS DURING THE 8

MACDONALD TRIAL OR PREPARATION OF TRIAL DID YOU -- WERE YOU9

PRESENT AT?10

A. ALL OF THEM DURING THE TRIAL AND I DON'T RECALL ANY -- 11

Q. SO, YOU WERE PRESENT EVERY TIME THE GOVERNMENT12

INTERVIEWED A WITNESS OR THE U.S. ATTORNEY'S OFFICE13

INTERVIEWED A WITNESS, YOU WERE PRESENT?14

A. I THINK SO BECAUSE, AS I SAID, I WAS PART OF THE TEAM AND15

WE ALWAYS DID THINGS TOGETHER AS A TEAM.  SO, I DON'T BELIEVE 16

-- AND I DON'T RECALL INTERVIEWING ANY OTHER.17

Q. HOW MANY WITNESSES DID YOU QUESTION DURING THE TRIAL?18

A. I DID NOT QUESTION ANY WITNESSES.19

Q. OKAY.  DID YOU MAKE ANY COMMENTS AT ANY BENCH CONFERENCE20

THAT YOU RECALL?21

A. I DON'T RECALL.  I GENERALLY LEFT IT TO MR. MURTAGH AND22

MR. BLACKBURN AND IF I HAD ANYTHING THAT I WANTED TO ADD I23

WOULD GO THROUGH -- I WOULD TELL THEM AND THEN THEY COULD24

DECIDE WHAT THEY WANTED TO DO WITH IT.25
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Q. SO, YOUR CONTRIBUTION, IF YOU HAD SOME THOUGHTS OR1

SUGGESTIONS, YOU WOULD PASS IT ON TO MR. BLACKBURN OR MR.2

MURTAGH?3

A. YES. 4

Q. AND THEY WOULD MAKE A DECISION ABOUT WHAT TO DO WITH IT,5

IF ANYTHING?6

A. YES.  AND I HAD ONE OTHER ROLE IN THAT TRIAL.7

Q. AND WHAT WAS THAT?8

A. WELL, A NUMBER OF MAGAZINES THAT HAD BEEN FOUND ON THE --9

IN THE TABLE AREA OF THE MACDONALD RESIDENCE AT THE TIME OF10

THE CRIMES I BELIEVE WERE INTRODUCED INTO EVIDENCE.  AND I11

BELIEVE ONE OF THEM WAS AN ESQUIRE MAGAZINE AND IT HAD A12

NUMBER OF WHAT I WOULD CLASSIFY AS STRANGE ARTICLES IN IT  13

AND I WAS ASKED TO READ ONE OF THOSE ARTICLES.  14

AND THE ARTICLE I WAS ASKED TO READ WAS ABOUT A15

BLACK SWAN AND I BELIEVE THE BLACK SWAN WAS FORNICATING WITH16

SOMEBODY.  AND I STARTED READING THE MAGAZINE ARTICLE, AND I17

DIDN'T GET TOO FAR, AND JUDGE DUPREE DECIDED THAT WE DIDN'T18

NEED -- I DIDN'T NEED TO DO THAT ANYMORE.19

Q. SO, YOU RECALL READING AN ARTICLE, I GUESS FROM THE20

WITNESS STAND -- 21

A. YES.  IT WAS FROM --22

Q. -- AS PART OF THE EVIDENCE IN THE CASE?23

A. IT WAS PART OF AN ARTICLE.24

Q. ALL RIGHT.  YOU HAVE A DIRECT RECOLLECTION OF THAT?25
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A. YES.1

Q. CLEARLY RECALL THAT?2

A. YES.  YES, I DO.3

Q. OKAY.  I WANT TO ASK YOU A COUPLE OF QUESTIONS ABOUT THE4

BAR GRIEVANCE.5

A. OKAY.6

Q. YOU SAID YOU WERE HIRED BY, IS IT, A MR. TOBIES?7

A. TOVES, T-O-V-E-S8

Q. OKAY.  TO DO A MOTION FOR APPROPRIATE RELIEF?9

A. WELL, I WAS HIRED BY HIS PARENTS, HIS MOTHER AND HIS10

STEPFATHER.11

Q. OKAY.  SO, YOU WERE PAID TO DO A MOTION FOR APPROPRIATE12

RELIEF FOR MR. TOVES? 13

A. WELL, LET ME -- LET ME ANSWER IT A LITTLE DIFFERENT WAY14

BECAUSE IT'S HARD TO SAY YES OR NO.  MR. ROLAND WILLIAMS, AND 15

I DON'T REMEMBER HIS WIFE'S NAME, BUT THEY CAME TO ME AND THEY16

HAD A REPORT FROM A PRIVATE INVESTIGATOR IN THE JACKSONVILLE17

AREA AND THEY WANTED TO DISCUSS TRYING TO DO SOMETHING FOR MR.18

TOVES.  19

MY RECOLLECTION IS THEY HAD BEEN TO OTHER ATTORNEYS20

AND THOSE ATTORNEYS WERE NOT INTERESTED IN IT.  AND I TOLD21

THEM THAT I WOULD -- I WOULD DO A LITTLE INVESTIGATION.  I22

WOULD READ THE -- I WOULD READ THE REPORT, THE INVESTIGATOR'S23

REPORT, AND REVIEW THE COURT RECORDS, AND THAT I WOULD GO OVER24

TO CENTRAL PRISON AND MEET WITH MR. TOVES.  25
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          AND I DID THAT AND I WAS PAID A THOUSAND DOLLARS TO1

DO THAT.  AND I CAME BACK AND ASKED THEM TO COME BACK IN TO2

SEE ME AND I TOLD THEM THAT I THOUGHT THAT THERE WAS A3

REASONABLE LIKELIHOOD THAT MR. TOVES COULD PREVAIL ON A MOTION4

FOR APPROPRIATE RELIEF.  5

Q. SO, YOU TOLD THEM THERE WAS -- YOU THOUGHT, IN YOUR6

PROFESSIONAL OPINION, THERE WAS POSSIBLE MERIT FOR A MOTION7

FOR APPROPRIATE RELIEF?8

A. YES.9

Q. AND AT THAT POINT YOU WERE RETAINED TO PREPARE A MOTION10

FOR APPROPRIATE RELIEF?11

A. AT THAT POINT I WAS RETAINED, YES.12

Q. AND DID YOU WRITE THEM A LETTER -- WELL, HOW LONG DID IT13

TAKE -- DID IT TAKE A COUPLE OF YEARS BEFORE YOU HAD THE14

MOTION FOR APPROPRIATE RELIEF READY?15

A. IT WAS MORE THAN A COUPLE OF YEARS, MR. WIDENHOUSE.16

Q. SO, IT WAS AWHILE?17

A. IT WAS AWHILE.18

Q. AND THEY CONTACTED -- DID THEY CONTINUE TO CONTACT YOU19

WANTING A STATUS REPORT OF WHEN IT MIGHT BE READY?20

A. THEY CONTACTED ME INFREQUENTLY.  I VISITED WITH MR.21

TOVES.  HE WAS IN THE HARNETT COUNTY CORRECTIONAL FACILITY AND22

I VISITED HIM MANY, MANY TIMES.  MAYBE 20, 25 TIMES I MET WITH23

HIM.  AND THEN THERE WAS ONE TIME WHEN MR. WILLIAMS AND MR.24

TOVES' MOTHER CAME -- I THINK THEY LIVED IN TEXAS OR SOMEWHERE25
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OUT OF STATE, BUT THEY CAME TO VISIT WITH MR. TOVES, AND THEY1

LET ME KNOW THEY WERE COMING AND I TOLD THEM THAT I WOULD2

ARRANGE TO COME OVER AND VISIT WITH THEM WHILE THEY WERE AT3

THE CORRECTIONAL FACILITY WHILE THEY WERE DOWN VISITING.4

Q. SO, YOU MET THE CLIENT 25 OR SO TIMES TO TALK ABOUT A5

MOTION FOR APPROPRIATE RELIEF?6

A. YES.7

Q. OKAY.  AND DID YOU -- DO YOU REMEMBER WRITING A LETTER8

TELLING THEM IT WOULD BE FILED BY NOVEMBER 2ND, 1992?9

A. I REMEMBER WRITING A LETTER, PERHAPS MORE THAN ONE, AND I10

HAD BEEN TELLING MR. TOVES AND HIS FAMILY THAT I INTENDED TO11

HAVE IT BROUGHT BEFORE THE COURT FOR A HEARING AT VARIOUS12

TIMES AND THAT SOUNDS LIKE ONE OF THE TIMES THAT I REMEMBER13

WRITING THEM A LETTER.  14

Q. WELL, NOW -- 15

A. NOW, I DON'T --16

Q. THERE'S A DIFFERENCE BETWEEN SAYING I'M GOING TO GET YOU17

A HEARING AND I'M GOING TO FILE YOUR MOTION FOR APPROPRIATE18

RELIEF FIRST, ISN'T THERE?19

A. OF COURSE.  20

Q. I MEAN, YOU HAVE TO FILE THE M.A.R. FIRST?21

A. RIGHT.  I HAD TO FILE THE MOTION BEFORE THERE COULD BE22

ANY HEARING.23

Q. CORRECT.  AND THE MOTION FOR APPROPRIATE RELIEF HADN'T24

BEEN FILED YET?25
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A. NO.1

Q. OKAY.2

A. BUT MY BELIEF WAS THAT THE HEARING WOULD BE SCHEDULED3

PROMPTLY AFTER I FILED THE MOTION. 4

Q. OKAY.  DO YOU RECALL WRITING THEM A LETTER SAYING I WILL5

FILE THE MOTION FOR APPROPRIATE RELIEF BY NOVEMBER 2ND, 1992?6

A. I DO NOT SPECIFICALLY RECALL THAT, BUT IF YOU SAY I DID,7

I AGREE, YEAH, I DID THAT.8

Q. OKAY.  AND YOU DIDN'T FILE IT BY NOVEMBER 2ND?9

A. NO.  NO, I DID NOT.10

Q. AND DO YOU REMEMBER PROMISING THEM YOU WOULD HAVE A COURT11

HEARING SCHEDULED --12

A. YES.13

Q. -- BY OCTOBER 15TH, 1993?14

A. AGAIN, I DON'T REMEMBER THE DATES, BUT I PROMISED THEM I15

WOULD GET A HEARING SCHEDULED.16

Q. AND YOU DIDN'T GET THEM A HEARING SCHEDULED?17

A. NO.18

Q. SO, THE STATEMENTS THAT YOU WOULD FILE THE MOTION FOR19

APPROPRIATE RELIEF BY A CERTAIN DATE AND GET A HEARING BY A20

CERTAIN DATE TURNED OUT TO BE FALSE?21

A. WELL, YES, BUT AT THE TIME I MADE THOSE STATEMENTS TO22

THEM I THOUGHT THAT -- I MEAN, I HAD EVERY INTENTION OF DOING23

THAT AND I JUST -- I JUST DIDN'T -- 24

Q. DIDN'T GET IT DONE?25
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A. I DIDN'T GET IT DONE.1

Q. ALL RIGHT.  IF YOU VISITED THE CLIENT 20 OR 25 TIMES, WHY2

WOULD THE -- IS IT NOT TRUE THAT THE BAR FOUND AS A FACT THAT3

YOU DIDN'T VISIT THE CLIENT IN PRISON EXCEPT TWICE?4

A. NO.5

Q. THAT'S NOT ACCURATE?6

A. NO, THAT IS NOT ACCURATE.  AT THE HEARING ON DECEMBER7

15TH, 1995, THE BAR INTRODUCED A LOG FROM THE HARNETT COUNTY8

CORRECTIONAL INSTITUTION AND THAT LOG PURPORTED TO BE A RECORD9

OF MY VISITS WITH MR. TOVES.  AND AS PART OF THE PRETRIAL10

ORDER, I STIPULATED THAT THAT LOG WAS AUTHENTIC AND CORRECT. 11

I DISCOVERED LATER THAT IT WAS NOT CORRECT.  12

I HAD MY RECORDS OF EVERY VISIT WITH MR. TOVES, AND13

I WENT BACK AND COMPARED IT AND THERE WERE DATES FOR SOME14

VISITS WHEN I DID NOT GO AND THEN THERE WERE DATES -- THERE15

WERE NO DATES FOR VISITS WHEN I DID GO.  16

AND, I MEAN, I DON'T UNDERSTAND HOW THAT HAPPENED17

BECAUSE I RECALL THE PEOPLE AT THE CORRECTIONAL FACILITY WERE18

VERY, VERY NICE TO ME AND ACCOMMODATING TO ME IN VISITING MR.19

TOVES AND GETTING DONE WHAT I THOUGHT WE NEEDED TO DO.20

Q. SO, WHAT YOU'RE SAYING IS YOUR RECORDS WERE DIFFERENT21

FROM THE VISITATION RECORDS -- LOG AT THE PRISON?22

A. FROM THE VISITATION LOG THAT WAS INTRODUCED INTO EVIDENCE23

AT THE BAR HEARING, YES.24

Q. WHICH YOU STIPULATED WAS AUTHENTIC?25
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A. I DID.  I STIPULATED IT WAS AUTHENTIC AND CORRECT.1

Q. SO, THERE WAS A CONFLICT BETWEEN YOUR RECORDS AND THE2

VISITATION LOG AT THE PRISON?3

A. YES, THAT'S CORRECT.  4

Q. ALL RIGHT.  AND -- 5

A. MR. WIDENHOUSE, MAY I SAY THIS, WHEN I WAS PRACTICING6

LAW, I HAD A LITTLE POCKET DAY CALENDAR THAT I ALWAYS HAD WITH7

ME AND EVERY DAY WHEN I -- WHEN I WAS PRACTICING LAW, WHEN I8

LEFT MY HOME IN THE MORNING I RECORDED THE MILEAGE IN MY CAR9

AND THE TIME I LEFT, RECORDED THE TIME I GOT TO MY OFFICE.  I10

RECORDED THE TIME FOR EVERY ONE OF MY VISITS TO MR. TOVES IN11

LILLINGTON AT THAT FACILITY.  AND IF ALL OF MY RECORDS WERE12

PUT TOGETHER, THEY WOULD ALL BE CONSISTENT WITH THE MILEAGE13

READINGS IN MY CAR.  14

SO, I HAD SOLID EVIDENCE THAT -- OF MY VISITS.  AND15

I JUST UNFORTUNATELY, ILL-ADVISEDLY, STIPULATED TO THE RECORD16

OF THOSE VISITS.  I HADN'T EVEN READ IT.  I JUST ASSUMED --17

YOU KNOW, THEY WERE ALWAYS NICE TO ME.  SEEMED TO ALWAYS SIGN. 18

AND I JUST ASSUMED THEIR RECORDS WOULD BE CORRECT.19

Q. SO, YOU DIDN'T -- ARE YOU SAYING YOU DIDN'T PAY ATTENTION20

TO THE RECORDS BEFORE YOU AGREED THEY WERE AUTHENTIC? 21

A. NO.  NO.  I MEAN, THESE WERE STATE RECORDS FROM AN22

OFFICIAL PRISON FACILITY AND I SAW NO NEED -- NO REASON TO23

QUESTION ANYTHING.  I JUST ASSUMED THEY WERE CORRECT.24

Q. YOU ASSUMED THEY WERE CORRECT, RIGHT?25

-2911-

Appeal: 15-7136      Doc: 31-3            Filed: 08/16/2016      Pg: 64 of 740 Total Pages:(1504 of 2180)



Crawley/Cross Page 747

September 20, 2012

A. YES.1

Q. AND YOU HAVE METICULOUS NOTES -- YOU WOULD KEEP2

METICULOUS NOTES OF EVERYTHING YOU WERE DOING WHEN YOU WERE IN3

PRIVATE PRACTICE?4

A. YES.  YES.5

Q. AND YET YOU DON'T HAVE THE NOTES FROM YOUR INTERVIEW WITH6

THIS MOST IMPORTANT WITNESS DURING THE MACDONALD TRIAL?7

A. (NO RESPONSE.)8

Q. WELL, THAT'S YES OR NO.  YOU EITHER HAVE THE NOTES OR YOU9

DON'T.10

A. I DON'T HAVE THE NOTES.  I LEFT EVERYTHING.  ALL OF MY11

NOTES WERE LEFT IN THE U.S. ATTORNEY'S OFFICE WHEN I RESIGNED. 12

AND I ASSUME, YOU KNOW, WHATEVER RECORDS I HAD WOULD BE WITH13

THE OFFICIAL GOVERNMENT FILE.14

Q. ALL RIGHT.  WAS ANOTHER FINDING OF THE BAR GRIEVANCE15

COMMITTEE THAT YOU FAILED TO COMPLY WITH THEIR REQUEST TO16

PRODUCE DOCUMENTS THAT THEY ASKED FOR?17

A. YES.18

Q. OKAY.  AND DID YOU COMPLY WITH THE REQUIREMENT OF FILING19

A FULL AND COMPLETE ANSWER TO THE GRIEVANCE?20

A. MR. WIDENHOUSE, I CONTACTED THE BAR COUNSEL, WHO WAS, I21

THINK, HANDLING THE GRIEVANCE, HIS NAME WAS DAVID AND, I'M22

SORRY, I DON'T RECALL HIS LAST NAME, BUT I WAS VERY BUSY23

DURING THAT TIME AND I DIDN'T REALIZE IT THEN, BUT I WAS24

BEGINNING TO FEEL THE EFFECTS OF MY MENTAL CONDITION.  AND I25
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WAS BEGINNING TO SLOW DOWN AND GRADUALLY I JUST BEGAN TO WORK1

IN SLOW MOTION AND I WAS ENTERING OR HAD ENTERED THAT PHASE AT2

THAT TIME.  AND SO -- AND THAT'S -- 3

Q. I'M JUST TRYING TO GET CLARIFICATION.  DID YOU GIVE THEM4

THE RECORDS THEY ASKED FOR?5

A. YES, I DID.  6

Q. SO, IT'S NOT ACCURATE THAT THEY FOUND AS A FACT AS PART7

OF THE REASON FOR THE DISCIPLINE THAT YOU FAILED TO PROVIDE8

THE REQUESTED ACCOUNTING RECORDS FROM YOUR FIRM?9

A. I AGREE THEY FOUND THAT, BUT, HONESTLY, I CANNOT AGREE10

THAT THAT IS CORRECT.11

Q. SO, THE BAR GRIEVANCE COMMITTEE WAS WRONG IN MAKING THAT12

FINDING OF FACT?13

A. NO, NO, NO.  MR. WIDENHOUSE, I AM NOT SAYING THE BAR14

GRIEVANCE -- OR THE BAR HEARING COMMITTEE WAS WRONG.  WHAT I15

AM SAYING IS THAT I SPOKE WITH THE ATTORNEY SEVERAL TIMES AND16

ASKED HIM TO GIVE ME A LITTLE WHILE LONGER TO RESPOND TO THE17

GRIEVANCE.  EVENTUALLY, I RESPONDED TO THE GRIEVANCE.  18

NOW, APPARENTLY, THE BAR WAS NOT SATISFIED WITH MY19

RESPONSE AND MY UNDERSTANDING IS WHEN THEY'RE NOT SATISFIED,20

WHEN THEY DON'T THINK THE ANSWER TO THE GRIEVANCE IS21

RESPONSIVE, THEN THEY DETERMINE THAT THE ATTORNEY HAS FAILED22

TO DO THAT.23

          NOW, THAT SAME ATTORNEY SUBPOENAED MY RECORDS IN24

THAT CASE AND ANOTHER CASE.  AND I HAD THEM IN SEVERAL25
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BANKER'S BOXES, WHICH WE LAWYERS ARE FAMILIAR TO USE AND1

ACCUMULATE AS MUCH PAPER IN THEM AS WE CAN, AND I TOOK THOSE2

BOXES FOR ALL THE FILES IN MR. TOVES' CASE DOWN TO HIS OFFICE. 3

I MET WITH HIM AND WITH AN INVESTIGATOR, DON JONES, 4

AND THEY HAD COMPLETE OPPORTUNITY TO GO THROUGH EVERYTHING,5

ALL OF MY RECORDS, CONCERNING MY REPRESENTATION OF MR. TOVES. 6

INSTEAD, THEY SAW WHAT I HAD AND THEY DECIDED NOT TO7

GO THROUGH IT.  AND THEY ASKED ME -- YOU KNOW, THEY SAID,8

WELL, YOU KNOW, THAT'S SUFFICIENT WHAT YOU'VE GOT HERE.  YOU9

BROUGHT STUFF.  YOU KNOW, THAT'S SUFFICIENT.  BUT THEY DID ASK10

ME TO GIVE THEM A -- TO FURNISH THEM A RECORD OF THE TIME THAT11

I HAD SPENT ON MR. TOVES' CASE.              12

Q. AND DID YOU FURNISH THAT RECORD?13

A. NO, I NEVER FURNISHED THAT RECORD.14

Q. DESPITE THE FACT THAT YOU KEEP THESE METICULOUS NOTES IN15

YOUR COAT POCKET?16

A. MR. WIDENHOUSE, THAT IS ENTIRELY CORRECT.  HOWEVER, ONE17

OF THE FEATURES OF MY ILLNESS, I HAVE HAD A VERY DIFFICULT18

TIME WRITING THINGS, ORGANIZING MY MATERIALS AND PUTTING THEM19

INTO A FORM OR WHATEVER IS NEEDED FOR THAT INFORMATION.  AND I20

HAD THAT DIFFICULTY THEN AND IT WAS GETTING WORSE AND I NEVER21

DID THAT.22

          THERE WERE MANY OTHER FORMS, INCLUDING MANY CRIMINAL23

JUSTICE ACT VOUCHERS, THAT WERE NEVER SUBMITTED FOR THOUSANDS24

OF DOLLARS, WHEN I HAD THE RECORDS, ALL MY TIME RECORDS,25
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EXPENSE RECORDS, AND IT WAS JUST A MATTER OF TAKING THAT1

INFORMATION AND PUTTING IT IN THOSE FORMS.  AND I CANNOT2

EXPLAIN TO YOU OR TO ANYBODY ELSE WHY I WAS NOT ABLE TO DO3

THAT.  AND IF YOU WILL LOOK AT THE ORDER TRANSFERRING ME TO4

DISABILITY INACTIVE STATUS, SPECIFIC REFERENCE IS MADE TO5

THOSE CJA FORMS AND MY INABILITY TO COMPLETE THEM.6

Q. OKAY.  AND THE $4,500 YOU TOLD MR. BRUCE ABOUT IN YOUR7

TRUST ACCOUNT THAT JUST DISAPPEARED?8

A. WELL, YES.9

Q. DID ANYBODY HAVE ACCESS TO YOUR TRUST ACCOUNT CHECKS BUT10

YOU?11

A. NO, I WAS THE ONLY ONE WHO HAD ACCESS TO SIGN CHECKS ON12

MY TRUST ACCOUNT.13

Q. AND YOU HAVE NO IDEA WHERE YOU WROTE THE $4,500 CHECK TO?14

A. I DID NOT WRITE A $4,500 CHECK.15

Q. SO, IT WAS SMALLER CHECKS COMING OUT OF THE TRUST --16

A. WELL, IT WAS SOMETHING.  AND I MET WITH MR. JONES, DON17

JONES, AGAIN, WITH THE STATE BAR, AND I GAVE HIM ALL MY TRUST18

ACCOUNT RECORDS AND HE WENT THROUGH AND HE ORGANIZED19

EVERYTHING AND THEN HE ASKED ME QUESTIONS.  AND HE SAID -- HE20

TOLD ME HE DID NOT KNOW WHERE THAT $4,500 WENT.  IT SEEMED TO21

HIM THAT IT JUST DISAPPEARED.22

Q. IT DISAPPEARED OUT OF A CHECKING ACCOUNT THAT WAS A TRUST23

ACCOUNT?24

A. THAT WAS HIS CHARACTERIZATION, NOT MINE.25
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Q. I UNDERSTAND.  IT JUST DISAPPEARED OUT OF A TRUST1

ACCOUNT?2

A. WELL, IT WASN'T THERE WHEN IT WAS SUPPOSED TO BE THERE. 3

AT THE TIME, MY TRUST ACCOUNT RECORDS WERE NOT IN ACCORDANCE4

WITH THE BAR REGULATIONS.  I HAD A RECORD OF EVERYTHING I HAD5

DONE.  I HAD COPIES OF ALL OF MY DEPOSIT SLIPS FOR DEPOSITS6

INTO THE ACCOUNT WITH THE CLIENT ON WHOSE BEHALF THE FUNDS7

WERE DEPOSITED LISTED ON THAT DEPOSIT SLIP.  AND EVERY PENNY 8

THAT CAME OUT OF THE TRUST ACCOUNT WAS ON A CHECK.  I HAD9

RECORDS OF ALL OF THE CHECKS, THE DATES AND THE AMOUNTS OF THE10

CHECKS AND THE NAME OF THE CLIENT ON WHOSE BEHALF THE FUNDS11

WERE DISBURSED.12

Q. SO, EVEN WITH ALL OF THOSE RECORDS, $4,500 GOES IN AND13

DISAPPEARS, OR WE CAN'T TELL WHERE IT CAME OUT?14

A. RIGHT.15

Q. BUT IT DIDN'T GET HELD FOR THE CLIENT IT WAS SUPPOSED TO16

BE HELD FOR?17

A. NO.  NO, IT DID NOT.  18

Q. OKAY.  19

A. IT WAS NOT.  BUT I WAS NOT VERY DILIGENT IN MY RECORD20

KEEPING WITH RESPECT -- 21

Q. YOU HAVE THESE NOTES IN YOUR COAT POCKET THAT YOU SAY22

DOCUMENT EVERY TIME YOU WENT EVERYWHERE, MILEAGE, ET CETERA,23

AND THE RECORDS FOR THE TRUST ACCOUNT AREN'T THAT GOOD?24

A. MR. WIDENHOUSE, THIS IS FOR THE MONTH OF SEPTEMBER 2012. 25
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I HAVE ONE OF THESE FOR EVERY MONTH OF THE YEAR AND THOSE ARE1

STORED AWAY.  2

I MADE A TERRIBLE MISTAKE WHEN I OPENED MY OWN3

OFFICE ON, I THINK IT WAS, JUNE -- JULY 1ST OF 1991.  I WAS AT4

THAT TIME VERY, VERY BUSY AND I DID NOT SIT DOWN AND WRITE5

OUT, YOU KNOW, A LEDGER OR A JOURNAL, YOU KNOW, OF WHAT WAS6

HAPPENING WITH MY TRUST ACCOUNT.  7

SO, MY -- I KEPT UP WITH MY TRUST ACCOUNT IN MY8

HEAD.  I HAD AN IDEA OF WHAT HAD BEEN PUT IN AND WHAT HAD COME9

OUT AND SOMEWHERE -- BUT, YOU KNOW, I DID NOT PUT THAT DOWN IN10

THE FORM THE BAR REQUIRES.11

Q. SO, THE TRUST ACCOUNT LEDGER WAS IN YOUR HEAD, ALL THE12

OTHER RECORDS ARE IN YOUR COAT POCKET, AND YOU SAVE ALL OF13

THOSE?14

A. NO, NO, NO, NO.  THEY WERE NOT IN MY -- I HAD A CHECKBOOK15

FOR MY TRUST ACCOUNT AND THE RECORDS OF ALL THE CHECKS WERE16

RECORDED IN THAT CHECKBOOK.  I ALSO HAD A DEPOSIT SLIP FOLDER17

AND ALL OF THE DEPOSIT SLIPS FOR EVERY ITEM DEPOSITED INTO18

THAT ACCOUNT WERE KEPT THERE.  SO, YOU KNOW, THE BASIC RECORDS19

I HAD.  I HAD JUST NOT TRANSFERRED THAT INFORMATION TO A20

LEDGER FOR EACH CLIENT AND A TOTAL.  I HAD THAT IN MY MIND21

THAT -- YOU KNOW, I KNEW WHAT HAD BEEN PUT IN, WHAT HAD BEEN22

TAKEN OUT, AND IT JUST GOT AWAY FROM ME.23

          MR. WIDENHOUSE:  NO FURTHER QUESTIONS, YOUR HONOR.24

THANK YOU, MR. CRAWLEY.25
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          THE COURT:  ANY REDIRECT?1

          MR. BRUCE:  YES, YOUR HONOR.2

R E D I R E C T   E X A M I N A T I O N 11:15 A.M.3

BY MR. BRUCE:  4

Q. MR. CRAWLEY, YOU TESTIFIED THAT YOU AND I MET WITH SOME5

OTHER FOLKS TO PREPARE FOR THIS ABOUT TWO OR THREE WEEKS AGO?6

A. YES.7

Q. DID WE NOT ALSO MEET IN THE CONFERENCE ROOM OF A LOCAL8

HOTEL ONE NIGHT THIS WEEK?9

A. OH, YES.  I'M SORRY.  YES, WE DID.10

Q. YOU TESTIFIED THAT YOU SAT IN ON THE INTERVIEWS DURING11

THE TRIAL OF THE MACDONALD CASE, IS THAT RIGHT? 12

A. THAT'S CORRECT.13

Q. BUT I BELIEVE YOU ALSO TESTIFIED ON CROSS-EXAMINATION14

THAT THERE WEREN'T THAT MANY INTERVIEWS DURING THE TRIAL?15

A. THAT'S MY RECOLLECTION.  I DON'T RECALL ANY INTERVIEWS16

DURING THE TRIAL.17

Q. AND MS. STOECKLEY WAS NOT A PROSECUTION WITNESS, IS THAT18

RIGHT? 19

A. NO, SHE WAS NOT.  20

Q. AND -- 21

A. I DON'T BELIEVE SHE WAS ANYBODY'S WITNESS.  SHE WAS JUST22

A --23

Q. BUT IN ANY CASE -- WELL, LET'S JUST CALL HER A DEFENSE24

WITNESS.25
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A. WELL, I MEAN, THE DEFENSE -- THEY WERE THE ONES WHO1

WANTED HER AND THEY WERE THE ONES WHO HAD HER BROUGHT FROM2

WHEREVER SHE WAS APPREHENDED IN SOUTH CAROLINA, TO THE3

COURTHOUSE IN RALEIGH.  4

Q. AND THEY WERE THE ONES THAT CALLED HER TO THE STAND?5

A. YES.6

Q. AND SO WERE THERE ANY OTHER DEFENSE WITNESSES THAT THE7

PROSECUTION TEAM INTERVIEWED DURING THE TRIAL?8

A. NOT THAT I RECALL.9

Q. AND MS. STOECKLEY WAS A PRETTY IMPORTANT WITNESS TO THE10

DEFENSE, WASN'T SHE?11

A. OH, YES, PERHAPS, THE MOST.12

Q. SO, THIS INTERVIEW, WAS IT A DRAMATIC MOMENT FOR THE13

PROSECUTION DURING THE TRIAL?14

A. YES, BECAUSE NOBODY WAS SURE EXACTLY WHAT THAT LADY WAS15

GOING TO DO OR SAY AT ANY GIVEN TIME.16

          MR. BRUCE:  MAY I HAVE JUST A MOMENT, YOUR HONOR?17

          THE COURT:  YES, SIR.  18

(PAUSE.)19

BY MR. BRUCE:  20

Q. DID YOU ASSIST IN THE PREPARATION OF THE BENCH WARRANT21

FOR HELENA STOECKLEY?22

A. NO.23

Q. NOW, CONCERNING THE ARTICLE THAT YOU READ DURING THE24

TRIAL, THIS WAS IN EVIDENCE, IS THAT RIGHT? 25

-2919-

Appeal: 15-7136      Doc: 31-3            Filed: 08/16/2016      Pg: 72 of 740 Total Pages:(1512 of 2180)



Crawley/Redirect Page 755

September 20, 2012

A. YEAH, THE MAGAZINE WAS IN EVIDENCE.1

Q. SO, YOUR ROLE IN READING IT WAS JUST TO GET IT BEFORE THE2

JURY?3

A. JUST TO GET IT BEFORE THE JURY.4

Q. NOW, THE INTERVIEW THAT WE'VE BEEN TALKING ABOUT WITH MS.5

STOECKLEY OCCURRED IN 1979?6

A. YES, I THINK IT WAS AUGUST OF 1979.7

Q. AND WADE SMITH CALLED YOU ABOUT JIMMY BRITT COMING8

FORWARD IN 2005?9

A. ABOUT -- IT WAS AROUND -- I BELIEVE IT WAS 2005, BUT I10

KNOW IT WAS AROUND THAT TIME.11

Q. OKAY.  THAT'S 26 YEARS, IS IT NOT?12

A. YES, IT IS.13

Q. AND SO YOU'RE BEING ASKED AS TO WHETHER YOU HAVE NOTES OF14

AN INTERVIEW THAT TOOK PLACE 26 YEARS BEFORE THE MATTER CAME15

UP AGAIN?16

A. YES.17

Q. NOW, LET'S LOOK AT GOVERNMENT EXHIBIT 2082.  LET'S GO TO18

2083 -- 2084.  OKAY.  YOU WERE ASKED ON CROSS-EXAMINATION19

ABOUT SOME OF THE FURNITURE IN THIS U.S. ATTORNEY'S OFFICE,20

MR. ANDERSON'S OFFICE.  DO YOU REMEMBER THAT?21

A. YES.22

Q. CAN YOU INDICATE AS BEST YOU CAN -- IF YOU TOUCH YOUR23

FINGER -- CAN YOU INDICATE WHERE MR. ANDERSON'S DESK WAS AND24

WHICH WAY IT FACED?25
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A. MR. ANDERSON'S DESK WAS IN THIS AREA AND IT FACED --1

Q. WHATEVER YOU'RE DOING IS NOT SHOWING UP.2

A. WELL, THAT WAS WITH MY FINGER.3

Q. TOUCH WITH YOUR FINGER AND SEE IF YOU CAN GET IT TO --4

A. (WITNESS COMPLIES.)5

Q. OKAY.  ALL RIGHT.  6

A. IT WAS IN APPROXIMATELY THAT AREA AND IT FACED OUT ON --7

Q. DID IT FACE TO THE RIGHT AS WE'RE LOOKING AT THE SCREEN?8

A. (NO RESPONSE.)9

Q. AS YOU LOOK AT THE SCREEN, I'M JUST TRYING TO --10

A. YES.  YES, IT DID.  YOU KNOW, THE DESK WAS ORIENTED SO11

THE BACK WAS NEXT TO THE BACK WALL.  12

Q. ALL RIGHT.13

A. AND THEN THE FRONT, IT WAS, YOU KNOW, IT WAS TURNED THAT14

WAY.15

Q. OKAY.16

A. AND I'M SORRY IT WAS HARD --17

Q. MR. WIDENHOUSE ASKED IF MR. ANDERSON COULD LOOK OUT THE18

WINDOW AND SO HE WOULD BE LOOKING OUT WHICH WINDOW?19

A. HE WOULD BE LOOKING OUT THE WINDOW AT -- TOWARDS NEW BERN20

AVENUE, DIRECTLY ACROSS FROM THE DESK.21

Q. TOWARD NEW BERN AVENUE?22

A. NO.  I'M SORRY. 23

Q. WELL, IF HE WAS SEATED -- 24

A. I'M SORRY.  TOWARDS PERSON STREET.25
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Q. OKAY.1

A. TOWARDS PERSON STREET.2

Q. IF HE WAS SEATED BEHIND HIS DESK?3

A. HE WAS SEATED BEHIND HIS DESK AND --4

Q. IF HE LOOKED STRAIGHT OUT, WHERE WOULD HE BE LOOKING?5

A. IF HE LOOKED STRAIGHT OUT, HE WOULD BE LOOKING TOWARDS6

THE GOVERNOR'S MANSION, BUT, YOU KNOW, SITTING THAT FAR BACK7

AND ON THE EIGHTH FLOOR, YOU KNOW, HE WOULD HAVE HAD A LONG8

DISTANCE VIEW, BUT NOTHING AS TO WHAT WAS HAPPENING ON THE9

STREET BELOW.  10

Q. OKAY.11

A. OR ON THE GROUND LEVEL.12

Q. BUT HE COULD LOOK OUT WEST OR HE COULD TURN AND LOOK OUT13

NORTH?14

A. RIGHT.15

Q. BUT THE DESK WAS NOT SITTING AT AN ANGLE, WAS IT?16

A. NO.  NO.17

Q. DID YOU EVER SEE IT PLACED LIKE THAT?18

A. NO.19

          MR. BRUCE:  NO FURTHER QUESTIONS.20

          THE COURT:  ANY RECROSS?21

          MR. WIDENHOUSE:  NO, YOUR HONOR.22

          THE COURT:  YOU MAY STEP DOWN.  23

THE WITNESS:  THANK YOU. 24

THE COURT:  YOUR NEXT WITNESS.25
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          MR. BRUCE:  MAY WE RELEASE MR. CRAWLEY?1

          THE COURT:  ANY OBJECTION? 2

          MR. WIDENHOUSE:  NO OBJECTION. 3

          THE COURT:  YES, HE'S RELEASED.4

          MR. BRUCE:  AND WHILE THE WITNESS IS COMING AROUND,5

MR. MURTAGH AND I WOULD LIKE TO TRADE SEATS SO HE CAN ASSIST6

MS. COOLEY WITH THIS WITNESS.7

          THE COURT:  SURE.8

          MS. COOLEY:  YOUR HONOR, THE NEXT WITNESS WILL BE9

BILL IVORY.10

          THE COURT:  I'M SORRY?11

          MS. COOLEY:  BILL IVORY WILL BE THE NEXT WITNESS FOR12

THE GOVERNMENT, YOUR HONOR.13

THE COURT:  ALL RIGHT.  14

MADAM CLERK:  I'M SORRY, WAS THAT IVORY?15

MS. COOLEY:  IVORY. 16

MADAM CLERK:  THANK YOU. 17

WILLIAM IVORY, GOVERNMENT WITNESS, SWORN18

D I R E C T   E X A M I N A T I O N 11:23 A.M.19

BY MS. COOLEY:  20

Q. GOOD MORNING, MR. IVORY.21

A. GOOD MORNING.22

Q. IS IT FAIR TO SAY THAT YOU WERE ONE OF THE ORIGINAL23

INVESTIGATORS IN THE MACDONALD CASE, IS THAT RIGHT? 24

A. YES, I WAS.25
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Q. AND AT THE TIME OF THE MACDONALD CASE, WERE YOU IN THE1

ARMY?2

A. SAY THAT AGAIN, PLEASE.3

Q. AT THE TIME OF THE MACDONALD CASE, WERE YOU IN THE ARMY?4

A. YES, I WAS.5

Q. OKAY.  HOW LONG HAD YOU BEEN IN THE ARMY AT THAT POINT?6

A. AT THAT POINT, I HAD BEEN SINCE 1958.7

Q. AND WHEN YOU FIRST JOINED THE ARMY, WHAT WAS YOUR STATUS?8

A. I'M SORRY?9

Q. WHEN YOU FIRST JOINED THE ARMY, WHAT WAS YOUR STATUS?10

A. WHEN I FIRST JOINED THE ARMY, I WENT INTO TRAINING AS A11

MILITARY POLICEMAN AT THE M.P. SCHOOL IN FORT GORDON, GEORGIA. 12

AND FROM THERE WAS TRANSFERRED TO FORT BRAGG, WHERE I SERVED13

AS A PATROLMAN FOR A YEAR.  FROM THERE I WAS TRANSFERRED TO A14

UNIT IN AUGSBURG, GERMANY, WHERE AGAIN I WAS A PATROLMAN AND A15

HIGHWAY PATROLMAN DOING TRAFFIC ACCIDENT INVESTIGATIONS.  AND16

FROM THERE I TOOK A QUICK BREAK FROM THE ARMY WHEN I RETURNED17

IN 1962 TO THE UNITED STATES.  18

AND IT WAS ABOUT THE TIME OF THE CUBAN MISSILE19

CRISIS AND I WAS JUST KIND OF MOTIVATED TO GO BACK INTO THE20

ARMY.  AND I WENT BACK IN AND I WENT TO KOREA, AGAIN SERVING21

AS A PATROLMAN AND ALSO AS THE BODY GUARD AND DRIVER FOR THE22

EIGHTH ARMY CHIEF OF POLICE OR THE PROVOST MARSHAL.23

          I TRANSFERRED FROM THERE TO FRANCE AND TO A MILITARY24

POLICE UNIT THERE.  AND WHILE THERE, I GOT CAUGHT UP IN THE25
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IDEA OF BEING AN INVESTIGATOR AND I PUT IN AN APPLICATION WITH1

THE PROVOST MARSHAL GENERAL OF THE ARMY AND WAS ACCEPTED AS AN2

APPRENTICE CRIMINAL INVESTIGATOR IN 1964 OR '65.3

          IN 1967, WE WERE KIND OF POLITELY ASKED TO LEAVE4

FRANCE, AND I TRANSFERRED TO BAMBURG, GERMANY, TO A CID OFFICE5

THERE.  I WORKED CRIMINAL INVESTIGATIONS FOR ALMOST A YEAR AND6

THEN TRANSFERRED BACK TO FORT BRAGG AND STAYED THERE UNTIL7

1971, '72, WHEN I TRANSFERRED TO THE REPUBLIC OF VIETNAM.  8

AND FROM THERE I WENT BACK TO GERMANY AND WORKED AT9

THE HEADQUARTERS OF THE SECOND CID REGION IN HEIDELBURG, WHERE10

I WAS DEPUTY CHIEF AND THEN CHIEF OF AN UNDERCOVER NARCOTICS11

UNIT THERE.  AND FROM THERE I WAS TRANSFERRED TO FORT HOOD,12

TEXAS, FOR A SHORT PERIOD.  AND SHORTLY AFTER THAT, I RETIRED.13

Q. SO, HOW LONG DURING YOUR CAREER WITH THE ARMY WERE YOU A14

CID INVESTIGATOR?15

A. FROM 1964 UNTIL 1980, '81.16

Q. AND WHEN YOU RETIRED FROM THE ARMY, WHAT WAS YOUR FINAL17

RANK?18

A. I WAS A CHIEF WARRANT OFFICER, CW-3.19

Q. AND TO BECOME A CID INVESTIGATOR, DID YOU HAVE TO GO20

THROUGH TRAINING?21

A. OH, YES.  I ATTENDED THE BASIC CRIMINAL INVESTIGATION22

COURSE, AGAIN, AT FORT GORDON, GEORGIA.  AGAIN, FROM THERE, I23

WENT BACK TO FORT BRAGG.24

Q. AND WAS IT A PREREQUISITE THAT YOU SPENT TIME AS AN M.P.25
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BEFORE BECOMING A CID AGENT?1

A. AT THAT TIME, YES.2

Q. AND YOU MENTIONED THAT YOU SERVED IN VIETNAM --3

A. YES.4

Q. -- IS THAT RIGHT?  AND DO YOU HAVE A PURPLE HEART?5

A. YES, MA'AM.6

Q. AND THAT'S FROM YOUR SERVICE IN VIETNAM?7

A. I'M SORRY?8

Q. AND THAT'S FROM YOUR SERVICE IN VIETNAM?9

A. YES.10

Q. DURING YOUR CAREER, ABOUT HOW MANY CASES WOULD YOU SAY11

YOU'VE BEEN INVOLVED IN INVESTIGATING?12

A. I'D HAVE TO SAY IN THE HUNDREDS.  THAT'S ALL I CAN SAY. 13

I CAN'T BE MORE SPECIFIC THAN THAT.  14

Q. AND IN 1970, YOU WERE INVOLVED IN THE MACDONALD CASE, IS15

THAT RIGHT? 16

A. YES, I WAS.17

Q. AND THAT WAS ACTUALLY ON FORT BRAGG?18

A. YES.19

Q. AND AT THAT TIME, WHAT WAS YOUR MILITARY GRADE?20

A. AT THAT TIME?21

Q. AT THAT TIME.22

A. AT THE TIME THE INCIDENT HAPPENED, I WAS A SPECIALIST23

SEVEN OR AN E-7, SERGEANT FIRST CLASS, MAYBE YOU MIGHT WANT TO24

CALL IT.25
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Q. AND FOR THOSE NOT IN THE KNOW, WHAT DOES THAT MEAN?  WHAT1

DOES THAT MEAN AS FAR AS YOUR RANK?2

A. WELL, AN E-7 IS -- IN THE CID IS A SENIOR ENLISTED AGENT. 3

THE RANKS RUNNING THEREFROM WITHIN CID RUN FROM SPECIALIST4

FOUR, E-4, TO SPECIALIST SEVEN, E-7, AND THEN INTO THE WARRANT5

RANKS.6

Q. AND DURING THE TIME OF THE MACDONALD CASE, WERE YOU7

PRIMARILY RESPONSIBLE FOR ORGANIZING THE CRIME SCENE8

INVESTIGATION?9

A. YES, I WAS.  YES.10

Q. AND AS A PART OF THAT INVESTIGATION, WERE THERE CRIME11

SCENE PHOTOS TAKEN?12

A. I'M SORRY, I DIDN'T CATCH THE LAST PART.13

Q. AS A PART OF THE INVESTIGATION, THERE WERE A LOT OF14

DIFFERENT CRIME SCENE PHOTOS TAKEN, IS THAT RIGHT? 15

A. OH, YES.  YES, MA'AM.16

Q. AND SOME OF THOSE WERE TAKEN BEFORE YOU STARTED TO17

COLLECT THE EVIDENCE, IS THAT RIGHT? 18

A. YES.19

Q. AND SOME WERE TAKEN DURING THE COLLECTION OF THE20

EVIDENCE?21

A. THAT'S CORRECT.22

Q. AND SO SOME OF THE PHOTOS DEPICT THE MARKINGS THAT YOU23

USED TO COLLECT THE EVIDENCE AT THE CRIME SCENE, IS THAT24

RIGHT? 25
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A. WOULD YOU GO OVER THAT ONE MORE TIME?  I HAVE SOME1

HEARING LOSS, AGAIN, FROM VIETNAM, SO I CAN'T QUITE CATCH2

EVERYTHING YOU'RE SAYING.3

Q. SURE.  SOME OF THE CRIME SCENE PHOTOS HAVE MARKINGS THAT4

YOU MADE OR THE OTHER INVESTIGATORS MADE WHEN TRYING TO5

COLLECT THE EVIDENCE AT THE CRIME SCENE?6

A. THAT IS CORRECT.7

Q. AND -- 8

MS. FAULK:  SIR, THERE'S A SPEAKER RIGHT HERE THAT9

MAY HELP YOU HEAR THINGS. 10

BY MS. COOLEY:11

Q. AND FAIR TO SAY THAT THERE WERE A LOT OF CRIME SCENE12

PHOTOS THAT WERE TAKEN?13

A. YES.  YES.14

Q. AND YOU'VE HAD A CHANCE TO REVIEW THOSE PHOTOS SINCE THE15

1970S, DURING THE PERIOD OF THE INVESTIGATION AND TRIAL, IS16

THAT RIGHT? 17

A. YES, MA'AM, I HAVE.18

Q. RECENTLY YOU'VE HAD A CHANCE TO REVIEW THOSE?19

A. YES, I HAVE.20

Q. AND I'M GETTING READY TO SHOW YOU A COUPLE OF THOSE21

PHOTOS, CERTAINLY NOT ALL OF THEM.  HOW MANY --22

          MADAM CLERK:  THIS MAY HELP YOU AS WELL.  THIS MAY23

HELP YOU AS WELL.24

THE WITNESS:  I'M SORRY?25
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MADAM CLERK:  THIS MAY HELP YOU AS WELL IF YOU WANT1

TO TRY THOSE. 2

THE WITNESS:  OKAY.  MAYBE WE CAN GET ALONG WITH3

THIS.4

MADAM CLERK:  OKAY.  5

THE WITNESS:  THANK YOU.6

BY MS. COOLEY:  7

Q. SUFFICE IT TO SAY, THERE WERE A LOT OF CRIME SCENE PHOTOS8

TAKEN?9

A. YES, THERE WERE.10

Q. AND HOW MANY PHOTOGRAPHERS WERE THERE?11

A. THERE WERE THREE.12

Q. AND EACH ONE OF THEM TOOK THEIR OWN SET OF PHOTOS?13

A. YES.  THE FIRST PHOTOGRAPHER THERE WAS THE -- HE WAS A14

PHOTOGRAPHER ASSIGNED TO THE CID OFFICE.  I BROUGHT HIM OUT. 15

IN FACT, HE WAS ONE OF THE FIRST PEOPLE THAT WAS NOTIFIED THAT16

WE HAD A CRIME SCENE THAT WE NEEDED PHOTOGRAPHED.  AND WHEN HE17

ARRIVED AT THE SCENE, HE DIDN'T HAVE ANY COLOR FILM WITH HIM18

FIRST OF ALL AND -- 19

Q. AND WHY WAS THAT IMPORTANT?20

A. I WANTED A TRUE REPRESENTATION OF WHAT I SAW IN THAT21

HOUSE THAT NEEDED TO BE CARRIED ON AND I NEEDED AND REALLY22

WANTED COLOR FILM.  I THOUGHT IT WAS IMPERATIVE TO HAVE IT.  23

THE PHOTOGRAPHER STARTED TAKING SOME PHOTOGRAPHS AND24

HE WAS NOT A VERY SEASONED PHOTOGRAPHER IN DEALING WITH25
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VIOLENT CRIMES.  HE HAD NOT SEEN MANY OF THEM.  1

AND WHEN HE SAW WHAT WAS AT THAT CRIME SCENE IT GOT2

TO HIM AND HE WAS FEELING ILL.  SO, I GOT HIM OUT OF THE HOUSE3

RIGHT AWAY BECAUSE I DIDN'T WANT ANYTHING HAPPENING IN THE4

CRIME SCENE PROPER.  5

Q. AND WHAT WAS HIS NAME?6

A. JAMES ALEXANDER.  HE WAS A STAFF SERGEANT.  WHEN I SAW7

THAT THIS WAS THE SITUATION, I THEN CALLED THE DUTY OFFICER AT8

HEADQUARTERS FOR FORT BRAGG AND REQUESTED THAT HE NOTIFY THE9

CHIEF OF THE PHOTO LAB THERE THAT I NEEDED A PHOTOGRAPHER OUT10

AT THE CRIME SCENE.  11

AND WITHIN 10 TO 15 MINUTES, THE GENTLEMAN LIVED12

NEARBY, HE WAS THERE.  HIS NAME WAS MR. SQUIRES.  AND THE13

THIRD PHOTOGRAPHER WAS THE PHOTOGRAPHER FROM THE CRIME14

LABORATORY.  WE HAD REQUESTED A TEAM COME UP FROM THE CRIME15

LAB -- 16

Q. AT FORT GORDON?17

A. AT FORT GORDON, YES, TO HELP US WITH THE PROCESSING AND18

THE COLLECTING OF EVIDENCE.19

Q. AND SO A COMBINATION OF THOSE THREE PHOTOGRAPHERS20

PRODUCED A GREAT MANY PHOTOS, IS THAT CORRECT? 21

A. A GREAT MANY, YES, MA'AM.22

Q. AND AT THE TRIAL OF THIS CASE YOU TESTIFIED TO A LOT OF23

THOSE PHOTOS, IS THAT CORRECT? 24

A. YES, SIR -- YES, MA'AM, I DID.25
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Q. IT'S ALL RIGHT.  AND I WANT TO PUT A FEW UP ON THE SCREEN1

AND HAVE YOU WALK US THROUGH THE IMPORTANCE OF THE PHOTOGRAPH2

WITH RESPECT TO THE COLLECTION OF THE EVIDENCE THAT WAS3

REPRESENTED IN THAT PHOTOGRAPH.4

A. YES, THEY HAD TO COMPLEMENT ONE ANOTHER.  YES.5

Q. IF I COULD HAVE GOVERNMENT EXHIBIT 161.  AND, MR. IVORY,6

IF YOU COULD JUST EXPLAIN WHAT WE'RE LOOKING AT IN THIS7

PHOTOGRAPH.8

A. IT IS THE RESIDENCE WITHIN THE HOUSING AREA OF FORT9

BRAGG.  IT'S THE RESIDENCE OF THE MACDONALD FAMILY AND ALSO10

THE KALIN FAMILY. 11

(GOVERNMENT EXHIBIT NUMBER 16112

WAS IDENTIFIED FOR THE RECORD.) 13

Q. AND WHICH RESIDENCE WAS THE MACDONALD RESIDENCE AND WHICH14

RESIDENCE WAS THE KALIN RESIDENCE?15

A. I'M SORRY.  PLEASE, AGAIN.16

Q. WHICH -- THERE'S A RED OUTLINE IN THIS PHOTO, IS THAT17

RIGHT? 18

A. YES.  YES.19

Q. WHAT RESIDENCE IS OUTLINED?20

A. THAT OUTLINES THE APARTMENTS.  THE UPPER FLOOR IS THE21

APARTMENT OR PART OF THE APARTMENT OF THE KALIN FAMILY WHO22

LIVED NEXT DOOR.  AND THAT SECTION IN THE LOWER PART, DOWN23

HERE, THAT IS THE MACDONALD RESIDENCE.24

Q. OKAY.  AND I'M GOING TO ASK YOU TO SPEAK INTO THE25
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MICROPHONE, IF YOU WOULD.1

A. YEAH.  THAT IS -- WHAT I JUST OUTLINED THERE IS OR WAS2

THE MACDONALD RESIDENCE AT 544 CASTLE DRIVE.3

Q. AND IF I COULD HAVE GOVERNMENT 164.  4

A. THAT IS ANOTHER SHOT OF THE FRONT OF THE MACDONALD5

QUARTERS.6

(GOVERNMENT EXHIBIT NUMBER 1647

WAS IDENTIFIED FOR THE RECORD.)8

Q. SO, FAIR TO SAY THEY WERE DUPLEXES?9

A. YES.10

Q. AND GOVERNMENT 165?11

A. THAT SHOT DEPICTS THE REAR OF THE BUILDING AND THE REAR12

OF THE MACDONALD QUARTERS.  THE DOORWAY THERE, RIGHT THERE, IS13

THE DOORWAY THAT LEADS INTO A UTILITY ROOM, WHICH WAS A WASH14

OR LAUNDRY ROOM, AND ON IN TO THE HOUSE ITSELF, THE MASTER15

BEDROOM AND THE HOUSE PROPER.16

(GOVERNMENT EXHIBIT NUMBER 16517

WAS IDENTIFIED FOR THE RECORD.)18

Q. SO, THAT DOOR LEADS INTO THE UTILITY ROOM THAT LEADS TO19

THE MASTER BEDROOM?20

A. EXACTLY.21

          MS. COOLEY:  IF WE COULD PRESERVE THAT AS 165A. 22

(GOVERNMENT EXHIBIT NUMBER 165A23

WAS IDENTIFIED FOR THE RECORD.)24

(PAUSE.)25
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MADAM CLERK:  IT'S DONE.1

MS. COOLEY:  THANK YOU.  2

BY MS. COOLEY:  3

Q. AND IF WE COULD HAVE GOVERNMENT 652.  AND IF YOU COULD4

JUST WALK US THROUGH WHAT WE'RE LOOKING AT HERE.5

A. THAT IS THE FLOOR PLAN OF THE MACDONALD QUARTERS SHOWING6

THE LOCATION OF THE MASTER BEDROOM, THE SOUTH BEDROOM OF7

KIMMY, THE NORTH BEDROOM OF KRISSY, AND THE LIVING ROOM,8

DINING ROOM AND KITCHEN.  THAT IS A REPRESENTATION OF THE9

MACDONALD QUARTERS.10

(GOVERNMENT EXHIBIT NUMBER 65211

WAS IDENTIFIED FOR THE RECORD.)12

Q. AND THE DOOR THAT WE WERE JUST LOOKING AT IN GOVERNMENT'S13

165, THE DOOR THAT YOU JUST MARKED, WHERE IS THE DOOR TO THE14

UTILITY ROOM TO THE OUTSIDE?15

A. IT'S RIGHT THERE.  16

          MS. COOLEY:  IF WE COULD PRESERVE THAT AS 652A.17

(GOVERNMENT EXHIBIT NUMBER 652A18

WAS IDENTIFIED FOR THE RECORD.)19

(PAUSE.)20

MADAM CLERK:  IT'S DONE. 21

MS. COOLEY:  THANK YOU.22

BY MS. COOLEY:  23

Q. GOVERNMENT 2138, PLEASE.  AND IF YOU COULD EXPLAIN, IT24

LOOKS LIKE THIS IS THE SAME OUTLINE OF THE HOUSE, BUT THERE IS25
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SOME ADDITIONAL INFORMATION THERE.  IF YOU COULD EXPLAIN WHAT1

WE'RE LOOKING AT.  2

A. THIS PARTICULAR PHOTO DEPICTS THE BLOOD DISTRIBUTION3

THROUGHOUT THE HOUSE.  WE HAD A KIND OF UNIQUE SITUATION IN4

HERE WHERE FOUR MEMBERS OF THE FAMILY EACH HAVING THEIR OWN5

DISTINCT BLOOD TYPE.  AND SO THAT MADE IT SOMEWHAT EASIER TO6

TRACK THROUGH THE HOUSE ACTIVITIES AS WE PERCEIVED THEM TO7

HAVE HAPPENED THAT MORNING.  IT ALSO SHOWS THE FINAL RESTING8

PLACES OF THE BODIES OF KRISSY, KIMMY AND COLETTE.  9

(GOVERNMENT EXHIBIT NUMBER 213810

WAS IDENTIFIED FOR THE RECORD.)11

Q. DOES IT ALSO REPRESENT EACH FAMILY MEMBER'S BLOOD TYPE AT12

THE BOTTOM?13

A. YES, IT DOES.  COLETTE MACDONALD HAD BLOOD TYPE A. 14

JEFFREY MACDONALD WAS BLOOD TYPE B.  KIMMY WAS BLOOD TYPE AB15

AND KRISSY WAS TYPE O.  AND THERE'S ALSO -- IT INDICATES HERE16

SOME EVIDENCE THAT WE COLLECTED.  THESE WERE THE WEAPONS THAT17

WERE USED.18

Q. AND THOSE ARE OUTSIDE OF THE HOUSE, IS THAT RIGHT? 19

A. THEY WERE.  YES, THEY WERE FOUND OUTSIDE OF THE HOUSE. 20

WELL, NOT ALL OF THEM.  TWO OF THE SHARP INSTRUMENTS WERE21

FOUND OUT THERE AND THE CLUB THAT WAS USED WAS ALSO FOUND JUST22

OUTSIDE THE BACK DOOR.23

Q. DOES THIS DIAGRAM ALSO REPRESENT WHERE MR. MACDONALD WAS24

FOUND BY THE M.P.'S WHO RESPONDED?25
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A. YES, IT DOES.  RIGHT THERE IN THE MASTER BEDROOM. 1

Q. IF I COULD HAVE GOVERNMENT 21, PLEASE.  AND WHAT ARE WE2

LOOKING AT HERE?3

A. THIS PHOTO DEPICTS THE LIVING ROOM OF THE HOUSE, TAKEN4

FROM PRETTY CLOSE TO WHERE THE FRONT DOOR WAS, SHOOTING TO THE 5

NORTH, SHOOTING TO THE NORTH.  THE TELEVISION SET IS THERE AND6

A SPEAKER WITH A PLANT ON IT IS HERE.  AND THAT'S ALL OF WHICH7

WAS IN THAT PHOTO.8

(GOVERNMENT EXHIBIT NUMBER 219

WAS IDENTIFIED FOR THE RECORD.)10

Q. NOW, THE FRONT DOOR AT THE TIME OF THE MURDERS, WAS THAT11

LOCKED?12

A. YES, THAT WAS MY UNDERSTANDING IT WAS LOCKED.13

Q. AND IN THIS PHOTO, ON TOP OF THE TELEVISION IS THERE ALSO14

A CLIPBOARD THERE?15

A. YES, THERE IS.16

Q. AND IS THAT ARTIFACT, MEANING WAS THAT BROUGHT IN TO THE17

CRIME SCENE BY THE CID OR ANOTHER AGENT?18

A. THAT WAS BROUGHT IN EITHER BY AN M.P. OR ONE OF THE CID19

GUYS.  I SAY THAT BECAUSE YOU SEE A TRAFFIC ACCIDENT TEMPLATE20

ON THE CLIPBOARD.21

Q. IF I COULD HAVE GOVERNMENT 22.22

A. THIS IS A CONTINUATION OF A 360 DEGREE COVERAGE OF THAT23

ROOM AND IT JUST FOLLOWS FROM WHERE THE OTHER PHOTO LEAVES OFF24

AND IT SHOWS THE AREA THAT LEADS TO THE DINING ROOM OF THE25
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HOUSE.1

(GOVERNMENT EXHIBIT NUMBER 222

WAS IDENTIFIED FOR THE RECORD.)3

Q. FAIR TO SAY IT'S FAIRLY TIGHT QUARTERS?4

A. OH, YES.  OH, YES.5

Q. IF I COULD HAVE GOVERNMENT 28.  6

A. THIS IS A PHOTOGRAPH OF THE DINING ROOM AND IT WAS AS I7

FOUND IT WHEN I FIRST ARRIVED.8

(GOVERNMENT EXHIBIT NUMBER 289

WAS IDENTIFIED FOR THE RECORD.)10

Q. I WANT TO DRAW YOUR ATTENTION TO THE SIDEBOARD THERE WITH11

THE LAMP ON IT.12

A. YES, MA'AM.13

Q. WHAT'S NOTABLE ABOUT THE CONTENTS OF THAT SIDEBOARD?14

A. THERE IS A NUMBER OF GREETING CARDS, I THINK VALENTINES15

OR SOME SORT OF GREETING CARDS ON THE SIDEBOARD.16

Q. AND ARE THEY STANDING UPRIGHT?17

A. I BEG YOUR PARDON?18

Q. ARE THEY STANDING UPRIGHT?19

A. YES, THEY'RE STANDING UPRIGHT.  AND OVER ON THE RIGHT20

SIDE OF THE PHOTOGRAPH YOU CAN SEE PART OF THE CHINA CABINET21

WHERE IT HAD CRYSTAL, I BELIEVE, OR SILVER PLATED TRAYS IN22

THERE.23

Q. AND IS THE CANDLE -- ONE OF THE CANDLES ON THE DINING24

ROOM TABLE THERE, IS IT TILTED?25
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A. YES.  THERE WERE CANDLES ALL OVER THE HOUSE.  APPARENTLY,1

THEY LIKED THE FRAGRANCES FROM THE CANDLES BECAUSE THERE WAS A2

LOT OF CANDLES AND CANDLE WAX.3

Q. IF I COULD HAVE GOVERNMENT 30.  AND WHAT ARE WE LOOKING4

AT HERE?5

A. THIS IS A SHOT FROM THE DINING ROOM DOOR INTO THE6

KITCHEN.  IT'S JUST A -- A CABINET AND SINK HERE.7

(GOVERNMENT EXHIBIT NUMBER 308

WAS IDENTIFIED FOR THE RECORD.)9

Q. AND IF I COULD HAVE GOVERNMENT 33.10

A. AND RIGHT THERE IS A NUMBER OF DROPLETS OF BLOOD.  AND IN11

THIS CABINET HERE, WHEN WE WENT IN THERE AND WE SEARCHED IT WE12

FOUND SOME UTILITY MATERIALS, YOU KNOW, FOR CLEANING THE HOUSE13

AND RUBBER GLOVES AND WE ALSO FOUND SOME BOXES OF PERRY BRAND14

LATEX SURGEON'S GLOVES.15

Q. UNDER THAT SINK RIGHT THERE?16

A. YES.17

Q. AND IF I COULD HAVE 33.  18

A. THIS IS A CLOSE UP OF THE BLOOD SPATTERS THAT WERE ON THE19

FLOOR RIGHT IN FRONT OF THE KITCHEN CABINET.20

(GOVERNMENT EXHIBIT NUMBER 3321

WAS IDENTIFIED FOR THE RECORD.)22

Q. THAT YOU HAD JUST CIRCLED ON THE PREVIOUS EXHIBIT?23

A. YES.  NOW, THESE BLOOD TYPES WHEN THEY WERE LOOKED AT BY24

THE BLOOD EXPERTS THAT CAME UP FROM THE LABORATORY, MR.25
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CHAMBERLAIN, HE HAD ALSO STUDIED BLOOD PATTERNS OR BLOOD1

SPATTER PATTERNS, AND IT WAS HIS OPINION THAT HE TOLD ME THAT2

THESE BLOOD DROPS FELL FROM A HEIGHT OF MAYBE 18 INCHES AND3

WASN'T -- DID NOT COME FROM A BODY OR ANYTHING THAT WAS4

MOVING.  THEY DROPPED FROM A STATIONARY PERSON OR --5

Q. MEANING IT WASN'T SOMETHING LIKE AN ARTERIAL SPRAY?6

A. YES, OR A MOVING BODY.7

Q. AND DO YOU KNOW WHAT TYPE OF BLOOD WAS IN THOSE BLOOD8

SPATTERS?9

A. THAT WAS THE BLOOD TYPE OF JEFFREY MACDONALD.10

Q. JEFFREY MACDONALD?11

A. YEAH, TYPE B.12

Q. AND IF I COULD HAVE GOVERNMENT'S 75.  AND WHAT ARE WE13

LOOKING AT HERE?14

A. THIS IS AGAIN A PART OF THE CONTINUING 360 DEGREE15

COVERAGE OF THE LIVING ROOM.  IT DEPICTS A COUCH, AN16

OVERTURNED COFFEE TABLE, SOME CLOTHING HERE IN THE HALLWAY. 17

AND DOWN HERE AT THE END OF THE HALLWAY, YOU CAN SEE -- BARELY18

SEE THE BODY OF COLETTE MACDONALD AS SHE LAID IN THE MASTER19

BEDROOM.20

(GOVERNMENT EXHIBIT NUMBER 7521

WAS IDENTIFIED FOR THE RECORD.)22

Q. SO, THIS IS BEFORE THE EVIDENCE WAS COLLECTED AND THE23

BODIES REMOVED?24

A. YES.25
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Q. IF I COULD HAVE GOVERNMENT 26.1

A. CONTINUING WITH THE 360 DEGREE COVERAGE OF THE LIVING2

ROOM.  IF WE LOOK AT THE BACK SIDE OF THAT OVERTURNED COFFEE3

TABLE, YOU SEE A PAIR OF GLASSES HERE THAT WERE SHOWN TO BE --4

BELONG TO JEFFREY MACDONALD, AND ON THE OUTER LENS OF IT IT5

HAD A DROP OF BLOOD OF TYPE O OR THAT OF KRISTEN.6

(GOVERNMENT EXHIBIT NUMBER 267

WAS IDENTIFIED FOR THE RECORD.)8

Q. TYPE O BLOOD YOU SAID?9

A. BEG YOUR PARDON?10

Q. TYPE O BLOOD YOU SAID ON THE GLASSES?11

A. YES.  YES, MA'AM, TYPE O.  ALSO NOTEWORTHY HERE IS THE12

WAY THESE MAGAZINES, AND THIS WAS A CHILD'S GAME HERE, WERE13

LAYING THERE.  THERE WAS A MAGAZINE, AN ESQUIRE MAGAZINE, THAT14

HAD AN ARTICLE IN IT ABOUT THE MANSON/TATE/LABIANCA MURDERS IN15

LOS ANGELES AND IT WAS COVERED PARTLY BY -- I DON'T WANT TO16

USE THAT -- THE CHILD'S GAME SORT OF LAID ACROSS PART OF THAT17

MAGAZINE, THE COVER.  AND THERE WAS ANOTHER PHOTO LATER ON AND 18

MAYBE I CAN REFER TO THAT ONE AND GO A LITTLE FURTHER IN WHAT19

I'M TRYING TO DISCUSS NOW.20

Q. OKAY.21

A. IT'S THE ONE THAT SHOWED THE ESQUIRE MAGAZINE WITH THE22

GAME ON IT.23

Q. IF I COULD HAVE GOVERNMENT EXHIBIT 25.24

A. ACTUALLY, THE POINT BEING THAT THE -- ON THE TITLE OF THE25
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MAGAZINE, THE ESQUIRE, THE E-S, AS YOU CAN SEE, IS VISIBLE, 1

BUT OVER THE TWO LETTERS Q-U, THERE WAS A CONFIGURATION OF2

WHAT LOOKED LIKE A FINGER, A BLOODY FINGER, AND I THINK THE3

TYPES THERE WERE A AND AB.4

(GOVERNMENT EXHIBIT NUMBER 255

WAS IDENTIFIED FOR THE RECORD.)6

Q. A AND AB TYPES?7

A. YES, A MIXTURE OF BLOOD THERE.8

Q. AND WHO ARE TYPES A AND AB?9

A. A WAS COLETTE AND AB WAS KIMMY.10

Q. AND IF I COULD HAVE GOVERNMENT 27.11

A. THAT'S A CLOSE UP OF THE EYE GLASSES I MENTIONED EARLIER. 12

AGAIN, ON THE OUTER LENS THERE WAS A BLOOD TYPE O.13

(GOVERNMENT EXHIBIT NUMBER 2714

WAS IDENTIFIED FOR THE RECORD.)15

Q. AND GOVERNMENT 23?16

A. THIS IS THE COUCH WITHIN THE MASTER BEDROOM.  AND ONE OF17

THE FIRST STORIES WE HEARD ABOUT THE OCCURRENCES THERE IN THE18

HOUSE WAS THAT THIS WAS WHERE JEFFREY MACDONALD WAS SUPPOSED19

TO HAVE BEEN LAYING SLEEPING.20

Q. NOW, YOU JUST SAID THE COUCH IN THE MASTER BEDROOM.  WAS21

THIS THE LIVING ROOM?22

A. EXCUSE ME.  YES, THE LIVING ROOM.23

(GOVERNMENT EXHIBIT NUMBER 2324

WAS IDENTIFIED FOR THE RECORD.)25
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Q. WHERE MR. MACDONALD SAID HE WAS ASLEEP?1

A. MA'AM?2

Q. WHERE MR. MACDONALD SAID THAT HE WAS ASLEEP?3

A. YES.  AND THAT'S ALSO WHERE HE SAID THAT HE HAD BEEN4

ATTACKED BY A NUMBER OF MEN.  WE DID SOME PRETTY EXTENSIVE5

CRIME SCENE PROCESSING HERE LOOKING FOR DEBRIS WITHIN THAT6

AREA BETWEEN THE COFFEE TABLE AND THE COUCH TRYING TO FIND7

SOMETHING TO SUPPORT WHAT JEFFREY MACDONALD WAS TELLING US 8

AND WE FOUND NOTHING.  9

WE ACTUALLY GOT DOWN, MYSELF AND ONE OF THE10

TECHNICIANS FROM THE CRIME LAB, YOU MIGHT EVEN SAY DICK TRACY11

TYPE STUFF, WE WERE THERE WITH MAGNIFYING GLASSES AND WENT12

THROUGH -- ACTUALLY WENT THROUGH THE PILE IN THE CARPET TRYING13

TO FIND ANYTHING THAT COULD HAVE COME FROM THE ACTIVITIES14

THERE IN THAT HOUSE AND WE COULD FIND NOTHING.  15

Q. AND THE LAMP'S UPRIGHT, THE PICTURES ARE STRAIGHT?16

A. SAY THAT AGAIN.17

Q. THE LAMP IS UPRIGHT, THE PICTURES ON THE WALL -- 18

A. YES.  YES. 19

Q. -- ARE HANGING STRAIGHT?20

A. YES.  YES.21

Q. WITH RESPECT TO YOUR COLLECTION OF EVIDENCE BETWEEN THE22

COUCH AND THE COFFEE TABLE, WERE THERE ANY THREADS?23

A. THAT'S SPECIFICALLY WHAT WE WERE LOOKING FOR BECAUSE HE24

HAD MENTIONED THAT HIS SHIRT HAD BEEN RIPPED ASUNDER FROM HIM25
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AND ENDED UP AROUND HIS WRISTS.  AND WHILE WE FOUND A1

SIGNIFICANT AMOUNT OF THREADS ELSEWHERE IN THE HOUSE, WE2

DIDN'T FIND ANY -- ANYTHING AT ALL HERE IN THIS AREA.3

Q. NO THREADS AT ALL, PURPLE OR BLUISH?4

A. NONE.5

Q. AND IF I COULD HAVE GOVERNMENT 38.  6

A. THIS IS THE HALLWAY LEADING FROM THE LIVING ROOM TO THE7

MASTER BEDROOM.  YOU CAN SEE DOORS ON EITHER SIDE HERE.  ONE8

IS THE NORTH BEDROOM AND THE OTHER ONE IS THE SOUTH BEDROOM OF9

THE TWO CHILDREN.  AND STRAIGHT AHEAD IS THE MASTER BEDROOM10

AND THEN YOU CAN SEE A LITTLE BIT BETTER THE BODY OF COLETTE11

MACDONALD.12

(GOVERNMENT EXHIBIT NUMBER 3813

WAS IDENTIFIED FOR THE RECORD.)14

Q. AND IN THE FOREGROUND OF THE PICTURE AT THE BOTTOM THERE,15

WHAT'S THAT?16

A. THAT'S -- THEY WERE SOME CHILDREN PAJAMA-TYPE ROBE THINGS17

THAT YOU PUT THEM ON TO WATCH TV OR MAYBE GO TO BED, BUT THEY18

LAY THERE IN THAT HALLWAY.  AND, IN FACT, THE MEDICS, WHEN19

THEY ROLLED A GURNEY OUT WITH JEFFREY MACDONALD LAYING ON IT 20

THEY HAD TO STEP OVER IT SO THEY WOULDN'T DISTURB IT OR IT21

WOULDN'T GET CAUGHT UP IN THE GURNEY.  AND SO BASICALLY THAT22

IS WHAT THEY ARE.23

Q. NOW, IF YOU COULD TELL US -- YOU MENTIONED THE NORTH AND24

SOUTH BEDROOMS.  CAN YOU SHOW US ON THIS DIAGRAM WHICH BEDROOM25
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WAS KIM'S AND WHICH BEDROOM WAS KRISSY'S.1

A. THIS WAS KRISSY'S BEDROOM ON THIS SIDE AND THIS WAS2

KIMBERLEY'S.3

Q. IF I COULD HAVE GOVERNMENT 39.  AND WITH RESPECT TO THIS4

PHOTO, WHAT ARE WE LOOKING AT?5

A. THIS DEPICTS A LITTLE BIT CLOSER THE BODY OF COLETTE6

MACDONALD AS IT WAS FOUND AND AS IT LAY IN THE MASTER BEDROOM. 7

YOU CAN SEE A THROW RUG HERE AND SOME BLUE MATERIAL THERE. 8

THIS WAS A PART OF THIS, WHAT WAS LATER IDENTIFIED AS A PAJAMA9

SHIRT OR THE PAJAMA SHIRT OF JEFFREY MACDONALD.  LAYING ACROSS10

THE ABDOMEN OF COLETTE MACDONALD WAS WHAT WE CALLED THE HILTON11

BATH MAT.  IT HAD MARKINGS ON IT, A CONFIGURATION OF WHERE --12

OF WHAT LOOKED LIKE A SHARP INSTRUMENT HAD BEEN WIPED CLEAN ON13

IT.  AND HER PAJAMAS WERE QUITE BLOODSTAINED.  AND RIGHT HERE14

BY HER FOOT THERE WAS THE POCKET OF THE PAJAMA SHIRT.15

(GOVERNMENT EXHIBIT NUMBER 3916

WAS IDENTIFIED FOR THE RECORD.)17

Q. BY HER FOOT WAS THE POCKET OF A PAJAMA SHIRT?18

A. PAJAMA SHIRT.  YES, THAT WAS THE POCKET.19

Q. AND IN THE BOTTOM -- IF YOU'RE FACING THE PICTURE, BOTTOM20

RIGHT CORNER, IT LOOKS LIKE TO BE A PILE OF SOMETHING.  CAN21

YOU SEE THAT THERE?22

A. YES.  YOU CAN BARELY SEE IT, BUT THAT'S A PILE OF BEDDING23

THAT WAS PULLED FROM THE MASTER BED AND LATER ON THE FLOOR24

THERE WAS A SHEET.  I THINK THERE WAS A BEDSPREAD IN THERE AS25
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WELL.  THERE ARE OTHER PHOTOS THAT SHOW IT A LOT CLEARER.  1

AND WHEN WE STARTED PROCESSING THE CRIME SCENE AND2

PICKING UP EVIDENCE, I STARTED OPENING UP THE SHEET.  AND WHEN3

I DID, I NOTICED A NUMBER OF HAIRS AND THREADS, THE DARK4

THREADS THAT LATER WERE IDENTIFIED AS COMING FROM THE BLUE5

PAJAMA SHIRT.  AND ONE THING THAT STRUCK ME IN PARTICULAR WAS6

A WHOLE FINGER SECTION OF A LATEX SURGEON'S GLOVE, WHICH WAS7

BLOODIED. 8

Q. AND IN A LITTLE BIT WE'LL TALK ABOUT THE COLLECTION OF9

THAT BEDDING, BUT WE'LL GET TO THAT IN A DIFFERENT PICTURE. 10

IN THIS PHOTOGRAPH, CAN YOU ALSO SEE THE LAMP SHADE?11

A. YES, THAT'S A LAMP SHADE THAT IS SITTING ON THE BEDSIDE12

TABLE.  YES, IT IS, SOMEWHAT ASKANCE, TIPPED.13

Q. AND IF I COULD HAVE GOVERNMENT 40.  14

A. THIS IS A CLOSER VIEW OF THE BODY OF COLETTE MACDONALD. 15

YOU CAN MORE READILY SEE THAT HILTON BATH MAT AND YOU CAN SEE16

THE TATTERED OR THE RIPPED PAJAMA SHIRT AS IT TRAILS OFF HER17

BODY AND RIGHT THERE IS THE POCKET.18

THIS IS THE WAY WE FOUND THE BED.  NOW, OVER HERE19

THERE WAS A URINE STAIN WHERE ONE OF THE CHILDREN HAD WET THE20

BED.  I BELIEVE IT WAS KIMMY'S BLOOD TYPE WAS FOUND THROUGH21

THE URINE.22

(GOVERNMENT EXHIBIT NUMBER 4023

WAS IDENTIFIED FOR THE RECORD.)24

Q. AND I'M GOING TO ASK YOU TO MAKE SURE TO KEEP YOUR VOICE25
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UP CLOSE TO THE MICROPHONE SO THAT EVERYONE CAN HEAR.1

A. YES, MA'AM.2

Q. IF YOU COULD -- DOWN WHERE THE POCKET IS, IF YOU COULD3

MAKE A P WITH YOUR FINGER?4

A. ON THE POCKET?5

Q. DOWN BESIDE THE POCKET, SO THAT WE CAN MARK THAT FOR THE6

RECORD.7

A. (WITNESS COMPLIES.)8

          MS. COOLEY:  AND IF WE COULD PRESERVE THAT AS 40A.9

(GOVERNMENT EXHIBIT NUMBER 40A10

WAS IDENTIFIED FOR THE RECORD.)11

          THE WITNESS:  NOW, THERE'S SOMETHING ELSE THAT WAS12

NOTABLE ABOUT THAT POCKET.  WHILE THE REST OF THE PAJAMA SHIRT13

WAS JUST SOAKED IN BLOOD AND DISCOLORED WITH BLOOD, THIS WAS14

RELATIVELY CLEAN, THE POCKET WAS.15

BY MS. COOLEY:  16

Q. AND WHEN YOU SAY CLEAN YOU MEAN WITHOUT BLOOD?17

A. YES, WITHOUT BLOOD -- NOT WITHOUT BLOOD, BUT WITH VERY18

LITTLE.19

Q. IF I COULD HAVE GOVERNMENT 41.  20

A. THIS IS ANOTHER VIEW OF THE BODY OF COLETTE MACDONALD AS21

I FIRST SAW HER AND YOU CAN MORE CLEARLY SEE THE BLUE PAJAMA22

SHIRT AS IT TRAILS OFF THE BODY.  THIS PART OF THE CHAIR WAS23

DISCOLORED WITH BLOOD.24

(GOVERNMENT EXHIBIT NUMBER 4125
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WAS IDENTIFIED FOR THE RECORD.)1

Q. AND UNDERNEATH THE WINDOW?2

A. MA'AM?3

Q. UNDERNEATH THE WINDOW?4

A. YES.  YEAH, THERE WERE BLOOD SPECKS HERE -- RIGHT IN HERE5

AS BLOOD WAS SPLATTERED ON THE WALL.6

Q. AND IS THERE ALSO SOMETHING VISIBLE UNDERNEATH THE7

DRESSER?8

A. YES.  I WAS JUST GOING TO POINT IT OUT.  THAT WAS9

IDENTIFIED AS ONE OF THE MURDER WEAPONS.  IT WAS UNIQUE IN10

THAT IT HAD A CURVED BLADE.  IT WASN'T MANUFACTURED WITH A11

CURVED BLADE, BUT THE BLADE HAD BEEN BENT.12

Q. AND DO YOU KNOW WHICH KNIFE THAT WAS?13

A. THERE WERE TWO KNIVES FOUND.  ONE WAS AN OLD HICKORY AND14

I DON'T RECALL WHAT THE OTHER BRAND NAME WAS RIGHT NOW, BUT15

THAT --16

Q. GENEVA FORGE --17

A. GENEVA FORGE, YES.  18

Q. -- DOES THAT RING A BELL?19

A. THAT WAS THE GENEVA FORGE KNIFE.20

Q. THIS ONE WAS THE GENEVA FORGE KNIFE?21

A. YES, MA'AM.22

          THE COURT:  LET'S TAKE A RECESS TILL 1:30.23

          (LUNCHEON RECESS FROM 11:59 A.M., UNTIL 1:29 P.M.)24

(DEFENDANT PRESENT.)25

-2946-

Appeal: 15-7136      Doc: 31-3            Filed: 08/16/2016      Pg: 99 of 740 Total Pages:(1539 of 2180)



Ivory/Direct Page 782

September 20, 2012

          THE COURT:  GOOD AFTERNOON, EVERYONE.  PLEASE BE1

SEATED AND WE'LL CONTINUE.  YOU'RE STILL UNDER OATH, MR.2

IVORY.  THE WITNESS IS WITH MS. COOLEY.3

          MS. COOLEY:  THANK YOU, YOUR HONOR.4

BY MS. COOLEY:  5

Q. IF I COULD HAVE GOVERNMENT EXHIBIT 41, PLEASE.  MR.6

IVORY, IF YOU'D EXPLAIN THE EVIDENCE THAT WE'RE LOOKING AT IN7

THIS PHOTO.8

A. THIS IS THE BODY OF COLETTE MACDONALD AS SHE LAY ON THE9

FLOOR, AS I FIRST OBSERVED HER WHEN I ARRIVED AT THE HOUSE. 10

WE HAVE THE PAJAMA SHIRT THAT'S ACROSS HER CHEST AND TRAILING11

ON DOWN ACROSS THE FLOOR.  WE HAVE THE PARING KNIFE THAT'S12

OVER NEAR -- UNDERNEATH THIS DRESSER, WHICH WAS IDENTIFIED AS13

ONE OF THE WEAPONS USED IN THE MURDERS.  AND RIGHT HERE -- I'M14

TRYING TO FIND EXACTLY WHICH ONE.  IT MAY BE THERE.  THERE'S15

ANOTHER PIECE OF A LATEX SURGEON'S GLOVE, WHICH IS BLOODIED.  16

THERE ARE BLOOD SPATTERS ON THE -- I DON'T KNOW IF17

IT'S ON THE HEATER.  YEAH, I GUESS IT IS ON THE HEATER, WHICH18

IS ON THE WALL.  AND THERE'S ALSO BLOOD ON THE FRONT OF THE19

CHAIR HERE.20

THE HILTON BATH MAT IS OVER HER ABDOMEN AND, AS I21

MENTIONED BEFORE, IT HAD SOMETHING IN THE CONFIGURATION OF22

WHAT LOOKED LIKE A BLADED OBJECT HAD BEEN WIPED CLEAN.23

          HERE ON THE FOOTBOARD OF THE BED THERE IS A BLOODY24

SMUDGE.  YOU COULDN'T IDENTIFY IT AS A HAND PRINT.  I DIDN'T25
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SEE, NOR DID THE FINGERPRINT EXAMINER, SEE ANY RIDGE LINES IN1

IT, BUT IT LOOKED LIKE THE CONFIGURATION OF A HAND ON THAT2

FOOTBOARD.  AND BASICALLY THAT'S WHAT THIS PHOTO SHOWS.3

Q. IF I COULD HAVE GOVERNMENT 50.  WHAT ARE WE LOOKING AT4

HERE?5

A. THIS IS THE PARING KNIFE, THE GENEVA FORGE PARING KNIFE,6

WITH THE BENT BLADE THAT WAS FOUND THERE UNDERNEATH THAT7

DRESSER.8

(GOVERNMENT EXHIBIT NUMBER 509

WAS IDENTIFIED FOR THE RECORD.)10

Q. AND THAT'S THE MASTER BEDROOM?11

A. MA'AM?12

Q. MASTER BEDROOM?13

A. IN THE MASTER BEDROOM, YES.14

Q. IF I COULD HAVE GOVERNMENT 43.  IS THIS A CLOSE UP OF15

WHAT YOU WERE DESCRIBING EARLIER WITH THE PAJAMA TOP AND THE16

HILTON BATH MAT VISIBLE?17

A. SAY THAT AGAIN.18

Q. IS THIS A CLOSE UP OF THE BODY OF COLETTE MACDONALD WITH19

THE PAJAMA TOP AND THE HILTON BATH MAT VISIBLE?20

A. YES, IT IS.21

(GOVERNMENT EXHIBIT NUMBER 4322

WAS IDENTIFIED FOR THE RECORD.)23

Q. NOW, IN THIS PICTURE -- YOU HAD POINTED OUT TO US IN THE24

OTHER PICTURE.  IN THIS PICTURE CAN YOU SEE THE PIECE OF THE25
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LATEX GLOVE THAT WAS FOUND NEAR COLETTE'S BODY?1

A. IT'S RIGHT THERE. 2

Q. AND DOES IT APPEAR THAT HER ARM IS RESTING ON TOP OF HER3

HAIR THERE IN THIS PHOTO?4

A. HER ARM IS RESTING ON HER HAIR?  SAY THAT AGAIN.5

Q. FROM THE PHOTO, CAN YOU TELL IF HER ARM IS RESTING ON TOP6

OF HER HAIR?7

A. WELL, THE BICEP, YES.  YES, THE BICEP AREA IS.8

          MS. COOLEY:  IF WE COULD PRINT THAT AS 43A, PLEASE.9

(GOVERNMENT EXHIBIT NUMBER 43A10

WAS IDENTIFIED FOR THE RECORD.)11

BY MS. COOLEY:  12

Q. AND IF WE COULD HAVE 46.  13

MADAM CLERK:  WAIT ONE SECOND. 14

(PAUSE.)15

MADAM CLERK:  OKAY.  THANK YOU.16

BY MS. COOLEY:17

Q. IF WE COULD HAVE 46.  AND WHAT'S DEPICTED IN THIS PHOTO?18

A. THIS, AGAIN IN THE MASTER BEDROOM, IS THE HEADBOARD OF19

THE BED WITH THE INSCRIPTION P-I-G OR PIG WRITTEN IN A20

SIDEWAYS ANGLE.  THERE ARE BLOOD SPATTERS ON THE WALL.  AND21

AGAIN, I WOULD NOTE, DOWN BEHIND THE HEADBOARD ON THE FLOOR,22

BETWEEN THE HEADBOARD AND THE WALL, WE FOUND MORE OF THESE23

BLUE PAJAMA FIBERS OR THREADS THAT WE HAD BEEN FINDING ALL24

OVER THIS PART OF THE HOUSE.25
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(GOVERNMENT EXHIBIT NUMBER 461

WAS IDENTIFIED FOR THE RECORD.)  2

Q. AND IS THERE ALSO SOME BLOOD VISIBLE THERE ON THE BED, ON3

THE SHEETS?4

A. YES, THERE'S BLOOD THERE.  YES.  AND JUST OUT OF THE5

FRAME IS WHERE THE URINE STAIN WAS ON THAT BED.6

Q. FROM KIMBERLEY?7

A. FROM KIMBERLEY, YES.8

Q. IF I COULD HAVE GOVERNMENT'S 71.  NOW, IN THIS PICTURE9

COLETTE'S BODY HAS BEEN REMOVED FROM THE CRIME SCENE, IS THAT10

RIGHT? 11

A. THAT'S RIGHT.12

(GOVERNMENT EXHIBIT NUMBER 7113

WAS IDENTIFIED FOR THE RECORD.)14

Q. WERE YOU PRESENT WHEN HER BODY WAS REMOVED FROM THE15

MASTER BEDROOM?16

A. YES, I WAS PRESENT AND VERY CLOSE.  YES.17

Q. AND AS HER BODY WAS LIFTED UP, WHAT HAPPENED AT THAT18

POINT?19

A. WHEN THEY STARTED TO MOVE THE BODY TO PUT IT ON A GURNEY20

TO TAKE IT OUT --21

          COURT REPORTER:  I'M SORRY, SIR.  I'M SORRY.  CAN22

YOU JUST BACK UP JUST A LITTLE BIT FROM THE MIC.23

THE WITNESS:  OKAY.  24

COURT REPORTER:  THANK YOU.25
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          THE WITNESS:  LET ME REGROUP HERE.  WHEN THE MEDICS1

STARTED TO MOVE HER BODY TO PUT IT ON THE GURNEY TO TAKE IT2

OUT TO THE AMBULANCE, I WANTED TO SEE WHAT WAS UNDER THE BODY. 3

AND I WAS DOWN ON ONE KNEE, I WAS LOOKING REALLY CLOSELY AT4

IT, AND WHEN THEY LIFTED IT UP, I SAW THERE WAS A BLOOD CLOT5

UNDER HER HEAD, YOU CAN SEE IT THERE, AND STICKING OUT OF THIS6

WAS ANOTHER ONE OF THE BLUE PAJAMA THREADS.  7

AND SO THAT DREW MY ATTENTION TO -- WE HAD ALREADY8

OUTLINED THIS BODY.  IT'S DIFFICULT TO SEE THE OUTLINE BECAUSE9

IT WAS A SHAG CARPET AND IT'S DIFFICULT TO MAGIC MARK AROUND A10

SHAG CARPET, BUT YOU CAN SEE A GENERAL BODY OUTLINE THERE.11

          AND AFTER THEY HAD REMOVED THE BODY, I WENT RIGHT --12

IMMEDIATELY RIGHT TO THAT BODY OUTLINE AND FOUND SCATTERED13

THROUGHOUT THE BODY OUTLINE ON THE FLOOR MORE OF THESE BLUE14

THREADS AND SPLINTERS AND JUST DEBRIS THAT WAS NORMALLY ON THE15

FLOOR, BUT WHAT GOT MY ATTENTION WAS THE AMOUNT OF THE BLUE16

THREADS THAT I WAS FINDING THERE.  17

Q. AND HOW DID YOU COLLECT THOSE?18

A. I COLLECTED -- WE HAD IN OUR CRIME SCENE PROCESSING KITS19

SOME LITTLE PILL VIALS THAT WE GOT FROM THE HOSPITAL AND WHAT20

WE DID IS -- WE ALSO HAD TWEEZERS AND WE WOULD GO TO WHATEVER21

WE WANTED TO PICK UP, SO WE WOULDN'T CONTAMINATE IT OR CROSS-22

CONTAMINATE IT, PICK IT UP, PUT IT IN THE BOTTLE.  AND THAT'S23

WHAT I WAS DOING WITH THE THREADS AND THE SPLINTERS AND THE24

OTHER DEBRIS THAT WE WANTED TO COLLECT.25
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MS. COOLEY:  IF WE COULD PRESERVE THIS AS 71A.1

THE WITNESS:  AND IF I MAY, AFTER WE HAD PUT THESE2

THINGS IN THE PILL BOTTLES, WE MARKED EITHER ON THE BOTTLE OR3

ON A PIECE OF MASKING TAPE EXACTLY WHAT IT WAS WE WERE PICKING4

UP, WHO WAS THERE PICKING IT UP, AND I WOULD PUT MY INITIALS5

AND MR. SHAW WHO WAS ALSO WORKING IN THAT ROOM WITH ME PUT HIS6

INITIALS, AND THAT'S HOW WE COULD IDENTIFY IT FROM OTHER7

SAMPLES TAKEN IN OTHER PARTS OF THE HOUSE.8

MADAM CLERK:  OKAY.  9

MS. COOLEY:  THANK YOU.10

(PAUSE.)11

BY MS. COOLEY:12

Q. MR. IVORY, I'M GOING TO SHOW YOU WHAT IS ALREADY IN THE13

RECORD OF THIS CASE FROM THE MALONE AFFIDAVIT AT NUMBER 32. 14

IT'S A PHOTOGRAPH.  CAN YOU SEE THAT?15

A. YES.16

Q. AND I'M GOING TO ASK YOU TO DESCRIBE -- OR, RATHER, DO17

YOU RECOGNIZE THE ITEMS IN THIS PHOTOGRAPH?18

A. YES, I DO RECOGNIZE IT.  THIS WAS A PIECE OF MASKING TAPE19

THAT I PERSONALLY MARKED ON.  I RECOGNIZE MY HANDWRITING.  IT20

SAYS FIBERS AND DEBRIS FROM AREA ON THE TRUNK AND LEGS OF THE21

BODY IN THE MASTER BEDROOM.  MY INITIALS AND THE DATE IT WAS22

PICKED UP.  THIS IS 16 MARCH.  IT WAS LATER -- WE HAD THAT23

CRIME SCENE LOCKED DOWN FOR MONTHS.  AND SO WE KEPT GOING BACK24

AND CONTINUOUSLY PROCESSING AND PICKING UP MORE EVIDENCE.  AND25
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THIS WAS PICKED UP ON THE 16TH OF MARCH AND IN PARENTHESES IS1

THE NUMBER 14.  THAT NUMBER 14 INDICATES THAT IT'S THE 14TH2

ITEM IN THAT PARTICULAR DAY'S COLLECTION AND IT WAS SO NOTED3

WHEN WE MADE THE PROPERTY RECEIPTS PRIOR TO SUBMITTING THEM TO4

THE LAB.  SO, THAT NUMBER 14 REFLECTS THIS PILL VIAL AND THE5

CONTENTS AND IT MAKES IT DIFFERENT FROM ALL THE OTHERS THAT WE6

HAD PICKED UP.7

Q. AND SO WAS THE EVIDENCE ALL COLLECTED AND PACKAGED IN A8

MANNER SIMILAR TO THIS ITEM --9

A. YES.10

Q. -- WHEN YOU COLLECTED IT AT THE CRIME SCENE?11

A. YES.  IT'S VERY TYPICAL.12

Q. NOW, AT THE CRIME SCENE ON THE 17TH OF FEBRUARY OF 1970,13

YOU MENTIONED THAT YOU COLLECTED SOME OF THE THREADS AND14

FIBERS FROM THE BODY OUTLINE ON THAT DAY, IS THAT RIGHT? 15

A. YES, THAT'S CORRECT.16

Q. AND THEN AT SOME POINT DID YOU COME BACK AND COLLECT17

ADDITIONAL FIBERS OR OTHER DEBRIS FROM THIS SAME CRIME SCENE?18

A. YES, I DID.19

Q. AND HOW DID THAT COME ABOUT?20

A. IT SEEMED ALMOST EVERY TIME WE WENT BACK INTO THE HOUSE,21

WE WOULD GO BACK IN THAT ROOM, WE WOULD SEE MORE WITHIN THE22

PILE CARPET.  THE PILE WOULD MOVE AND ALL OF A SUDDEN WE'D SEE23

ANOTHER BLUE THREAD STICKING UP OUT OF IT.24

Q. FAIR TO SAY THAT SHAG CARPET CAN BE RELATIVELY LONG?25
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A. OH, YES.  IT WAS ABOUT AN INCH, INCH AND A HALF.1

Q. AND SO THIS PARTICULAR ITEM WAS COLLECTED NOT ON THE DAY2

AFTER THE MURDERS?3

A. NO, IT WAS NOT.  IT WAS ON THE 16TH OF MARCH. 4

Q. AND THIS IS GOVERNMENT EXHIBIT E-303 ALSO MARKED AS Q79. 5

DO YOU SEE THAT STICKER THERE?6

A. YES, SIR -- YES, MA'AM, THAT'S WHAT IT IS.7

Q. I'M GOING TO SHOW YOU NUMBER 33 FROM THE MALONE AFFIDAVIT8

THAT IS ALREADY IN THE RECORD AND CAN YOU READ THAT?9

A. I KEEP LOSING CONNECTION.  AGAIN, THIS IS A PIECE OF10

MASKING TAPE WITH MY HANDWRITING ON IT, WHICH I RECOGNIZE,11

AGAIN, WITH FIBERS AND DEBRIS FROM AREA OF TRUNK AND LEGS OF12

RUG UNDER BODY IN THE MASTER BEDROOM.  AGAIN, WITH MY13

INITIALS, THE INITIALS OF ROBERT SHAW, THE DATE OF THE 16TH OF14

MARCH AND, AGAIN, THE NUMBER 14.15

Q. AND E-303 AND Q79, THESE ARE THE SAME ITEMS THAT WE WERE16

JUST LOOKING AT IN THE PREVIOUS PHOTO, IS THAT RIGHT? 17

A. YES, IT IS.18

Q. AND THEN HAVE THE ITEMS THAT WERE PREVIOUSLY IN THE BAG19

IN THE OTHER PHOTO NOW BEEN REMOVED?20

A. I'M SORRY.  I KEEP LOSING CONNECTION.21

Q. HAVE THESE ITEMS BEEN REMOVED FROM THE BAG THAT HAS YOUR22

MASKING TAPE ON IT?23

A. YES.  YES.24

Q. AND THIS PARTICULAR PACKAGING THAT WE'RE LOOKING AT RIGHT25
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NOW, YOU DID NOT PACKAGE IT THIS WAY?1

A. NO, I DID NOT.2

Q. ARE YOU AWARE WHO DID OR THIS HAPPENED AFTER YOU HAD IT?3

A. SAY AGAIN, PLEASE.4

Q. ARE YOU AWARE WHO DID THIS PACKAGING OR DID THIS HAPPEN5

AFTER YOU WERE INVOLVED?6

A. I'M LOOKING AT THE INITIALS.  NO, I CAN'T SAY.  I'M7

SORRY.8

Q. AND ONCE YOU COLLECTED AND PACKAGED ITEMS AT THE CRIME9

SCENE, DID YOU ALSO MAINTAIN A LIST OF THOSE ITEMS?10

A. OH, YES.  YES, WE DID.  AND THE MASTER LIST OF ALL THE11

ITEMS THAT WE COLLECTED WOULD HAVE BEEN REFLECTED ON A12

DEPARTMENT OF THE ARMY FORM 31, WHICH WAS AN EVIDENCE RECEIPT.13

Q. IF I COULD HAVE GOVERNMENT 3033.  AND DO YOU RECOGNIZE14

WHAT THIS DOCUMENT IS?15

A. THAT'S WHAT I WAS JUST MENTIONING.  THIS IS THE MILITARY16

POLICE RECEIPT FOR PROPERTY OR AS WE CALL IT THE EVIDENCE17

RECEIPT.18

(GOVERNMENT EXHIBIT NUMBER 303319

WAS IDENTIFIED FOR THE RECORD.)20

Q. AND PAGE TWO, PLEASE.  AND THE ITEM THAT WE WERE JUST21

LOOKING AT, THE PHOTOGRAPH OF, THAT WAS ITEM 14?22

A. ITEM 14, YES.23

Q. AND IS ITEM 14 ALSO REFLECTED ON THIS PROPERTY RECEIPT?24

A. YES, IT'S ITEM NUMBER 16, QUANTITY OF ONE, A VIAL25
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CONTAINING FIBERS AND DEBRIS.  YES, THAT'S WHAT WAS REFLECTED1

IN THE PHOTO.2

Q. AND SO IT'S ITEM 16 ON THIS LIST, BUT IT REFERS TO3

PARENTHESES VIAL 14?4

A. NO.  NO.  IT'S THE FIRST ONE, ITEM 14, THE VIAL5

CONTAINING SCRAPINGS OF SUSPECTED BLOOD ON THE FOOTBOARD OF6

THE BED.7

Q. NOW, WE WERE JUST LOOKING AT E-303, IS THAT RIGHT? 8

A. YES.9

Q. DO YOU SEE BESIDE NUMBER 16 THAT IT SAYS E-303 THERE?10

A. ITEM NUMBER 16 IS A VIAL CONTAINING FIBERS AND DEBRIS11

FROM THE RUG LOCATED UNDER THE TRUNK AND LEGS OF CADAVER, WITH12

MY INITIALS, BOB SHAW'S INITIALS, THE DATE 16 MARCH '70, THE13

DAY WE PICKED IT UP, AND ITEM NUMBER 14.14

Q. AND THAT IS THE SAME AS YOUR MASKING TAPE ON THE ITEM15

THAT WE JUST LOOKED AT IN THE PHOTOGRAPH?16

A. YES, IT IS.17

Q. THANK YOU.  IF I COULD HAVE GOVERNMENT 55, PLEASE.  NOW,18

WE'RE IN A DIFFERENT ROOM NOW.  WHICH ROOM IS THIS?19

A. THIS IS THE SOUTH BEDROOM OR THE BEDROOM OF KIMMY20

MACDONALD.21

Q. AND TELL US WHAT WE'RE LOOKING AT.22

A. WE'RE LOOKING AT THE BED FROM ROUGHLY NEAR THE DOOR TO23

THE HALLWAY TO THE BEDROOM, LOOKING IN AN EASTERLY DIRECTION24

-- NO, EXCUSE ME, A WESTERLY DIRECTION.  YOU CAN'T SEE IT, BUT25
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UNDER THE COVERS HERE IS THE BODY OF KIMBERLEY MACDONALD.1

(GOVERNMENT EXHIBIT NUMBER 552

WAS IDENTIFIED FOR THE RECORD.)3

Q. AND IS THAT A RECORD PLAYER IN THE FOREGROUND OF THIS4

PHOTOGRAPH?5

A. YES, IT IS.6

Q. MAY I HAVE GOVERNMENT 56.  AND THIS PHOTOGRAPH?7

A. THIS IS THE PHOTOGRAPH TAKEN OF KIMBERLEY MACDONALD AS8

SHE LAY IN HER BED.  YOU SEE THE BEDDING IS TUCKED UNDERNEATH9

HER BODY AND IT'S MADE TO LOOK LIKE SHE NEVER WOKE UP, LIKE10

SHE WAS KILLED IN HER SLEEP.  11

THERE ARE A NUMBER OF THINGS THAT GET YOUR ATTENTION12

WHEN YOU ACTUALLY SEE IT.  FOR INSTANCE, THERE IS ALL THESE --13

THE HAIRS HERE WERE SOAKED IN BLOOD, BUT, YET, THERE IS NO14

CORRESPONDING WOUND REALLY CLOSE TO THOSE HAIRS.  15

WELL, BEHIND THIS PILLOW -- WHEN WE REMOVED THE16

BODY, WE FOUND, AGAIN, MORE OF THESE BLUE THREADS UNDERNEATH17

THE BEDDING WHEN WE PULLED IT DOWN.  AND BEHIND THIS PILLOW WE18

FOUND A LONG, BLOODY SPLINTER, WHICH CAME FROM THE CLUB THAT19

WE FOUND LATER OUTSIDE OF THE HOUSE.20

(GOVERNMENT EXHIBIT NUMBER 5621

WAS IDENTIFIED FOR THE RECORD.)22

Q. AND YOU SAID THAT WAS UNDER THE PILLOW?23

A. YES, DOWN THE BACK SIDE OF THE PILLOW.  YES, BASICALLY,24

THAT'S IT.25
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Q. GOVERNMENT 57, PLEASE.  1

A. THIS IS A PHOTOGRAPH OF A DIFFERENT ANGLE OF, AGAIN, OF2

THE BODY OF KIMMY.  YOU CAN SEE THE WOUNDS TO THE SIDE OF HER3

FACE.  THAT WAS INFLICTED BY BLOWS FROM A WOODEN CLUB.  AND,4

AGAIN, IT LOOKS LIKE SHE HAD BEEN KILLED IN HER SLEEP AND HAD5

NEVER WOKEN UP.6

(GOVERNMENT EXHIBIT NUMBER 577

WAS IDENTIFIED FOR THE RECORD.) 8

Q. GOVERNMENT 215, PLEASE.  AND IF YOU COULD EXPLAIN WHAT9

WE'RE LOOKING AT HERE.10

A. WE'RE LOOKING AT THE BED OF KIMBERLEY MACDONALD AFTER THE11

BODY HAD BEEN REMOVED, AFTER THE SHEETS HAD BEEN PULLED DOWN12

AND THE BODY HAD BEEN REMOVED AND PUT ON A STRETCHER AND TAKEN13

TO THE HOSPITAL.  14

WHEN WE UNCOVERED THIS, THE SHEET -- BEFORE THE BODY15

WAS MOVED, WE OUTLINED THE BODY, AND IT WAS A LITTLE EASIER TO16

DO WITH THIS ON THE SHEET AS OPPOSED TO THE SHAG CARPET, AND17

INDICATED THE RIGHT LEG, LEFT LEG, THE PILLOW LINES, AND AGAIN18

IT WAS INITIALED BY MYSELF AND ALSO BOB SHAW.19

(GOVERNMENT EXHIBIT NUMBER 21520

WAS IDENTIFIED FOR THE RECORD.)21

Q. AND MAY I HAVE GOVERNMENT 59.  NOW, WE'RE IN A DIFFERENT22

BEDROOM NOW ALSO.23

A. MA'AM?24

Q. WE'RE IN A DIFFERENT BEDROOM NOW?25
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A. WE ARE.  WE'RE NOW IN THE -- IT'S THE BEDROOM OF KRISSY1

MACDONALD.  I'M TRYING TO THINK.  THE NORTH BEDROOM.  2

Q. AND --3

A. AND IT SHOWS THE BODY LAYING ON THE BED.  AGAIN, IT WAS4

AS I HAD FIRST SEEN IT.  OTHER ITEMS IN THERE WERE THIS5

STUFFED -- GREAT BIG STUFFED TOY AND THERE WAS A LOT OF BLOOD6

ON THE BED.  THERE WAS OTHER BLOOD BACK DOWN HERE BEHIND THAT7

BLANKET AND A BIG PUDDLE OF BLOOD HERE.  THE MAJORITY OF THAT8

BLOOD WAS FROM KRISSY.  AND I THINK THERE'S ANOTHER PICTURE9

THAT SHOWS THIS BLOOD STAIN HERE, WHICH WAS THE BLOOD STAIN OF10

COLETTE MACDONALD.  OH, AND THIS WAS A ROCKING HORSE.  IT WAS11

ALSO ONE OF THE TOYS SHE HAD.  SHE HAD A GOOD ASSORTMENT OF12

TOYS IN HER ROOM. 13

(GOVERNMENT EXHIBIT NUMBER 5914

WAS IDENTIFIED FOR THE RECORD.)15

Q. NOW, WHILE WE'RE ON THIS PICTURE, LET ME ASK YOU ABOUT16

THE WINDOW, THE SHADES ON THE WINDOW.  DO YOU NOTICE THAT17

THEY'RE SOMEWHAT OPEN?18

A. YES, IT IS.  THE VENETIAN BLINDS ARE SOMEWHAT OPEN, YES.19

Q. NOW, WERE YOU EVER AWARE OF A PHOTOGRAPH OR DID YOU SEE A20

PHOTOGRAPH THAT HAD BEEN TAKEN FROM THE OUTSIDE OF THE WINDOW21

LOOKING INTO THIS ROOM?22

A. YES, I DID.  IT WAS TAKEN BY A REPORTER FROM THE23

FAYETTEVILLE OBSERVER, AND IT APPEARED IN, I THINK, THE NEXT24

EDITION OF THE -- OF THAT NEWSPAPER.  25
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Q. AND DID --1

A. AND WHEN IT DID, IT SHOWED FROM THE BEDROOM THIS HOBBY2

HORSE OR WHATEVER YOU MIGHT WANT TO CALL IT, THE SPRING HORSE,3

WONDER HORSE OR WHATEVER.  YOU CAN SEE IT VERY CLEARLY THERE.4

Q. IN THE PHOTOGRAPH THAT WAS IN THE PAPER?5

A. YES.6

Q. THANK YOU.  MAY I HAVE GOVERNMENT 60.  NOW, THIS IS7

CLOSER UP.  CAN YOU EXPLAIN TO US THE EVIDENCE THAT YOU WERE8

JUST TRYING TO INDICATE IN THE PREVIOUS PHOTOGRAPH.9

A. THE BLOOD STAIN OF COLETTE MACDONALD THAT I WAS10

INDICATING EARLIER IS THIS BLOOD STAIN HERE.  AND IT WAS11

CONSIDERABLE BLOOD, WHERE SOMEONE HAD LAID AND BLED12

EXTENSIVELY ON THAT SHEET.  AGAIN, THIS IS HOW THE BODY LOOKED13

WHEN I FIRST SAW IT WHEN I ARRIVED AT THE SCENE.14

(GOVERNMENT EXHIBIT NUMBER 6015

WAS IDENTIFIED FOR THE RECORD.)16

Q. AND THEN WAS THERE ALSO BLOOD FOUND ON THE WALL THERE?17

A. OH, YES.  THERE WAS SPRINKLED BLOOD.  IT WAS OPINED BY18

THE PEOPLE WHO LOOKED AT IT FROM THE LABORATORY THAT IT WAS19

CAUSED BY THE SWINGING OF AN OBJECT LIKE A CLUB THAT HAD BLOOD20

ADHERING TO IT AND THAT SPLATTERED ON THE WALL.  AND YOU CAN21

SEE THE TRACKS, IN WHICH DIRECTION IT WAS GOING.  IT WAS GOING22

FROM CEILING TO THE BED.23

Q. AND ARE YOU AWARE OF WHOSE BLOOD THAT THAT WAS?24

A. IT WAS THE BLOOD, I BELIEVE, OF COLETTE MACDONALD. 25
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Q. IF I COULD HAVE GOVERNMENT'S 70.  NOW, YOU WERE TALKING1

TO US EARLIER ABOUT THE BLOOD THAT'S ON THE FLOOR HERE.  IS2

THAT --3

A. YES, THIS IS THE BLOOD THAT WAS ON THE FLOOR.  IT'S THE4

BLOOD OF KRISSY.  NOW, IN THIS PICTURE YOU CAN SEE IT'S A5

LITTLE BIT DIFFERENT FROM THE PICTURE BEFORE.  THIS WAS TAKEN6

AFTER -- THERE WAS A DOCTOR FROM THE HOSPITAL THAT CAME DOWN. 7

WE HAD HIM BROUGHT DOWN TO THE SCENE TO MAKE AN OFFICIAL8

PRONOUNCEMENT OF DEATH.  THEY HAD ALREADY BEEN LOOKED AT BY9

MEDICAL PERSONNEL WHO HAD SAID, YOU KNOW, THESE FOLKS ARE ALL10

DEAD.  HE WAS -- NOW, THIS DOCTOR WAS TOLD DON'T TOUCH11

ANYTHING, NOTHING AT ALL.  12

          AND WE BROUGHT HIM IN THIS ROOM FIRST, AND HE WENT13

TO THE BODY AND HE STARTED MOVING IT AND I SHUT HIM DOWN14

THERE, I SAID STOP MOVING THE BODY.  HE SAID, WELL, I HAVE TO15

MOVE THE BODY SO I CAN SEE WHAT CAUSED THE DEATH.  AND I TOLD16

HIM, RIGHT AT THIS POINT, I DON'T NEED TO KNOW THE CAUSE OF17

DEATH I JUST NEED TO KNOW IF DEATH IS PRESENT.  AND HE SAID,18

OH, OKAY.  AND HE GOT THE PICTURE THEN THAT WE WOULD FIND OUT19

THE CAUSE OF DEATH WHEN AN AUTOPSY WAS CONDUCTED.20

(GOVERNMENT EXHIBIT NUMBER 7021

WAS IDENTIFIED FOR THE RECORD.)22

Q. AND THE PREVIOUS PHOTOGRAPH, THAT WAS BEFORE HE HAD MOVED23

THE BODY?24

A. YES.25
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Q. MAY I HAVE GOVERNMENT 63.  NOW, IS THIS THE END OF1

KRISTEN'S BED?2

A. YES.  THIS IS THE END OF THE BED AND THE SPACE BETWEEN IT3

AND A SERIES OF SHELVES THAT HAD A LOT OF HER TOYS IN IT.4

(GOVERNMENT EXHIBIT NUMBER 635

WAS IDENTIFIED FOR THE RECORD.)6

Q. AND VISIBLE IN THE VERY FOREGROUND AT THE BOTTOM, CAN YOU7

SEE THE BACK OF THE HORSE THAT WAS IN THE PREVIOUS PHOTOGRAPH?8

A. YES, YOU CAN SEE THE BACK OF THE HORSE.  YOU CAN SEE THE9

SPRING AND ANOTHER SPRING OVER HERE.10

Q. AND IN THIS PICTURE, DO ANY OF THOSE SPRINGS APPEAR TO BE11

BROKEN TO YOU?12

A. NO, THEY DON'T.  NONE OF THE SPRINGS WERE BROKEN.  IT WAS13

INTACT.14

Q. AND MAY I HAVE GOVERNMENT 145.  AND IS THIS THE FRONT OF15

THAT SAME HORSE?16

A. YES, THIS IS THE FRONT.  AGAIN, YOU CAN SEE THE SPRINGS17

AND THE ENTIRE TOY WAS INTACT.18

(GOVERNMENT EXHIBIT NUMBER 14519

WAS IDENTIFIED FOR THE RECORD.)20

Q. GOVERNMENT 72, PLEASE.  AND WHAT ARE WE LOOKING AT HERE?21

A. THIS IS AFTER THE BODY OF THE BABY HAD BEEN TAKEN AND PUT22

IN THE AMBULANCE.  NOW, AGAIN, BEFORE IT WAS MOVED, THE BODY23

WAS OUTLINED AND THE SHEET LINE WAS OUTLINED, YEAH, AND IT WAS24

INITIALED BY MYSELF AND AGENT PAUL CONNELLY.25
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(GOVERNMENT EXHIBIT NUMBER 721

WAS IDENTIFIED FOR THE RECORD.)2

Q. AND THOSE SHEETS WERE LATER COLLECTED.  THEY WEREN'T LEFT3

AT THE CRIME SCENE?4

A. MA'AM?5

Q. THOSE SHEETS WERE LATER COLLECTED.  THEY WERE NOT LEFT AT6

THE CRIME SCENE? 7

A. OH, NO.  EVERYTHING HERE WAS COLLECTED.  EVERYTHING.8

Q. GOVERNMENT 65, PLEASE.  WHAT ARE WE LOOKING AT HERE? 9

WELL, FIRST OF ALL, CAN YOU ORIENT US TO WHICH ROOM WE'RE IN?10

A. WE'RE STILL IN THE BEDROOM OF KRISSY MACDONALD.  IT'S THE11

FLOOR JUST BEYOND THE BED ON THE WAY BACK TO THE DOORWAY. 12

THERE'S THE DOORWAY.  I THINK THERE WERE TWO FOOTPRINTS HERE13

AND ONE THAT -- ANOTHER THAT LED OUT TO THE HALLWAY.14

(GOVERNMENT EXHIBIT NUMBER 6515

WAS IDENTIFIED FOR THE RECORD.)16

Q. NOW, WE'RE GOING TO BLOW IT UP.  NOW, IS THIS THE17

FOOTPRINT TO WHICH YOU WERE JUST REFERRING?18

A. SAY AGAIN, PLEASE.19

Q. IS THIS THE FOOTPRINT TO WHICH YOU WERE JUST REFERRING?20

A. YES, IT IS.21

Q. AND DO YOU KNOW WHAT SUBSTANCE MADE THE FOOTPRINT?22

A. IT'S HUMAN BLOOD.  I'D HAVE TO REFER TO A CHART OR23

SOMETHING TO TELL YOU WHAT THE TYPE OF BLOOD IT WAS, BUT I24

BELIEVE IT -- I BELIEVE IT WAS TYPE A.25
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Q. AND THAT WAS -- THAT ANALYSIS WAS CONDUCTED TO DETERMINE1

WHICH KIND OF BLOOD IT WAS?2

A. OH, DEFINITELY, YES.  THE ENTIRE FOOTPRINT WAS COLLECTED.3

Q. WAS THE FOOTPRINT EVER ABLE TO BE IDENTIFIED?4

A. NO, THERE WAS AN ABSENCE OF RIDGE LINES IN IT SO THEY5

COULD NOT MAKE POSITIVE IDENTIFICATION OF WHOEVER LEFT IT. 6

HOWEVER, THEY SAID IT WAS AN ADULT MALE.  THERE WAS SOME --7

YOU CAN SEE HERE THERE IS SOMETHING LIKE AN H PATTERN.  AND8

THAT SAME H PATTERN WAS REFLECTED ON THE RECORD FOOTPRINT THAT9

WE TOOK FROM JEFFREY MACDONALD, BUT THERE WERE NO RIDGE LINES10

SO WE COULD NOT SAY THIS WAS HIS FOOTPRINT.11

Q. BUT THAT H PATTERN MATCHED ON BOTH HIS FOOT -- 12

A. YEAH.13

Q. -- AND THIS PRINT?14

A. YES.15

Q. AND WAS THIS PRINT COLLECTED FROM THE BOARDS? 16

A. YES, IT WAS COLLECTED.  THE MANNER OF COLLECTION WAS THE17

TECHNICIAN FROM THE LABORATORY FRAMED IT IN WOOD AND THEN CUT18

IT OUT.  SO, HE TOOK THE ENTIRE THING.  HE TRIED IT ON ANOTHER19

ONE TOO AND THE FOOTPRINT KIND OF FELL APART, BUT HE DIDN'T --20

HE GOT AT LEAST ONE, BUT HE GOT ALL OF THE BLOOD.  21

Q. MAY I HAVE GOVERNMENT 211, PLEASE.  NOW, WE'RE BACK IN22

THE MASTER BEDROOM NOW?23

A. YES, WE ARE.24

Q. AND NOW WE'RE LOOKING OUT INTO THE HALLWAY?25
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A. EXACTLY.1

(GOVERNMENT EXHIBIT NUMBER 2112

WAS IDENTIFIED FOR THE RECORD.)3

Q. WOULD THE PHOTOGRAPHER BE STANDING SOMEWHERE BEHIND THE4

CHAIR NEAR THE WINDOW, THAT BROWN LEATHER CHAIR?5

A. HE'S STANDING NEXT TO THE BROWN LEATHER CHAIR, YES.6

Q. AND CAN YOU DESCRIBE WHAT WE'RE LOOKING AT IN THIS7

PHOTOGRAPH?8

A. IN THE CENTER OF THE PHOTO IS THE BUNDLE OF THE SHEET AND9

THE BEDSPREAD THAT I HAD MENTIONED EARLIER AND YOU CAN SEE10

BLOOD STAINS ON IT.  AND I THINK SOME OF THE BLOOD STAINS ON11

IT WERE IN THE CONFIGURATION OF SOMEONE HAVING CARRIED12

SOMETHING, PROBABLY A BODY, WHICH WAS TRANSFERRING BLOOD ON TO 13

THE SHEET.  AND AT LEAST PART OF THIS BLOOD STAIN SHOWED WHAT14

LOOKED LIKE THE RIVING OF THE BLUE PAJAMA SHIRT THAT WE FIND15

ON COLETTE'S BODY.16

Q. NOW, YOU MENTIONED EARLIER THAT YOU, AT SOME POINT, WENT17

TO COLLECT THIS BEDDING?18

A. YES.19

Q. WHAT HAPPENED AS YOU WENT TO COLLECT THE BEDDING?20

A. WHEN I WENT TO COLLECT IT, I OPENED IT TO START LOOKING21

THROUGH IT TO SEE WHAT WAS IN IT, AND I FOUND AGAIN MORE22

FIBERS FROM THE PAJAMA SHIRT AND ALSO AN ENTIRE FINGER SECTION23

OF A SURGEON'S RUBBER GLOVE.24

Q. AND SO JUST TO BE CLEAR, THE CID DIDN'T TAKE THAT PILE OF25
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BEDDING OFF THE BED AND SET IT ON THE FLOOR?1

A. NO, THAT'S WHERE IT WAS WHEN WE FIRST ARRIVED.2

Q. AND THEN THE BOTTOM OF THAT PHOTOGRAPH, THAT IS THE3

BOTTOM PART OF THE TRUNK AND LEGS OUTLINE OF COLETTE4

MACDONALD?5

A. EXACTLY.  AND THIS WAS ABOUT THE THROW RUG THAT WAS THERE6

AS WELL.7

Q. AND THAT WAS ALSO COLLECTED?8

A. YES.9

Q. IF I COULD HAVE GOVERNMENT 51.  WHAT ROOM ARE WE LOOKING10

AT HERE?11

A. COULD WE GO BACK TO THAT PICTURE?12

Q. COULD WE HAVE 211 AGAIN, PLEASE?13

A. THESE BLOOD STAINS HERE WERE THE BLOOD STAINS OF14

KIMBERLEY MACDONALD AND IT --15

Q. AND THOSE ARE ON THE FLOOR OF THE MASTER BEDROOM AT 16

THE --17

A. IT'S ON THE SHAG RUG.18

Q. AT THE ENTRANCE NEAR THE HALLWAY?19

A. AT THE ENTRANCE TO THE MASTER BEDROOM.  AND IT APPEARED20

THAT SHE HAD BLED PRETTY EXTENSIVELY THERE.21

Q. KIMBERLEY?22

A. YES.23

Q. THANK YOU.24

          MS. COOLEY:  IF WE COULD PRESERVE THIS AS 211A.  25
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(GOVERNMENT EXHIBIT NUMBER 211A1

WAS IDENTIFIED FOR THE RECORD.)2

(PAUSE.)3

MADAM CLERK:  OKAY.  4

MS. COOLEY:  THANK YOU. 5

BY MS. COOLEY:  6

Q. IF WE COULD HAVE GOVERNMENT 51.  WHAT ROOM IS THIS?7

A. THIS IS TAKEN FROM THE MASTER BEDROOM LOOKING INTO THAT8

UTILITY OR LAUNDRY ROOM AND THAT IS THE EXTERIOR DOOR LEADING9

OUT INTO THE BACK YARD. 10

(GOVERNMENT EXHIBIT NUMBER 5111

WAS IDENTIFIED FOR THE RECORD.)12

Q. THAT YOU POINTED OUT TO US ON THE OUTDOOR PHOTO?13

A. EXACTLY.14

Q. AND IF I CAN HAVE GOVERNMENT 79.  WHAT ARE WE LOOKING AT15

IN THIS PHOTO?16

A. THIS, AGAIN, IS THAT DOOR LEADING INTO THE UTILITY OR17

LAUNDRY ROOM.  YOU CAN SEE IT HAD BEEN RAINING EARLIER IN THE18

EVENING AND BECAUSE IT WAS RAINING -- WELL, WE CAUSED A SEARCH19

TO BE MADE OF THE EXTERIOR OF THE BUILDING TO SEE WHAT WAS20

THERE AND WHAT WE FOUND WAS A 31 INCH PIECE OF WOOD, TWO BY21

TWO, WHICH WAS LAYING HERE WHERE THESE POPSICLE STICKS ARE22

STICKING IN THE GROUND.  NOW, WE TOOK THOSE POPSICLE STICKS,23

AGAIN, FROM OUR CRIME SCENE KIT AND PLACED IT THERE AND PICKED24

THAT UP RIGHT AWAY AND PUT IT IN A PLASTIC BAG.25
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(GOVERNMENT EXHIBIT NUMBER 791

WAS IDENTIFIED FOR THE RECORD.)2

Q. NOW, WHY DID YOU DO THAT RIGHT AWAY?3

A. WELL, WE HAD TO BECAUSE THE RAIN WAS COMING DOWN AND IT4

WAS GETTING HEAVIER AND WE DIDN'T WANT ANY EVIDENCE THAT MIGHT5

HAVE BEEN ON THE CLUB TO BE WASHED OFF.  SO, WE -- TO PROTECT6

IT, WE PICKED IT UP AND PUT IT IN A PLASTIC BAG.7

Q. AND GOVERNMENT 80.  8

A. THIS LARGE BUSH IS JUST OUTSIDE OF THAT UTILITY ROOM9

DOOR, WITH THE CLUB BEING FOUND OVER HERE AND -- I CAN'T GET10

MY CIRCLES TO GO WHERE THEY SHOULD.  THERE WAS AN ICE PICK11

HERE AND CLOSE BY THAT IS THE OLD HICKORY PARING KNIFE.12

(GOVERNMENT EXHIBIT NUMBER 8013

WAS IDENTIFIED FOR THE RECORD.)14

Q. IF WE CAN HAVE GOVERNMENT 81.  IS THIS AN EASIER15

PHOTOGRAPH TO FIND THOSE WEAPONS?16

A. YEAH.  THERE'S THE OLD HICKORY PARING KNIFE AND THERE'S17

THE ICE PICK.18

(GOVERNMENT EXHIBIT NUMBER 8119

WAS IDENTIFIED FOR THE RECORD.)20

Q. NOW, IF YOU LOOK AT THE OLD HICKORY KNIFE, IS IT21

UNDERNEATH SOMETHING IN THIS PHOTOGRAPH?22

A. IT'S UNDER JUST SOME DEBRIS THAT WOULD BE FALLING OFF THE23

BUSH.24

Q. AND SO IT'S UNDERNEATH THAT DEBRIS?25
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A. IT WAS UNDERNEATH THE BUSH.1

Q. AND THE DEBRIS?  IT WAS UNDERNEATH THIS PIECE OF DEBRIS?2

A. SAY AGAIN.3

Q. IT WAS UNDERNEATH THIS PIECE OF DEBRIS?4

A. YES.5

Q. THANK YOU.  6

(PAUSE.)7

AS A PART OF YOUR INVESTIGATION, IS IT FAIR TO SAY8

THAT THIS CONTINUED AFTER THE ARTICLE 32 HEARING OF DR.9

MACDONALD?10

A. OH, YES, IT DID.  YES.11

Q. AND IN COMPLETING YOUR INVESTIGATION, DID YOU HAVE12

OCCASION TO INTERVIEW A MAN BY THE NAME OF GREG MITCHELL? 13

A. YES, I DID.14

Q. AND WHEN DID THAT COME ABOUT?15

A. I WOULD HAVE TO SEE THE STATEMENT THAT I TOOK TO SEE THE16

DATE, BUT IT WAS OUT AT -- 17

Q. MAY I HAVE GOVERNMENT 2199?18

A. IT WAS OUT AT A RURAL SHERIFF'S OFFICE IN NORTH CAROLINA.19

Q. COULD WE PUT UP 2199?  DO YOU RECOGNIZE THIS DOCUMENT?20

A. YES.  THIS IS A STATEMENT I TOOK ON THE 25TH OF MAY IN21

WADESBORO, NORTH CAROLINA, IN THE COUNTY SHERIFF'S OFFICE.22

Q. AND THIS WAS THE 25TH OF MAY 1971?23

A. 1971.24

Q. AND IS THIS A TYPICAL FORM THAT YOU WOULD USE?25
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A. YES, IT IS.  THIS WOULD BE THE STATEMENT OF ACCUSED OR1

SUSPECTED PERSON.2

Q. AND IS YOUR SIGNATURE THERE?  3

A. (NO RESPONSE.)4

Q. IS YOUR SIGNATURE THERE ON THE FRONT OF THIS DOCUMENT?5

A. YES.  MY NAME AND SIGNATURE APPEAR THERE, YES.6

Q. AND ALONG WITH GREGORY MITCHELL'S?7

A. NO.  THIS IS DAVE REED.  HE WAS A MAJOR FROM CID COMMAND.8

Q. AND THEN ABOVE THAT IS THERE A SIGNATURE OF THE PERSON TO9

BE QUESTIONED?10

A. YES.  RIGHT THERE.  THIS IS THE ADVISEMENT OF HIS RIGHTS11

AND HE SIGNED THERE TO ACKNOWLEDGE THAT HE DID, IN FACT, HAVE12

HIS RIGHTS READ TO HIM AND THAT HE DID NOT WANT COUNSEL. 13

(GOVERNMENT EXHIBIT NUMBER 219914

WAS IDENTIFIED FOR THE RECORD.) 15

Q. AND THEN AFTER YOU READ HIM HIS RIGHTS AND HE16

ACKNOWLEDGED THEM, DID YOU PROCEED TO QUESTION HIM?17

A. YES, I DID.18

Q. IF WE COULD BLOW UP THE PORTION OF THE QUESTIONS.  AND IF19

YOU COULD JUST READ INTO THE RECORD THE QUESTIONS AND ANSWERS.20

A. QUESTION:  DO YOU REMEMBER THE DATE OF THE MACDONALD21

MURDERS ON FORT BRAGG, NORTH CAROLINA?22

          ANSWER:  NO.23

          QUESTION:  WHERE WERE YOU ON THE NIGHT OF 16 TO 1724

FEBRUARY 1970?25
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          ANSWER:  I DON'T KNOW.  THAT IS A LONG TIME BACK.1

          QUESTION:  WHERE WERE YOU LIVING AT THAT TIME? 2

          AND THE ANSWER IS HE WAS AT -- AND IT'S REDACTED --3

IN EVERGREEN ESTATES IN FAYETTEVILLE, NORTH CAROLINA.4

          WITH WHOM WERE YOU LIVING AT THAT TIME IS THE NEXT5

QUESTION.  6

          AND THE ANSWER, WITH MY PARENTS.  A FRIEND WOULD7

ALSO STAY WITH ME.  HIS NAME IS DON HARRIS.  EARLIER I HAD8

BEEN LIVING WITH HIM IN A TRAILER NEAR MURCHISON ROAD WITH A9

GUY NAMED RICK TAYLOR.  AND MURCHISON ROAD BEING IN10

FAYETTEVILLE, NORTH CAROLINA. 11

          WITH WHOM WERE YOU ASSOCIATING ABOUT THAT TIME? 12

HELENA STOECKLEY, CATHY SMITH, CHARLIE BROWN AND13

J.C. CONKLIN.  HELENA WAS MY GIRLFRIEND.  I KNOW THAT HELENA14

WAS NOT WITH ME ON THE NIGHT OF THE MURDERS OF THE MACDONALD15

FAMILY.16

          QUESTION:  HOW DO YOU KNOW THAT SHE WAS NOT WITH YOU17

ON THAT NIGHT?18

          ANSWER:  I REMEMBER TALKING TO HER ABOUT IT THE NEXT19

DAY OR SHORTLY AFTER IT HAPPENED.20

Q. MAY WE HAVE THE NEXT PAGE.  TOP HALF, PLEASE.  IF YOU21

WOULD CONTINUE.22

A. THE NEXT QUESTION, WHERE WERE YOU THAT NIGHT?23

          ANSWER:  I DON'T KNOW.  I WAS USUALLY HOME IN BED BY24

9:00 P.M. AT MY FOLKS' PLACE.  I HAD TO BE AT WORK EARLY.25
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          QUESTION:  WHERE WERE YOU WORKING AT THAT TIME?1

          AND THE ANSWER:  AT HEADQUARTERS -- AND HEADQUARTERS2

COMPANY ABBREVIATED HERE HHC -- THIRD BRIGADE, 82ND AIRBORNE3

DIVISION AT FORT BRAGG, NORTH CAROLINA.4

          WHEN YOU TALKED TO HELENA ABOUT THE MURDERS, WHAT5

DID SHE SAY?  THIS BEING THE NEXT QUESTION.6

          SHE WAS -- THE ANSWER:  SHE WAS SCARED TO DEATH7

ABOUT BEING QUESTIONED ABOUT IT.  I THINK SHE TOLD ME THAT SHE8

WAS WITH CATHY SMITH THAT NIGHT.9

          QUESTION:  HAD SHE ALREADY BEEN QUESTIONED BY THE10

POLICE ABOUT IT WHEN SHE TOLD YOU THIS?11

          ANSWER:  I DON'T THINK SO.  I THINK SHE SAID THAT A12

POLICEMAN NAMED BEASLEY TOLD HER THAT SHE WAS GOING TO BE13

QUESTIONED AND FINGERPRINTED.  14

          BEASLEY WAS A NARCOTICS OFFICER FROM THE15

FAYETTEVILLE POLICE DEPARTMENT AND HELENA STOECKLEY WAS A16

PART-TIME INFORMANT FOR HIM.17

          THE NEXT QUESTION:  DID HELENA EVER TELL YOU THAT18

SHE WAS OR WAS NOT INVOLVED IN THE MACDONALD MURDERS?19

          SHE TOLD ME -- THE ANSWER IS SHE TOLD ME THAT SHE20

WAS NOT.21

          WERE YOU INVOLVED IN ANY WAY IN THE MACDONALD22

MURDERS, BEING THE NEXT QUESTION.23

          NO, I WAS NOT.24

          DO YOU KNOW WHO WAS INVOLVED IN THESE MURDERS?25
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          THE ANSWER:  I THINK MACDONALD DID IT HIMSELF IS MY1

OPINION FROM WHAT I HAVE READ.2

          THE NEXT QUESTION:  WERE YOU EVER ACQUAINTED WITH3

CAPTAIN MACDONALD?4

          THE ANSWER IS NO.5

          WHERE WAS -- THE NEXT QUESTION IS WHERE WAS HELENA6

LIVING AT THE TIME OF THE MURDERS?7

          SHE WAS EITHER LIVING -- THE ANSWER:  SHE WAS EITHER8

LIVING WITH HER PARENTS OR IN AN APARTMENT ON CLARK STREET9

WITH CATHY SMITH.10

Q. AND IF I COULD HAVE THE NEXT PAGE, PLEASE.  IF I COULD11

HAVE THE TOP HALF.  AND IF YOU COULD START AT THE TOP THERE.12

A. NEXT QUESTION:  IF I TOLD YOU THAT HELENA SAID THAT SHE13

WAS WITH YOU ON THE NIGHT OF THE MURDERS, WHAT WOULD YOU SAY?14

          HIS ANSWER:  I AM ALMOST POSITIVE THAT SHE WASN'T. 15

I THINK DON HARRIS AND I WERE TOGETHER AT MY HOUSE.  IF I WAS16

WITH HER IT WOULD HAVE BEEN AT EITHER THE VILLAGE SHOP OR THE17

DUNKIN' DONUTS SHOP IN FAYETTEVILLE.  18

          THE NEXT QUESTION:  WAS HELENA USING DRUGS AT THAT19

TIME?20

          THE ANSWER IS YES.  SHE WAS USING LSD, MESCALINE AND21

MARIJUANA.  SHE WASN'T USING HEROIN AT THAT TIME.  SHE STARTED22

ON THAT LATER IN THAT YEAR.23

Q. OKAY.  CAN I HAVE THE NEXT PAGE, PLEASE.  IS IT FAIR TO24

SAY THAT YOUR INTERVIEW WITH GREG MITCHELL WENT ON AND YOU25
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TALKED ABOUT HELENA'S DRUG USE AND SOME OF HER FRIENDS THERE1

AND WHERE SHE WAS LIVING IN FAYETTEVILLE?2

A. YES.3

Q. OKAY.  NOW, THIS LAST PAGE AT THE TOP THERE IT NOTES THAT4

THIS IS THE STATEMENT OF GREGORY MITCHELL TAKEN IN WADESBORO5

ON MAY 25TH OF 1971?6

A. YES.7

Q. WHAT IS THE BOTTOM PART OF THIS LAST PAGE OF HIS8

STATEMENT?9

A. THIS IS THE CLOSING PAGE OF THE STATEMENT WHERE HE10

ACKNOWLEDGED THAT HE HAS HAD HIS RIGHTS READ TO HIM AND HE11

UNDERSTANDS THE CONTENT OF THE ENTIRE STATEMENT.   HE HAS READ12

IT AND THE STATEMENT IS TRUE, MADE WITHOUT COERCION AND -- 13

Q. AND SO IT'S A SWORN AFFIDAVIT?14

A. -- WITHOUT HOPE OF BENEFIT OR REWARD.15

Q. AND SO IT'S A SWORN AFFIDAVIT OF GREG MITCHELL?16

A. YES.  AND HIS SIGNATURE AND THEN THE SIGNATURE OF DAVE17

REED, ON THE 25TH OF MAY 1971, AT WADESBORO, NORTH CAROLINA,18

AND THEN MY SIGNATURE.19

Q. NOW, AS AN INVESTIGATOR, AFTER YOU INTERVIEW SOMEONE20

WOULD IT ALSO BE CUSTOMARY TO SOMETIMES POLYGRAPH THEM?21

A. OH, YES.  YES.22

Q. NOW, WHAT IS THE PURPOSE OF A POLYGRAPH AS A LAW23

ENFORCEMENT TOOL?24

A. IF YOU'RE IN A COMPLEX CASE SUCH AS THIS, YOU'RE TALKING25
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TO A LOT OF PEOPLE, SOME OF WHO ARE TRUTHFUL TO YOU AND SOME1

OF WHO ARE NOT TRUTHFUL TO YOU.  2

TO WEED THEM OUT, TO SEPARATE THEM, YOU WOULD OFFER3

THEM A POLYGRAPH.  THE POLYGRAPH IS USED TO DETECT DECEPTION. 4

AND IT'S -- THE TEST ITSELF IS NOT WHAT WE'RE LOOKING FOR.  5

WHEN YOU GET A PERSON IN A POSITION WHERE HE'S 6

GETTING READY TO TAKE A POLYGRAPH, IT'S THE TALENT OF THE7

POLYGRAPH OPERATOR IN INTERROGATION THAT IS REALLY WHAT YOU'RE8

LOOKING FOR.  9

IN THE PRETEST QUESTIONING HE'LL TRY TO GET AN10

ADMISSION FROM HIM OR TRY TO ESTABLISH IF HE IS, IN FACT, SORT11

OF TELLING THE TRUTH.  12

AND THEN THE POST-TEST IS THE CRITICAL PHASE WHERE13

THE TRAINED -- THE POLYGRAPH MAN WAS ALSO A TRAINED14

INTERROGATOR, WOULD THEN SIT DOWN WITH THIS PERSON AND GO OVER15

THE TEST AND SAY, LOOK, I KNOW YOU'RE LYING HERE.  I KNOW16

YOU'VE LIED THERE.  LET'S GET SOMETHING TOGETHER AND TELL ME17

EXACTLY WHAT HAPPENED.  18

SO, THAT'S BASICALLY WHAT THAT TOOL IS FOR.  IT'S TO19

HELP YOU ELIMINATE AS MANY PEOPLE AS YOU CAN WHEN YOU'RE20

TRYING TO FOCUS ON THE PERPETRATOR.  21

Q. AND SO IS IT FAIR TO SAY THAT GOING OVER THE RESULTS OF A22

POLYGRAPH WITH A SUSPECT OR AN INDIVIDUAL WHO'S BEING23

QUESTIONED WILL SOMETIMES CAUSE THEM TO MAKE ADMISSIONS OR24

STATEMENTS?25
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A. YES, EXACTLY.1

Q. NOW, DID YOU HAVE GREG MITCHELL POLYGRAPHED?2

A. YES, I DID.3

Q. NOW, YOU, YOURSELF, ARE NOT A POLYGRAPH OPERATOR?4

A. NO, I AM NOT.  NO.5

Q. MAY I HAVE GOVERNMENT 2200, PLEASE.  AND IF YOU COULD6

BLOW UP THE TOP PORTION.  DO YOU RECOGNIZE THIS DOCUMENT?7

A. THIS IS THE POLYGRAPH EXAMINATION REPORT OF GREGORY8

HOWARD MITCHELL.  THE POLYGRAPH EXAMINATION WAS RECEIVED, IT9

SAYS HERE, 26 MAY OF 1971, AND TO DETERMINE IF HE WAS TRUTHFUL10

WHEN HE DENIED BEING INVOLVED AS A PRINCIPAL OR ACCESSORY TO A11

TRIPLE MURDER ON 17 FEBRUARY AT FORT BRAGG.12

(GOVERNMENT EXHIBIT NUMBER 220013

WAS IDENTIFIED FOR THE RECORD.)14

Q. NOW, IF WE COULD GO BACK OUT TO THE FULL VIEW.  NOW, DOWN15

HERE AT THE BOTTOM OF THIS POLYGRAPH FORM THERE ARE AREAS16

WHERE THE POLYGRAPH EXAMINER GOES OVER THE PERSONAL HISTORY OF17

A SUBJECT, ARRESTS, CONVICTIONS, EMPLOYMENT, PREVIOUS MILITARY18

ASSIGNMENT, OTHER THINGS LIKE THAT.  19

IS IT STANDARD FOR THE POLYGRAPH EXAMINER TO GATHER20

THOSE DETAILS BEFORE BEGINNING AN EXAMINATION?21

A. YES, THAT IS VERY TYPICAL BECAUSE FROM THESE FACTS THAT22

HE'S GATHERED HE CAN FORMULATE, WHAT THEY CALL, CONTROL23

QUESTIONS WHERE HE KNOWS THE ANSWER THAT WAS GIVEN ACCORDING24

TO THIS INFORMATION HE'S BEEN COLLECTING.  IT WILL SHOW THAT25
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THE INDIVIDUAL IS TRUTHFUL.  IT GIVES HIM SORT OF A BENCHMARK1

WHEN HE'S STARTING HIS POLYGRAPH.2

Q. AND IF I MAY HAVE THE NEXT PAGE.  IS THIS A FAIRLY3

STANDARD POLYGRAPH FORM USED IN THE ARMY?4

A. YES, IT IS.  THAT IS A STANDARD FORM.5

Q. AND SO THIS ON PAGE TWO, WHAT WOULD BE HAPPENING IN THIS6

PART OF THE EXAM?7

A. THESE ARE THE QUESTIONS THAT WERE ASKED DURING THE ACTUAL8

TEST.  WERE YOU BORN IN THE UNITED STATES?  YES.  THAT'S A9

CONTROL QUESTION.  HE KNOWS WHAT THE ANSWER SHOULD BE, THE10

OPERATOR. 11

Q. NOW, WHEN YOU SAY A CONTROL QUESTION, WHAT DO YOU MEAN?12

A. BOTH THE QUESTION AND THE ANSWER HAVE ALREADY BEEN ASKED. 13

THE ANSWER IS KNOWN TO BOTH THE PERSON TAKING THE TEST AND THE14

OPERATOR.  SO, THAT IS THE CONTROL SITUATION.  THEY KNOW WHAT15

THE ANSWER IS OR WHAT IT SHOULD BE TO BE TRUTHFUL.16

Q. AND IF YOU COULD BLOW UP THE TOP OF THIS JUST QUICKLY. 17

WHO WAS THE INDIVIDUAL WHO CONDUCTED THIS POLYGRAPH OF GREG18

MITCHELL?19

A. SAY AGAIN, PLEASE.20

Q. WHO WAS THE INDIVIDUAL WHO CONDUCTED THIS POLYGRAPH OF21

GREG MITCHELL?22

A. IT WAS ROBERT BRISENTINE.23

Q. AND WHO IS THAT?24

A. HE IS THE GURU OF POLYGRAPH EXAMINERS.  HE IS THE25

-2977-

Appeal: 15-7136      Doc: 31-3            Filed: 08/16/2016      Pg: 130 of 740 Total Pages:(1570 of 2180)



Ivory/Direct Page 813

September 20, 2012

PRESIDENT OF THE POLYGRAPH ASSOCIATION.  HE IS THE CHIEF1

POLYGRAPH OPERATOR FOR THE DEPARTMENT OF THE ARMY.  HE HAS2

TAUGHT POLYGRAPH TO MORE PEOPLE THAN YOU CAN IMAGINE.  HE'S3

JUST THE TOP OF THE LINE POLYGRAPH OPERATOR.4

Q. AND AT THIS TIME IN 1971, WERE YOU USING HIM REGULARLY AS5

A POLYGRAPH EXAMINER?6

A. NO.  IN THIS CASE, YES, BECAUSE IT WAS A HIGH PROFILE7

CASE.  AND THEN, YEAH, WE GOT BOB TO COME DOWN AND DO THE8

POLYGRAPH.  BUT ON A NORMAL CASE, NO, HE WOULD SEND SOMEBODY9

-- IF WE DIDN'T HAVE A POLYGRAPH OPERATOR THAT WAS ORGANIC TO10

THE UNIT, HE WOULD SEND SOMEBODY ELSE DOWN TO RUN IT.  HE11

WOULD NOT COME OUT NORMALLY IN THE FIELD TO CONDUCT SOME12

TESTS.13

Q. NOW, IT HAS THE DATE THERE AT THE TOP THAT THIS POLYGRAPH14

WAS GIVEN ON MAY 27TH OF 1971?15

A. EXACTLY.16

Q. AND THAT WAS TWO DAYS AFTER YOU HAD INTERVIEWED GREG17

MITCHELL, IS THAT RIGHT? 18

A. YES, IT IS.19

Q. NOW, IF YOU WOULD READ FOR US, PLEASE, THE QUESTIONS AND20

ANSWERS ON MR. MITCHELL'S POLYGRAPH.21

A. QUESTION NUMBER ONE:  WERE YOU BORN IN THE UNITED STATES?22

          THE ANSWER WAS YES.23

          REGARDING THE CUTTING AND STRIKING OF THE MACDONALD24

FAMILY, DO YOU INTEND TO ANSWER TRUTHFULLY EACH QUESTION ABOUT25
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THAT?1

          YES.2

          ARE YOU COMPLETELY CONVINCED THAT I WILL NOT ASK YOU3

A QUESTION ON THIS TEST THAT HAS NOT ALREADY BEEN REVIEWED?4

          THE ANSWER IS YES.5

          PRIOR TO AGE 16, DID YOU EVER INTENTIONALLY INJURE6

ANYONE?7

          THE ANSWER IS NO.8

          FIVE:  DID YOU CUT OR STRIKE ANY MEMBER OF THE9

MACDONALD FAMILY?10

          THE ANSWER IS NO.11

          BETWEEN THE AGES OF 16 AND 18, DID YOU EVER12

INTENTIONALLY TRY TO INJURE OR KILL ANYONE?13

          THE ANSWER IS NO.14

          PRIOR TO AGE 18, DID YOU EVER TELL A LIE THAT CAUSED15

INJURY TO ANYONE?16

          HE SAID NO.17

          SIX:  DID YOU STEAL MACDONALD'S WALLET?18

          THE ANSWER IS NO.19

          NUMBER SEVEN:  DID YOU CUT OR STRIKE ANY MEMBER OF20

THE MACDONALD FAMILY AT FORT BRAGG, NORTH CAROLINA?21

          THE ANSWER IS NO.22

          NUMBER EIGHT:  IS THERE SOMETHING ELSE YOU ARE23

AFRAID I WILL ASK A QUESTION ABOUT, EVEN THOUGH I HAVE TOLD24

YOU I WOULD NOT?25
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          THE ANSWER IS NO.1

          NINE:  PRIOR TO THE YEAR 1970, DID YOU EVER DESIRE2

TO SERIOUSLY INJURE OR KILL ANYONE IN THE U.S.?3

          THE ANSWER IS NO.4

          NUMBER TEN:  WERE YOU PHYSICALLY PRESENT WHEN ANY5

MEMBER OF THE MACDONALD FAMILY WAS CUT OR STRUCK?6

          THE ANSWER IS NO.7

          NUMBER 11:  DO YOU SUSPECT ANYONE IN PARTICULAR OF8

CUTTING OR STRIKING ANY MEMBER OF THE MACDONALD FAMILY?9

          THE ANSWER IS NO.10

          DO YOU KNOW FOR SURE WHO CUT OR STRUCK ANY MEMBER OF11

THE MACDONALD FAMILY?12

          THE ANSWER IS NO.13

          THIRTEEN:  DID YOU CUT OR STRIKE ANY MEMBER OF THE14

MACDONALD FAMILY?15

          AND THE ANSWER IS NO.16

Q. MAY I HAVE PAGE FOUR, PLEASE.  NOW, AFTER THESE QUESTIONS17

ARE ASKED BY THE EXAMINER, DOES THE EXAMINER THEN MAKE A18

DETERMINATION ABOUT WHAT THEY THOUGHT ABOUT THE RESULTS?19

A. IT'S NOT IMMEDIATE.  WHAT HE DOES IS GO AND STUDY THE20

CHARTS, MOVE THE SUBJECT OUT OF THE ROOM WHERE THE POLYGRAPH21

HAD BEEN ADMINISTERED, LET HIM SIT ALONE AND STEW A LITTLE22

BIT.  AND WHILE HE'S DOING THAT, HE WILL BE SITTING IN ANOTHER23

OFFICE JUST REVIEWING ALL THE CHARTS.  HE HAS A MATHEMATICAL24

PLAN THAT HE GOES BY TO SCORE THE TEST.  25
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AND THEN WHEN -- AFTER HE HAS THAT AND THEN HAS MADE1

HIS DECISION AS TO THE VERACITY OR NON-VERACITY OF THE2

SUBJECT, HE WILL THEN GO OUT AND DO A POST-TEST INTERVIEW AND3

AT THAT TIME HE WOULD MAKE HIS RESULTS KNOWN TO HIM.  AND THEN4

IF IT WAS NECESSARY, IT WOULD ENTER INTO A HARD CORE5

INTERROGATION.6

Q. COULD YOU BLOW UP THE TOP OF THIS, PAGE FOUR, PLEASE. 7

NOW, UP HERE, THIS IS THE RESULT OF EXAMINATION BLOCK FOR THE8

POLYGRAPH OF GREG MITCHELL.  IF YOU WOULD JUST READ THAT INTO9

THE RECORD, PLEASE.10

A. BASED ON THE POLYGRAPH EXAMINATION CONDUCTED ON 27 MAY11

1971, IT IS CONCLUDED THAT MR. MITCHELL WAS TRUTHFUL WHEN HE12

DENIED INVOLVEMENT IN THE MURDER OF COLETTE, KIMBERLEY AND13

CHRISTINE MACDONALD.  IT IS FURTHER CONCLUDED THAT MR.14

MITCHELL WAS TRUTHFUL WHEN HE DENIED KNOWING THE IDENTITY OF15

THE PERPETRATOR OR PERPETRATORS OF THESE MURDERS.  NO16

ADMISSIONS WERE MADE BY MR. MITCHELL DURING THIS EXAMINATION. 17

NO ABNORMAL PHYSIOLOGICAL RESPONSES WERE NOTED IN THE18

POLYGRAPH TRACINGS.  MR. MITCHELL COOPERATED DURING THE ENTIRE19

EXAMINATION.  ALL PARTS OF THE EXAMINATION WERE COMPLETED AS20

WITNESSED BY, AGAIN, BY DAVE REED, THE MAJOR FROM CID COMMAND21

HEADQUARTERS, AND SIGNED AND MADE OFFICIAL BY ROBERT A.22

BRISENTINE.23

Q. MAY I HAVE PAGE FIVE.  NOW, THIS IS A DEPARTMENT OF THE24

ARMY REVIEW, IS IT NOT, OF THE PROCEDURES THAT MR. BRISENTINE25
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USED IN HIS --1

A. YES.2

Q. -- IN CONDUCTING THE POLYGRAPH OF GREG MITCHELL?3

A. EVERY POLYGRAPH THAT'S ADMINISTERED, NO MATTER WHERE IT4

IS ADMINISTERED OR BY WHOM, THE TEST IS SENT TO A QUALITY5

CONTROL OFFICE IN WASHINGTON, D.C., WHERE IT'S REVIEWED FOR6

PROPER TECHNIQUES AND PROPER SCORING OF THE CHARTS AND THAT'S7

WHAT THIS FORM IS REFLECTING.8

Q. AND DID THIS FIND ANY OF THE PROCEDURES TO BE9

UNSATISFACTORY THAT MR. BRISENTINE USED?10

A. ALL THE BLOCKS THAT ARE CHECKED HERE ARE SATISFACTORY.11

Q. NOW, ON LETTER F, POST-TEST INTERROGATION, THAT SAYS N/A. 12

SO, THERE WAS NO POST-TEST INTERROGATION, IS THAT RIGHT? 13

A. YES, THERE WAS NO POST-TEST INTERROGATION.14

Q. MAY I HAVE GOVERNMENT EXHIBIT 2331.  NOW, 2331 HERE, THIS15

IS THE SAME FORM THAT WE WERE JUST LOOKING AT WITH RESPECT TO16

MR. MITCHELL, IS THAT RIGHT?17

A. YES, IT IS.18

Q. THE POLYGRAPH EXAMINATION REPORT?19

A. YES, IT IS.20

Q. AND WHO IS THE INDIVIDUAL WHO IS POLYGRAPHED HERE?  IF WE21

COULD BLOW UP THE TOP PART, PLEASE.22

A. WILLIAM EDWARD POSEY.23

(GOVERNMENT EXHIBIT NUMBER 233124

WAS IDENTIFIED FOR THE RECORD.)25
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Q. NOW, DO YOU KNOW WHO MR. POSEY IS?1

A. HE WAS ONE OF THE HELENA STOECKLEY TAG ALONGS.  HE WAS2

INVOLVED SOMEWHERE WITH THE DRUG GROUP DOWN IN FAYETTEVILLE.3

Q. AND, AGAIN, IF WE COULD BACK OUT TO THE FULL VIEW.  NOW,4

AGAIN, THIS IS -- ALL THE QUESTIONS HAVE BEEN GONE OVER WITH5

HIM, WITH HIS HISTORY, ARRESTS, EMPLOYMENT, JUST AS THEY WERE6

WITH MR. MITCHELL, IS THAT CORRECT? 7

A. YES.8

Q. OKAY.  IF I MAY HAVE PAGE TWO.  NOW, AT THE TOP HERE, WAS9

THE POLYGRAPH EXAMINER FOR MR. POSEY ALSO MR. BRISENTINE?10

A. YES, IT WAS.  11

Q. AND THIS POLYGRAPH WAS CONDUCTED ON JUNE 13TH OF 1971?12

A. YES.13

Q. OKAY.  AND IF YOU WOULD READ THOSE QUESTIONS AND ANSWERS.14

A. WERE YOU BORN IN THE UNITED STATES?15

          THE RESPONSE WAS YES.16

          DO YOU HAVE BROWN HAIR?17

          WHICH, AGAIN, THE RESPONSE IS YES.18

          DID YOU LIE TO MR. MAHON CONCERNING HELENA19

STOECKLEY?20

          HE SAID NO.21

          ARE YOU WEARING A TERRY CLOTH SHIRT?22

          YES.23

          DID YOU LIE IN YOUR STATEMENTS AT THE MACDONALD24

HEARING?25
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          NO.1

          PRIOR TO YOUR 19TH BIRTHDAY, DID YOU EVER TELL A LIE2

THAT CAUSED AN INJURY TO ANYONE?3

          NO.4

          BEFORE THE YEAR 1969, DID YOU EVER LIE ABOUT5

ANYTHING REALLY IMPORTANT?6

          NO.7

          ARE YOU WEARING BROWN TROUSERS?8

          YES.9

          DID YOU LIE WHEN YOU STATED YOU THOUGHT YOUR HOUSE10

WAS BROKEN INTO DURING AUGUST 1970?11

          NO.12

          DO YOU KNOW WHO KILLED THE MACDONALD FAMILY?13

          NO.14

          OTHER THAN WHAT YOU HAVE TOLD ME, BETWEEN THE AGES15

OF 16 AND 18, DID YOU EVER LIE TO SOMEONE WHO TRUSTED YOU?16

          NO.17

          PRIOR TO 1970, DID YOU EVER TELL A SERIOUS LIE TO18

ANYONE?19

          NO.20

Q. MAY I HAVE PAGE FIVE, PLEASE.  I'M SORRY, PAGE FOUR.  AND21

IF YOU WOULD PLEASE READ THE RESULTS OF HIS EXAMINATION.22

A. DURING TESTIMONY AT THE ARTICLE 32B HEARING IN AUGUST23

1970, AT FORT BRAGG, NORTH CAROLINA, AND DURING INTERVIEWS24

WITH CID INVESTIGATORS ON 19 AND 22 MARCH 1971, POSEY RELATED25
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THAT HE -- THAT BETWEEN 0300 AND 0430, 17 FEBRUARY 1970, THE1

DATE OF THE MACDONALD MURDERS, HE OBSERVED HELENA STOECKLEY2

DISMOUNT FROM A BLUE MUSTANG AUTOMOBILE AND ENTER HER3

APARTMENT.  4

POSEY FURTHER STATED THAT DURING CONVERSATIONS WITH5

STOECKLEY AFTER 17 FEBRUARY 1970, HE, POSEY, FORMED THE6

OPINION THAT STOECKLEY WAS INVOLVED IN THE MURDER OF MRS.7

MACDONALD AND HER CHILDREN.  8

POSEY ALSO INFORMED CID THAT ON 16 AUGUST 1970,9

FOLLOWING HIS TESTIMONY AT THE ARTICLE 32B HEARING, HIS HOME10

IN FAYETTEVILLE, NORTH CAROLINA, WAS UNLAWFULLY ENTERED BY11

UNKNOWN PERSONS AND THAT HE WAS OF THE OPINION THAT STOECKLEY12

OR HER FRIENDS WERE THE PERPETRATOR OR PERPETRATORS OF THIS13

INCIDENT.14

Q. NOW, BEFORE WE MOVE ON TO THE NEXT PAGE, UP AT THE TOP15

ARE THERE BOXES WHERE IT CAN BE INDICATED WHETHER THERE WAS16

DECEPTION?17

A. THE BOX SAID DECEPTION WAS INDICATED AND POST-TEST18

CONFESSION/ADMISSION WAS OBTAINED.19

Q. AND IF WE COULD GO ON TO THE NEXT PAGE, PLEASE.  AND IF20

YOU WOULD CONTINUE READING.21

A. CONCLUSIONS:  BASED ON THE POLYGRAPH EXAMINATION22

CONDUCTED ON 13 JUNE 1971, IT IS CONCLUDED THAT POSEY WAS NOT23

TRUTHFUL WHEN HE DENIED GIVING FALSE INFORMATION IN HIS24

TESTIMONY AT THE ARTICLE 32B HEARING AND WHEN HE MADE25
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STATEMENTS TO CID INVESTIGATORS.  1

IT IS FURTHER CONCLUDED THAT POSEY WAS NOT TRUTHFUL2

WHEN HE STATED THAT HE IS OR OF THE OPINION THAT HIS RESIDENCE3

WAS UNLAWFULLY ENTERED ON 16 AUGUST 1970.  4

SUBSEQUENT TO THE POLYGRAPH EXAMINATION, POSEY MADE5

ADMISSIONS AS FOLLOWS:  6

A) THAT HE DID NOT BELIEVE HIS RESIDENCE WAS7

UNLAWFULLY ENTERED ON 16 AUGUST 1970, AND IS OF THE OPINION8

THAT HIS CAT CAUSED DAMAGE TO A WINDOW SCREEN IN THE HOUSE. 9

B) THAT A BUTCHER KNIFE FOUND IN THE BEDROOM OF HIS10

RESIDENCE FOLLOWING THE ALLEGED HOUSEBREAKING INCIDENT HAD11

PROBABLY BEEN LEFT IN THE BEDROOM BY HIS WIFE WHO KEPT THE12

KNIFE IN THE BEDROOM FOR PROTECTION.  POSEY HAD PREVIOUSLY13

STATED TO CID INVESTIGATORS THAT THE KNIFE WAS ALWAYS KEPT IN14

THE KITCHEN.  15

          C) THAT HE DID NOT OBSERVE STOECKLEY DISMOUNT FROM16

AN AUTOMOBILE ON THE MORNING OF 17 FEBRUARY 1970, AND ONLY17

OBSERVED HER WALKING FROM AN AUTOMOBILE TOWARDS HER RESIDENCE.18

D) THAT HE DOES NOT KNOW THAT THE AUTOMOBILE19

OBSERVED NEAR STOECKLEY'S RESIDENCE WAS A MUSTANG MODEL20

VEHICLE.  POSEY EXPLAINED THAT ABOUT ONE OR TWO MONTHS AFTER21

THE HOMICIDES HE DREAMED ABOUT THE INCIDENT AND IN HIS DREAMS22

HE OBSERVED A MUSTANG AND THIS IS THE REASON HE REPORTED THE23

VEHICLE TO BE A MUSTANG.24

          E) THAT HE IS NOT POSITIVE THAT THE MORNING HE25
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OBSERVED STOECKLEY WALKING TO HER RESIDENCE FROM THE DIRECTION1

OF A PARKED AUTOMOBILE WAS THE DATE OF THE HOMICIDES. 2

FURTHER, THAT HE DID NOT FORM AN OPINION THAT STOECKLEY WAS3

INVOLVED IN THE HOMICIDES UNTIL AT LEAST A WEEK FOLLOWING THE4

INCIDENT, AT WHICH TIME HE ALSO FORMED THE OPINION THAT THE5

DAY, 17 FEBRUARY 1970, HE OBSERVED STOECKLEY WAS THE DATE OF6

THE HOMICIDES.  7

F) THAT THE BASIS FOR HIS, POSEY'S, OPINION THAT8

STOECKLEY WAS INVOLVED IN THE HOMICIDES WAS THE MANNER9

STOECKLEY TALKED ABOUT THE INCIDENT, HER STATEMENT TO THE10

EFFECT THAT SHE WAS UNDER THE INFLUENCE OF DRUGS THE NIGHT OF11

THE MURDERS AND COULD NOT ACCOUNT FOR HER ACTIONS, AND HER12

MANNER OF DRESS.13

Q. SO, SUFFICE IT TO SAY, WITH RESPECT TO THIS POLYGRAPH14

EXAMINATION, THE ADMISSIONS THAT YOU HAVE JUST READ TO US,15

THOSE ARE NOT PART OF THE POLYGRAPH QUESTIONING AND HE'S NOT16

HOOKED UP TO THE MACHINE AT THAT POINT?17

A. NO, HE IS NOT.  THIS IS THE POST-TEST, AFTER THE SLATE18

HAS BEEN CLEANED AND THE RESULTS HAVE BEEN DISCUSSED WITH,19

THEN THE INTERROGATION STARTS AND THIS IS THE RESULT OF THE20

INTERROGATION BY BOB BRISENTINE.21

Q. SO, REGARDLESS OF THE ACTUAL TECHNICAL RESULTS OF THE22

POLYGRAPH EXAMINATION, THESE ADMISSIONS WERE MADE AS PART OF A23

STANDARD INTERROGATION?24

A. YES.25

-2987-

Appeal: 15-7136      Doc: 31-3            Filed: 08/16/2016      Pg: 140 of 740 Total Pages:(1580 of 2180)



Ivory/Direct Page 823

September 20, 2012

Q. IF I COULD HAVE GOVERNMENT EXHIBIT 63, PLEASE.  NOW, WE1

LOOKED AT THIS EARLIER.  AND I'LL DIRECT YOUR ATTENTION TO THE2

BOTTOM HALF OF THIS PHOTO.  ORIENTING US ONCE AGAIN, THIS IS3

KRISTEN'S BEDROOM, CORRECT?4

A. YES, THIS IS KRISTEN'S BEDROOM.5

Q. AND IN THE BOTTOM HALF OF THIS PHOTO, THE BACK END OF THE6

HORSE IS VISIBLE --7

A. YES, IT IS.8

Q. -- AS ARE THE SPRINGS, AS YOU POINTED OUT TO US EARLIER?9

A. YES, IT IS.10

Q. MAY I HAVE GOVERNMENT 2320?  NOW, THIS IS A CLOSE UP OF11

WHAT WE WERE JUST LOOKING AT.  AND AGAIN, DO EITHER ONE OF12

THESE SPRINGS APPEAR BROKEN TO YOU?13

A. NO, THEY DO NOT.  THEY'RE INTACT.14

(GOVERNMENT EXHIBIT NUMBER 232015

WAS IDENTIFIED FOR THE RECORD.)16

Q. AND IN THE PHOTO THAT WE VIEWED AS GOVERNMENT 63, THAT17

WAS PART OF THE ORIGINAL CRIME SCENE PHOTOGRAPHS USED AT THE18

TRIAL, CORRECT?19

A. YES, IT IS.20

Q. AND MAY I HAVE GOVERNMENT 145?  AND AGAIN, THIS IS THE21

FRONT OF THAT SAME HORSE IN KRISTEN'S BEDROOM?22

A. YES, IT IS.23

Q. AND THESE SPRINGS DO NOT APPEAR TO BE BROKEN, IS THAT24

FAIR TO SAY?25
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A. NO, THEY'RE NOT BROKEN.1

Q. AND GOVERNMENT 2321, PLEASE.  AND THEN THIS IS THE BLOW2

UP TO SHOW THAT?3

A. YES.4

(GOVERNMENT EXHIBIT NUMBER 23215

WAS IDENTIFIED FOR THE RECORD.)6

Q. NOW, LOOKING AT THE BLOW UP, THEY STILL DO NOT APPEAR7

BROKEN, DO THEY?8

A. NO, THEY DO NOT.9

Q. AND MAY I HAVE 2332?  I'M SORRY.  10

(PAUSE.)11

WELL, LET ME ASK YOU THIS, THAT HORSE THAT WE HAVE12

SEEN IN THE PHOTOGRAPHS, THAT WAS IN KRISTEN'S BEDROOM,13

CORRECT? 14

A. YES, IT WAS.15

Q. FROM THE TIME THAT YOU ENTERED THE HOUSE, WAS THAT HORSE16

EVER IN THE LIVING ROOM?17

A. NO.  NEVER.  IT WAS ALWAYS IN THAT BEDROOM.18

Q. NOW, AT SOME POINT, DID YOU DO AN INVENTORY OF THE ITEMS19

THAT WERE IN THE HOUSE?20

A. YES, WE DID.21

Q. MAY I HAVE 2324?  AND DOES THIS LOOK LIKE YOUR INVENTORY?22

A. IT APPEARS TO BE.23

(GOVERNMENT EXHIBIT NUMBER 232424

WAS IDENTIFIED FOR THE RECORD.)25
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Q. OKAY.  AND DOES IT SAY 544 CASTLE DRIVE, FORT BRAGG,1

NORTH CAROLINA?2

A. YES, THE PROPERTY INVENTORY, 544 CASTLE DRIVE, FORT3

BRAGG, NORTH CAROLINA, CONDUCTED 9 NOVEMBER 1970.4

Q. AND THEN IT LISTS THE LIVING ROOM AND DINING ROOM5

CONTENTS?  6

A. YES.7

Q. AND IF I MAY HAVE THE NEXT PAGE.  AND THEN THE KITCHEN,8

HALLWAY, NORTH BEDROOM?9

A. YES.  AGAIN, IT INDICATES HERE IN THE KITCHEN SIX PAIR OF10

PERRY LATEX SURGEON'S GLOVES THAT WE FOUND THERE UNDER THE11

SINK.12

Q. UNDER THE SINK?13

A. YEAH.14

Q. AND IF YOU COULD BLOW UP THE NORTH BEDROOM.  15

A. SAY AGAIN.  I KEEP LOSING CONNECTIVITY.16

Q. NOW, HERE IN THE NORTH BEDROOM, DOES IT ALSO INDICATE ONE17

TOY HORSE ON SPRINGS?18

A. YES, IT DOES.19

Q. AND THAT DOESN'T INDICATE THAT THE TOY HORSE IS IN ANY20

WAY BROKEN, IS THAT RIGHT? 21

A. NO, IT DOES NOT INDICATE THAT AT ALL.22

Q. AND MAY I HAVE GOVERNMENT 2325?  DID MR. MACDONALD MAKE A23

CLAIM FOR THE INVENTORY OF HIS HOUSE, THAT HE WANTED TO GET24

HIS ITEMS FROM INSIDE THE HOUSE?25
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A. SAY THAT AGAIN.1

Q. IF WE COULD BLOW UP THE TOP OF THIS, PLEASE.  DID MR.2

MACDONALD MAKE A CLAIM FOR THE ITEMS INSIDE HIS HOUSE?3

A. YES, HE DID.4

Q. OKAY.  AND DOES THIS LOOK LIKE THE CLAIM FORM THAT HE5

WOULD HAVE USED?6

A. YES, THIS IS THE FORM HE WOULD HAVE USED.7

(GOVERNMENT EXHIBIT NUMBER 23258

WAS IDENTIFIED FOR THE RECORD.)9

Q. AND HIS NAME IS ON THERE?10

A. YES, JEFFREY R. MACDONALD --11

Q. AND IF YOU'D SCROLL DOWN. 12

Q. -- AND THE P.O. BOX AT FORT BRAGG, YES.13

Q. AND THEN HE HAS TO MAKE A STATEMENT ABOUT WHY HE'S MAKING14

THE CLAIM, IF WE CONTINUE DOWN?15

A. DO YOU WANT ME TO READ THAT?16

Q. NO, THAT'S OKAY.17

A. YES, IT DOES STATE THAT.18

Q. AND THEN IF YOU CAN BLOW IT BACK OUT.  AND THEN AT THE19

BOTTOM HE HAS SIGNED THE CLAIM FOR THESE ITEMS?20

A. YES, HE DID.21

Q. AND THE NEXT PAGE, PLEASE.  AND THEN IT LISTS THE ITEMS22

THAT HE CLAIMED FOR, IS THAT RIGHT? 23

A. YES, HE DID.24

Q. AND IF WE COULD HAVE THE NEXT PAGE, PLEASE.  AND THE NEXT25
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PAGE.  AND THE NEXT.  AND THE NEXT.  AND THE NEXT PAGE.  AND1

IT APPEARS AS THOUGH WE'RE RUNNING THROUGH THE DIFFERENT2

ROOMS.  THE FIRST IS THE LIVING ROOM AND THEN THE DINING ROOM3

WITH THE DIFFERENT ITEMS THAT ARE BEING REQUESTED AND THEN4

WE'VE GONE THROUGH THE KITCHEN.  5

NOW, HERE, WE START TO GET INTO THE CHILDREN'S6

ROOMS.  AT THE BOTTOM, DO YOU SEE DOLLS, CHILDREN'S BOOKS AND7

RECORDS?8

A. DOLLS, TOYS, CHILDREN'S RECORDS, YES.9

Q. IF I MAY HAVE THE NEXT PAGE.  AND THEN UP THERE AT THE10

VERY TOP AT ITEM 121 --11

A. THE ROCKING HORSE ON SPRINGS.12

Q. AND, AGAIN, IT'S NOT NOTED THAT -- THERE'S A COLUMN THERE13

THAT SAYS LOST, DAMAGED, DESTROYED.14

A. EXACTLY.15

Q. AND THERE'S NO NOTATION THAT IT HAS BEEN LOST OR DAMAGED?16

A. NONE WHATSOEVER.17

Q. AND IF YOU COULD GO BACK OUT TO THE FULL VIEW.  NOW, YOU18

MENTIONED EARLIER THAT YOU HAD SEEN THE PHOTOGRAPH THAT19

APPEARED IN THE FAYETTEVILLE OBSERVER THAT WAS TAKEN THROUGH20

THE VENETIAN BLINDS IN KRISTEN'S BEDROOM.21

A. EXACTLY, YES.22

Q. IF I MAY HAVE GOVERNMENT 2318.4, AND THE TOP HALF,23

PLEASE.  DOES THIS SCENE LOOK FAMILIAR TO YOU?24

A. YES.  IT'S A SHOT OF THE FOOTBOARD OF THE BED AND THE25
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TOYS AND THE ROCKING HORSE.1

(GOVERNMENT EXHIBIT NUMBER 2318.42

WAS IDENTIFIED FOR THE RECORD.)3

Q. AND THE ROCKING HORSE, DOES IT APPEAR TO BE TILTED IN ANY4

WAY?5

A. NO, IT APPEARS TO BE STURDY.  NO.6

Q. AND DOES IT IN ANY WAY APPEAR TO BE BROKEN?7

A. NO, IT DOES NOT APPEAR TO BE BROKEN.8

Q. AND WHEN YOU SAW IT IN PERSON, DID IT IN ANY WAY APPEAR9

TO BE BROKEN TO YOU?10

A. NO, IT DID NOT.11

Q. MAY I HAVE 2119?  NOW, THIS IS A MUCH MORE RECENT PHOTO. 12

IS THIS HORSE A SIMILAR HORSE TO THE ONE THAT WAS IN KRISTEN'S13

BEDROOM?14

A. YES, IT IS VERY SIMILAR.15

(GOVERNMENT EXHIBIT NUMBER 211916

WAS IDENTIFIED FOR THE RECORD.)17

Q. AND THE CONSTRUCTION OF THIS HORSE?18

A. THE CONSTRUCTION IS THE SAME.19

Q. IT'S SUSPENDED ON FOUR SPRINGS?20

A. ON FOUR -- YES, FOUR SPRINGS.  YES.21

Q. AND SO IT DOESN'T ROCK OR IT DOESN'T ROLL, IT KIND OF22

BOUNCES?  23

A. YES.24

Q. OKAY.  AND IN THIS PICTURE, DOES THE ORIENTATION OF THIS25
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HORSE APPEAR TO BE SIMILAR TO THE ONE IN KRISTEN'S ROOM IN1

TERMS OF IS IT UPRIGHT?2

A. YES.  YES.  IT IS UPRIGHT AS THE ONE IN THE BEDROOM3

LOOKED, YES, OR WAS.4

Q. SO, IT DOES NOT APPEAR BROKEN TO YOU?5

A. MA'AM?6

Q. IT DOES NOT APPEAR BROKEN TO YOU?7

A. NO.8

Q. MAY I HAVE 2121?  NOW, THIS HORSE, DOES APPEAR IT APPEAR9

THE SAME AS THE ONE WE JUST LOOKED AT AND THE ONE IN KRISTEN'S10

BEDROOM?11

A. YES, IT DOES.12

Q. OKAY.  IS ITS ORIENTATION DIFFERENT?13

A. YES, THIS IS LISTING TO THE LEFT -- OR TO THE RIGHT, I14

GUESS.  IT APPEARS THAT A SPRING HAS BEEN REMOVED FROM THE15

RIGHT SIDE OF THE HORSE OR THE LEFT SIDE IN THE PHOTO.16

(GOVERNMENT EXHIBIT NUMBER 212117

WAS IDENTIFIED FOR THE RECORD.)18

Q. AND SO THE REMOVAL OF THAT SPRING HAS CAUSED THE HORSE TO19

LIST TO THE SIDE?20

A. YES, THAT'S NORMALLY WHAT IT WOULD DO.  YES.21

Q. AND MAY I HAVE 2122.  AND THIS IS A VIEW FROM BEHIND. 22

DOES IT ALSO APPEAR TO BE LISTING TO THE SIDE?23

A. YES, IT DOES.24

(GOVERNMENT EXHIBIT NUMBER 212225
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WAS IDENTIFIED FOR THE RECORD.)1

Q. AND THE HORSE IN THE PHOTOGRAPHS IN KRISTEN'S BEDROOM AS2

WELL AS WHEN YOU SAW IT IN PERSON, IT WAS NOT LISTING LIKE3

THIS?4

A. NO, IT WAS NOT.5

          MS. COOLEY:  AND, YOUR HONOR, MAY I APPROACH THE6

WITNESS?7

          THE COURT:  YES, MA'AM.8

          MS. COOLEY:  THANK YOU.  AND, YOUR HONOR, MAY THE9

WITNESS STEP DOWN?10

          THE COURT:  YES, MA'AM. 11

MS. COOLEY:  THANK YOU.12

BY MS. COOLEY:  13

Q.  MR. IVORY, DOES THIS APPEAR TO BE A HORSE SIMILAR TO THE14

ONE IN KRISTEN'S BEDROOM?15

A. YES, IT'S SIMILAR.16

Q. OKAY.  IS IT SIMILAR IN CONSTRUCTION?17

A. IT IS SIMILAR IN CONSTRUCTION, YES.18

Q. IN THAT IT IS SUSPENDED ON FOUR SPRINGS?19

A. SUSPENDED ON FOUR SPRINGS.20

Q. OKAY.  NOW, THIS, I'LL NOTE FOR THE RECORD, IS MARKED AS21

GOVERNMENT'S 2118.  NOW, IF YOU WOULD, WILL YOU REMOVE ONE OF22

THE FRONT SPRINGS?23

A. IT'S STURDY BUILT.24

(GOVERNMENT EXHIBIT NUMBER 211825
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WAS IDENTIFIED FOR THE RECORD.)1

Q. SO, IT DOES APPEAR TO BE STURDY?2

A. BEG YOUR PARDON?3

Q. FAIRLY STURDY?4

A. YES.  LET'S SEE IF WE CAN GET IT OFF.  THERE WE GO.5

Q. AND SO FOR THE RECORD, I'LL NOTE THAT YOU HAVE REMOVED6

THE RIGHT FRONT SPRING, TO THE RIGHT OF THE HORSE'S HEAD.7

A. THAT'S CORRECT.8

Q. OKAY.  AND NOW, DOES THAT CHANGE THE ORIENTATION OF THIS9

HORSE?10

A. YES.  AGAIN, IT IS LISTING TO THE RIGHT-HAND SIDE.11

Q. AND IS THIS SIMILAR TO THE PHOTOGRAPH THAT WE JUST LOOKED12

AT FOR THE RECORD WHERE THE SPRING HAD BEEN REMOVED?13

A. EXACTLY.14

Q. OKAY.  AND DOES THIS APPEAR SIMILAR TO THE HORSE IN THE15

PHOTOGRAPH IN KRISTEN'S BEDROOM?16

A. SAY THAT AGAIN.17

Q. DOES THIS APPEAR SIMILAR TO THE HORSE IN THE PHOTOGRAPH18

IN KRISTEN'S BEDROOM?19

A. YES.20

Q. OKAY.21

A. OH, NO, IT DOES NOT BECAUSE -- 22

Q. IT DOES NOT BECAUSE OF THE LISTING?23

A. NO, BECAUSE THIS IS LISTING.  THE OTHER ONE WAS NOT.  IT24

WAS UPRIGHT AND THE SPRING WAS INTACT.25
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Q. AND WHEN YOU SAW IT IN KRISTEN'S BEDROOM, IT WAS NOT1

LISTING LIKE THIS?2

A. NO, IT WAS NOT.3

          MS. COOLEY:  I HAVE NO FURTHER QUESTIONS, YOUR4

HONOR.  5

          THE COURT:  CROSS.6

          MR. WIDENHOUSE:  THANK YOU, YOUR HONOR. 7

C R O S S  -  E X A M I N A T I O N 2:47 P.M.8

BY MR. WIDENHOUSE:  9

Q. IS IT AGENT IVORY?10

          THE COURT:  YOU CAN HAVE A SEAT.11

          THE WITNESS:  OH, YES, SIR.12

BY MR. WIDENHOUSE:  13

Q. IS IT AGENT IVORY, IS THAT THE CORRECT DESIGNATION?  IS14

IT AGENT IVORY? 15

A. IT WAS.16

Q. OKAY.  YOU WERE NOT THE FIRST PERSON TO ARRIVE AT THE17

SCENE IN THE EARLY MORNING HOURS OF FEBRUARY 17TH, WERE YOU?18

A. NO, I WAS NOT.19

Q. THERE HAD BEEN A NUMBER OF OTHER PEOPLE THAT HAD GOTTEN20

INTO THE HOUSE OR COME INTO THE HOUSE BEFORE YOU ARRIVED?21

A. THERE HAD BEEN SOME, YES.22

Q. AND THAT WOULD MEAN THAT A NUMBER OF PEOPLE HAD GOTTEN23

INTO -- HAD COME INTO THE HOUSE BEFORE YOUR PHOTOGRAPHER24

ARRIVED?25
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A. YES.1

Q. I MEAN, HOW LONG AFTER YOU GOT TO THE HOUSE DID YOUR2

FIRST PHOTOGRAPHER GET THERE?3

A. I'D SAY WITHIN TEN MINUTES.4

Q. OKAY.  AND DO YOU KNOW HOW MANY PEOPLE -- I MEAN, HOW5

MANY MEDICS HAD MADE IT INTO THE HOUSE OR APARTMENT BEFORE YOU6

ARRIVED?7

A. THAT I KNOW OF, THREE.8

Q. ALL RIGHT.  AND HOW MANY MILITARY POLICE HAD ARRIVED9

BEFORE YOU DID?10

A. PERHAPS, FIVE OR SIX.11

Q. AND HOW MANY AMBULANCE DRIVERS?12

A. NOT THAT THEY ALL WENT INTO THE HOUSE.13

Q. WELL, I'M ASKING HOW MANY WERE IN THE HOUSE BEFORE YOU14

ARRIVED?15

A. I CAN'T SAY FOR SURE.16

Q. OKAY.  WELL, DO YOU REMEMBER HOW MANY WERE IN THE HOUSE17

WHEN YOU GOT THERE?18

A. BASICALLY, YES.  THERE WERE -- THERE WERE THREE MEDICS.19

Q. AND MILITARY POLICE?20

A. THERE WAS THE FRONT DOOR AND THE BACK DOOR -- THERE WAS21

THREE M.P.'S INSIDE.22

Q. AND AMBULANCE DRIVERS?23

A. WELL, THE AMBULANCE DRIVERS AND MEDICS I'M LUMPING THEM24

TOGETHER.25
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Q. ALL RIGHT.  SO, THERE WERE AT LEAST SIX PEOPLE IN THE1

HOUSE -- IN THE APARTMENT BEFORE YOU ARRIVED?2

A. YES, SIR.3

Q. NOW, YOU LOOKED AT A NUMBER OF GOVERNMENT EXHIBITS THAT4

DEPICTED THE BODY OF COLETTE MACDONALD IN THE BEDROOM, DIDN'T5

YOU?6

A. YES, I DID.7

Q. ON THE FLOOR?8

A. YES, I DID.9

Q. THE BODY WAS ON THE FLOOR.  AND AS YOU DESCRIBED HER10

BODY, YOU MADE REFERENCE TO THE PAJAMA TOP THAT WAS ON TOP OF11

HER AND ALSO DRUG OFF TO THE SIDE, CORRECT?12

A. THAT'S CORRECT.13

Q. NOW, THAT PAJAMA TOP WASN'T ON HER BODY WHEN THE FIRST14

RESPONDERS GOT TO THE APARTMENT, WAS IT?15

A. IT WAS MY UNDERSTANDING THAT IT WAS.16

Q. AND SO IF MILITARY POLICEMEN ROBERT DUFFY AND DENNIS17

MORRIS TESTIFIED THAT WHEN THEY GOT THERE AHEAD OF YOU AND SAW18

AN EXPOSED BREAST OF COLETTE MACDONALD, YOU WOULDN'T KNOW THAT19

THAT WAS INCORRECT, WOULD YOU?20

A. I'M SORRY, I DON'T FOLLOW YOU ON THAT. 21

Q. IF TWO MILITARY -- IF MILITARY POLICE ARRIVED AHEAD OF22

YOU -- 23

A. YES.24

Q. -- AND SAID THAT WHEN THEY ARRIVED THE PAJAMA TOP WASN'T25
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ON THE BODY, YOU WOULD HAVE NO REASON TO KNOW THAT TO BE FALSE1

IF THEY GOT THERE AHEAD OF YOU, WOULD YOU?2

A. NOT REALLY, NO.3

Q. OKAY.  AND IF THEY SAID THAT ONE OF HER BREASTS OR PART4

OF HER BREAST WAS EXPOSED, YOU WOULDN'T HAVE ANY REASON TO5

THINK THAT WAS -- OR KNOW THAT WAS FALSE, WOULD YOU?6

A. I JUST DON'T KNOW WHY THEY DIDN'T REPORT IT THERE AT THE7

SCENE.  IT WAS NOT MADE KNOWN TO ME --8

Q. ALL RIGHT.  BUT YOU DIDN'T -- 9

A. -- OR ANY OTHER AGENT THERE. 10

Q. SO, YOU DIDN'T KNOW?11

A. NO.12

Q. ALL RIGHT.  AND YOU WOULD HAVE NO WAY OF KNOWING IF13

SOMEONE LAID THE PAJAMA TOP ON TOP OF HER BODY BEFORE YOU GOT14

THERE TO COVER UP AN EXPOSED BREAST, WOULD YOU?15

A. NO.16

Q. YOU WEREN'T THE FIRST ONE THERE?17

A. THAT'S TRUE. 18

Q. OKAY.  AND YOUR PHOTOGRAPHER WAS THERE AFTER YOU WERE?19

A. EXACTLY.20

Q. SO, ALL THESE PHOTOGRAPHS DISPLAY OR SHOW IS THE SCENE AT21

THE TIME YOU GOT THERE AT THE EARLIEST?22

A. (NO RESPONSE.)23

Q. THESE PHOTOGRAPHS THAT YOU'VE SPENT A CONSIDERABLE AMOUNT24

OF TIME DESCRIBING --25
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A. YES.1

Q. -- ONLY DEPICT THE SCENE, AT THE EARLIEST, AFTER YOU GOT2

THERE?3

A. YES, THAT'S TRUE.4

Q. AFTER OTHER PEOPLE HAD BEEN IN THE APARTMENT?5

A. THAT'S TRUE.6

Q. ALL RIGHT.  NOW, YOU TALKED ABOUT THE DESCRIPTION OF, I7

BELIEVE IT WAS, THE DINING ROOM AND YOU MENTIONED OR NOTED THE8

VALENTINES THAT WERE, IN YOUR WORDS, IF I'M CORRECT, IF I9

HEARD YOU CORRECTLY, STANDING UPRIGHT ON THE SIDEBOARD?10

A. YES, OPENED AS IN A BOOK.11

Q. AND YOU SEEM TO INDICATE YOU FOUND THAT TO BE UNUSUAL?12

A. IF, IN FACT, A RUCKUS HAD TAKEN PLACE IN THAT HOUSE, YES,13

I WOULD THINK THAT WOULD BE UNUSUAL.14

Q. BUT THE RUCKUS WOULD HAVE HAD TO HAVE TAKEN PLACE NEXT TO15

AND HIT THE SIDEBOARD, WOULDN'T IT?16

A. NO.  WE'RE TALKING ABOUT SOME PRETTY OLD QUARTERS.  IN17

FACT, THAT CHINA CABINET THAT I DESCRIBED THAT HAD THE18

SILVERWARE AND CRYSTAL IN IT, WHEN WE TRIED TO DO A19

REENACTMENT OF WHAT WE THOUGHT COULD HAVE BEEN A RUCKUS20

BETWEEN JEFFREY MACDONALD AND A GROUP OF ASSAILANTS, WE HAD TO21

STOP BECAUSE THESE THINGS -- THE CABINET ALMOST FELL OVER.22

Q. OKAY.  DID THE SIDEBOARD ALMOST FALL OVER?23

A. NO, IT DIDN'T.24

Q. DID YOU DO THE REENACTMENT WITH THE CARDS SITTING ON THE25
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SIDEBOARD?1

A. YES, WE DID.2

Q. AND THEY FELL?3

A. I DON'T -- I'D HAVE TO GO BACK AND RE-LOOK AT MY NOTES. 4

I DON'T RECALL.5

Q. SO, IF THEY DIDN'T FALL, THEN THERE WOULD BE NOTHING6

UNUSUAL OR INTERESTING ABOUT YOU OBSERVING THOSE VALENTINES7

STANDING UPRIGHT ON THE SIDEBOARD?8

A. WELL, NO.9

Q. NO, THERE WOULDN'T BE ANYTHING UNUSUAL ABOUT IT?10

A. IT WOULD BE UNUSUAL IN THAT THERE WERE BLOOD STAINS ON11

THE FLOOR RIGHT NEXT TO THAT SIDEBOARD, BLOOD STAINS IN THE12

KITCHEN, WHICH INDICATED TO ME THAT THERE WAS SOME SORT OF13

ACTIVITY GOING ON THERE, AND I'M SURE THEY WOULD HAVE BEEN14

KNOCKED OVER.15

Q. AND WHAT WAS THE -- YOU DIDN'T POINT OUT ANYTHING WHEN16

YOU LOOKED AT THAT PHOTOGRAPH THAT SHOWED EVIDENCE OF ACTIVITY17

ADJACENT TO THE SIDEBOARD?18

A. I'M NOT FOLLOWING YOU.19

Q. YOU MADE A POINT ABOUT THE SIGNIFICANCE TO YOU OF THESE20

VALENTINES STANDING UPRIGHT AT THE SIDEBOARD?21

A. YES.22

Q. WHEN YOU LOOKED AT THAT PHOTOGRAPH, YOU POINTED OUT23

NOTHING, DID YOU, THAT SHOWED A STRUGGLE ADJACENT TO THE24

SIDEBOARD?25
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A. NO, I DIDN'T.1

Q. SO, YOU'RE ASSUMING THAT IF THERE'S A STRUGGLE SOMEWHERE2

ELSE IN THE APARTMENT IT WOULD HAVE CAUSED THE VALENTINES TO3

FALL?4

A. WHEN I MENTIONED THAT CABINET, IT WAS WIGGLING, IT WAS5

NOT BECAUSE THEY WERE BUMPING -- PEOPLE WERE BUMPING UP6

AGAINST THIS CABINET, WHAT WAS HAPPENING IS THE FLOOR WAS 7

UNDULATING.8

Q. I UNDERSTAND THAT.  MY QUESTION -- BUT THE CABINET --9

ISN'T IT POSSIBLE, CERTAINLY, FOR ONE PIECE OF FURNITURE TO10

ROCK, WHERE ANOTHER PIECE OF FURNITURE ON THE SAME FLOOR,11

THAT'S BUILT AND CONSTRUCTED DIFFERENTLY, WOULDN'T ROCK?12

A. THAT'S POSSIBLE.13

Q. OKAY.  SO, THERE'S NOTHING OF SIGNIFICANCE TO THESE14

VALENTINES STANDING UP, IS THERE?15

A. TO ME, THERE WAS.  TO YOU, PERHAPS, NOT.16

Q. OKAY.  SO, IT'S A WASH -- 17

A. IT'S A MATTER OF OPINION.18

Q. -- DIFFERENT PEOPLE COULD LOOK AT IT AND COME TO A19

DIFFERENT CONCLUSION ABOUT WHAT IT MEANT, COULDN'T THEY?20

A. YES.21

Q. ALL RIGHT.  YOU MENTIONED -- AND, AGAIN, DESCRIBING THE22

PHOTOGRAPH OF THE DINING ROOM, YOU TALKED ABOUT CANDLE WAX23

THAT YOU FOUND IN THE HOUSE.24

A. YES.25
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Q. OKAY.  AND THERE WAS CANDLE WAX ALSO IN KIMBERLEY'S ROOM,1

WASN'T THERE?2

A. YES, THERE WAS ON THE ARMS OF THE CHAIR.  YES, THERE WAS.3

Q. CANDLE WAX ON THE BEDSPREAD IN KIMBERLEY'S ROOM, CANDLE4

WAX ON THE COFFEE TABLE, CANDLE WAX IN ALL OF THESE PLACES,5

CORRECT?6

A. CORRECT.7

Q. AND NONE OF THAT CANDLE WAX MATCHED ANY OF THE CANDLES IN8

THE HOUSE?9

A. I'D HAVE TO DIFFER WITH YOU ON THAT.10

Q. WELL, WHICH ONES DID THEY MATCH?11

A. WE COLLECTED EVERY CANDLE WE COULD FIND IN THE HOUSE AND12

SENT THEM OFF TO THE LABORATORY TO BE EXAMINED.  AS FAR AS I13

KNOW, ALL THE SAMPLES WE COLLECTED HAD BEEN IDENTIFIED OR14

ASSOCIATED WITH ANOTHER CANDLE OR OTHER CANDLE WAX.15

Q. OKAY.16

A. NOW -- OKAY.  GO ON.17

Q. NO.  GO AHEAD.18

A. I'M FINE.19

Q. BUT THERE WAS CANDLE WAX THAT DIDN'T MATCH CANDLE20

DRIPPINGS IN THE HOUSE IN SEVERAL OF THESE PLACES INCLUDING21

THE CHAIR IN KIMBERLEY'S ROOM AND THE BEDSPREAD IN KIMBERLEY'S22

ROOM THAT DID NOT MATCH ANY CANDLES IN THE HOUSE, ISN'T THAT23

ACCURATE?24

A. I DON'T KNOW.  I DON'T KNOW IF THAT'S ACCURATE OR NOT.  I25
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DON'T RECALL HAVING SEEN --1

Q. SO, IF THE TRIAL TRANSCRIPT REVEALED THAT THAT IS2

ACCURATE -- 3

A. IF YOU CAN SHOW ME IN A LAB REPORT THEN I'LL SAY, YEAH,4

YOU'RE A HUNDRED PERCENT CORRECT.5

Q. ALL RIGHT.  WELL, IF AN EXPERT TESTIFIED TO THAT AT TRIAL6

THAT WOULD SATISFY YOU AS WELL, WOULDN'T IT?7

A. YES, IT WOULD.8

Q. ALL RIGHT.  ARE YOU AWARE OF THE RESULT OF THE ARTICLE 329

INQUIRY?10

A. YES, I AM.11

Q. AND THAT WAS DONE AFTER THE CRIME SCENE HAD BEEN12

EXAMINED? 13

A. YES. 14

Q. EVIDENCE COLLECTED?15

A. YES.16

Q. EVIDENCE PRESERVED?  EVIDENCE -- 17

A. YES.18

Q. -- PRESERVED?  EVIDENCE TESTED?19

A. I DON'T THINK ALL THE EVIDENCE HAD BEEN TESTED AT THAT --20

I DON'T RECALL THE DATES.  COULD YOU GIVE ME THE DATES OF THE21

ARTICLE 32, THAT WOULD KIND OF ORIENT ME TO TIME AND SPACE22

HERE?23

Q. WASN'T THE ARTICLE 32 REPORT ENTERED OR FILED ON 1324

OCTOBER 1970?25
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A. IT COULD HAVE BEEN, YES.1

Q. OKAY.2

A. IF YOU SAY SO, YES.3

Q. ALL RIGHT.  WELL, ASSUMING THAT THE ARTICLE 32 REPORT, 4

THE ROCK REPORT AS IT'S SORT OF -- AS IT'S REFERRED TO, WAS5

FILED ON OCTOBER 13TH, 1970, THAT WOULD HAVE BEEN AFTER MOST6

OF THE CRIME SCENE HAD BEEN PROCESSED, WOULDN'T IT?7

A. YES.8

Q. AND MOST OF THE EVIDENCE COLLECTED?9

A. YES.10

Q. AND MOST OF THE EVIDENCE ANALYZED?11

A. AT LEAST SUBMITTED TO THE LABORATORY.  I DON'T KNOW IF IT12

HAD BEEN ANALYZED.13

Q. ALL RIGHT.  AND YOU KNOW THE RESULT OF THE ARTICLE 3214

INQUIRY, DON'T YOU?15

A. YES.16

Q. ALL RIGHT.  IF I COULD TAKE YOU TO EXHIBIT -- WELL, I'M17

GOING TO SHOW YOU ON THE SCREEN -- 18

MR. WIDENHOUSE:  I CAN'T GET IT ON THE SCREEN, YOUR19

HONOR. 20

BY MR. WIDENHOUSE:21

Q. LET ME READ TO YOU THE RECOMMENDATION OF THE ARTICLE 3222

REPORT AND SEE IF THIS REFRESHES YOUR RECOLLECTION AS TO THE23

RECOMMENDATION; ALL CHARGES AND SPECIFICATIONS AGAINST CAPTAIN24

JEFFREY R. MACDONALD MUST BE DISMISSED BECAUSE THE MATTERS SET25
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FORTH IN ALL CHARGES AND SPECIFICATIONS ARE NOT TRUE.1

          THAT'S AFTER ALL OF THIS EVIDENCE THAT WAS COLLECTED2

AND EXAMINED AND PRESENTED WAS REVIEWED, IF IT WAS RENDERED ON3

OCTOBER 13TH, 1970.  SO, SOMEBODY EXAMINED ALL THE EVIDENCE4

THAT YOU'VE TAKEN US LABORIOUSLY THROUGH IN THESE PHOTOGRAPHS5

AND SAID THE CHARGES AGAINST DR. MACDONALD ARE NOT TRUE,6

CORRECT?7

A. IF THAT'S WHAT IT SAYS.  NOW, THAT WAS NOT THE MISSION OF8

COLONEL ROCK TO FIND OUT IF IT WAS TRUE OR NOT TRUE.  IT WAS9

JUST TO FIND OUT IF THERE WAS REASONABLY ENOUGH EVIDENCE TO GO10

AHEAD WITH A CRIMINAL TRIAL.11

          THE COURT:  WE'RE GOING TO TAKE A RECESS TILL 3:15.12

(RECESS TAKEN FROM 3:00 P.M., UNTIL 3:21 P.M.)13

(DEFENDANT PRESENT.)14

          THE COURT:  PLEASE BE SEATED, EVERYONE.  WE'LL15

CONTINUE.  PLEASE BE SEATED.  COUNSEL, LET ME SEE YOU JUST16

SECOND. 17

          (BENCH CONFERENCE ON THE RECORD.)18

          THE COURT:  I INTEND TO ANNOUNCE THAT I'M GOING TO19

RECEIVE THIS SUBMISSION UNDER SEAL, THAT I WILL REVIEW IT, AND20

IF I THINK IT'S PERTINENT I'LL ALLOW MR. LEONARD TO TESTIFY. 21

IF I THINK IT'S NOT, HE WON'T.  22

MR. WIDENHOUSE:  THAT'S FINE. 23

THE COURT:  AND THE PUBLIC WILL KNOW THAT.  ALL24

RIGHT.  THANK YOU.25
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          MR. BRUCE:  THANK YOU.1

          MR. WEST:  YOUR HONOR, DO YOU WANT ME TO HAND IT2

DIRECTLY TO YOU OR TO THE CLERK?3

          THE COURT:  GIVE IT TO THE CLERK.4

          (BENCH CONFERENCE CONCLUDED.)5

          THE COURT:  COUNSEL.  COUNSEL.  THAT'S ALL RIGHT. 6

YOU CAN GO BACK TO YOUR SEATS.  7

THE ISSUE HAS BEEN RAISED AS TO WHETHER OR NOT THE8

ATTORNEY-CLIENT PRIVILEGE PRECLUDES MR. LEONARD FROM9

TESTIFYING AS TO WHAT MRS. MACDONALD -- MS. STOECKLEY TOLD10

HIM.  11

THE LAW IS SOMEWHAT IN A STATE OF FLUX ON THAT, AND12

THE FOOTNOTE IN THE CASE OF SWIDLER AND BERLIN VERSUS HAMILTON13

READS AS FOLLOWS; PETITIONERS WHILE OPPOSING WHOLESALE14

ABROGATION OF THE PRIVILEGE IN CRIMINAL CASES CONCEDE THAT15

EXCEPTIONAL CIRCUMSTANCES IMPLICATING A CRIMINAL DEFENDANT'S16

CONSTITUTIONAL RIGHTS MIGHT WARRANT BREACHING THE PRIVILEGE. 17

WE DO NOT, HOWEVER, NEED TO REACH THIS ISSUE SINCE SUCH18

EXCEPTIONAL CIRCUMSTANCES CLEARLY ARE NOT PRESENT HERE.19

          THIS COURT CANNOT SAY WHETHER SUCH EXCEPTIONAL20

CIRCUMSTANCES ARE PRESENT.  I HAVEN'T HEARD -- SEEN THE21

STATEMENT.  22

I'M GOING TO HAVE THE STATEMENT OF MR. LEONARD23

SUBMITTED FOR IN CAMERA REVIEW BY THE COURT.  AT THAT POINT, I24

WILL MAKE A DETERMINATION AS TO WHETHER OR NOT SUCH25
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EXCEPTIONAL CIRCUMSTANCES EXIST WHICH WARRANT ABROGATING THE1

CLIENT PRIVILEGE PRINCIPAL IN WHICH CASE -- PRIVILEGE IN WHICH2

CASE I'LL LET MR. LEONARD TESTIFY, BUT I HAVE TO MAKE THAT3

DECISION AFTER I CONSIDER ALL OF THE CIRCUMSTANCES INCLUDING4

THE CONTENT OF WHAT SHE'S DISCLOSED TO MR. LEONARD. 5

          NOW, COUNSEL, I'M GOING TO RECEIVE THAT THIS6

AFTERNOON FROM MR. WEST.  MR. WEST, CAN HAND IT UP TO THE7

CLERK.  IT WILL BE KEPT UNDER SEAL.  I WILL TAKE A LOOK AT IT. 8

I WILL ADVISE YOU TOMORROW AS TO WHETHER OR NOT I WILL LET MR.9

LEONARD TESTIFY.  10

IS THERE ANY QUESTION ABOUT THAT, COUNSEL?11

          MR. BRUCE:  NONE FROM THE GOVERNMENT, YOUR HONOR.12

          THE COURT:  MR. WIDENHOUSE?13

          MR. WIDENHOUSE:  I GUESS I WOULD JUST ASK IF YOU14

DECIDE YES, ARE YOU GOING TO UNSEAL THE DOCUMENT SO THAT I15

MIGHT REVIEW IT BEFORE I CALL HIM AS A WITNESS.16

          THE COURT:  IF I'M GOING TO LET HIM TESTIFY, YOU CAN17

CALL HIM AS A WITNESS CERTAINLY.18

          MR. WIDENHOUSE:  I GUESS MY QUESTION IS, CAN I --19

WOULD I BE ALLOWED TO SEE THE MATERIAL THAT'S UNDER SEAL IF20

YOU DECIDE I'M GOING TO BE ABLE TO CALL HIM AS A WITNESS21

BEFORE I CALL HIM?22

          THE COURT:  YES.23

          MR. WIDENHOUSE:  THANK YOU.24

          MR. WEST:  YOUR HONOR, JUST AS A PRACTICAL MATTER,25
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IS IT OKAY IF I RELEASE MR. LEONARD JUST FOR THIS AFTERNOON?1

          THE COURT:  YES, SIR.2

          MR. WEST:  IS THAT OKAY WITH YOU ALL?3

MR. BRUCE:  YES.  4

MR. WEST:  THANK YOU, YOUR HONOR. 5

          THE COURT:  THANK YOU.  ARE WE READY TO GO FORWARD6

NOW?7

          MR. BRUCE:  YES, YOUR HONOR.8

          THE COURT:  ALL RIGHT.  LET'S SEE.  YOU'RE STILL9

UNDER OATH, MR. IVORY.  THE WITNESS IS WITH MR. WIDENHOUSE.10

BY MR. WIDENHOUSE:  11

Q. ALL RIGHT.  AGENT IVORY, WHEN WE BROKE I WAS ASKING YOU12

ABOUT THE ROCK REPORT AND I BELIEVE YOU TOLD ME THAT YOU13

DIDN'T THINK HIS -- THAT THE COLONEL'S TASK WAS TO DETERMINE14

WHETHER MR. MACDONALD WAS GUILTY, BUT WAS MORE TO DETERMINE15

WHETHER THERE WAS PROBABLE CAUSE OR SOMETHING SIMILAR TO THAT16

FOR THE CASE TO MOVE FORWARD, IS THAT -- 17

A. YES.  YES.  18

Q. THAT WAS YOUR POSITION ON THAT.  WELL, I'M NOW ABLE TO19

TAKE YOU TO THE ROCK REPORT, WHICH IS EXHIBIT 5076.  AT LEAST20

I THINK I'M ABLE TO.  YES.  AND I'D LIKE FOR YOU TO READ THE21

HIGHLIGHTED PORTION FOR THE RECORD.22

A. ALL CHARGES AND SPECIFICATIONS AGAINST CAPTAIN JEFFREY R.23

MACDONALD BE DISMISSED BECAUSE THE MATTERS SET FORTH IN ALL24

CHARGES AND SPECIFICATIONS ARE NOT TRUE.  THERE ARE NO LESSER25
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CHARGES AND/OR SPECIFICATIONS WHICH ARE APPROPRIATE.1

(DEFENSE EXHIBIT NUMBER 50762

WAS IDENTIFIED FOR THE RECORD.)3

Q. ALL RIGHT.  AND COLONEL ROCK HAD THE MATERIAL, THE4

EXHIBITS, THE EVIDENCE, THAT YOU DESCRIBED AS YOU WALKED5

THROUGH THOSE PHOTOGRAPHS AT THE TIME OF THE ARTICLE 326

INQUIRY?7

A. HE DID NOT HAVE THEM ALL.  ALL OF THE ITEMS HAD NOT BEEN8

ANALYZED AND REVIEWED AT THE LABORATORY.  9

Q. ARE ANY OF THOSE PHOTOGRAPHS PHOTOGRAPHS THAT WERE MADE10

AFTER OCTOBER 13, 1970?11

A. PHOTOGRAPHS, NO.12

Q. OKAY.  SO, WHAT YOU WERE TESTIFYING TO ON DIRECT13

EXAMINATION WAS WHAT THE PHOTOGRAPHS DEPICTED, CORRECT?14

A. YES.15

Q. HE WOULD HAVE HAD ALL OF THOSE PHOTOGRAPHS AT HIS16

DISPOSAL AT THE TIME HE MADE HIS RECOMMENDATION, WOULDN'T HE?17

A. THE PHOTOGRAPHS, YES.18

Q. AND WHAT EVIDENCE DID HE -- ALL RIGHT, THAT'S FINE.  WE19

ALSO HAD TALKED ABOUT SOME UNMATCHED WAX DRIPPINGS.  IN OTHER20

WORDS, DRIPPINGS IN THE HOUSE OR THE APARTMENT THAT DIDN'T21

MATCH THE CANDLES THAT WERE SEIZED FROM THE APARTMENT.  AND22

YOU SAID, WELL, I'M NOT SO SURE, BUT IF SOMEBODY TESTIFIED TO23

THAT PERHAPS THAT WOULD MAKE SENSE -- 24

A. I HAVE NO PERSONAL KNOWLEDGE OF IT.25
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Q. ALL RIGHT.  I'M GOING TO TAKE YOU TO SEVERAL PAGES OF THE1

TRIAL TRANSCRIPT IN THIS CASE.  THE FIRST ONE THAT'S GOING TO2

COME UP IS PAGE 3841, AND I'D LIKE YOU TO START READING AT3

LINE 16 AND CONTINUE READING THE HIGHLIGHTED PORTIONS, AND4

WE'LL GO TO PAGE AFTER PAGE UNTIL WE FINISH THIS.  AND READ IT5

OUT LOUD FOR THE RECORD, PLEASE.6

A. YES, I'M TRYING TO GET IT IN CONTEXT A MINUTE.7

Q. THAT'S FINE.8

A. AND AS A RESULT OF THE COMPARISON THAT YOU MADE, WERE YOU9

ABLE TO ESTABLISH THAT, FIRST OF ALL, THE WAX THAT WAS FOUND10

ON THE CHAIR IN KIMBERLEY'S ROOM, WAS THAT WAX THE SAME OR11

SIMILAR TO THE WAX WHICH WAS FOUND ELSEWHERE IN THE MACDONALD12

HOME?13

          THE ANSWER WAS, NO, IT WAS NOT.  14

AND THEN AGAIN, IT WAS NOT.  WHAT ABOUT THE WAX THAT15

WAS FOUND ON THE BEDSPREAD IN KIMBERLEY'S ROOM?  WAS THAT THE16

SAME AS THE KNOWN SAMPLE OF WAX TAKEN FROM THE MACDONALD17

HOUSE?18

          NO, IT WAS NOT.19

          WHAT ABOUT THE WAX THAT WAS FOUND IN THE LIVING20

ROOM, WAS THAT THE SAME AS THE KNOWN SAMPLES OF WAX IN THE21

MACDONALD HOUSE? 22

          NO, ALL THREE SAMPLES DIFFERED.23

          NOW, WERE THE THREE SAMPLES -- THE THREE UNKNOWNS --24

WERE THEY IDENTICAL TO EACH OTHER; THAT IS, DID THEY COME FROM25
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THE SAME SINGLE SOURCE, A SINGLE CANDLE, OR SOME SINGLE1

PARAFFIN SOURCE?2

          NO, THEY DID NOT.3

Q. THANK YOU.  THAT TESTIMONY WOULD INDICATE, WOULD IT NOT,4

THAT THERE WERE THREE WAX SAMPLE DRIPPINGS IN THE HOUSE,5

CORRECT?6

A. CORRECT.7

Q. IN THREE DIFFERENT LOCATIONS, CORRECT?8

A. CORRECT.9

Q. THAT DIDN'T MATCH ANY CANDLES THAT WERE IN THE HOUSE,10

CORRECT?11

A. CORRECT.12

          THE COURT:  LET ME JUST ASK A QUESTION.  WERE THEY13

DISSIMILAR FROM EACH OTHER?14

          THE WITNESS:  YES, SIR, THAT'S WHAT I WAS READING. 15

          THE COURT:  IN OTHER WORDS, THE VARIOUS -- THE WAX16

IN THE HOUSE DIDN'T MATCH ALL -- IT WASN'T THE SAME WAX ALL17

OVER?18

          THE WITNESS:  NO, IT WASN'T THE SAME WAX ALL OVER. 19

IT WAS DIFFERENT SAMPLINGS OF DIFFERENT WAX FROM AROUND THE20

HOUSE.21

          THE COURT:  AND THEY DIFFERED FROM EACH OTHER?22

          THE WITNESS:  YES.23

          THE COURT:  AS WELL AS THE CANDLES IN THE HOUSE.24

THANK YOU.25
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BY MR. WIDENHOUSE:  1

Q. AND IF I COULD TAKE YOU TO THE BOTTOM OF THE PAGE WE WERE2

ON, LINE 24, AND ASK YOU TO START READING THERE.3

A. THE CONCLUSION WAS, MR. BROWNING, WAS THAT THE THREE4

UNKNOWNS WERE, FIRST OF ALL, UNLIKE THE EIGHT KNOWN WAX5

SAMPLES IN THE MACDONALD HOUSE, IS THAT RIGHT, FIRST OF ALL?6

          THE ANSWER IS YES.7

          AND THAT THE THREE UNKNOWNS WERE NOT SIMILAR TO EACH8

OTHER, IS THAT ALSO CORRECT?9

          THIS IS CORRECT.10

          NOW, LATER ON, AFTER THIS INITIAL EXAMINATION OF11

WAX, WERE YOU NOT ASKED TO MAKE SOME FURTHER COMPARISONS OF12

THESE THREE UNKNOWNS WITH OTHER SAMPLES THAT MAY HAVE BEEN13

TAKEN IN THE MACDONALD HOUSE?14

          YES, I RECEIVED SIX MORE CANDLES.  IF I REMEMBER15

CORRECTLY, THREE OF THOSE WERE UNBURNED, UNBURNED CANDLES OR16

UNUSED CANDLES.  THE OTHER THREE HAD BEEN USED.17

Q. AND GO ON TO THE NEXT PAGE.  I'M SORRY.  OH, I'M SORRY. 18

GO TO THE NEXT PAGE AND PICK UP AT LINE 18.19

A. SO, THEN, AS I UNDERSTAND YOUR TESTIMONY, YOU COMPARED 1420

DIFFERENT WAXES, CANDLES OR OTHER SIMILAR PARAFFIN MATERIALS21

KNOWN TO HAVE COME FROM THE MACDONALD HOUSE WITH THE THREE22

UNIDENTIFIED WAXES FOUND IN THE MACDONALD HOUSE?23

          YES.24

          AND THAT NONE OF THESE 14 KNOWN WAXES, CANDLES OR25
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PARAFFIN FROM THE MACDONALD HOUSE WERE THE SAME AS THE THREE1

UNIDENTIFIED?2

          THIS IS CORRECT.3

Q. ALL RIGHT.  NOW, ANOTHER ITEM THAT YOU IDENTIFY IN THE4

PHOTOGRAPHS WAS A PAIR OF GLASSES -- 5

A. YES.6

Q. -- THAT WERE ON THE FLOOR AND I BELIEVE YOU SAID THAT7

THERE WAS A SPOT OF BLOOD ON THE GLASSES THAT WAS TYPE O,8

WHICH WAS THE SAME AS THE BLOOD TYPE OF ONE OF THE MACDONALD9

FAMILY MEMBERS?10

A. YES, THE BABY.11

Q. OKAY.  AND WERE YOU AWARE THAT DR. MACDONALD -- WELL, YOU12

KNOW HE'S A DOCTOR, WAS A DOCTOR, OBVIOUSLY, CORRECT?13

A. CORRECT.14

Q. WORKED IN AN EMERGENCY ROOM, CORRECT?15

A. CORRECT.16

Q. HAD BEEN WORKING IN THE EMERGENCY ROOM THAT VERY WEEKEND,17

CORRECT?18

A. CORRECT.19

Q. AND YOU KNOW THAT, IN FACT, THE FBI DETERMINED THAT THAT20

WEEKEND HE HAD TREATED FIVE PATIENTS AT THE EMERGENCY ROOM21

WITH TYPE O BLOOD, CORRECT?  DO YOU KNOW THAT?22

A. NO, I DON'T KNOW THAT.  NO.23

Q. BUT YOU HAVE NO REASON TO DISBELIEVE IT IF AN FBI AGENT24

SAID THAT THAT WAS TRUE?25
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A. ABSOLUTELY NOT.1

Q. ALL RIGHT.  AND ONE OF THOSE PATIENTS HAD, IN FACT, CUT2

HIS FOOT -- RIPPED HIS -- 3

A. EXCUSE ME.  4

Q. I'M SORRY. 5

A. I'M LOSING CONNECTABILITY WITH THE -- OKAY.  I'VE GOT YOU6

NOW.7

Q. YOU GOT ME NOW?8

A. YES.9

Q. OKAY.  IF I TALK TOO FAST OR YOU NEED TO SEE MY LIPS,10

JUST LET ME KNOW AND I'LL DO THE BEST I CAN SO WE CAN11

COMMUNICATE.  12

ONE OF THOSE FIVE PATIENTS THAT HE TREATED AT THE13

EMERGENCY ROOM HAD RIPPED HIS FOOT IN AN ACCIDENT, OKAY, AND14

THAT PATIENT HAD TYPE O BLOOD.  YOU HAVE NO REASON TO15

DISBELIEVE THAT?16

A. NO.17

Q. AND CERTAINLY COULD HAVE GOTTEN A SPECK OF TYPE O BLOOD18

FROM WORKING WITH FIVE PATIENTS THAT WEEKEND IN THE EMERGENCY19

ROOM WITH TYPE O BLOOD, CORRECT? 20

A. CORRECT.21

Q. OKAY.  NOW, WITH RESPECT TO THESE GLASSES, THERE WAS ALSO22

A PINK FIBER FOUND ON THE GLASSES, WAS THERE NOT? 23

A. I DON'T RECALL.  I REALLY DON'T RECALL.24

Q. OKAY.  BUT YOU WOULDN'T -- IF THE LABORATORY REPORTS25

-3016-

Appeal: 15-7136      Doc: 31-3            Filed: 08/16/2016      Pg: 169 of 740 Total Pages:(1609 of 2180)



Ivory/Cross Page 852

September 20, 2012

SHOWED THAT A PINK FIBER HAD BEEN FOUND ON THOSE GLASSES, YOU1

WOULDN'T DISPUTE THAT THAT WAS ACCURATE --2

A. NO.3

Q. -- IF THE LAB REPORT SHOWED THAT --4

A. IF IT SAYS IT, NO.5

Q. -- THE INVESTIGATIVE REPORT SHOWED THAT?6

A. NO.7

Q. AND IN THE SAME RESPECT, IF THE INVESTIGATIVE REPORT8

SHOWED THAT SEVERAL GOVERNMENT AGENTS HAD COMPARED THAT TO A9

NUMBER OF SAMPLES OF ITEMS THAT THEY HAD TAKEN FOR -- OR10

DEBRIS THAT THEY HAD TAKEN FROM THE HOUSE AND IT DIDN'T MATCH11

ANY OF THOSE SAMPLES, YOU WOULDN'T DISPUTE THAT EITHER, IF12

THAT'S WHAT THE INVESTIGATIVE REPORT SHOW?13

A. IF THAT'S WHAT IT SHOWED, NO.14

Q. ALL RIGHT.  AND IF THEY LOOKED AT THE EVIDENCE IN THE15

EVIDENCE LOG AND DETERMINED THAT THERE WAS NO SOURCE FOR THAT16

PINK FIBER FROM ANY OF THE EVIDENCE THAT HAD BEEN TAKEN FROM17

THE CRIME SCENE, YOU WOULDN'T DISPUTE THAT EITHER?18

A. I WOULDN'T, NO.19

Q. OKAY.  WOULDN'T IT BE IMPORTANT IF THERE WAS AN UNMATCHED20

FIBER THAT COULD NOT BE TRACED TO ANY ITEM IN THE HOUSE ON DR.21

MACDONALD'S GLASSES?  AS AN INVESTIGATOR, WOULDN'T IT BE22

IMPORTANT TO YOU IF THERE WAS AN UNMATCHED FIBER ON HIS23

GLASSES THAT COULD NOT BE SOURCED TO ANY OTHER EXHIBIT THAT24

HAD BEEN COLLECTED DURING THE INVESTIGATION?25
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A. IT WOULD BE OF INTEREST.  I DON'T KNOW WHAT YOU'RE TRYING1

TO GET AT.2

Q. I'M JUST ASKING YOU AS A TRAINED INVESTIGATOR.  YOU SAID3

YOU GOT DOWN ON THE FLOOR AND PULLED THE CARPET FIBERS APART4

AND USED THE TWEEZERS TO TRY AND GET ANY AVAILABLE EXHIBITS OR5

INFORMATION TO TRY AND DETERMINE HOW THE CRIMES OCCURRED. 6

WOULDN'T IT BE IMPORTANT IF THERE WAS A FIBER ON HIS GLASSES?7

A. IT WOULD CERTAINLY BE OF INTEREST.  8

Q. OKAY.  9

A. I DON'T KNOW IF IT WOULD BE IMPORTANT BECAUSE OF THE --10

Q. IF YOU WERE TRYING TO DETERMINE WHETHER THE ACCOUNT OF A11

STRUGGLE WAS ACCURATE, WOULDN'T IT BE IMPORTANT TO SEE WHAT12

FOREIGN MATERIALS WERE ON THE GLASSES THAT YOU FOUND ON THE13

FLOOR?14

A. IN A SENSE, YES.  IN A SENSE, NO.  15

Q. WELL, WHY WOULD IT -- 16

A. FROM THE STORY THAT WE HEARD OF WHAT WAS SUPPOSED TO HAVE17

HAPPENED THERE, HE DIDN'T HAVE HIS GLASSES ON.18

Q. BUT IF THE GLASSES WERE IN THE AREA WHERE A STRUGGLE19

OCCURRED -- 20

A. EXACTLY. 21

Q. -- AND YOU FOUND THEM UP AGAINST THE WALL AND THE FLOOR,22

SORT OF IN THE CORNER, THAT WOULD NOT BE IN YOUR EXPERIENCE A23

TYPICAL PLACE FOR SOMEONE TO PUT THEIR GLASSES WHEN THEY TAKE24

THEM OFF?25
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A. NO.1

Q. YOU WOULDN'T PUT THEM ON THE FLOOR, YOU KNOW, NEXT TO A2

WALL?3

A. HUH-UH.  WELL -- 4

Q. SO, IT WOULD BE SOME INDICATION THAT PERHAPS THOSE5

GLASSES ENDED UP THERE IN A STRUGGLE?6

A. YES, PROBABLY KNOCKED OFF A TABLE OR SOMETHING.  7

Q. OR KNOCKED OFF HIS -- THE TOP OF HIS HEAD, IF HE HAD THEM8

THERE?  9

A. (NO RESPONSE.)10

Q. YOU DON'T KNOW WHERE THEY CAME FROM, BUT YOU THOUGHT IT11

WAS SIGNIFICANT THAT THERE WAS A SPOT OF TYPE O BLOOD ON HIS12

GLASSES.13

A. UH-HUH.  YES.14

Q. AND ALL I'M ASKING IS WOULDN'T IT HAVE BEEN -- MAYBE YOU15

DON'T LIKE THE WORD SIGNIFICANT -- INTERESTING --16

A. INTERESTING, YES.17

Q. -- TO DETERMINE IF THERE WAS A FIBER ON HIS GLASSES THAT18

COULD NOT BE SOURCED TO ANY ITEM IN THE APARTMENT?19

A. YES.  OF INTEREST, YES.20

Q. I'M SORRY?21

A. IT WOULD BE OF INTEREST.22

Q. NOW, YOU MENTIONED THE PRINTS ON THE ESQUIRE MAGAZINE23

THAT I THINK YOU SAID WAS UNDER -- SORT OF WEDGED UNDER THE24

COFFEE TABLE AND PART OF IT IS UNDER THE TOP OF A CHILDREN'S25
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GAME OR A BOARD OF A CHILDREN'S GAME OR SOMETHING LIKE THAT. 1

ISN'T IT TRUE THAT WHEN THAT ESQUIRE MAGAZINE WAS2

EXAMINED THAT THERE WERE FINGERPRINTS FROM SOME OF THE3

INVESTIGATING AGENTS ON THE PART OF THE MAGAZINE THAT WAS4

UNDER THE BOARD FROM THE CHILD'S GAME?5

A. I BELIEVE I HEARD SOMETHING LIKE THAT, YES.6

Q. ALL RIGHT.  I'D LIKE TO TAKE YOU TO TRIAL TRANSCRIPT 7

PAGE 3149 -- IT'S GOING TO SHOW UP IN FRONT OF YOU -- AND ASK8

YOU TO BEGIN READING AT LINE 15 AND READ THE HIGHLIGHTED9

PORTIONS.10

A. DID YOU FIND THE FINGERPRINT OF ANY OF THE INVESTIGATORS11

IN THIS CASE ALSO ON THE MAGAZINE?12

          MAY I EXPLAIN YOUR ANSWER?13

          PLEASE ANSWER YES OR NO, AND THEN YOU MAY EXPLAIN.14

          DID I FIND OTHER PRINTS OTHER THAN THE MEMBERS OF15

THE MACDONALD AND MR. HARRISON?  YES.  16

          FIRST OF ALL, DID YOU FIND THE PRINTS OF ANY17

INVESTIGATORS IN THIS CASE?18

          YES.  YES, SIR.19

          DID YOU FIND THEM?20

Q. NEXT PAGE.  I'M SORRY.  JUST KEEP READING.  WE'RE GOING21

TO COME UP A COUPLE MORE PAGES.22

A. YES.23

          HOW MANY PRINTS OF INVESTIGATORS DID YOU FIND?24

          TO THE BEST OF MY MEMORY, THREE, SIR.  25
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          ONE OR MORE OF THOSE THE FINGERPRINT OF -- THE1

QUESTION WAS, WAS ONE OR MORE OF THOSE FINGERPRINTS OF MR.2

WILLIAM IVORY?3

          YES, SIR.4

          WHO ELSE DID YOU FIND A FINGERPRINT OF WHO WAS AN5

INVESTIGATOR?6

          AN FBI AGENT.7

          WHO WAS THAT AGENT?8

          I DON'T REMEMBER HIS NAME, SIR.9

Q. BEFORE YOU PICK UP AT LINE 13, SO, IN FACT, YOUR10

FINGERPRINT WAS FOUND ON THE ESQUIRE MAGAZINE --11

A. YES.12

Q. -- THAT WAS UNDER THE CHILD'S GAME BOARD?13

A. YES.14

Q. OKAY.  NOW, PICK UP WITH LINE 13.15

A. WERE YOU ABLE TO IDENTIFY WHO IT WAS BACK AT THAT TIME,16

THOUGH, BASED UPON THE CARDS YOU GOT FROM THE FBI?17

          YES, SIR, WE RECEIVED CARDS.18

          WOULD YOU LOOK IN YOUR NOTES, PLEASE, AND TELL US19

WHO THAT FBI AGENT WAS WHO HANDLED THIS MAGAZINE?20

          I CAN'T FIND IT IMMEDIATELY, SIR, BUT I BELIEVE IT21

WAS MR. GARDNER.  22

          I'M SORRY?23

          A MR. GARDNER.24

          MR. GARDNER?25
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          YES, SIR.  1

          HE WAS AN FBI AGENT FROM WHAT OFFICE, AS FAR AS YOU2

KNEW?  DOES THAT MEAN YOU DON'T KNOW WHERE HE IS FROM, MR.3

MEDLIN?4

          MR. SEGAL, WE HAD FBI'S FROM EVERY PLACE IN NORTH5

CAROLINA, I BELIEVE; FAYETTEVILLE, CHARLOTTE, WINSTON-SALEM,6

GREENSBORO.7

          HOW MANY OF THEM WERE IN THE HOUSE AT 544 CASTLE8

DRIVE?9

          TWO THAT I KNOW OF.10

Q. OKAY.  THAT'S FINE.  SO, THERE ARE FINGERPRINTS FROM A11

NUMBER OF AGENTS ON THE ESQUIRE MAGAZINE THAT HAPPENED TO BE12

FOUND UNDER THE CHILD'S GAME BOARD?13

A. YES, I AGREE.14

Q. OKAY.  AND THERE WERE UNIDENTIFIED PRINTS AS WELL,15

CORRECT?16

A. I DON'T KNOW.17

Q. OKAY.  WELL, THEN, I NEED YOU TO READ -- IF YOU'D LOOK AT18

LINE 21 ON THE PAGE THAT'S IN FRONT OF YOU AND READ FROM19

THERE.20

A. I'M LOSING YOU AGAIN.21

Q. I'M SORRY.  IF YOU WOULD LOOK AT LINE 21 ON THE SCREEN22

AND BEGIN READING THERE.23

A. 21.  24

YOU NEVER DID IDENTIFY THE THIRD PRINT AS TO WHICH25

-3022-

Appeal: 15-7136      Doc: 31-3            Filed: 08/16/2016      Pg: 175 of 740 Total Pages:(1615 of 2180)



Ivory/Cross Page 858

September 20, 2012

INVESTIGATOR IT CAME FROM, IS THAT RIGHT? 1

          NO, SIR.  THERE WAS ONE UNIDENTIFIED FINGERPRINT.2

          HOW DO YOU KNOW IT CAME FROM AN INVESTIGATOR?  DID3

IT COME FROM ANYBODY ELSE?4

          I DON'T KNOW, SIR.5

          NOW, THERE WAS, ON THE COVER OF THE ESQUIRE6

MAGAZINE, A BLOODY FOOTPRINT -- A BLOODY FINGERPRINT, WAS7

THERE NOT?8

          BY THE TOP, DO YOU REFER TO THE FRONT EDGE, THE TOP9

EDGE?10

          COVER OR EDGE; YES, PLEASE?11

          YES, SIR.  WHAT APPEARED TO BE A FINGERPRINT,12

REDDISH IN COLOR, WAS LOCATED IN THIS POSITION HERE ON THE13

MAGAZINE.  14

          THAT WOULD BE ALONG WHAT WE WOULD CALL THE TOP EDGE15

OF THE MAGAZINE, IS THAT CORRECT? 16

          YES, SIR.17

          NOW, WHEN YOU SAW THAT, YOU WERE INTERESTED IN18

TRYING TO IDENTIFY THAT AS TO WHO IT MIGHT BELONG TO, WERE YOU19

NOT?20

          YES, SIR.21

          BUT AS A MATTER OF FACT, YOU WERE NEVER ABLE TO MAKE22

AN IDENTIFICATION BECAUSE OF THE LAB HANDLING OF THAT23

MAGAZINE, ISN'T THAT RIGHT?24

          NO, SIR. 25
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Q. ALL RIGHT.  SO, THERE'S NOW AN INDICATION THAT IN1

ADDITION TO YOUR FINGERPRINT AND THE FINGERPRINTS OF AT LEAST2

ONE OTHER AGENT ON THE ESQUIRE MAGAZINE, THERE'S AN3

UNIDENTIFIED FINGERPRINT AS WELL?4

A. OKAY.5

Q. AND THAT WOULD CERTAINLY BE SOME INDICATION THAT AN6

INTRUDER WAS IN THE HOUSE AT SOME POINT?7

A. NO, I WOULDN'T THINK SO.  8

Q. WELL --9

A. IT COULD HAVE BEEN THE FINGERPRINT OF A NEXT DOOR10

NEIGHBOR OR SOMEBODY WHO CAME BY FROM WORK OR --11

Q. CORRECT.  AND -- 12

A. -- ANYBODY WHO HAD BEEN IN THE HOUSE.13

Q. AND IT COULD HAVE BEEN A FINGERPRINT FROM SOMEBODY WHO14

WAS IN THE HOUSE THAT NIGHT AS WELL?15

A. IF THERE WAS EVER ANYBODY IN THAT HOUSE, YEAH, BUT THERE16

WASN'T.17

Q. IT WOULD BE SOME EVIDENCE THAT AN UNIDENTIFIED PERSON18

COULD HAVE BEEN IN THE HOUSE THAT NIGHT?19

A. NO, IT WOULDN'T INDICATE THAT TO ME.  IT WOULD INDICATE20

TO ME THAT SOMEBODY TOUCHED THAT MAGAZINE.  IT COULD HAVE BEEN21

THE PERSON WHO SOLD THE MAGAZINE TO HIM OR DELIVERED IT IF IT22

WAS THE MAILMAN.23

Q. ALL RIGHT.  IN YOUR SEARCH OR EXAMINATION OF THE HOUSE,24

YOU DISCOVERED, DID YOU NOT, A NUMBER OF FINGERPRINTS THAT YOU25
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WERE NOT ABLE TO IDENTIFY?1

A. THERE WERE A NUMBER.  I DON'T KNOW THE EXACT NUMBER, BUT,2

YES.3

Q. ALL RIGHT.  I'M GOING TO TAKE YOU TO DEFENSE EXHIBIT4

5005, AND IT'S A TRANSCRIPT PAGE, AND I'D ASK IF YOU WOULD5

READ THE HIGHLIGHTED PORTION THERE.6

A. MR. MEDLIN, WITH RESPECT TO THE TIME THAT YOU FINALLY7

LEFT THE ARMY, OF THE PRINTS THAT YOU DUSTED OR TESTED AT THE8

MACDONALD APARTMENT, IF YOU WOULD TELL US, SIR, HOW MANY9

FINGERPRINTS AND PALM PRINTS YOU WERE ABLE TO IDENTIFY AS10

BELONGING TO SOME UNNAMED INDIVIDUAL?11

          MAY I REFER TO MY NOTES HERE?  AND THIS TIME THESE12

ARE THE CORRECT NOTES, SIR.  OF THE LATENT PRINTS THAT WE13

DEVELOPED AND PROCESSED IN THE APARTMENT, WE IDENTIFIED 2614

FINGERPRINTS AND 11 PALM PRINTS.  NOT IDENTIFIED WERE 1715

FINGERPRINTS AND 14 PALM PRINTS.16

(DEFENSE EXHIBIT NUMBER 500517

WAS IDENTIFIED FOR THE RECORD.)18

Q. ALL RIGHT.  SO, THERE WERE A NUMBER OF FINGERPRINTS AND19

PALM PRINTS AT THE CRIME SCENE THAT COULD NOT BE IDENTIFIED?20

A. YES.  21

Q. OKAY.  22

A. BUT I WOULDN'T THINK THAT BEING UNUSUAL. 23

Q. WELL, WHETHER IT'S UNUSUAL OR NOT, WOULD IT NOT BE SOME24

EVIDENCE THAT THERE WAS ANOTHER PERSON IN THE HOUSE THAT 25
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NIGHT BESIDES THE MACDONALD FAMILY?1

A. NO, NOT PARTICULARLY THAT NIGHT.  NO.  IT COULD HAVE BEEN2

FROM A MAINTENANCE CREW THAT HAD COME IN THE DAY BEFORE OR A3

WEEK BEFORE OR COULD HAVE BEEN --4

Q. OR THAT NIGHT?5

A. YEAH.  OR COULD HAVE BEEN -- 6

Q. OR THAT NIGHT?7

A. OR THAT NIGHT.8

Q. ALL RIGHT.  THAT'S ALL I'M ASKING.  IT'S SOME EVIDENCE9

THAT SOMEBODY MIGHT HAVE BEEN THERE THAT NIGHT OTHER THAN THE10

MACDONALD FAMILY, CORRECT?11

A. YOU COULD PROBABLY STRETCH IT TO SAY THAT, YEAH.12

Q. WELL, WHY IS IT A STRETCH, AGENT IVORY, TO SAY THEY MIGHT13

HAVE BEEN PUT THERE THAT NIGHT AS OPPOSED TO TWO WEEKS BEFORE?14

A. SAY THAT AGAIN.15

Q. WHY IS IT A STRETCH TO SAY THEY MIGHT HAVE BEEN PUT THERE16

THAT NIGHT AS OPPOSED TO MIGHT HAVE BEEN PUT THERE TWO DAYS17

BEFORE?18

A. I STILL DON'T KNOW WHAT YOU'RE TRYING TO GET AT.19

Q. WELL, YOU SAID IT WOULD BE A STRETCH --20

A. YEAH.21

Q. -- TO SAY THAT AN UNIDENTIFIED FINGERPRINT AT A CRIME22

SCENE MIGHT HAVE BEEN PLACED AT THE TIME OF THE CRIME.  YOU23

SAID THAT WOULD BE A STRETCH.24

A. YEAH.25
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Q. WHY WOULD IT BE A STRETCH ANYMORE TO SAY IT WAS THEN THAN1

TWO WEEKS BEFORE AS YOU SUGGESTED?2

A. IT COULD HAVE BEEN EITHER.3

Q. THAT'S FINE.  THAT'S ALL I WAS -- IT COULD HAVE BEEN4

EITHER.  THAT'S FINE.  NOW, YOU TALKED ABOUT INVESTIGATING OR5

TALKING TO GREG MITCHELL, CORRECT?6

A. YES.7

Q. AND YOU TALKED TO HIM BECAUSE YOU THOUGHT HE MIGHT HAVE8

HAD INFORMATION ABOUT THE CRIME?9

A. YES.10

Q. MIGHT HAVE BEEN THERE?11

A. YES.12

Q. POSSIBLE SUSPECT?13

A. YES.14

Q. ALL RIGHT.  AND HE, OF COURSE, DENIED BEING THERE?15

A. YES.16

Q. NOT UNUSUAL FOR SOMEBODY TO DENY BEING AT A CRIME SCENE?17

A. (WITNESS NODS HEAD.)18

Q. AND HE SAID HIS GIRLFRIEND, HELENA STOECKLEY, WASN'T19

THERE EITHER.20

A. (WITNESS NODS HEAD.)21

Q. NOT UNUSUAL FOR SOMEBODY TO DENY THAT SOMEONE THEY'RE22

ASSOCIATED WITH OR FOND OF WASN'T AT A CRIME SCENE?23

A. I WOULD SAY SO.  PROBABLY.24

Q. AND YOU RELIED ON A POLYGRAPH EXAMINATION AND THAT25
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BECAUSE OF THAT YOU ELIMINATED HIM AS A SUSPECT?1

A. YES.2

Q. OKAY.  AND IF HE MADE STATEMENTS TO OTHER PEOPLE SAYING3

HE WAS THERE, WOULD YOU NECESSARILY DISCOUNT THOSE STATEMENTS4

BECAUSE OF A PAST POLYGRAPH?5

A. WELL, THAT'S WHY WE POLYGRAPHED HIM.6

Q. SO, ARE YOU TAKING THE POSITION THAT A POLYGRAPH7

EXAMINATION IS ALWAYS A HUNDRED PERCENT ACCURATE?8

A. NOT ALWAYS A HUNDRED PERCENT ACCURATE, BUT THE POLYGRAPH9

EXAMINATION WITH HIS SUBSEQUENT POST-TEST INTERVIEW OR10

INTERROGATION, I THINK, IS ENOUGH TO CLEAR HIM.11

Q. BUT IT DEPENDS A LOT IN PART ON THE PHYSIOLOGICAL12

REACTIONS OF THE PERSON WHO'S BEING QUESTIONED?13

A. EXACTLY.14

Q. OKAY.  AND DIFFERENT PEOPLE HAVE DIFFERENT PHYSIOLOGICAL15

REACTIONS WHEN THEY TELL A FALSEHOOD, DON'T THEY?  16

A. I DON'T KNOW.17

Q. OKAY.  AND IT DEPENDS ON THE ABILITY OF THE EXAMINER TO18

ASK THE QUESTIONS CORRECTLY, TO HAVE THE PERSON WHO IS BEING19

INTERROGATED IN AN APPROPRIATE FRAME OF MIND, CORRECT?20

A. CORRECT.21

Q. TO READ THE CHARTS CORRECTLY?  22

A. CORRECT.23

Q. ALL RIGHT.  SO, THERE IS CERTAINLY THE POSSIBILITY OF24

HUMAN ERROR SOMEWHERE ALONG THE WAY IN ANY SITUATION?25
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A. IN ANY SITUATION.1

Q. OKAY.  AND IF I COULD TAKE YOU TO DEFENSE EXHIBIT 5029,2

AND DOES THAT APPEAR TO BE AN AFFIDAVIT OF AN EVERETT MORSE?3

A. YES, IT IS.4

(DEFENSE EXHIBIT NUMBER 50295

WAS IDENTIFIED FOR THE RECORD.)6

Q. OKAY.  AND WOULD YOU READ THE HIGHLIGHTED PORTION OF7

PARAGRAPH TWO?8

A. FROM IN OR ABOUT AUGUST 1972 TO 1974, WHILE I WAS A9

STUDENT AT THE UNIVERSITY OF NORTH CAROLINA IN CHARLOTTE,10

NORTH CAROLINA, I RESIDED AT 6400 COUNTRYSIDE DRIVE, APARTMENT11

NUMBER TWO, LOCATED IN THE CITY OF CHARLOTTE.  12

Q. THANK YOU.  COULD YOU READ THE HIGHLIGHTED PORTION OF13

PARAGRAPH THREE?14

A. DURING THE TIME I LIVED AT COUNTRYSIDE APARTMENTS A MAN15

BY THE NAME OF GREG MITCHELL LIVED ACROSS THE STREET.  16

Q. AND COULD YOU READ THE HIGHLIGHTED PORTION OF PARAGRAPH17

FIVE?18

A. A FEW DAYS AFTER I MENTIONED THAT I NEEDED GOLF BALLS,19

MITCHELL PRODUCED A CASE OF NEW GOLF BALLS AND DEMANDED THAT I20

PAY HIM FOR HIM.  I WAS IN HIS APARTMENT AT THE TIME.  WHEN I21

STATED THAT I DID NOT WANT THE GOLF BALLS AND WOULD NOT PAY22

FOR THEM MITCHELL BECAME VERY ANGRY AT ME.  HE TOLD ME, YOU23

NEED TO TAKE THESE, REFERRING TO THE GOLF BALLS, AND TOLD ME24

THAT IF I DID NOT TAKE AND PAY FOR THE GOLF BALLS HE WOULD25
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MURDER ME AS HE MURDERED JEFFREY MACDONALD'S FAMILY.  I BECAME1

EXTREMELY FRIGHTENED WHEN MITCHELL MADE THIS THREAT BECAUSE I2

HAD OBSERVED THE GUNS AND KNIVES IN HIS APARTMENT ON NUMEROUS3

OCCASIONS.  AFTER THREATENING ME, MITCHELL ISSUED ANOTHER4

THREAT TELLING ME THAT IF I EVER MENTIONED HIS INVOLVEMENT IN5

THE MACDONALD MURDERS TO ANYONE HE WOULD KILL ME.6

Q. ALL RIGHT.  AND CAN YOU READ THE SIGNATURE LINE?  DOES IT7

APPEAR TO BE SIGNED BY EVERETT MORSE?8

A. EVERETT MORSE, YES.9

Q. AND DOES IT APPEAR TO BE NOTARIZED BY A NOTARY PUBLIC?10

A. YES.11

Q. WHICH, IN YOUR EXPERIENCE, WOULD MEAN HE WAS SWORN BEFORE12

HE MADE THE STATEMENT?13

A. I DON'T KNOW.14

Q. WELL, IN YOUR EXPERIENCE, IS THAT WHAT A NOTARY DOES15

BEFORE THEY WITNESS A SIGNATURE OR DO YOU NOT KNOW?16

A. NO.  ALL HE SAYS IS THIS YOUR SIGNATURE?  CAN YOU SHOW ME17

SOMETHING THAT HAS YOUR SIGNATURE ON IT?  AND HE CAN VERIFY IT18

FROM THERE.  HE DOESN'T HAVE TO -- 19

Q. ALL RIGHT.  WELL, COULD YOU READ THE NOTARIZATION LINE20

RIGHT UNDER EVERETT MORSE'S NAME?  DOES IT NOT SAY SWORN TO21

BEFORE ME?22

A. SWORN ON THIS 25TH DAY OF JULY 2003.23

Q. AND THAT WOULD INDICATE TO YOU, WOULD IT NOT, THAT HE WAS24

UNDER OATH WHEN HE SIGNED THIS AFFIDAVIT?25
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A. YES.1

Q. IF I COULD GO TO EXHIBIT 5030 AND ASK YOU IF THAT APPEARS2

TO BE AN AFFIDAVIT OF A BRYANT LANE?  IT APPEARS TO BE AN3

AFFIDAVIT?  4

A. YES.5

(DEFENSE EXHIBIT NUMBER 50306

WAS IDENTIFIED FOR THE RECORD.)7

Q. AND I'M GOING TO READ THIS TO MOVE THINGS ALONG A LITTLE8

BIT.  HE SAID -- DOESN'T HE SAY IN PARAGRAPH ONE I'VE BEEN9

EMPLOYED FOR OVER 15 YEARS AS A DRIVER AT YELLOW FREIGHTS AND10

THEN SAYS I MET AND BECAME A GOOD FRIEND OF GREGORY MITCHELL11

WHEN MY WIFE NORMA AND I BEFRIENDED GREG AND HIS WIFE.  IT12

SAYS THAT? 13

A. YES.14

Q. OKAY.  AND HE'S 62 YEARS OLD, AT THE END OF PARAGRAPH15

ONE, CORRECT?16

A. YES.17

Q. ALL RIGHT.  THEN I'M GOING TO SCROLL DOWN A LITTLE BIT18

AND ASK YOU IF YOU WOULD READ PARAGRAPH TEN, THE HIGHLIGHTED19

PORTION.20

A. GREGORY MITCHELL STATED TO ME THAT HE KILLED JEFFREY21

MACDONALD'S FAMILY.  HIS WORDS WERE WE KILLED THEM.  MITCHELL22

BECAME AWARE THAT HE HAD KILLED -- MITCHELL BECAME AWARE THAT23

HE HAD KILLED THE FAMILY, AND JEFFREY MACDONALD WAS FOUND24

ALIVE, AFTER THE MURDERS WERE COMMITTED.  I AM NOT CERTAIN OF25
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THE DATE OF THESE FINAL ADMISSIONS, BUT I BELIEVE IT WAS ABOUT1

TWO WEEKS BEFORE HIS DEATH.  I DO KNOW THAT GREGORY MITCHELL2

WAS AWARE THAT HE WAS DYING AT THE TIME HE MADE THE ABOVE3

STATEMENTS.  I TOLD GREG THAT THE DOCTOR THOUGHT HE MIGHT BE4

ABLE TO STAY ALIVE FOR AT LEAST SIX MORE MONTHS IF HE WOULD5

STOP DRINKING.  HE STATED TO ME THAT HE COULD NOT QUIT6

DRINKING BECAUSE OF HIS GUILT OVER THE MURDERS HE HAD7

COMMITTED.8

Q. ALL RIGHT.  AND I'M GOING TO SCROLL DOWN TO THE BOTTOM OF9

THE AFFIDAVIT AND ASK YOU IF IT DOESN'T APPEAR TO BE SIGNED BY10

BRYANT LANE, CORRECT?11

A. YEAH, THE SIGNATURE OF BRYANT LANE IS THERE.12

Q. AND IT IS NOTARIZED BY A NOTARY PUBLIC?13

A. YES.14

Q. AND APPEARS TO HAVE BEEN SIGNED AND SWORN UNDER OATH, THE15

HIGHLIGHTED PORTION?16

A. IT APPEARS TO BE.17

Q. ALL RIGHT.  OKAY.  AND I WANT TO TAKE YOU BACK TO THE18

CRIME SCENE AND ASK YOU ONE QUESTION.  ISN'T IT TRUE THAT19

THERE WAS A BURNT MATCH FOUND IN KRISTEN'S BEDROOM?20

A. I DON'T KNOW.  I DO NOT RECALL.21

Q. ALL RIGHT.  IF THERE WAS -- IF THERE WAS EVIDENCE THAT IT22

WAS SEIZED FROM KRISTEN'S BEDROOM YOU WOULDN'T DOUBT THAT IT23

ACTUALLY CAME FROM THERE?24

A. IF YOU CAN FIND IT IN THE EVIDENCE RECEIPTS, I WOULD HAVE25
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NO ARGUMENT WITH IT.1

Q. ALL RIGHT.  AND ARE YOU AWARE -- I MEAN, YOU HAVE READ2

THE POLYGRAPH REPORT AND THE SUBSEQUENT STATEMENT OF GREG3

MITCHELL TALKING ABOUT HE HADN'T SEEN HELENA STOECKLEY GETTING4

OUT OF HER CAR OR SOMETHING LIKE THAT OR MR. POSEY SAID HE SAW5

THAT AND HE SAID THAT WASN'T TRUE.6

A. THAT WASN'T TRUE, YES.7

Q. ARE YOU AWARE THAT HELENA STOECKLEY WAS SEEN AT A DUNKIN'8

DONUTS ABOUT 11:00 P.M. ON THE NIGHT OF THE EARLY MORNING9

HOURS THAT THE MEMBERS OF THE MACDONALD FAMILY WERE KILLED? 10

A. ABOUT ELEVEN O'CLOCK THAT NIGHT? 11

Q. YES.12

A. IT'S VERY POSSIBLE.13

Q. OKAY.  AND SHE WAS WITH TWO WHITE MEN, CORRECT?14

A. I DON'T KNOW.15

Q. OKAY.  16

A. I DON'T KNOW.17

Q. YOU DIDN'T HEAR THAT?18

A. I HEARD IT, BUT I DON'T KNOW ALL THE PARTICULARS OF IT.19

Q. OKAY.  SO, YOU DON'T DENY THAT THERE IS AN INDICATION20

THAT HELENA STOECKLEY WAS AT A DUNKIN' DONUTS AT 11:00 P.M.,21

BEFORE THE MACDONALD FAMILY WAS KILLED, WITH TWO WHITE MEN AND22

A BLACK MAN?23

A. I CAN'T ARGUE WITH YOU BECAUSE I DON'T KNOW.  24

Q. AND, OF COURSE, DR. MACDONALD'S ACCOUNT OF THE INCIDENT25
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WAS THAT A WOMAN IN A FLOPPY HAT AND BLONDE HAIR, A BLONDE1

WIG, WITH TWO WHITE MALES AND A BLACK MALE CAME IN THE HOUSE2

AND ASSAULTED HIM AND KILLED HIS FAMILY.  THAT WAS HIS3

ACCOUNT, WASN'T IT?4

A. THAT WAS HIS ACCOUNT.5

Q. AND HELENA STOECKLEY WAS CONSIDERED A SUSPECT AT ONE TIME6

BY INVESTIGATORS, WASN'T SHE?7

A. A PERSON OF INTEREST, YES.8

Q. OKAY.  A PERSON OF INTEREST.  IS THAT A LOT DIFFERENT9

FROM A SUSPECT?10

A. I WOULD SAY YES.11

Q. OKAY.  SHE WAS CONSIDERED A PERSON OF INTEREST, OKAY. 12

NOW, THE LAST THING I WANT TO ASK ABOUT WITH REGARD TO THE13

CRIME SCENE WAS THE COFFEE TABLE IN THE LIVING ROOM.  IT WAS14

TURNED UPSIDE DOWN?  15

A. YES.16

Q. DID YOU TESTIFY ABOUT THAT AT THE ARTICLE 32 HEARING?17

A. I MAY HAVE.  I MAY HAVE.  I'M NOT SURE.  THERE WAS A LOT18

OF TESTIMONY THERE.19

Q. WELL, DO YOU RECALL WHETHER YOU TALKED ABOUT OR TESTIFIED20

AT ANY POINT THAT YOU ATTEMPTED TO MAKE THE COFFEE TABLE TURN21

OVER AND LAND THAT WAY?22

          THE COURT:  I'M SORRY.  WHAT WAS YOUR QUESTION23

AGAIN?24

BY MR. WIDENHOUSE:  25
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Q. DID YOU -- HAVE YOU TESTIFIED BEFORE THAT YOU STOOD THE1

COFFEE TABLE UPRIGHT AND ATTEMPTED TO KNOCK IT OVER TO SEE IF2

IT FELL IN THE SAME WAY THAT YOU SAW IT WHEN YOU CAME TO THE3

HOUSE?4

A. I MAY HAVE TESTIFIED TO THAT, I'M NOT SURE, BUT I KNOW5

THAT I HAVE TRIED THAT.  6

Q. AND WHAT WAS THE RESULT OF YOUR TRYING?7

A. THAT THE COFFEE TABLE, BEING SO TOP HEAVY, NO MATTER HOW8

YOU TRIED TO DO ANYTHING BUT SET IT DOWN ON ITS SIDE, IT WOULD9

ROLL OVER AND LAND ON ITS TOP, LEGS UP.10

Q. OKAY.  I'M GOING TO TAKE -- SO, YOUR POSITION WAS YOU11

WERE NEVER ABLE TO GET IT TO DO THAT?12

A. NEVER.13

Q. ALL RIGHT.  I'M GOING TO TAKE YOU TO THE ROCK REPORT14

AGAIN, WHICH IS EXHIBIT 5076, AND DIRECT YOUR ATTENTION TO THE15

HIGHLIGHTED PORTION THAT'S GOING TO COME UP ON THE SCREEN,  16

LET'S PULL IT UP FOR YOU, AND ASK YOU TO READ PARAGRAPH 12,17

WHICH IS THE HIGHLIGHTED PORTION.18

A. DURING THE COURSE OF THE HEARING, CID AGENTS IVORY AND19

SHAW TESTIFIED THAT THEY HAD KICKED, PUSHED AND/OR KNOCKED20

OVER THE COFFEE TABLE IN THE LIVING ROOM AND IT HAD NOT -- DID21

NOT COME TO REST ON ITS EDGE.22

Q. OKAY.  HOLD ON ONE SECOND BEFORE YOU READ THE REST OF IT. 23

SO, YOU DID TESTIFY THERE THAT YOU TRIED TO DO IT AND YOU24

COULDN'T MAKE IT HAPPEN?25
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A. DEPENDING ON WHERE THIS CAME FROM, YEAH.1

          MADAM CLERK:  WHAT WAS THAT DOCUMENT NUMBER?2

          MR. WIDENHOUSE:  IT'S THE ROCK REPORT.3

          THE WITNESS:  OKAY.  THIS WAS PART OF THE ROCK4

REPORT?5

          MR. WIDENHOUSE:  YES.6

BY MR. WIDENHOUSE:  7

Q. OKAY.  AND WOULD YOU READ THE NEXT LINE?8

A. ON THE INVESTIGATING OFFICER'S SECOND VISIT TO THE9

MACDONALD APARTMENT, HE KNOCKED OVER THE COFFEE TABLE IN THE10

LIVING ROOM, THE TABLE STRUCK THE ADJACENT CHAIR AND LANDED ON11

ITS EDGE.12

Q. SO, APPARENTLY, ACCORDING TO THE ROCK REPORT, COLONEL13

ROCK WAS ABLE TO GO TO THE HOUSE AND DO WHAT YOU WERE UNABLE14

TO DO?  15

A. I DON'T KNOW HOW HE SET UP THE FURNITURE FOR THE TEST,16

BUT I KNOW THERE WAS AN APPRECIABLE DISTANCE BETWEEN THAT17

ROCKING CHAIR AND THE EDGE OF THAT TABLE.18

Q. BY THE TIME YOU GOT THERE THAT NIGHT?19

A. YES.20

Q. OKAY.  AND AGAIN, YOU WEREN'T THE FIRST PERSON THERE?21

A. NO, I WAS NOT.22

          MR. WIDENHOUSE:  THANK YOU, YOUR HONOR.  NO FURTHER23

QUESTIONS.24

          THE COURT:  REDIRECT.25
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          MS. COOLEY:  YES.  THANK YOU, YOUR HONOR.1

R E D I R E C T   E X A M I N A T I O N 3:59 P.M.2

BY MS. COOLEY:  3

Q. NOW, MR. IVORY, THE ROCK REPORT, THAT WAS AFTER THE4

ARTICLE 32 HEARING IN 1970, RIGHT?5

A. IN THE -- YEAH.6

Q. SO, WAY BEFORE THE TRIAL IN 1979?7

A. OH, YES.8

Q. AND MR. MACDONALD TOLD YOU THAT HE WAS NOT WEARING HIS9

GLASSES WHEN HE WAS ATTACKED, CORRECT?10

A. YES.  HE HAD STATED HE'D BEEN READING EARLIER AND 11

FINISHED X NUMBER OF PAGES OF A BOOK AND THEN DECIDED TO GO TO12

SLEEP AND PUT THE BOOK DOWN AND THAT WAS IT.13

Q. AND TOOK HIS GLASSES OFF?14

A. YES.15

Q. NOW, YOU DIDN'T PUT THE ESQUIRE MAGAZINE UNDERNEATH THE16

COFFEE TABLE, DID YOU?17

A. NO, MA'AM, I DIDN'T.18

Q. IF I COULD HAVE GOVERNMENT 43.  IF YOU COULD ZOOM IN ON19

THE BREAST AREA.  NOW, WE'RE LOOKING AT GOVERNMENT 33.  DOES20

THAT APPEAR EXPOSED TO YOU?21

A. NO, NOT REALLY.22

Q. I'M SORRY, 43.  OKAY.  NOW, YOU INTERVIEWED -- THANK YOU. 23

YOU INTERVIEWED MR. MACDONALD ON APRIL 6TH OF 1970, CORRECT?24

A. YES, I DID.25
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Q. AND THAT WAS ALONG WITH MR. SHAW AND MR. GREBNER?1

A. YES.2

Q. OKAY.  AND IN THAT INTERVIEW DIDN'T MR. MACDONALD TELL3

YOU THAT HE'S THE ONE WHO COVERED HIS WIFE WITH THE PAJAMA4

TOP?5

A. YES, HE DID.6

Q. AND --7

A. I THINK HE SAID SOMETHING ABOUT HE COULD HEAR AIR COMING8

THROUGH HER CHEST AND HE PUT IT OVER HER, I GUESS, TO SEAL IT. 9

I DON'T KNOW.10

Q. AND SO HE TOLD THE THREE OF YOU THAT HE, IN FACT, PUT 11

THE --12

A. YEAH.  YEAH, HE DID.  YES, HE DID.13

Q. AND --14

A. AND IF I CAN ADD.  WHEN THE FIRST M.P.'S ARRIVED THERE, I15

BELIEVE IT WAS MILITARY POLICE PATROLMAN MICA, WHO WENT TO16

JEFFREY MACDONALD TO SEE IF HE COULD GIVE HIM SOME FIRST AID 17

AND THERE WAS NO ROOM FOR ANYBODY TO GET BETWEEN HIM AND18

COLETTE MACDONALD.  SO, I CAN'T IMAGINE HOW THESE PEOPLE SAY19

THAT THEY SAW IT LAYING SOMEWHERE ELSE AND THEN THREW IT OVER20

THE BODY, IT JUST DOESN'T RING.21

Q. AND WHEN YOU SAY BETWEEN HIM YOU MEAN BETWEEN MR.22

MACDONALD AND COLETTE?23

A. YES.24

Q. YOU SAID THAT DOESN'T RING TRUE TO YOU?25

-3038-

Appeal: 15-7136      Doc: 31-3            Filed: 08/16/2016      Pg: 191 of 740 Total Pages:(1631 of 2180)



Ivory/Redirect Page 874

September 20, 2012

A. NO.1

Q. NOW, HOW MUCH WAX WAS THERE IN THIS HOUSE?2

A. IT WASN'T COVERED, BUT IT WAS ON CHAIRS WHERE, YOU KNOW,3

LIKE A CANDLE HAD BEEN SET.  A LOT OF THE WAX THAT WE PICKED4

UP AND SENT TO THE LAB HAD BEEN ON FURNITURE FOR QUITE AWHILE. 5

YOU COULD SEE HOUSEHOLD DEBRIS IN IT.  SO, IT WAS NOT LIKE THE6

CANDLES WERE JUST BURNT THAT NIGHT.7

Q. AND WHEN YOU BURN A CANDLE OUT, YOU THROW IT AWAY?8

A. YES.9

          THE COURT:  EXCUSE ME.  YOU SAY THAT THE CANDLE WAS10

SET.  DO YOU MEAN IT WAS PUT DOWN ON IT?11

          THE WITNESS:  NO, THE CANDLE WAX WERE AS IF SOMEBODY12

HAD SET A CANDLE ON THE EDGE OF A CHAIR OR ON THE TABLE OR13

SOMETHING AND LET IT BURN DOWN AND THEN IT WAS TAKEN OFF AND14

THROWN AWAY.15

          THE COURT:  ALL RIGHT.  THANK YOU.  I'M SORRY.16

BY MS. COOLEY:  17

Q. IF I COULD HAVE GOVERNMENT 542 AND IF YOU COULD FLIP18

THAT.  DOES THIS SHOW WHAT YOU WERE TALKING ABOUT, MR. IVORY?19

A. THAT'S EXACTLY WHAT I'M TALKING ABOUT.20

Q. AND THAT CHAIR IS ONE OF THE DINING ROOM CHAIRS?21

A. YES, BUT IT WAS IN THE BEDROOM.22

Q. IN THE BEDROOM.  AND THAT CIRCLE, THE RED CIRCLE THAT'S23

ON THIS PHOTOGRAPH, WHAT IS CIRCLED?24

A. WAX, HOUSE WAX OR CANDLE WAX.25
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(GOVERNMENT EXHIBIT NUMBER 5421

WAS IDENTIFIED FOR THE RECORD.)2

Q. AND THESE ARE FROM THE CRIME SCENE PHOTOS?3

A. YES, THEY ARE.4

Q. MAY I HAVE TRIAL DAY 28, PAGE 217.  AND IF YOU COULD5

START READING -- IF YOU COULD BLOW UP AT LINE 12.  6

A. WHAT ABOUT THE FIBER FOUND ON JEFFREY'S GLASSES IN THE7

LIVING ROOM?  THEY HAVE TRIED AND TRIED AND TRIED AND THEY8

CANNOT FIND ANY SOURCE FROM WITHIN THE MACDONALD HOUSE WHERE9

THAT FIBER CAME FROM.  WHERE DO THEY THINK IT CAME FROM?  IT10

FLEW IN THE WINDOW?  NONSENSE.  YOU HAVE A RIGHT TO BELIEVE11

THAT THAT FIBER IS ONE MORE PIECE OF PHYSICAL EVIDENCE THAT12

SUPPORTS AN OPPOSITE INFERENCE FROM WHAT THE GOVERNMENT WANTS.13

Q. CONTINUE.  14

A. UNIDENTIFIED HAIR -- THERE IS HAIR IN THIS CASE.  THE15

GOVERNMENT HAS FOUND AND THEY HAVE HAD MACDONALD'S SAMPLE16

WHICH WAS GIVEN TO THEM AND THEY STILL, TO THIS DAY, CANNOT17

ASCRIBE IT TO ANY MEMBER OF THE FAMILY.  18

THERE ARE FINGERPRINTS.  WE TALKED ABOUT THE --19

Q. NEXT PAGE, PLEASE.20

A. WE TALKED ABOUT THE ONES THAT WERE FOUND AND THAT WERE21

NOT LIFTED PROPERLY, THE ONES THAT WERE FOUND AND WERE NOT22

IDENTIFIED OR PARTIALLY OR NOT COMPLETE, THE ONES THAT WERE23

NEVER FOUND WERE BECAUSE THEY DID NOT PROCESS THE CRIME SCENE.24

WHAT ABOUT THE CANDLE WAX?  THREE DIFFERENT CANDLES25

-3040-

Appeal: 15-7136      Doc: 31-3            Filed: 08/16/2016      Pg: 193 of 740 Total Pages:(1633 of 2180)



Ivory/Redirect Page 876

September 20, 2012

PRODUCED THREE DIFFERENT TYPES OF WAX.  THEY WENT AND THEY1

ROUNDED UP EVERYTHING IN THE MACDONALD HOUSE.  THEY FOUND 142

CANDLES.  THEY TOOK IT TO THE LAB.  WHEN THEY GOT DONE WITH3

THEIR BEST EFFORTS, WHAT DID THEY FIND?  THAT THAT WAX THAT4

WAS FOUND IN THE MACDONALD HOUSE -- IN THE LIVING ROOM -- JEFF5

SAYS THAT HE REMEMBERS A WOMAN WITH A FLICKERING LIGHT --6

WHICH I THINK IS A REASONABLE CONCLUSION WHERE THEY ARE7

TALKING ABOUT A WOMAN WITH A CANDLE.  THE REASONABLE8

CONCLUSION FROM ALL THIS IS THAT IF EVIDENCE OF -- THAT THAT9

IS EVIDENCE OF THE TRUTH.  NOW, WHAT DID THE GOVERNMENT DO10

ABOUT THAT?  11

Q. OKAY.  LET ME STOP YOU THERE.  AND THAT'S FROM MR.12

SEGAL'S CLOSING ARGUMENT.  SO, THERE WERE MAYBE THREE MEDICS13

WHEN YOU GOT THERE?  14

A. YES.15

Q. AND YOU TESTIFIED ABOUT THAT AT TRIAL?16

A. YES.17

Q. AND YOU TESTIFIED ABOUT THE M.P.'S THAT ARRIVED AT THE18

SCENE BEFORE YOU AT TRIAL?19

A. YES, I DID.20

Q. AND AT TRIAL THERE WAS EVIDENCE PRESENTED THAT THERE WERE21

FINGERPRINTS ON THE ESQUIRE, YOUR FINGERPRINTS, ANOTHER22

AGENT'S AND THEN SOME THAT WERE UNIDENTIFIED?23

A. YES.24

Q. THERE WAS EVIDENCE PRESENTED AT TRIAL THAT THERE WERE25
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UNIDENTIFIED FINGERPRINTS IN THE HOUSE?1

A. YES.2

Q. THERE WAS EVIDENCE PRESENTED AT TRIAL THAT THERE WAS A3

FIBER ON MR. MACDONALD'S GLASSES?4

A. I'M NOT SURE.5

Q. OKAY.  OR FROM THE TRANSCRIPT YOU JUST READ?6

A. FROM THE TRANSCRIPT, I'D SAY A HUNDRED PERCENT, YES.7

Q. THERE WAS EVIDENCE THAT THERE WAS UNMATCHED WAX?8

A. YES.9

Q. AND THERE WERE A NUMBER OF OTHER UNIDENTIFIED10

FINGERPRINTS IN THE HOUSE, IS THAT RIGHT? 11

A. YES.12

Q. AND A JURY OF 12 CONSIDERED ALL OF THAT AND STILL FOUND13

HIM GUILTY?14

A. OH, YES.15

Q. OKAY.  NOW, LET ME ASK YOU ABOUT FIBERS.  YOU SAID THAT16

THERE WAS DEBRIS ALL OVER ANY HOUSE, REGULAR HOUSEHOLD DEBRIS?17

A. OH, YES.  EVERY HOUSE HAS ITS DEBRIS.18

Q. OKAY.  AND YOU CAN'T DATE THAT DEBRIS, CAN YOU?19

A. NO.  NO, YOU CAN'T.20

Q. WHY NOT?21

A. IT COMES AND GOES.  IT BLOWS IN WHEN YOU OPEN A DOOR OR A22

WINDOW.  THERE'S JUST NO WAY OF SAYING THIS WAS HERE LAST WEEK23

OR THIS CAME HERE TODAY.24

Q. NOW, YOU ALSO TESTIFIED THAT THERE WERE FIBERS OVER --25
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THROUGHOUT THE HOUSE IN CERTAIN LOCATIONS?1

A. YES.2

Q. FIBERS FROM THE PAJAMA TOP OF DR. MACDONALD?3

A. YES.4

Q. OKAY.  AND YOU ARE ABLE TO DATE THOSE FIBERS, CORRECT?5

A. YES.6

Q. WHY?7

A. BECAUSE OF THE BLOOD AND THE OTHER EVIDENCE THAT WENT8

ALONG WITH THAT, WE COULD SAY THAT -- AND WITH THE TESTIMONY9

OF JEFFREY MACDONALD WHEN WE INTERVIEWED HIM THAT HE WAS10

WEARING THAT SHIRT AND IT WAS RIPPED OPEN WE KNEW THAT THERE11

SHOULD HAVE BEEN SOME DEBRIS FROM THAT SHIRT IN THAT HOUSE12

THAT NIGHT.13

Q. AND YOU'RE AWARE, AREN'T YOU, THAT THE CID14

REINVESTIGATION AND THE FBI INVESTIGATION RAN THE UNKNOWN15

FINGERPRINTS IN THE HOUSE AGAINST GREG MITCHELL AND DIDN'T16

MATCH THEM TO HIM, IS THAT RIGHT? 17

A. THAT'S CORRECT.18

Q. AND YOU'RE ALSO AWARE, AREN'T YOU, THAT IN THE DNA TEST19

CONDUCTED ON THE SAMPLES THAT WERE COLLECTED FROM THE20

MACDONALD CRIME SCENE, THAT NONE OF THE SAMPLES THAT WERE21

TESTED CAME ACROSS AS A MATCH TO GREG MITCHELL, IS THAT22

CORRECT? 23

A. THAT'S CORRECT.24

          MS. COOLEY:  I HAVE NO FURTHER QUESTIONS.25
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R E C R O S S  -  E X A M I N A T I O N 4:08 P.M. 1

BY MR. WIDENHOUSE:  2

Q. BUT THERE WERE TWO OTHER ALLEGED INTRUDERS THAT WERE3

MALES BESIDES GREG MITCHELL?4

A. I HAVE SEEN NO INDICATION AT ALL OF ANY INTRUDERS -- 5

Q. THAT WAS THE ACCOUNT OF WHAT HAPPENED, ISN'T IT?6

A. NO.7

          THE COURT:  EXCUSE ME, MR. WIDENHOUSE.  LET ME SEE8

YOU JUST A SECOND.  COME HERE, COUNSEL. 9

          (BENCH CONFERENCE ON THE RECORD.)10

          THE COURT:  I THINK YOUR QUESTION IMPLIED THAT MR. 11

MACDONALD IDENTIFIED GREG MITCHELL IN THE HOUSE.12

          MR. WIDENHOUSE:  I'M SORRY?13

          THE COURT:  I THINK YOUR QUESTION IMPLIED THAT MR.14

MACDONALD HAD IDENTIFIED GREG MITCHELL AS AN INTRUDER.15

          MR. WIDENHOUSE:  OH, I'M SORRY.16

          THE COURT:  THANK YOU.17

MR. WIDENHOUSE:  OKAY.  18

          (BENCH CONFERENCE CONCLUDED.)19

BY MR. WIDENHOUSE:  20

Q. SO, MY QUESTION, AGENT IVORY, IS DR. MACDONALD'S ACCOUNT21

OF THE INCIDENT WAS THAT THERE WAS A FEMALE AND THREE MEN WHO22

BROKE INTO OR GOT INTO HIS HOUSE THAT NIGHT, THREE MEN, NOT23

JUST ONE?24

A. IS THAT A QUESTION?25
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Q. YES.  ISN'T THAT -- 1

A. YES, THAT IS WHAT HE SAID.  YES.2

          MR. WIDENHOUSE:  THANK YOU.  THAT'S ALL I HAVE, YOUR3

HONOR.4

          THE COURT:  ALL RIGHT.5

          MS. COOLEY:  NOTHING FURTHER, YOUR HONOR.6

          THE COURT:  YOU MAY STEP DOWN.  CALL YOUR NEXT7

WITNESS.  8

          MS. COOLEY:  YOUR HONOR, MAY MR. IVORY BE EXCUSED9

FROM HIS SUBPOENA?10

          MR. WIDENHOUSE:  NO OBJECTION.11

          THE COURT:  HE'S EXCUSED.12

          THE WITNESS:  THANK YOU, YOUR HONOR.13

          MS. COOLEY:  YOUR HONOR, THE GOVERNMENT WOULD CALL14

RAYMOND BUTCH MADDEN.15

RAYMOND MADDEN, JR., GOVERNMENT WITNESS, SWORN16

D I R E C T    E X A M I N A T I O N 4:11 P.M.17

BY MS. COOLEY:  18

Q. GOOD AFTERNOON, MR. MADDEN.19

A. GOOD AFTERNOON.20

Q. AND IS IT TRUE THAT YOUR FIRST NAME IS RAYMOND, BUT YOU21

TYPICALLY GO BY BUTCH?22

A. YES, MA'AM. 23

Q. OKAY.  AND WERE YOU FORMERLY EMPLOYED BY THE FBI?24

A. YES, MA'AM, I WAS.25
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Q. TELL US HOW YOU CAME TO BE EMPLOYED BY THE FBI AND TAKE1

US THROUGH YOUR CAREER THERE.2

A. I STARTED WITH THE FBI IN 1968 IN TRAINING SCHOOL.  I WAS3

SUBSEQUENTLY TRANSFERRED FOR ABOUT A YEAR TO TAMPA, FLORIDA. 4

AFTER THAT, I WAS TRANSFERRED TO CHARLOTTE, NORTH CAROLINA, IN5

FEBRUARY OF 1970, WHERE I SPENT SEVERAL MONTHS AND THEN WAS6

SUBSEQUENTLY TRANSFERRED TO RALEIGH, WHERE I SPENT MOST OF MY7

CAREER.8

Q. AND WHAT ARE YOU DOING NOW?9

A. I'M RETIRED.10

Q. AND WHEN DID YOU RETIRE?11

A. AT THE END OF 1997.12

Q. NOW, YOU WERE EMPLOYED BY THE FBI IN THE '80S?13

A. YES, MA'AM.14

Q. NOW, WERE YOU INVOLVED AT ALL IN THE JEFFREY MACDONALD15

TRIAL DURING TRIAL?16

A. NO, MA'AM. 17

Q. OKAY.  HOW DID YOU BECOME TO BE INVOLVED IN THE CASE?18

A. AFTER POST-CONVICTION OF DR. MACDONALD, AN INVESTIGATION19

WAS CONDUCTED BY VARIOUS PRIVATE INVESTIGATORS THAT WAS20

SUBMITTED TO THE DEPARTMENT OF JUSTICE.  THE DEPARTMENT OF21

JUSTICE REVIEWED THE MATERIAL, SUBSEQUENTLY SENT IT TO THE FBI22

FOR INVESTIGATION CONCERNING THE INTERVIEWS THAT HAD BEEN23

CONDUCTED.24

Q. NOW, THOSE INTERVIEWS THAT WERE CONDUCTED, THEY WERE25
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INVESTIGATORS HIRED BY THE MACDONALD DEFENSE TEAM?1

A. THAT'S CORRECT.2

Q. AND TWO OF THOSE PRINCIPAL INVESTIGATORS WERE TED3

GUNDERSON AND PRINCE BEASLEY?4

A. YES, MA'AM.5

Q. NOW, WHEN YOU GOT THE INFORMATION FROM THE DEPARTMENT OF6

JUSTICE AND WERE ASSIGNED TO THE CASE, HOW DID YOU GO ABOUT7

YOUR INVESTIGATION?8

A. BASICALLY WE TRIED TO LOCATE THE INDIVIDUALS THAT WERE9

NAMED DURING THE INVESTIGATION TO RUN THEM DOWN, TO10

SUBSEQUENTLY INTERVIEW THEM, AND DETERMINE WHAT THEY WERE11

SAYING.12

Q. AND WHEN YOU SAY THE INDIVIDUALS, WHO DO YOU MEAN?13

A. SUSPECTS NAMED IN THE CASE BY HELENA STOECKLEY.14

Q. AND DID YOU, IN FACT, LOCATE THOSE INDIVIDUALS AND15

INTERVIEW THEM?16

A. YES.  WE LOCATED, I THINK, FIVE TOTAL INDIVIDUALS AND ONE17

WAS AN INDIVIDUAL ONLY BY THE NICKNAME OF WIZARD THAT WE COULD18

NEVER IDENTIFY AND LOCATE TO INTERVIEW.19

Q. BUT THE OTHER FOUR YOU DID LOCATE AND INTERVIEW THEM?20

A. YES, MA'AM.21

Q. AND THEY WERE GREG MITCHELL?22

A. YES, MA'AM.23

Q. AND EDDIE SMITTY, LATER DETERMINED TO BE DWIGHT EDWIN24

SMITH?25
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A. YES, MA'AM.1

Q. SHELBY DON HARRIS?2

A. YES.3

Q. AND BRUCE JOHNNY FOWLER?4

A. YES, MA'AM.5

Q. AND THEN DID YOU ALSO LOCATE ALLEN MAZEROLLE --6

MAZEROLLE?7

A. YES, THE FBI -- WHEN I SAY THEY WERE LOCATED, SOME OF THE8

INDIVIDUALS WERE LOCATED BY OTHER FBI AGENTS, BUT THE MAJORITY9

OF THEM I DID.10

Q. AND THAT WAS ALL AS A PART OF THIS INVESTIGATION IN THE11

EARLY 1980S?12

A. YES, MA'AM.13

Q. AND THAT INFORMATION THAT YOU AND THE OTHER FBI AGENTS14

COMPILED DURING THAT INVESTIGATION WAS TURNED OVER TO THE15

DEPARTMENT OF JUSTICE FOR APPELLATE PROCEEDINGS IN 1984 AND16

'85, IS THAT RIGHT? 17

A. THAT'S CORRECT.18

Q. NOW, YOU ALSO HAD OCCASION YOURSELF DURING THIS19

INVESTIGATION TO INTERVIEW HELENA STOECKLEY?20

A. YES, MOTHER AND DAUGHTER.21

Q. MOTHER AND DAUGHTER?22

A. YES.23

Q. OKAY.  LET'S TALK FIRST ABOUT DAUGHTER HELENA.24

A. YES, MA'AM.25
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Q. THE HELENA WHO IS ALLEGED TO HAVE BEEN INVOLVED IN THE1

MACDONALD MURDERS.  WHEN YOU HAD OCCASION TO INTERVIEW HER HAD2

SHE ALREADY BEEN INTERVIEWED BY ANYONE ELSE?3

A. YES, BY PRIVATE INVESTIGATORS.4

Q. GUNDERSON AND BEASLEY?5

A. YES, MA'AM.6

Q. AND AFTER YOU INTERVIEWED HELENA, DID YOU ALSO ATTEMPT TO7

GET IN CONTACT WITH TED GUNDERSON AND PRINCE BEASLEY AND8

INTERVIEW THEM?9

A. YES.10

Q. AND DID YOU -- TELL ME ABOUT THAT.11

A. WE RECEIVED A REPORT OF THE INTERVIEW OF HELENA STOECKLEY12

BY TED GUNDERSON AND PRINCE BEASLEY AND IN ORDER TO VERIFY13

THAT REPORT WE WANTED TO INTERVIEW HER.14

Q. MAY I HAVE FROM THE JOINT APPENDIX TO THE FOURTH CIRCUIT15

PAGE 903.  NOW, AFTER YOU CONDUCTED THE INTERVIEWS OF HELENA16

STOECKLEY -- DID THOSE HAPPEN ON MORE THAN ONE DAY IN17

SEPTEMBER OF '81?18

A. YES, IT'S MY RECOLLECTION THAT I INTERVIEWED HER WITH19

SPECIAL AGENT FRANK MILLS ON TWO OCCASIONS, THE FIRST DAY AND20

THEN THE VERY NEXT DAY WE RE-INTERVIEWED HER AGAIN.21

Q. AND DID YOU PREPARE AFFIDAVITS MEMORIALIZING THE CONTENT22

OF THOSE INTERVIEWS?23

A. YES, MA'AM, I DID.24

Q. AND IF YOU WOULD TAKE A LOOK AT PAGE 903 THAT'S ON THE25
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SCREEN HERE.  DO YOU SEE THE CAPTION?  WHAT'S THE TITLE OF1

THIS DOCUMENT?2

A. YES.  I'M SORRY.  UNITED STATES DISTRICT COURT FOR THE3

EASTERN DISTRICT OF NORTH CAROLINA --4

Q. I'M SORRY, BUT IS IT -- WHO'S AFFIDAVIT IS IT?5

A. THIS IS MY AFFIDAVIT.6

Q. AND IF WE COULD GO TO PAGE 922.  AND IS THAT YOUR7

SIGNATURE AT THE END OF THIS?8

A. YES, MA'AM.9

Q. OKAY.  AND IT'S SWORN AND SUBSCRIBED BEFORE A NOTARY?10

A. YES.11

Q. OKAY.  AND IF I COULD DIRECT YOUR ATTENTION BACK ON PAGE12

903 TO PARAGRAPH TWO.  NOW, WHAT WAS THE EXACT DATE OF THIS13

INTERVIEW WITH HELENA?14

A. SEPTEMBER 9TH, 1981.15

Q. OKAY.  AND IF WE CAN TAKE A LOOK AT PARAGRAPH TWO.  IN16

PARAGRAPH TWO YOU'RE TALKING ABOUT AN ENCOUNTER THAT HELENA17

HAD WITH PRINCE BEASLEY, IS THAT FAIR TO SAY?18

A. YES.19

Q. OKAY.  NOW, WHAT DID SHE TELL YOU GENERALLY ABOUT THAT20

ENCOUNTER WITH BEASLEY?21

A. SHE HAD MANY ENCOUNTERS WITH PRINCE BEASLEY OVER THE22

YEARS.  I'M NOT SURE SPECIFICALLY WHAT YOU'RE REFERRING TO23

HERE.24

Q. WITH THIS PARTICULAR ENCOUNTER, WHO WAS SHE WITH WHEN AND25
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WHERE WERE THEY WHEN THEY CAME INTO CONTACT WITH BEASLEY?1

A. SHE WAS APPROACHED BY PRINCE BEASLEY, A RETIRED2

FAYETTEVILLE DETECTIVE, AND OFFICER FRED MASSEY OF THE3

WALHALLA, SOUTH CAROLINA, POLICE DEPARTMENT.  4

Q. AND WAS SHE WITH ERNEST DAVIS AT THAT POINT IN TIME?5

A. YES.6

Q. NOW, DID BEASLEY AND ERNEST -- OR DID BEASLEY HAVE7

OCCASION TO ARREST ERNEST ON THAT OCCASION?8

A. YES.  BEASLEY WAS A FORMER POLICE OFFICER FROM 9

FAYETTEVILLE, NORTH CAROLINA, WHO ARRESTED HELENA WITHOUT10

POLICE AUTHORITY FROM NORTH CAROLINA BECAUSE HE WAS IN A11

RETIRED STATUS AT THAT TIME.12

Q. NOW, WAS IT HELENA HE ARRESTED OR DID HE ARREST ERNEST ON13

THIS PARTICULAR OCCASION?14

A. HE ARRESTED ERNEST.15

Q. AND WHERE DID HE TAKE HIM?16

A. EVENTUALLY, THEY TOOK BOTH OF THEM BACK, HELENA AND HER17

HUSBAND, ERNEST DAVIS, BACK TO FAYETTEVILLE, NORTH CAROLINA.18

Q. AND WHAT WAS THE REASON FOR HIS ARREST?19

A. I THINK THAT THE REASON WAS THAT PRINCE BEASLEY HAD20

POSTED BOND FOR ERNEST DAVIS IN THE AMOUNT OF $200 AND THAT HE21

HAD VIOLATED HIS BOND AGREEMENT AND WAS RETURNED BY --22

ALLEGEDLY BY BEASLEY TO FAYETTEVILLE, NORTH CAROLINA.23

Q. AND WAS IT HELENA THAT WAS TELLING YOU ABOUT THIS?24

A. EITHER HELENA AND/OR ERNEST, YES.25
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Q. NOW, DID HELENA GO WITH BEASLEY AND ERNEST ON THAT1

PARTICULAR INCIDENT?2

A. WOULD YOU REPEAT THAT, PLEASE?3

Q. DID HELENA GO WITH PRINCE BEASLEY AND ERNEST ON THAT4

OCCASION?5

A. YES.  YES.  THAT IS CORRECT.  SHE ACCOMPANIED HER6

HUSBAND, ERNEST DAVIS, AND PRINCE BEASLEY AND THE POLICE7

OFFICER FROM WALHALLA.8

Q. NOW, ONCE ERNEST WAS RETURNED TO JAIL, WHERE DID BEASLEY9

AND HELENA GO?10

A. THEY LEFT IMMEDIATELY, DROVE TO RALEIGH, NORTH CAROLINA,11

TO THE AIRPORT, WHERE THEY IMMEDIATELY FLEW TO LOS ANGELES,12

CALIFORNIA.13

Q. WHAT WAS IN CALIFORNIA?14

A. I'M SORRY?15

Q. DID SHE TELL YOU WHAT WAS IN CALIFORNIA?  WHY THEY WERE16

GOING THERE?17

A. TED GUNDERSON'S OFFICE.  HE WAS A PRIVATE INVESTIGATOR IN18

LOS ANGELES.19

Q. AND DID BEASLEY TELL HELENA ANYTHING WITH REGARD TO20

ERNEST'S BAIL IF SHE WOULD GO WITH HIM TO CALIFORNIA?21

A. I DON'T SPECIFICALLY RECALL THAT, BUT I --22

Q. CAN I HAVE PARAGRAPH FOUR, PLEASE.  IF YOU WOULD READ23

PARAGRAPH FOUR FROM YOUR AFFIDAVIT?24

A. AFTER BEASLEY PLACED ERNEST IN JAIL, THEY TALKED AT THE25
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LAW ENFORCEMENT CENTER IN FAYETTEVILLE, NORTH CAROLINA, AT1

WHICH TIME BEASLEY ENCOURAGED HER TO TALK ABOUT THE MACDONALD2

CASE.  3

BEASLEY USED HER -- I'M SORRY, BEASLEY USED4

PERSUASION ON HER, SAYING THINGS TO HER LIKE THE PEOPLE IN5

CALIFORNIA NEED YOU AND IF YOU COOPERATE BEASLEY COULD HELP6

ERNEST.  7

BEASLEY TOLD HELENA THAT IF SHE WENT TO CALIFORNIA8

THE MATTER WOULD BE CLEARED UP ONCE AND FOR ALL.  BEASLEY ALSO9

PROMISED HELENA THAT HE WOULD DO EVERYTHING POSSIBLE TO HELP10

HER OUT.11

Q. NOW, ONCE THEY GOT TO CALIFORNIA, WAS SHE, IN FACT,12

INTERVIEWED BY TED GUNDERSON AND PRINCE BEASLEY?13

A. YES, MA'AM, SHE WAS.14

Q. DID THEY MAKE ANY OTHER PROMISES TO HER IN ORDER TO15

INTERVIEW HER?16

A. THEY PROMISED HER THAT THEY WOULD LOCATE HER, AND17

POSSIBLY HER HUSBAND ERNEST, TO CALIFORNIA, WOULD ATTEMPT TO18

PROVIDE THEM WITH EMPLOYMENT AND HELP THEM WITH FINANCING AND19

A NEW IDENTITY IF POSSIBLE.20

Q. AND AFTER THOSE PROMISES, DID SHE CONSENT TO BE21

INTERVIEWED BY THEM?22

A. YES.23

Q. AND WHAT DID SHE TELL YOU ABOUT HER INTERVIEW WITH24

GUNDERSON AND BEASLEY?25
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A. SHE TOLD ME THAT SHE WAS INTERVIEWED FOR THREE OR FOUR1

DAYS IN A ROW FROM EARLY MORNING HOURS TO LATE IN THE EVENING,2

SOMETIMES 12 TO 15 HOURS A DAY, AND THE QUESTIONING SEEMED3

NONSTOP.4

Q. NOW, YOU WERE AN INVESTIGATOR WITH THE FBI FOR HOW MANY5

YEARS?6

A. I WAS AN AGENT FOR ALMOST 30 YEARS.7

Q. AND DURING THAT TIME I'M SURE YOU CONDUCTED MANY, MANY8

INTERVIEWS?9

A. YES, MA'AM.10

Q. AND DID YOU EVER CONDUCT INTERVIEWS FOR DAYS AND HOURS ON11

END?12

A. NO, MA'AM.13

Q. WHY NOT?14

A. BECAUSE I THINK IT WOULD BE UNETHICAL, POSSIBLY ILLEGAL. 15

IT JUST WOULDN'T BE PROPER PROCEDURE FOR THE FBI TO CONDUCT AN16

INVESTIGATION IN THAT MANNER.17

Q. WHAT'S THE EFFECT OF THAT MANNER OF INVESTIGATION OR18

INTERROGATION ON SOMEONE?19

A. WOULD YOU REPEAT THAT, PLEASE?20

Q. WHAT IS THE EFFECT OF THAT MANNER OF INVESTIGATION OR21

INTERROGATION UPON SOMEONE?22

A. I THINK A PERSON AFTER SO MANY HOURS WOULD HAVE A23

TENDENCY POSSIBLY TO SAY THINGS THAT WERE UNTRUE.24

Q. AND DID HELENA TELL YOU WHEN DURING THAT INTERROGATION25
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SHE GAVE A STATEMENT TO GUNDERSON AND BEASLEY?1

A. I THINK AT THE END OF THE -- I MEAN, SHE GAVE -- SHE WAS2

INTERVIEWED BY THEM FOR SEVERAL DAYS, BUT I THINK AT THE END3

OF HER LAST DAY THERE SHE PROVIDED A STATEMENT THAT WAS4

PREPARED BY GUNDERSON AND HIS SECRETARIES.5

Q. NOW, WAS SHE INTERVIEWED BY THEM ON ANY OTHER OCCASION6

THAT YOU'RE AWARE OF?7

A. YES, I'M SURE.  WHEN YOU SAY INTERVIEWED MEANING8

TELEPHONE CALLS, DISCUSSIONS, THOSE SORTS OF THINGS. 9

Q. OKAY.  NOW, WHEN YOU WENT AND INTERVIEWED HELENA ON10

SEPTEMBER 9TH OF 1981, SHE TOLD YOU ABOUT THESE INTERVIEWS11

WITH GUNDERSON AND BEASLEY, IS THAT RIGHT? 12

A. YES, MA'AM.13

Q. DID YOU ALSO INTERVIEW HER YOURSELF AND ASK HER ABOUT THE14

ALLEGATIONS THAT HAD BEEN MADE BY THE MACDONALD TEAM15

INVESTIGATORS?16

A. I INTERVIEWED HER ON TWO SUCCESSIVE DAYS WITH SPECIAL17

AGENT FRANK MILLS.18

Q. AND DID YOU ASK HER ABOUT HER INVOLVEMENT IN THE19

MACDONALD MURDERS?20

A. YES, MA'AM. 21

Q. AND WHAT WAS HER RESPONSE TO YOU?22

A. SHE SAID SHE WAS NOT INVOLVED IN THE MACDONALD MURDERS.23

Q. DID SHE GIVE A FORMAL STATEMENT TO YOU?  DID SHE SIGN A24

STATEMENT?25
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A. YES, MA'AM.1

Q. MAY I HAVE PAGE 923.  NOW, THE TOP OF THIS SAYS I, HELENA2

DAVIS, DO HEREBY MAKE THIS FOLLOWING VOLUNTARY STATEMENT, IS3

THAT RIGHT?4

A. YES, MA'AM.5

Q. AND THE DATE IS SEPTEMBER 9TH OF 1981?6

A. YES.7

Q. NOW, WHOSE HANDWRITING IS THIS?8

A. THAT'S MY HANDWRITING.9

Q. NOW, IF I COULD GO TO THE BOTTOM OF PAGE 924.  DO YOU SEE10

WHERE IT SAYS HELENA DAVIS, 9/9/81?11

A. YES, MA'AM.12

Q. WHOSE HANDWRITING IS THAT?13

A. I'M SORRY?14

Q. WHOSE HANDWRITING IS THAT?15

A. THAT IS HER WRITING.16

Q. OKAY.  AND THEN UNDERNEATH WHO WITNESSED THIS?17

A. I DID AS WELL AS SPECIAL AGENT FRANK MILLS AND ERNEST18

DAVIS, HER HUSBAND.19

Q. AND THAT WAS ON SEPTEMBER 9TH, IS THAT RIGHT?20

A. YES, MA'AM.21

Q. NOW, YOU SAID YOU ALSO INTERVIEWED HER THE NEXT DAY --22

WELL, ACTUALLY, IF I COULD HAVE PAGE 915, PLEASE.  AND AT THE23

BOTTOM, IF YOU WOULD JUST READ HELENA'S STATEMENT THAT SHE24

GAVE TO YOU THAT DAY.25
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A. IF YOU COULD BLOW IT UP, I WOULD APPRECIATE IT.  I,1

HELENA DAVIS, DO HEREBY MAKE THE FOLLOWING VOLUNTARY STATEMENT2

TO SPECIAL AGENTS RAYMOND MADDEN, JR., AND FRANK MILLS, WHO3

HAVE IDENTIFIED THEMSELVES TO ME AS SPECIAL AGENTS -- AS FBI4

SPECIAL AGENTS.  NO THREATS OR PROMISES WERE MADE TO ME TO5

INDUCE THIS STATEMENT AND IT IS ENTIRELY OF MY OWN FREE WILL.6

          I CURRENTLY RESIDE IN SENECA, SOUTH CAROLINA, WITH7

MY HUSBAND ERNEST DAVIS.  8

I HAVE PREVIOUSLY FURNISHED A SIGNED STATEMENT9

REGARDING THE MACDONALD MURDERS TO MR. TED GUNDERSON, A10

PRIVATE INVESTIGATOR IN LOS ANGELES, CALIFORNIA, DATED OCTOBER11

25TH, 1980, AND ON DECEMBER 4TH, 1980.  12

THESE STATEMENTS ARE BASICALLY ACCURATE.  HOWEVER,13

THE STATEMENTS AND THE FACTS OF THE STATEMENTS ARE WHAT I14

THINK HAPPENED OR DREAMED AND ARE NOT A POSITIVE RECOLLECTION15

OF EVENTS ON FEBRUARY 16TH DASH 17TH, 1970.  16

THE FACT REMAINS AND THE TRUTH OF THE MATTER IS THAT17

I DO NOT ACTUALLY KNOW WHERE I WAS DURING THE EARLY MORNING18

HOURS OF FEBRUARY 17TH, 1970, AND I DO NOT KNOW IF I WAS19

PRESENT OR PARTICIPATED IN THE MACDONALD MURDERS.20

Q. AND THEN SHE SAYS THAT SHE HAS READ AND AGREES WITH THIS21

AND SIGNED IT?22

A. SAID SHE'S READ THE STATEMENT, THE TWO PAGE STATEMENT,23

AND INITIALED EACH PAGE AND SIGNED IT BECAUSE IT WAS TRUE AND24

CORRECT TO THE BEST OF HER KNOWLEDGE.25
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          THE COURT:  WE'RE GOING TO TAKE A RECESS TILL NINE1

O'CLOCK TOMORROW MORNING.  MR. WIDENHOUSE, I'D LIKE TO SEE YOU2

FOR A SECOND. 3

          (BENCH CONFERENCE ON THE RECORD.)4

          THE COURT:  I JUST WANTED TO ASK YOU WOULD YOU LIKE5

ME TO ASK MR. MACDONALD WHETHER HE WOULD LIKE TO TESTIFY OR6

NOT?7

          MR. WIDENHOUSE:  WHETHER HE WOULD?8

          THE COURT:  LIKE TO TESTIFY OR NOT.  IN OTHER WORDS,9

I HAVE PEOPLE COME UP ALL THE TIME IN CRIMINAL MATTERS AND SAY10

MY LAWYER --11

MR. WIDENHOUSE:  NO, YOU DON'T NEED TO ASK HIM.12

          THE COURT:  OKAY.  THANK YOU.  I JUST WANTED YOUR --13

IT'S NOT FOR -- I'M THINKING ABOUT YOU.  THANK YOU.14

          MR. BRUCE:  THANK YOU.15

          MR. WIDENHOUSE:  THERE WAS SOME DISCUSSION ABOUT16

QUITTING AT 1:30 TOMORROW, BUT I DIDN'T KNOW WHAT YOU HAD17

DECIDED.18

          THE COURT:  COUNSEL, HOW LONG DO YOU THINK YOU'VE19

GOT TO GO?20

          MR. BRUCE:  WE'VE GOT ONLY ONE WITNESS AFTER THIS21

ONE, BUT I THINK HE'S GOING TO BE ON THE STAND ANOTHER HOUR ON22

DIRECT AND THEN YOU'VE GOT CROSS OF HIM.  AND THEN THE LAST23

WITNESS WE HAVE IS JOE MCGINNISS.  AND THEN, OF COURSE, THE24

JERRY LEONARD THING.  DEPENDING ON WHAT HAPPENS ON THAT, I25
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DON'T KNOW WHETHER -- DO YOU WANT TO INTERRUPT OUR CASE TO PUT1

HIM ON OR PUT HIM ON IN REBUTTAL OR HOW DO YOU WANT TO DO2

THAT?3

          MR. WIDENHOUSE:  I MEAN, I DON'T KNOW WHETHER I'M4

EVEN GOING TO PUT HIM ON.  I DON'T -- I'M NOT TO THAT POINT --5

WE'RE NOT TO THAT POINT YET.  6

          MR. BRUCE:  OKAY.7

          THE COURT:  WELL, IF I DECIDE HE'S GOING TO BE8

EXAMINED I'M GOING TO LET BOTH OF YOU LOOK AT THE STATEMENT. 9

          MR. WIDENHOUSE:  OKAY.10

          THE COURT:  I MEAN, THAT'S THE ONLY WAY I KNOW HOW11

TO DO IT.12

          MR. WIDENHOUSE:  I'M NOT QUIBBLING.13

          MR. BRUCE:  I'VE GOT HIM UNDER SUBPOENA TOO, BUT14

HE'S ON THEIR WITNESS LIST.15

          THE COURT:  WELL, I'LL TRY TO LET YOU KNOW ABOUT16

THAT TOMORROW MORNING.17

          MR. WIDENHOUSE:  ABOUT JERRY LEONARD?18

          THE COURT:  YEAH.19

          MR. WIDENHOUSE:  OKAY.  MY QUESTION WAS I'M JUST20

TRYING TO PLAN WHAT I NEED TO BE HERE ON ALL DAY TOMORROW.  I21

MEAN, WE'RE GOING TO GO TILL MONDAY, I THINK, UNDER ANY22

CIRCUMSTANCES.  23

          THE COURT:  WELL, DO YOU THINK WE'LL GET THROUGH24

WITH IT NEXT WEEK?25
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          MR. WIDENHOUSE:  I THINK WE'LL GET THROUGH ON1

MONDAY.2

          MR. BRUCE:  YES.  I MEAN, WE EXPECT TO BE THROUGH3

WITH OUR EVIDENCE -- YOU KNOW, WE'VE GOT ONE WITNESS AFTER4

THIS ONE, WHICH COULD BE FAIRLY LENGTHY, DEPENDING UPON CROSS. 5

IT'S JOE MCGINNISS.  I DON'T THINK THE DIRECT WILL TAKE THAT6

LONG.  AND THEN THE JERRY LEONARD THING.  AND THEN THAT'S ALL7

THE WITNESSES THERE ARE.  8

NOW, AS I'VE STATED IN MY OPENING STATEMENT, WE9

WOULD LIKE A SUBSTANTIAL AMOUNT OF TIME FOR CLOSING ARGUMENT.10

          THE COURT:  OH, SURE.  ALL YOU WANT.11

          MR. BRUCE:  BUT I THINK THAT WE CAN -- I DON'T SEE12

WHY WE COULDN'T BE FINISHED MONDAY, MAYBE OVER TO TUESDAY, BUT13

I'M THINKING MONDAY, AREN'T YOU?14

          MR. WIDENHOUSE:  YEAH.  I THINK IF WE QUIT AT 1:3015

TOMORROW WE'LL FINISH ON MONDAY.16

          THE COURT:  WELL, I'LL STOP -- WE'LL WORK TOMORROW17

TILL ONE O'CLOCK.18

          MR. WIDENHOUSE:  ALL RIGHT.19

          THE COURT:  ALL RIGHT.20

          MADAM CLERK:  AND IT'S GOING TO BE STRAIGHT THROUGH,21

NO LUNCH BREAK, CORRECT?  WE'LL JUST GO STRAIGHT THROUGH.22

          THE COURT:  NO LUNCH BREAK, BUT WE'LL TAKE A BREAK23

MIDWAY THROUGH THE MORNING.  YES, SIR. 24

          MR. WEST:  I'M JUST TRYING TO FIGURE OUT SCHEDULING25
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FOR MR. LEONARD AND MYSELF.1

COURT REPORTER:  MR. WEST, COME DOWN HERE, PLEASE.2

MR. WEST:  HE NEEDS TO BE IN COURT IN WAKE COUNTY,3

IF AT ALL POSSIBLE, IN THE MORNING, BUT, OBVIOUSLY, THIS TAKES4

PRECEDENCE AND HE'LL BE HERE IF YOU TELL HIM TO.  I JUST5

DIDN'T KNOW IF THERE WAS A FEELING ABOUT --6

          THE COURT:  WELL, I'M GOING TO TRY TO MAKE A7

DECISION ABOUT THE PRIVILEGE TONIGHT AFTER I REVIEW THAT8

INFORMATION THAT YOU PROVIDED.  I DON'T KNOW HOW I'M GOING TO9

DECIDE THAT.10

          MR. WEST:  YES, SIR.11

          THE COURT:  IT DEPENDS ON WHETHER I THINK IT'S12

IMPORTANT OR NOT.13

          MR. WEST:  THEN I WILL TELL HIM TO BE HERE IN THE14

MORNING.  THE OTHER THING THAT I WAS GOING TO REQUEST, YOUR15

HONOR, IS THAT IF YOUR HONOR DOES DECIDE TO SHARE THIS WITH16

THE OTHER PARTIES AND HAVE SOME SORT OF EXAMINATION OF MR.17

LEONARD, WE WOULD LIKE TO BE HEARD ABOUT THE FACT THAT WE18

THINK THAT SHOULD BE DONE IN CAMERA AND THAT THE RULES REQUIRE19

THAT, YOUR HONOR.  20

IF YOU DECIDE THAT YOU WANT THEM TO HAVE THE21

OPPORTUNITY TO EXAMINE MR. LEONARD AND THEM TO HAVE THE22

OPPORTUNITY TO EXAMINE MR. LEONARD, WE WOULD ASK THAT THAT BE23

DONE IN CAMERA ON THE RECORD, YOUR HONOR.  24

WE THINK THAT RULE 1.6 REQUIRES US TO REQUEST THAT25
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FOR THE COURT TO TAKE APPROPRIATE MEASURES BECAUSE EVEN IF THE1

ATTORNEY-CLIENT PRIVILEGE DOES NOT APPLY, THE DUTY OF2

CONFIDENTIALITY STILL DOES.  AND I AT LEAST HAVE TO REQUEST3

YOUR HONOR TO DO THAT.  NOW, WHAT YOUR HONOR DECIDES IS UP TO4

YOU, BUT I'M DUTY BOUND ON HIS BEHALF TO DO THAT, YOUR HONOR. 5

OBVIOUSLY, YOU MAY NOT GET TO THAT POINT.6

          MR. BRUCE:  YOUR HONOR, SPEAKING FOR THE GOVERNMENT,7

WE WOULD OPPOSE THAT.  I THINK IF THE COURT DETERMINES THAT8

THE EXCEPTIONAL CIRCUMSTANCES ARE PRESENT AND THAT THE9

PRIVILEGE IS OVERCOME, THEN IT OUGHT TO BE PUBLIC TESTIMONY AS10

PART OF THIS PUBLIC HEARING. 11

THE COURT:  MR. WIDENHOUSE.12

          MR. WIDENHOUSE:  I HATE TO SAY I DON'T KNOW BECAUSE13

I'M ALWAYS SUPPOSED TO KNOW EVERYTHING, BUT I DON'T DISPUTE14

WHAT MR. WEST IS SAYING.  ON THE OTHER HAND, IF WE'RE GOING TO15

HAVE -- IF YOU LIFT THE PRIVILEGE, I THINK YOU'VE LIFTED ANY16

CONFIDENTIALITY PRIVILEGE.17

          THE COURT:  YES, I DO TOO.18

          MR. WEST:  YOUR HONOR, AGAIN, ALL I REQUEST IS TO BE19

HEARD AND THEN IF THERE'S AN ORDER, OBVIOUSLY, MY CLIENT IS20

MORE THAN WILLING TO COMPLY WITH IT.  AND I WANT YOUR HONOR TO21

UNDERSTAND WE ARE IN NO WAY TRYING TO BE OBSTRUCTIONISTS OR22

ANYTHING LIKE THAT.  WE ARE JUST TRYING TO DO WHAT WE ARE23

SUPPOSED TO DO.24

          THE COURT:  I UNDERSTAND.  BUT IT SEEMS TO ME IF YOU25
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WAIVE THE -- IF THE PRIVILEGE DOESN'T APPLY THAT THE1

CONFIDENTIALITY DOESN'T APPLY.  I MEAN, THEY'RE BOTH --2

THEY'RE CONFLATED AS I SEE IT.3

          MR. WEST:  AND THE ONLY THING I WILL SAY TO YOUR4

HONOR, IN MY READING OF ONE OF THE COMMENTARY OR NOTES IN 1.65

I'M AT LEAST SUPPOSED TO ASK ON MR. LEONARD'S BEHALF THAT YOU6

TAKE MEASURES TO TRY TO REDUCE -- THAT EVEN IF THE PRIVILEGE7

DOES NOT APPLY, THE NORTH CAROLINA BAR RULES, AS I READ THEM,8

SAY THAT THEY ARE NOT QUITE THE SAME THING.9

MR. VARNUM:  AND, YOUR HONOR, I HAVE THAT.10

THE COURT:  THANK YOU.11

          MR. VARNUM:  YOU'RE WELCOME.  ON THE SECOND PAGE I12

HIGHLIGHTED THE COMMENT THAT MR. WEST IS REFERRING TO.  13

MR. WEST:  AND, AGAIN, YOUR HONOR, WE WANT TO BE14

REALLY CLEAR THAT MR. LEONARD WILL COMPLY WITH WHATEVER THE15

COURT ORDERS.16

(PAUSE.)  17

          THE COURT:  WELL, THE CLIENT IS NOT GOING TO18

CONSENT, MS. STOECKLEY BEING DEAD.19

          MR. WEST:  I'M SORRY, YOUR HONOR?20

          THE COURT:  IT SAYS A LAWYER SHALL NOT REVEAL21

INFORMATION ACQUIRED DURING PROFESSIONAL RELATIONSHIP WITH THE22

CLIENT UNLESS THE CLIENT GIVES INFORMED CONSENT.  OBVIOUSLY,23

THAT'S NOT GOING TO HAPPEN. 24

          MR. WEST:  CORRECT.  25
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          THE COURT:  WELL, I THINK THAT THE -- I THINK I'LL1

HAVE HIM TESTIFY IF I THINK IT'S IMPORTANT.  NOW, LISTEN, IF I2

THINK THAT THIS IS EXCULPATORY, I'M GOING TO CERTAINLY LET IT3

COME IN.  IF I DON'T THINK IT'S EXCULPATORY, I'M NOT GOING TO4

LET IT COME IN.5

          MR. WIDENHOUSE:  I UNDERSTAND.  6

          THE COURT:  ALL RIGHT.  HAVE YOU HANDED IT TO SUE?7

MR. WEST:  OH, YES, SIR. 8

MADAM CLERK:  YES, SIR.  I'VE GOT IT RIGHT HERE.9

MR. WEST:  YES, SIR. 10

THE COURT:  ALL RIGHT.  LET ME SEE IT. 11

MADAM CLERK:  YES, SIR. 12

THE COURT:  THANK YOU VERY MUCH.13

          MR. WEST:  THANK YOU, YOUR HONOR.14

          MR. BRUCE:  THANK YOU, YOUR HONOR.15

          (BENCH CONFERENCE CONCLUDED.) 16

THE COURT:  I'LL SEE IF I CAN TELL YOU RIGHT NOW. 17

(COURT REVIEWS DOCUMENT.)  (PAUSE.)18

          THE COURT:  COUNSEL. 19

          (BENCH CONFERENCE ON THE RECORD.)  20

          THE COURT:  I THINK THIS IS A SITUATION WHICH THE21

PRIVILEGE SHOULD BE -- NOT APPLY AND HE CAN TESTIFY.  22

NOW, SUE, IF YOU'LL MAKE COPIES OF THIS FOR COUNSEL.23

MADAM CLERK:  YES, SIR. 24

THE COURT:  AND PUT THIS IN THE FILE.  GIVE A COPY25
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TO MR. WIDENHOUSE AND TO MR. BRUCE. 1

LAW CLERK:  IS THAT UNSEALED OR DOES IT REMAIN --2

THE COURT:  IT'S GOING TO BE UNSEALED, THAT'S3

CORRECT.  THEY'RE GOING TO PREPARE FOR TESTIMONY TOMORROW.4

MR. WIDENHOUSE:  TOMORROW?5

          THE COURT:  WELL, WHENEVER.6

          MR. WIDENHOUSE:  WHENEVER.7

          MR. WEST:  YOUR HONOR, AS A REMEDIAL MEASURE, COULD8

WE ASK THE COURT TO AT LEAST ORDER THE PARTIES TO ONLY KEEP IT9

WITH THEMSELVES RIGHT NOW AND IT NOT BE RELEASED TO ANYBODY OR10

THE WORLD OR ANYTHING LIKE THAT?11

          THE COURT:  YES, SIR.12

          MR. WEST:  AGAIN, I THINK WE'RE REQUIRED TO ASK THAT13

OF THE COURT, BUT, AGAIN, I'M NOT TRYING TO BE DIFFICULT,14

JUDGE.15

          THE COURT:  NO, I UNDERSTAND, BUT I THINK I'M GOING16

TO LET HIM TESTIFY.17

          MR. BRUCE:  WELL, WAIT A MINUTE.  I WANT TO MAKE18

SURE I UNDERSTAND THE GROUND RULES.  IS THIS DOCUMENT GOING TO19

BE UNSEALED?20

          THE COURT:  I'M GOING TO LET YOU ALL LOOK AT IT SO21

YOU CAN PREPARE FOR THE EXAMINATION.22

          MR. BRUCE:  RIGHT, YOUR HONOR.23

          THE COURT:  AND THEN I'M GOING TO HAVE IT -- I DON'T24

SEE WHY IT SHOULD NOT BE UNSEALED.25
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          MR. BRUCE:  I BELIEVE SO.  WE'LL NEED TO USE IT TO1

PROBABLY EXAMINE HIM WITH.2

          THE COURT:  I THINK SO.3

          MR. WIDENHOUSE:  HE JUST DOESN'T WANT US DISCLOSING4

IT TO ANYBODY TONIGHT.5

          THE COURT:  THAT'S RIGHT.  THAT'S FINE.6

          MR. WEST:  AND AGAIN, I GUESS THE WAY I READ THE7

RULES, I FEEL LIKE I'M SUPPOSED TO ASK THE COURT.  ONCE THE8

COURT RULES, THEN IT'S WHATEVER.9

          THE COURT:  I'VE RULED.10

          MR. WEST:  YES, SIR.  11

          MADAM CLERK:  ALL RIGHT.  SO, IF YOU WANT TO WAIT,12

I'LL RUN AND MAKE YOU COPIES RIGHT NOW.13

          THE COURT:  GORDON, DID YOU EVER PRACTICE BEFORE14

JUDGE WALTER J. BOWEN?15

          MR. WIDENHOUSE:  NO.  16

          THE COURT:  GOSH, HE WAS A GREAT GUY.  HE WOULD LOOK17

DOWN AT YOU AND THEN HE'D POINT HIS FINGER AND SAY I'VE RULED.18

          MR. WEST:  MESSAGE RECEIVED, YOUR HONOR.  19

          MR. BRUCE:  THANK YOU, YOUR HONOR.20

THE COURT:  COUNSEL -- 21

          MADAM CLERK:  OKAY.  AND WE WILL NOT ACTUALLY FILE22

IT UNTIL AFTER THEY'VE REVIEWED IT --23

          THE COURT:  THAT'S RIGHT.  THAT'S RIGHT.24

          MADAM CLERK:  -- BECAUSE IF I DO IT, IT'S GOING TO25
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GO ON THE WEBSITE.1

          THE COURT:  NO.  2

MADAM CLERK:  OKAY.  3

THE COURT:  YOU FILE IT AFTER HE'S TESTIFIED.  4

          MADAM CLERK:  AFTER THEY'VE REVIEWED IT.  OKAY.5

          MR. WEST:  AND AGAIN, DID YOU DETERMINE WHETHER OR6

NOT THAT'S IN CAMERA OR NOT, YOUR HONOR?7

          THE COURT:  I'VE LOOKED AT IT IN CAMERA.8

          MR. WEST:  YES, SIR.  OKAY. 9

          THE COURT:  AND I'M GOING TO RULE THAT THE PRIVILEGE10

DOESN'T APPLY.11

MR. WEST:  I GOT YOU.12

MADAM CLERK:  AND I'M MAKING AN ENTRY THAT STATES13

THAT IT WAS IN CAMERA.14

          MR. WEST:  OKAY.  THAT'S ALL I'M ASKING.15

          MR. BRUCE:  OKAY.  NOW, JERRY WAS ON THEIR CASE IN16

CHIEF, SCHEDULED TO BE ON GORDON'S CASE IN CHIEF ON BEHALF OF17

MACDONALD, SO MY PROPOSAL WOULD BE AS SOON AS WE GET THROUGH18

WITH MADDEN TO LET HIM DO THAT, AND THEN I'LL WIND UP WITH MY19

LAST WITNESS. 20

          MR. WIDENHOUSE:  I'D RATHER WAIT.21

          THE COURT:  I'M SORRY?22

          MR. WIDENHOUSE:  I THINK I'M ENTITLED TO SOME TIME23

TO THINK ABOUT THIS AND PREPARE FOR IT AND I DON'T THINK24

OVERNIGHT IS LEGITIMATE.  YOU CAN FINISH WITH MCGINNISS25
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TOMORROW AND GET HIM BACK TO CALIFORNIA AND THEN WE CAN --1

          THE COURT:  NOW, LOOK, I'M GOING TO LET -- AFTER YOU2

GET THE MAN FIRST, OF COURSE, HE CAN COME BACK AND EXAMINE3

HIM.4

          MR. WIDENHOUSE:  THAT'S FINE.  YEAH.  I JUST --5

          THE COURT:  IF HE WANTS TO COME FORWARD WITH FURTHER6

EVIDENCE IN THAT REGARD HE CAN.7

          MR. WIDENHOUSE:  ABSOLUTELY.  ABSOLUTELY.8

          MR. BRUCE:  OKAY.  SO, I'LL FINISH MY CASE, WHICH IS9

BUTCH MADDEN AND JOE MCGINNISS, THEN YOU WILL EITHER PUT ON10

JERRY LEONARD OR YOU WON'T.  11

MR. WIDENHOUSE:  CORRECT.12

MR. BRUCE:  AND THEN I HAVE AN OPPORTUNITY TO BRING13

UP ANYTHING IN RESPONSE TO THAT?14

THE COURT:  THAT'S RIGHT.15

          MR. WEST:  SO, DOES THAT MEAN MR. LEONARD HAS TO BE16

HERE AT 9:00 OR HE CAN BE HERE LATER IN THE MORNING, YOUR17

HONOR?18

          MR. WIDENHOUSE:  I DON'T THINK WE'LL GET TO HIM19

TOMORROW.20

          THE COURT:  WELL, IF COUNSEL DOESN'T THINK WE'LL GET21

TO HIM HE DOESN'T HAVE TO BE HERE UNTIL MONDAY.22

          MR. WEST:  I THINK THAT WOULD BE GREAT FOR MR.23

LEONARD IF AT ALL POSSIBLE.24

MR. WIDENHOUSE:  DO YOU?25
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          MR. BRUCE:  WE'RE GOING ONLY TO 1:00 TOMORROW, IS1

THAT RIGHT?2

          THE COURT:  YES.3

          MR. BRUCE:  I DON'T THINK WE'LL GET TO HIM TOMORROW.4

          MR. WIDENHOUSE:  AND THAT WOULD GIVE ME THE WEEKEND5

TO MEET HIM AND THEN PUT HIM UP MONDAY MORNING.6

          THE COURT:  OKAY.  OKAY. 7

          LAW CLERK:  LOGISTICALLY, ARE YOU UNSEALING THIS FOR8

THE PUBLIC AT THIS TIME --9

          THE COURT:  NO.  10

LAW CLERK:  -- OR TOMORROW?  NOT UNTIL --11

          THE COURT:  I'M GOING TO UNSEAL IT AFTER HE'S12

TESTIFIED.13

LAW CLERK:  THANK YOU.  I'M SORRY.  14

MR. WIDENHOUSE:  WHICH IS MONDAY.15

THE COURT:  THAT'S RIGHT.16

          MR. BRUCE:  AND, OF COURSE, ACTUALLY DURING THE17

TESTIMONY WE'LL HAVE TO USE IT.18

          THE COURT:  THAT'S FINE.19

          MR. BRUCE:  ALL RIGHT.  AND, OF COURSE, I CAN SHARE20

IT WITH MY TRIAL TEAM?21

          THE COURT:  SURE.22

          MR. BRUCE:  THANK YOU.23

          THE COURT:  YOU BOTH CAN.  24

MR. WIDENHOUSE:  THANK YOU.25
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THE COURT:  NOW, THAT MAY BE WRONG, BUT THAT'S THE1

BEST I KNOW.2

          MR. WIDENHOUSE:  WELL, THAT'S WHY YOU GET PAID THE3

BIG BUCKS.4

          THE COURT:  BIG BUCKS, YEAH.5

          (BENCH CONFERENCE CONCLUDED.)6

          THE COURT:  OKAY.  WE'LL TAKE A RECESS TILL 9:007

A.M. TOMORROW MORNING.8

(WHEREUPON, THESE PROCEEDINGS RECESSED AT 4:47 P.M.,9

TO RECONVENE AT 9:00 A.M., ON SEPTEMBER 21, 2012.)10

 I CERTIFY THAT THE FOREGOING IS A TRUE AND ACCURATE
TRANSCRIPT OF SAID PROCEEDINGS.

/s/ STACY SCHWINN, CCR, CVR-M  11/19/12  
STACY SCHWINN, CCR, CVR-M     DATE
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T A B L E   O F   C O N T E N T S

WITNESS EXAMINATION PAGE

RAYMOND MADDEN, JR.

BY MS. COOLEY DIRECT (CONTINUED) 908

JOE MCGINNISS

BY MR. BRUCE DIRECT 949
BY MR. WILLIAMS CROSS 1017

EXHIBITS

DEFENSE DESCRIPTION PAGE - IDENTIFIED

5112 EXCERPT FROM CIVIL TRIAL 1037

GOVERNMENT'S DESCRIPTION PAGE - IDENTIFIED

2333 NOTES OF INTERVIEW - 
HELENA STOECKLEY SENIOR 940

2334 LEGIBLE COPIES OF NOTES OF INTERVIEW
HELENA STOECKLEY SENIOR 941

2332 REPORT OF INCIDENT - 
INTERVIEW OF HELENA STOECKLEY SENIOR 941

2201.2 EXCERPT FROM FATAL VISION 961
2077 FLOOR PLAN - 7TH FLOOR OF RALEIGH 

FEDERAL BUILDING 966
2077B FLOOR PLAN - 7TH FLOOR OF RALEIGH

FEDERAL BUILDING WITH MARKINGS 968
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4001 MIKE WALLACE INTERVIEW 1015

BENCH CONFERENCES PAGE
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P R O C E E D I N G S 8:59 A.M.1

(DEFENDANT PRESENT.)2

THE COURT:  GOOD MORNING, EVERYONE.  PLEASE BE3

SEATED.  LET ME START BY EXPLAINING OUR SCHEDULE FOR TODAY. 4

WE'RE GOING TO WORK TILL ONE O'CLOCK.  WE'RE GOING TO TAKE A5

RECESS MID-MORNING ABOUT 11:00, BUT WE'LL STOP FOR THE WEEKEND6

AT ONE O'CLOCK.7

ALL RIGHT, LET'S SEE.  MR. BRUCE.  YOU'RE STILL8

UNDER OATH, MR. MADDEN.9

MS. COOLEY:  THANK YOU, YOUR HONOR.10

RAYMOND MADDEN, JR., GOVERNMENT WITNESS, PREVIOUSLY SWORN11

D I R E C T   E X A M I N A T I O N   C O N T I N U E D12

9:00 A.M.13

BY MS. COOLEY:14

Q. MR. MADDEN, WHEN WE LEFT OFF YESTERDAY, WE WERE TALKING15

ABOUT YOUR INTERVIEW WITH HELENA STOECKLEY JUNIOR, FOR LACK OF16

A BETTER WAY TO CALL HER.17

A. YES, MA'AM.18

Q. AND YOU HAD TESTIFIED YESTERDAY THAT YOU INTERVIEWED HER19

BOTH ON SEPTEMBER 9TH OF 1981, AS WELL AS SEPTEMBER 10TH OF20

1981, CORRECT?21

A. THAT'S CORRECT.22

Q. AND WE HAD TALKED ABOUT THE SEPTEMBER 9TH INTERVIEW AND23

YOU READ HER STATEMENTS TO US.  WHY DID YOU GO BACK ON24

SEPTEMBER 10TH?25
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A. BECAUSE SHE REQUESTED US TO RETURN OUTSIDE THE PRESENCE1

OF HER HUSBAND, ERNEST DAVIS.2

Q. AND WHEN YOU RETURNED, DID SHE TELL YOU WHY SHE WANTED3

YOU TO COME BACK WITHOUT ERNEST BEING THERE?4

A. BASICALLY, FROM MY RECOLLECTION IS THAT, ACCORDING TO5

HER, HER HUSBAND HAD NO INFORMATION REGARDING HER DRUG6

ACTIVITY BACK IN THE '70S.7

Q. AND DID SHE WANT HIM TO KNOW ABOUT THAT?8

A. I'M SORRY?9

Q. DID SHE WANT HIM TO KNOW ABOUT THAT?10

A. NO, MA'AM.11

Q. NOW, WHAT WAS YOUR OBJECTIVE IN INTERVIEWING HELENA12

STOECKLEY ON THOSE TWO DAYS?13

A. BASICALLY TO GO OVER THE ALLEGED STATEMENTS THAT SHE14

PROVIDED TO PRIVATE INVESTIGATORS GUNDERSON AND BEASLEY AND TO15

DETERMINE THE TRUTH OF THE MATTER.16

Q. AND ON SEPTEMBER 10TH, WHEN YOU CAME BACK TO INTERVIEW17

HER, DID SHE MAKE SOME CORRECTIONS TO HER STATEMENT OF18

SEPTEMBER 9TH TO YOU?19

A. I DON'T RECALL OFFHAND.20

Q. MAY I HAVE PAGE 917, PARAGRAPH 31.  WILL YOU BLOW UP21

PARAGRAPH 31, PLEASE?  THANK YOU.  22

NOW, THIS IS FROM THE AFFIDAVIT WE LOOKED AT23

YESTERDAY, THE AFFIDAVIT YOU PREPARED AS A RESULT OF YOUR24

INTERVIEW WITH MS. STOECKLEY.  DOES THIS HELP TO REFRESH YOUR25
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RECOLLECTION?1

A. YES, MA'AM.2

Q. OKAY.  AND WHAT CORRECTIONS DID SHE WANT TO MAKE?3

A. SHE WANTED TO CORRECT SOME OF HER PREVIOUS STATEMENTS4

FURNISHED ON SEPTEMBER 9TH, 1981, TO THE INTERVIEWING AGENTS,5

AND ADVISED THAT REGARDING HER CONTACTS WITH BEASLEY SINCE6

DECEMBER OF 1980, IN JANUARY OF 1981, BEASLEY SHOWED UP AT HER7

RESIDENCE IN SENECA, SOUTH CAROLINA, WITH FRED BOST, B-O-S-T. 8

THEY INFORMED HER THAT BOST WAS WRITING A BOOK AND9

BEASLEY REQUESTED THAT BOST BE PERMITTED TO INTERVIEW HER. 10

BEASLEY WANTED HER TO TELL HER STORY TO BOST AND NOTED THAT11

BEASLEY INFORMED HER THAT SHE SHOULD DEAL SPECIFICALLY WITH12

BEASLEY AND NOT THROUGH GUNDERSON OR BOST.13

BEASLEY INFORMED HER AT THIS TIME NOT TO TALK TO THE14

FBI OR DEPARTMENT OF JUSTICE OR ANYONE ELSE INVOLVED WITH THE15

MACDONALD CASE.  16

SHE STATED THAT SHE AND BOST TALKED ABOUT A BOOK17

THAT HE WAS GOING TO WRITE AND THAT SHE RECALLS BEING18

INTERVIEWED BY HIM.19

Q. DID MS. STOECKLEY DISCUSS WITH YOU THE SPLIT FOR THE20

PERCENTAGE THAT EACH PERSON WOULD GET AS A RESULT OF THIS BOOK21

DEAL?22

A. BASICALLY, YES.  MY RECOLLECTION, HELENA WAS SUPPOSED TO23

RECEIVE APPROXIMATELY 20 PERCENT, BEASLEY 20 PERCENT, BOST AN24

UNRECALLED PERCENTAGE, AND A PUBLISHER OR AGENT AN UNRECALLED25
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PERCENTAGE.1

Q. AND WAS IT YOUR UNDERSTANDING THAT THIS BOOK WAS ABOUT2

THE MACDONALD MURDERS?3

A. YES, MA'AM.4

Q. NOW, DID SHE ALSO WANT TO CLARIFY A FEW THINGS FOR YOU5

REGARDING THE TESTIMONY SHE GAVE AT THE MACDONALD TRIAL?6

A. I DON'T RECALL JUST OFFHAND.7

Q. IF I MAY HAVE PARAGRAPH 36?  NOW, THIS IS PARAGRAPH 368

FROM YOUR SAME AFFIDAVIT.  IF YOU COULD READ THAT AND SEE IF9

THAT REFRESHES YOUR RECOLLECTION.10

A. YES, MA'AM.  11

REGARDING HER COURT TESTIMONY DURING THE MACDONALD12

TRIAL IN AUGUST 1979, HELENA ADVISED THAT SHE WISHED TO MAKE13

THE FOLLOWING CORRECTIONS TO HER STATEMENT ON SEPTEMBER 9TH,14

1981.  15

SHE STATED THAT SHE WAS NOT ENTIRELY TRUTHFUL IN16

FRONT OF HER HUSBAND AND WANTED TO MAKE THE NECESSARY17

CORRECTIONS AS FOLLOWS; SHE DID NOT POSSIBLY ADMIT TO THE18

IDENTITIES OF SOME INDIVIDUALS, SPECIFICALLY GREG MITCHELL AND19

POSSIBLY SOME OTHERS.  20

SHE BELIEVES SHE REMEMBERS SEEING DR. MACDONALD21

PRIOR TO THE TRIAL AND THINKS THAT HE WAS POINTED OUT TO HER22

BY JOE KELLY WHO USED TO GET DRUGS FOR HER.  KELLY STAYED AT23

THE MEDICAL HOLDING ON FORT BRAGG IN FAYETTEVILLE, NORTH24

CAROLINA.  25
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SHE BELIEVES SHE POSSIBLY SAW DR. MACDONALD AT THE1

HOSPITAL PRIOR TO THE TRIAL IN 1979.  SHE WAS UNSURE THAT SHE2

DID THE EVENING BEFORE THE MACDONALD MURDERS OR THE NEXT3

MORNING ON SEPTEMBER -- I'M SORRY, ON FEBRUARY 17TH, 1970.4

Q. THERE IN PARAGRAPH C DOES IT SAY SHE WAS UNSURE WHAT SHE5

DID THE EVENING BEFORE THE MACDONALD MURDERS?6

A. YES.7

Q. AND THOSE ARE CORRECTIONS THAT SHE MADE VOLUNTARILY TO8

YOU, IS THAT RIGHT?9

A. THAT'S CORRECT.10

Q. AND DID SHE INDICATE TO YOU AT ALL -- WELL, LET ME ASK11

YOU THIS, DURING THE TIME THAT SHE WAS MAKING CORRECTIONS TO12

YOU, TALKING TO YOU ABOUT HER TESTIMONY DURING THE TRIAL, DID13

SHE EVER MENTION TO YOU ANY THREATS MADE TO HER BY JIM14

BLACKBURN?15

A. NO, MA'AM.16

Q. AND DID SHE MENTION TO YOU HOW SHE FELT ABOUT HER17

RELATIONSHIP WITH PRINCE BEASLEY?18

A. SHE THOUGHT BASICALLY THAT SHE WAS POSSIBLY USED BY19

BEASLEY TO FURNISH INFORMATION REGARDING THE MACDONALD CASE.20

Q. AND DID SHE ALSO INDICATE TO YOU HOW SHE FELT ABOUT HER21

RELATIONSHIP WITH TED GUNDERSON?22

A. YES, AND APPROXIMATELY THE SAME ANSWER, THAT SHE FELT23

THAT SHE PROBABLY HAD BEEN USED BY GUNDERSON ALSO TO COERCE A24

STATEMENT FROM HER REGARDING THE MACDONALD CASE.25
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Q. DID SHE INDICATE TO YOU THAT SHE HAD WRITTEN MR.1

GUNDERSON A LETTER?2

A. YES.3

Q. AND DID SHE GIVE YOU A COPY OF THAT LETTER?4

A. YES, SHE DID.5

Q. AND DID YOU SUMMARIZE OR DID YOU, RATHER, RECREATE THAT6

LETTER IN YOUR AFFIDAVIT HERE THAT WE HAVE IN FRONT OF US?7

A. YES.8

Q. IF I MAY HAVE PARAGRAPH 41, PLEASE?  IF YOU WOULD READ9

PARAGRAPH 41?10

A. MR. GUNDERSON, IN ALL FAIRNESS TO ANY PERSON OR PERSONS11

INVOLVED IN THE FOLLOWING OF THE JEFFREY MACDONALD MURDER CASE12

IN 1970, AT FORT BRAGG, NORTH CAROLINA, I FEEL THAT IT IS MY13

MORAL OBLIGATION TO INFORM YOU THAT MY HUSBAND AND I ARE IN14

THE PROCESS OF IMMEDIATE RELOCATION.  15

IT IS MY OPINION THAT IN THE PRECEDING MONTHS I HAVE16

BEEN USED AS A PAWN FOR YOUR CONVENIENCE AND SUITABILITY.  I17

ALSO FEEL THAT I WAS COERCED INTO SIGNING THE SO-CALLED18

CONFESSION IN DECEMBER BY MEANS OF EXPLOITATION, FALSE HOPES,19

AND EMPTY PROMISES.20

NEVER HAVE I SEEN A GREATER MOCKERY MADE OF JUSTICE21

OR SUCH A SHAMBLES MADE OF A LEGAL INVESTIGATION.  GRANTED, I22

HAVE A PAST HISTORY OF HEAVY DRUG USE, CULT INVOLVEMENT, AND23

POLICE TROUBLE.  BUT IN MY OPINION, I DO NOT PROMISE CLEAR AND24

SOUND MENTAL FACULTIES AND GOOD JUDGMENT AND A MODERATE LEVEL25
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OF INTELLIGENCE.1

Q. LET ME TAKE YOU BACK REAL QUICK.  DOES IT SAY I DO2

POSSESS CLEAR AND SOUND MENTAL FACULTIES?3

A. YES, MA'AM.  I'M SORRY.  4

Q. THAT'S ALL RIGHT.5

A. AFTER HAVING BEEN DECEIVED TIME AND TIME AGAIN AND AFTER6

CONCLUDING THAT WHAT I THOUGHT WAS CAUTION AND SHREWDNESS ON7

MY PART WAS BEING TAKEN BY EVERYONE AS GULLIBILITY, I NO8

LONGER FEEL OBLIGATED TO AID ANYONE IN THIS MATTER ANY9

FURTHER.  10

WHEN I FINALLY AGREED TO TALK TO YOU, I FELT THAT I11

WAS DOING WHAT WAS MORALLY RIGHT.  I WOULD ALSO BE FREEING12

MYSELF FROM A PRIVATE HELL.  SO, I GAVE YOU AS CONCLUSIVE A13

REVIEW OF THE EVENTS OF THE NIGHT IN QUESTION AS I COULD. 14

YOU, IN TURN, MISCONSTRUED AND DISTORTED ALL STATEMENTS I MADE15

TO YOU TO BE USED AT YOUR CONVENIENCE.  16

NO LONGER WILL I BE CAUSED ANY FURTHER EMBARRASSMENT17

OR HAVE UNFAVORABLE IMPLICATIONS MADE ABOUT ME DUE TO THIS18

CASE.  ANY FEARS OR ANXIETIES THAT I NOW HAVE I WILL DEAL WITH19

MYSELF.  20

CONTRARY TO STATEMENTS MADE BY JUDGE DUPREE AND21

OTHERS, MY LIFE IS NO LONGER A DRUG DAZED STUPOR THAT I CANNOT22

FACE OR DEAL WITH.  23

I HAVE PROCURED A LAWYER WHO IS GATHERING DATA ON24

THIS CASE SO THAT SHOULD ANYONE COME UP WITH ANY INSANE IDEA25
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THAT I SHOULD BE INCARCERATED I WON'T BE CAUGHT UNPREPARED.1

IF I WERE YOU, I WOULD ALSO BE MINDFUL OF THE FACT2

THAT DEFAMATION OF CHARACTER OVER SUCH A LONG PERIOD OF TIME3

IS A VERY SERIOUS OFFENSE.  4

DO NOT TRY TO CONTACT ME OR ANYONE RELATED TO ME IN5

THE FUTURE.  6

AT THIS POINT, I FEEL THAT VINDICATION IS IN MY7

FAVOR.  8

YOUR COOPERATION IN THIS MATTER WOULD BE9

APPRECIATED.  PLEASE MAKE MY STAND CLEAR TO MR. BEASLEY AS10

WELL.  SINCERELY, MRS. HELENA STOECKLEY.11

P.S.  I MUST REITERATE, SHOULD THERE BE ANY UNDUE12

STRESS PLACED UPON ME OR MY FAMILY IN THE FUTURE, I SHALL NOT13

HESITATE TO TAKE LEGAL ACTION.14

Q. DID SHE SIGN IT HELENA STOECKLEY OR HELENA DAVIS?15

A. I'M SORRY?16

Q. DID SHE SIGN IT HELENA STOECKLEY OR HELENA DAVIS?17

A. HELENA DAVIS, I THINK.  YES.18

Q. AND IF WE COULD GO BACK TWO PAGES.  THE DATE OF THIS19

LETTER?  WHAT WAS THE DATE?20

A. IT IS 7/25/81.21

Q. SO, SHE WROTE THIS BEFORE YOU WENT TO VISIT HER AND TAKE22

HER STATEMENT?23

A. YES.24

Q. AND THEN FURNISHED YOU WITH A COPY?25
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A. YES.1

Q. NOW, AT SOME POINT, DID YOU LEARN THAT HELENA STOECKLEY2

HAD PASSED AWAY?3

A. YES.4

Q. DID YOU CONTACT THE DOCTOR WHO DID THE AUTOPSY?5

A. YES, I DID.6

Q. DR. SANDRA CONRADI?7

A. YES, MA'AM.8

Q. AND DID YOU GET A COPY OF THE AUTOPSY REPORT?9

A. YES, I DID.10

Q. IF I CAN HAVE PAGE 988.  AND AT THE TOP HERE, DO YOU11

RECOGNIZE THIS TO BE THE COPY OF THE AUTOPSY YOU PROCURED FROM12

DR. CONRADI?13

A. YES, MA'AM.14

Q. AND THE NAME ON THIS IS HELENA DAVIS?15

A. YES.16

Q. AND THE DATE OF HER DEATH DR. CONRADI PLACED AT JANUARY17

9TH OF 1983?18

A. YES.  YES.19

Q. AND AFTER -- AT SOME POINT AFTER YOU TALKED TO MS.20

STOECKLEY, YOU ALSO SPOKE WITH TED GUNDERSON AND PRINCE21

BEASLEY, IS THAT RIGHT?22

A. THAT'S CORRECT.23

Q. TELL ME HOW THAT INTERVIEW WITH THE TWO OF THEM CAME24

ABOUT?25
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A. WOULD YOU REPEAT THAT, PLEASE?1

Q. TELL ME HOW YOUR INTERVIEW WITH THE TWO OF THEM CAME2

ABOUT?3

A. I HAD CONTACTED MR. GUNDERSON SEVERAL TIMES ON THE4

TELEPHONE OVER A PERIOD OF TIME BASICALLY REQUESTING THAT HE5

SUBMIT HIMSELF FOR AN INTERVIEW TO THE FBI.  6

AT VARIOUS TIMES, HE EXPRESSED TO ME THAT HE HAD7

BEEN ADVISED BY COUNSEL, BERNARD SEGAL, THAT HE SHOULD NOT8

TALK TO THE FBI AT THIS TIME.  IF THE FBI WANTED TO QUESTION9

HIM THAT THEY SHOULD PROVIDE A LIST OF WRITTEN QUESTIONS PRIOR10

TO ANY INTERVIEW BEING CONDUCTED.  BUT BASICALLY HE ADVISED11

THAT MR. SEGAL DID NOT WANT HIM TO SUBMIT TO AN INTERVIEW WITH12

THE FBI.13

Q. DID HE AT SOME POINT SUBMIT TO AN INTERVIEW WITH YOU?14

A. YES, HE DID.15

Q. AND DID MR. BEASLEY AS WELL?16

A. PARDON?17

Q. DID MR. BEASLEY AS WELL?18

A. YES.19

Q. AND WHEN YOU INTERVIEWED THE TWO OF THEM, WAS THAT20

RECORDED?21

A. YES, IT WAS.22

Q. AND THEN TRANSCRIBED?23

A. YES, MA'AM.24

Q. AND WAS THAT -- WOULD YOU CHARACTERIZE THAT AS A FAIRLY25
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LONG INTERVIEW?1

A. YES, IT WAS A FAIRLY LONG INTERVIEW AS I REMEMBER.  IT2

WAS CONDUCTED ON A SUNDAY IN AN FBI OFFICE IN RALEIGH, NORTH3

CAROLINA, WITH MY PARTNER AT THAT TIME.4

Q. AND DURING THAT INTERVIEW, DID YOU DISCUSS SOME OF THE5

INFORMATION THAT MR. GUNDERSON AND MR. BEASLEY HAD BROUGHT6

FORTH REGARDING THEIR INTERVIEWS WITH HELENA STOECKLEY?7

A. WOULD YOU SAY THAT AGAIN, PLEASE?8

Q. DURING THAT TIME, DID YOU DISCUSS WITH THEM THE9

INFORMATION THAT MR. GUNDERSON AND MR. BEASLEY HAD BROUGHT10

FORTH WITH REGARD TO THEIR INTERVIEWS WITH HELENA STOECKLEY?11

A. YES.12

Q. AND WITH RESPECT TO YOUR INTERVIEW WITH MR. GUNDERSON AND13

MR. BEASLEY -- WELL, LET ME BACK UP.  AT SOME POINT WAS THERE14

AN INDIVIDUAL NAMED HOMER YOUNG THAT YOU CAME INTO CONTACT15

WITH?16

A. YES, MA'AM.17

Q. OKAY.  AND WHO IS HOMER YOUNG?18

A. HOMER YOUNG WAS A RETIRED FBI AGENT FROM LOS ANGELES,19

CALIFORNIA, WHO, FOR SOME PERIOD OF TIME, WAS EMPLOYED BY TED20

GUNDERSON AS A PRIVATE INVESTIGATOR.21

Q. AND DID YOU HAVE A CONVERSATION WITH MR. YOUNG?22

A. YES, I DID.23

Q. WHAT WAS THE NATURE OF THAT CONVERSATION?24

A. BASICALLY, FROM MY RECOLLECTION, IT WAS THE ATMOSPHERE25
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THAT HELENA WAS INTERVIEWED IN LOS ANGELES, CALIFORNIA, BY1

GUNDERSON AND BEASLEY.2

Q. AND DID HE EXPRESS TO YOU ANY OPINIONS ABOUT THAT3

INTERVIEW?4

A. YES, HE DID.5

Q. WHAT DID HE TELL YOU?6

A. HE THOUGHT THAT IT WAS AN UNUSUAL INTERVIEW, THAT IT HAD7

BEEN CONDUCTED 12 TO 15 HOURS A DAY OVER A TWO OR THREE OR8

FOUR DAY PERIOD, CONDUCTED UNDER SOME DURESS IN HIS OPINION,9

AND THAT GUNDERSON IN HIS OPINION ALSO PROBABLY HAD USED10

UNETHICAL TACTICS CONDUCTING THE INTERVIEW.11

Q. DID HE MENTION WHAT THOSE WERE?12

A. WELL, I THINK KEEPING SOMEONE IN AN INTERVIEW FOR 12 TO13

15 HOURS A DAY AND HAVING VERY LITTLE SLEEP OR REST TIME14

BEFORE THE NEXT INTERVIEW BEGAN THE NEXT MORNING OR WHENEVER.15

Q. IF I MAY HAVE PAGE 797, PLEASE.  MR. MADDEN, I'M GOING TO16

HAVE YOU READ A COUPLE OF EXCERPTS FROM YOUR INTERVIEW WITH17

MR. GUNDERSON AND MR. BEASLEY.  IF YOU WOULD START READING IN18

THE FIRST PARAGRAPH AT I SUBSEQUENTLY TALKED TO HER IN.  THE19

THIRD LINE.20

A. I SUBSEQUENTLY TALKED TO HER IN LOS ANGELES, CALIFORNIA,21

IN OCTOBER 1980, AND SHE RETURNED TO LOS ANGELES IN DECEMBER22

1980.  AND IN EACH INSTANCE, WE SPENT -- PRINCE BEASLEY AND I23

SPENT PROBABLY FIVE TO SIX DAYS ON BOTH TRIPS, BUT I --24

Q. OKAY.  LET ME STOP YOU THERE.  AND THIS IS MR. GUNDERSON25
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TALKING, IS THAT CORRECT?1

A. YES, THAT'S CORRECT.2

Q. AND NOW WE'LL SKIP DOWN TO YOUR RESPONSE TO THIS AND THEN3

THE QUESTION AND ANSWER THAT FOLLOWS.4

A. BY ME, UH, DID SHE FURNISH SIGNED STATEMENTS FROM HER5

INTERVIEWS SHOWING HER SIGNATURES?  6

GUNDERSON REPLIED YES.  7

HOW LONG, UH, DID THESE INTERVIEWS TAKE?8

Q. IF YOU WOULD READ MR. GUNDERSON'S REPLY?9

A. UM, WELL, LET'S SEE.  UH, THE FIRST SIGNED STATEMENT, UH,10

IT'S HARD TO SAY BECAUSE WE SPENT ABOUT A DAY AND A HALF, WHEN11

SHE CAME BACK IN OCTOBER 1980, WE SPENT ABOUT A DAY AND A HALF12

TALKING TO HER BEFORE SHE WOULD AGREE TO, UH, GIVE US A SIGNED13

STATEMENT. 14

AND THEN, UH, WE STARTED -- SHE STARTED TALKING AS I15

RECALL AROUND NINE O'CLOCK, NINE TO TEN O'CLOCK ONE EVENING,16

AND I THINK WE FINISHED UP WITH A STATEMENT FROM HER AROUND17

2:00 OR 3:00 IN THE MORNING.  18

AND WE TOOK THE -- SHE STATED -- SHE STARTED, I'M19

SORRY, TO TALK ABOUT THE CASE SO I FELT RATHER THAN, EVEN20

THOUGH IT WAS LATE, RATHER THAN, UH, DISCONTINUE THE INTERVIEW21

AND PICKING UP THE NEXT DAY I FELT IT WAS BEST TO GO ON22

THROUGH -- I'M SORRY -- GO ON THROUGH TO THE NEXT NIGHT, TAKE23

A STATEMENT FROM HER ON THIS OCCASION AND HAVE IT SIGNED AND24

THEN THE NEXT DAY, WHEN I LOOKED THE STATEMENT OVER, IT WAS25
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RATHER DISJOINTED SO I RETYPED IT, REORGANIZED IT, AND SHE1

SIGNED IT, A SECOND STATEMENT THAT NEXT DAY.  AND WHEN YOU SAY2

HOW LONG DID IT TAKE, WELL, THAT'S DIFFICULT TO SAY, BECAUSE3

WE WERE WITH HELENA FOR FIVE, SIX STRAIGHT DAYS, AND THE ONLY4

TIME WE DIDN'T TALK TO HER WAS WHEN WE WERE ALL SLEEPING.5

Q. AND I WANT TO TAKE YOU FORWARD TO PAGE 799, PLEASE. 6

STARTING WITH YOUR FIRST QUESTION STATING OKAY.7

A. THIS WOULD BE ME SPEAKING.  OKAY.  WHEN SHE RETURNED TO8

CALIFORNIA, LATER THAT YEAR IN DECEMBER, I BELIEVE 1980, SHE9

WAS IN CALIFORNIA FOR HOW LONG?  10

GUNDERSON:  ABOUT FIVE OR SIX DAYS AGAIN, I'D SAY. 11

THEN I ASKED, AND DURING THIS PERIOD OF TIME AGAIN12

WAS SHE ACCOMPANIED BY YOU AND/OR PRINCE BEASLEY PRACTICALLY13

CONTINUOUSLY THE WHOLE TIME?14

GUNDERSON:  RIGHT, THE SAME SITUATION.  WHENEVER SHE15

FELT LIKE TALKING, WE'D TALKED TO HER.  WHEN SHE DIDN'T FEEL16

LIKE TALKING, WE'D LET HER GO HOME AND GO TO BED AND DO HER17

THING, WHATEVER SHE WANTED TO DO.  WE DIDN'T PRESSURE HER OR18

PUSH HER AT ALL.19

MY RESPONSE WAS -- MY QUESTION WAS, BUT DID YOU SAY20

THAT YOU WERE WITH HER CONTINUOUSLY FROM EARLY MORNING HOURS21

UNTIL LATE EVENING HOURS OR POSSIBLY THE EARLY MORNING HOURS22

OF THE NEXT DAY?  23

GUNDERSON'S RESPONSE:  WE WERE WITH HER, NOW YOU24

CAN'T SAY, YOU CAN'T SAY EARLY MORNING HOURS EVERY TIME,25
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BECAUSE I -- BECAUSE LIKE I SAY, WE WERE WITH HER WHENEVER SHE1

WAS AVAILABLE AND TO BE INTERVIEWED.  WHENEVER SHE FELT LIKE2

BEING INTERVIEWED.3

MY NEXT RESPONSE, IN THE DECEMBER TRIP DID SHE AGAIN4

FURNISH YOU WITH A SIGNED STATEMENT?  5

GUNDERSON:  SHE DID.  6

I ASKED WAS THIS SIGNED STATEMENT TAKEN ORALLY OR7

RECORDED OR ON A TAPE RECORDING MACHINE OR WAS IT A SIGNED8

STATEMENT THAT YOU PREPARED AND HAD HER SIGN?  9

GUNDERSON:  THIS SIGNED STATEMENT, UH, AGAIN, LET'S10

GO BACK TO OCTOBER.  WHEN SHE WAS THERE IN OCTOBER, SHE11

REFUSED TO GO ON A TAPE RECORDER.  SO, THEREFORE -- I'M SORRY,12

WHERE DO YOU WANT ME TO BEGIN HERE?13

Q. SO, THEREFORE.  DO YOU SEE WHERE THE CURSOR IS?  SO,14

THEREFORE, I BASICALLY --15

A. I CAN'T SEE THE TOP LINE IT APPEARS.16

Q. OKAY.  I BELIEVE YOU ALREADY READ THAT.  IF YOU WOULD17

START AT THE THIRD LINE DOWN UNDER HIS REPLY.  SO, THEREFORE,18

AT THE END OF THAT SENTENCE.19

A. I'M NOT SEEING IT.  I'M SORRY.20

Q. DO YOU SEE WHERE THE CURSOR IS MOVING?21

A. OH, I'M SORRY.  THEREFORE, I BASICALLY PREPARED THAT22

STATEMENT, BASED ON INFORMATION SHE GAVE ME, AND THEN SHE READ23

IT, OF COURSE, AND SAID IT WAS, UH, ACCURATE AND SHE SIGNED24

IT.  IN DECEMBER, UH, SHE FELT A LITTLE MORE COMFORTABLE,25
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OBVIOUSLY WITH ME, SO SHE, UH, AGREED TO GO ON A TAPE1

RECORDER, AND IT WAS IN DECEMBER, UH, THE DECEMBER INTERVIEW,2

UH, THAT SHE WENT ON A TAPE RECORDER.  YES, AND I HAVE THAT3

TAPE RECORDER IN MY OFFICE RIGHT NOW.4

WE ALSO -- WE -- WE THEN REDUCED THE RECORDING TO5

THE FORM OF A SIGNED STATEMENT, WHICH IS A 53 PAGE DOCUMENT,6

AND SHE READ IT, INITIALED EACH PAGE, AND SAID THAT IT WAS7

ACCURATE.8

Q. OKAY.  LET ME STOP YOU RIGHT THERE.  SO, HER STATEMENT9

THAT HE PREPARED FOR HER TO SIGN WAS 53 PAGES?10

A. YES.11

Q. AND -- 12

A. ACCORDING TO HIM.13

Q. ACCORDING TO HIM.  AND DID HE ALSO TELL YOU -- DID YOU14

ASK HIM ABOUT INTERVIEW LOGS WITH REGARD TO THIS INTERVIEW?15

A. YES, I HAVE A RECOLLECTION OF ASKING HIM ABOUT THAT.16

Q. NOW, AS AN FBI AGENT, WHY WOULD YOU HAVE ASKED ABOUT A17

TOOL SUCH AS AN INTERVIEW LOG?18

A. WELL, TO SHOW THAT THE INTERVIEW WAS CONDUCTED IN A19

PROFESSIONAL MANNER, THAT TIMES WERE KEPT AS TO HOW LONG A20

PERSON WAS INTERVIEWED, WHETHER THERE WERE BREAKS INVOLVED. 21

JUST A RECORD OF THE INTERVIEW TIME-WISE.22

Q. AND IS THAT SOMETHING THAT YOU TYPICALLY DID IN23

CONDUCTING YOUR INTERVIEWS WITH SUBJECTS?24

A. YES, MA'AM.25

-3088-

Appeal: 15-7136      Doc: 31-3            Filed: 08/16/2016      Pg: 241 of 740 Total Pages:(1681 of 2180)



Madden/Direct Page 924

September 21, 2012

Q. AND IF I MAY HAVE THE BOTTOM HALF OF THAT PAGE, PLEASE,1

STARTING WITH DURING THE INTERVIEWS.  AND IF YOU WOULD JUST2

READ US HIS RESPONSE TO YOU, YOUR QUESTION AND HIS RESPONSE.3

A. YOU WANT ME TO READ --4

Q. START WITH YOUR QUESTION, PLEASE.5

A. MADDEN:  DURING THE INTERVIEWS WITH STOECKLEY, UH, DID6

YOU MAINTAIN INTERVIEW LOGS AND WILL YOU PROVIDE THE ORIGINALS7

AND/OR COPIES TO THE FBI?  8

GUNDERSON:  I DID NOT INTERVIEW, UH, MAKE THE9

INTERVIEW LOG.  10

IS THERE ANY -- I'M SORRY.  11

MADDEN:  IS THERE ANY PARTICULAR REASON WHY YOU DID12

NOT MAKE -- 13

GUNDERSON:  I JUST DIDN'T DO IT.  I DIDN'T THINK IT14

WAS NECESSARY.15

MADDEN:  ARE YOU TALKING WITH HER FOR LONG HOURS AT16

A TIME, BUT YOU DIDN'T FEEL IT WAS NECESSARY --17

GUNDERSON:  NO.  18

MADDEN:  -- TO MAINTAIN SOME TYPE OF LOG INDICATING19

HOW LONG SHE WAS WITH YOU BEING INTERVIEWED?  20

GUNDERSON:  THAT'S RIGHT, I DIDN'T FEEL IT WAS21

NECESSARY.  SHE DID EVERYTHING VOLUNTARILY AND I DIDN'T THINK22

IT WAS NECESSARY TO MAKE AN INTERVIEW LOG.23

Q. NOW, TED GUNDERSON WAS A FORMER FBI AGENT, IS THAT24

CORRECT?25
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A. THAT'S CORRECT.1

Q. SO, HE SHOULD HAVE BEEN FAMILIAR WITH THE CONTEXT OR THE2

CONCEPT OF AN INTERVIEW LOG?3

A. ABSOLUTELY.4

Q. AND DID YOU TALK WITH HIM ABOUT ANY PROMISES THAT HE MADE5

TO HELENA AND ERNEST?6

A. YES.7

Q. AND WHAT DID HE SAY ABOUT THE PROMISES THAT HE MADE TO8

THEM?9

A. SPECIFICALLY, WITHOUT HAVING THE INTERVIEW IN FRONT OF10

ME, THAT HE WOULD PROVIDE HELENA AND ERNEST WITH RELOCATION TO11

CALIFORNIA, POSSIBLE EMPLOYMENT, A POSSIBLE NEW IDENTITY, AND12

FINANCIAL ASSISTANCE FOR THEM TO GET ON THEIR FEET.13

Q. AND DID YOU ALSO TALK WITH HIM ABOUT CERTAIN INDIVIDUALS14

THAT HE ALLEGED MS. STOECKLEY NAMED AS BEING INVOLVED IN THE15

MURDERS?16

A. YES.17

Q. AND DID HE GIVE YOU A LIST OF SOME OF THOSE PEOPLE?18

A. YES, FROM HIS REPORT THAT WAS PREPARED.  I DON'T RECALL19

SPECIFICALLY DURING HIS INTERVIEW.  I THINK IT WAS 78 PAGES20

WITH HER HE PROVIDED AT THAT TIME. 21

Q. IF I COULD HAVE PAGE 806.22

A. I'M SORRY?23

Q. WE'RE GOING TO PUT UP ON THE SCREEN THAT PORTION OF YOUR24

INTERVIEW.  AND HIS SECOND RESPONSE, GUNDERSON'S SECOND25
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RESPONSE, PLEASE.  DO YOU SEE THERE WHERE HE'S NAMED SOME1

INDIVIDUALS TO YOU?2

A. YES.3

Q. BRUCE FOWLER, GREG MITCHELL, DON HARRIS --4

A. ALLEN P. MAZEROLLE.5

Q. OKAY.  NOW, I WANT TO ASK YOU A COUPLE OF QUESTIONS ABOUT6

THOSE INDIVIDUALS.  AFTER OBTAINING THOSE INDIVIDUALS' NAMES,7

DID YOU ATTEMPT TO LOCATE AND RUN DOWN THOSE LEADS?8

A. YES, I DID, AND I ASKED MR. GUNDERSON IF HE HAD ATTEMPTED9

TO LOCATE AND INTERVIEW THESE INDIVIDUALS.  HE SAID HE DID NOT10

AND I SAID SOMETHING TO THE EFFECT THAT WOULD PROBABLY BE A11

LOGICAL NEXT STEP IN THE INVESTIGATION.  HE SAID THAT HE WAS12

OUT OF MONEY, THAT HE HAD NOT BEEN PAID FOR A SUBSTANTIAL13

AMOUNT OF HIS INVESTIGATIVE WORK IN THE CASE.14

Q. AND SO NO ONE OTHER THAN YOU RAN DOWN THOSE LEADS?15

A. THAT'S CORRECT.16

Q. NOW, WITH RESPECT PARTICULARLY TO ALLEN MAZEROLLE, WHAT,17

IF ANY, INVESTIGATION DID YOU DO REGARDING HIS WHEREABOUTS ON18

FEBRUARY 16TH AND 17TH OF 1970?19

A. I ATTEMPTED TO DETERMINE, FIRST OF ALL, WHO HE WAS AND20

WHERE HE WAS ON THE DATES OF THE CRIME.  IN THAT REGARD, I21

WENT TO THE FAYETTEVILLE, NORTH CAROLINA, POLICE DEPARTMENT22

AND ATTEMPTED TO LOCATE RECORDS REGARDING MAZEROLLE.  23

AS I REMEMBER, AND THIS IS 30 YEARS AGO OR SO, BUT24

AS I REMEMBER, THE JAILER OR POLICE OFFICER IN CHARGE OF25
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RECORDS AT THAT TIME TOLD ME FAYETTEVILLE POLICE DEPARTMENT1

HAD RECENTLY RELOCATED, THAT THE RECORDS WERE PRETTY MUCH IN2

SHAMBLES SOMEWHAT, AND THAT OLD RECORDS WERE STORED IN A ROOM3

UPSTAIRS AT THE POLICE DEPARTMENT AND I WAS WELCOME TO REVIEW4

THOSE RECORDS IF I CARED TO.5

Q. AND DID YOU GO AND REVIEW THOSE RECORDS?6

A. YES, I DID.7

Q. AND WERE YOU ABLE TO LOCATE RECORDS REGARDING ALLEN8

MAZEROLLE THIS WAY?9

A. YES, I WAS.10

Q. AND IF I COULD HAVE PAGE 882, PLEASE.  DID YOU COPY SOME11

OF THOSE RECORDS WHILE YOU WERE THERE AT THE FAYETTEVILLE12

POLICE DEPARTMENT?13

A. YES, MA'AM.14

Q. IF WE COULD BLOW UP THIS.  NOW, WHAT ARE WE LOOKING AT15

HERE?16

A. WE'RE LOOKING AT A DATE OF COMMITMENT FOR ALLEN P.17

MAZEROLLE, IT'S M-A-Z-E-R-O-L-L-E, A WHITE MALE AGE 20, THAT18

HE WAS COMMITTED ON 1/29/70 AND HE WAS RELEASED ON 3/10/70 AT19

5:15 P.M.  HE HAD SPENT 41 DAYS IN JAIL AND THAT HE WAS20

COMMITTED TO THE JAIL BY SONBERG, S-O-N-B-E-R-G, AND BEASLEY. 21

HE WAS CHARGED WITH POSSESSION AND TRANSPORTATION OF LSD.22

Q. OKAY.  I'LL STOP YOU RIGHT THERE.  SO, HE WAS IN JAIL23

DURING THE TIME OF THE MACDONALD MURDERS?24

A. THAT'S CORRECT.25
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Q. AND THE PERSON WHO PUT HIM IN JAIL WAS BEASLEY?1

A. THAT'S CORRECT.2

Q. OKAY.  DID YOU ALSO OBTAIN THE RECORDS FOR ARREST?  IF I3

COULD HAVE 883.  DID YOU OBTAIN THIS ARREST RECORD AND4

COMPLAINT WHILE YOU WERE THERE AT THE POLICE DEPARTMENT AS5

WELL?6

A. YES.7

Q. AND IF WE COULD GO TO THE BOTTOM AND IF WE COULD ROTATE8

THAT.  NOW, AT THE BOTTOM OF THIS ARREST, DOES IT INDICATE9

WHEN THE ARREST WARRANT WAS SERVED AND THE OFFICER'S RETURN AT10

THE BOTTOM?11

A. THE RETURN?12

Q. YES.  IS IT JANUARY 28TH OF 1970?13

A. YES, MA'AM.14

Q. OKAY.  AND SO THAT WAS -- THE ARREST WARRANT WAS RETURNED15

AND HE WAS ARRESTED ON THAT DATE?16

A. YES.17

Q. AND AT SOME POINT WAS THERE AN ISSUE REGARDING WHETHER HE18

HAD BONDED OUT?  IF I COULD HAVE 884, PLEASE.19

A. I DON'T RECALL.20

Q. OKAY.  I'M SHOWING YOU HERE WHAT'S AN APPEARANCE BOND21

ALSO MARKED AS A TRUE COPY THAT YOU GOT FROM THE FAYETTEVILLE22

POLICE DEPARTMENT.  DO YOU RECALL THIS DOCUMENT?23

A. YES.24

Q. OKAY.  AND THIS IS FOR ALLEN MAZEROLLE?25
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A. YES.1

Q. AND IT INDICATES THAT HE WAS BONDED OUT ON MARCH 16TH OF2

1970, IS THAT CORRECT?3

A. YES.4

Q. AND DID YOU ALSO DO SOME INVESTIGATION WITH REGARD TO THE5

OTHER INDIVIDUALS THAT HAD BEEN NAMED?6

A. YES.7

Q. SPECIFICALLY, WITH RESPECT TO THE INDIVIDUAL KNOWN AS8

EDDIE OR SMITTY, DID YOU COME TO KNOW HIM AS DWIGHT EDWIN9

SMITH?10

A. YES, MA'AM.11

Q. AND DID YOU ALSO PREPARE AN AFFIDAVIT ABOUT YOUR12

INTERVIEW WITH MR. SMITH?13

A. YES.14

Q. IF I COULD HAVE PAGE 895.  AND, AGAIN, IS THIS YOUR15

AFFIDAVIT COMPLETED BASED UPON YOUR SEPTEMBER 7TH, 1982,16

INTERVIEW WITH DWIGHT EDWIN SMITH?17

A. YES.18

Q. AND WERE YOU ABLE TO DETERMINE -- IF I COULD HAVE19

PARAGRAPH TWO -- WHAT HE DID FOR A LIVING AT THE TIME OF THE20

MACDONALD MURDERS?21

A. DO YOU WANT ME TO READ FROM THIS OR DO YOU WANT ME TO22

TELL YOU FROM RECOLLECTION?23

Q. YOU CAN TELL ME FROM YOUR RECOLLECTION.24

A. HE WAS A DRUG COUNSELOR IN FAYETTEVILLE, NORTH CAROLINA.25

-3094-

Appeal: 15-7136      Doc: 31-3            Filed: 08/16/2016      Pg: 247 of 740 Total Pages:(1687 of 2180)



Madden/Direct Page 930

September 21, 2012

Q. AND SO HE WAS WORKING IN FAYETTEVILLE AT THE TIME OF THE1

MURDERS?2

A. YES.3

Q. AND DID YOU HAVE A CONVERSATION WITH HIM REGARDING4

WHETHER OR NOT HE HAD BEEN INVOLVED IN THESE MURDERS?5

A. YES.6

Q. AND WHAT DID HE TELL YOU?7

A. SAID THAT HE KNEW ABSOLUTELY NOTHING REGARDING THE8

MURDERS.9

Q. AND DID HE KNOW ANY OF THE OTHER INDIVIDUALS THAT WERE10

NAMED AS BEING INVOLVED IN THE MURDERS?11

A. I DON'T SPECIFICALLY RECALL.12

Q. IF I MAY HAVE PAGE FIVE -- I'M SORRY, PARAGRAPH FIVE, ON13

PAGE 897.14

A. THE NAMES OF BRUCE JOHNNY FOWLER, SHELBY DON HARRIS,15

ALLEN PATRICK MAZEROLLE AND WIZARD MEANT NOTHING TO HIM16

WHATSOEVER.  HE BELIEVES HE REMEMBERS THE NAME OF GREGORY17

HOWARD MITCHELL AND THINKS MITCHELL WAS PROBABLY ACQUAINTED18

WITH HELENA STOECKLEY, ALTHOUGH HE COULD NOT PROVIDE ANY19

INFORMATION REGARDING MITCHELL.20

Q. SO, FAIR TO SAY, HE WAS NOT ASSOCIATES WITH THESE PEOPLE?21

A. THAT'S CORRECT.22

Q. AND DID YOU TALK WITH HIM ABOUT HIS WHEREABOUTS OF THE23

NIGHT OF THE MACDONALD MURDERS?24

A. I DON'T SPECIFICALLY RECALL.  I'M SURE I DID.25
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Q. IF I COULD HAVE PARAGRAPH SIX.  DID HE INDICATE TO YOU1

THAT HE HAD SOME INVOLVEMENT WITH SOME SBI AGENTS AS A RESULT2

OF HIS POSITION AS A DRUG TREATMENT COUNSELOR?3

A. I DON'T REMEMBER.4

Q. WELL, DID HE SPEAK WITH THESE SBI AGENTS ON FEBRUARY 17TH5

OF 1970?6

A. SBI AGENTS, NOT FBI AGENTS.7

Q. YES.  SBI AGENTS.8

A. I'M SORRY.  S AS IN STATE.9

Q. THAT'S CORRECT.10

A. YES.11

Q. OKAY.  AND DID HE SPEAK WITH THESE AGENTS ON THE MORNING12

AFTER THE MURDERS, FEBRUARY 17TH, 1970?13

A. YES.  IF YOU'D LIKE ME TO READ HIS STATEMENT.  14

Q. YES, PLEASE.15

A. HE COULD NOT RECALL SPECIFICALLY WHERE HE WAS DURING THE16

EVENING OF FEBRUARY 16TH OR THE EARLY MORNING HOURS OF17

FEBRUARY 17TH, 1970.  18

HE DOES REMEMBER THAT DURING EARLY OR MID-MORNING19

HOURS ON FEBRUARY 17TH, THAT RAY DAVIS AND CUYLER WINDHAM, SBI20

AGENTS, CAME TO HIS RESIDENCE, SPOKE WITH HIM, AND PAT REESE21

REGARDING THE MACDONALD MURDERS.  22

THEY WERE SEEKING INFORMATION FROM SMITH AND REESE23

AS TO POSSIBLE SUSPECTS AS THE SBI HAD A DESCRIPTION OF A24

GROUP OF INDIVIDUALS WHICH MAY HAVE PARTICIPATED IN THE25
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MACDONALD MURDERS.1

TO THE BEST OF SMITH'S RECOLLECTION, HE WAS UNAWARE2

OF THE MACDONALD MURDERS UNTIL INFORMED ABOUT SAME BY WINDHAM3

AND DAVIS.  4

WINDHAM AND DAVIS WERE OBVIOUSLY LOOKING FOR HELP AS5

TO SUSPECTS AS HE WORKED CLOSELY WITH THEM WITH VARIOUS DRUG6

USERS.  7

SMITH NOTED THAT HE DID MANY PROGRAMS OF A COMMUNITY8

NATURE AT SCHOOLS AND CHURCHES REGARDING DRUGS WITH WINDHAM9

AND DAVIS.10

TO THE BEST OF HIS RECOLLECTION, AT THE TIME HE WAS11

CONTACTED HE COULD NOT FURNISH ANY SUSPECTS TO WINDHAM OR12

DAVIS.13

Q. OKAY.  THANK YOU. 14

A. HE -- 15

Q. THAT'S FINE.  SO, FAIR TO SAY AT THAT TIME THEY WERE16

SEEKING HIS HELP IN TRYING TO DETERMINE WHO ANY OF THESE17

INDIVIDUALS WERE?18

A. YES.19

Q. DID YOU ALSO LOCATE SHELBY DON HARRIS?20

A. I BELIEVE SO.21

Q. IF I COULD HAVE PAGE 1184.  I'M SORRY, 1182.  IS THIS22

ALSO AN AFFIDAVIT PREPARED BY YOU?23

A. YES, IT IS.24

Q. AND DID YOU HAVE OCCASION -- IF I COULD HAVE PARAGRAPH25
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THREE -- TO INTERVIEW SHELBY DON HARRIS VIA THE TELEPHONE?1

A. YES.2

Q. AND DID HE INDICATE TO YOU THAT HE HAD ANY INVOLVEMENT IN3

THE MACDONALD MURDERS?4

A. AS I RECALL, NO.5

Q. IF I COULD HAVE PARAGRAPH SIX ON PAGE 1183.  IF YOU WOULD6

READ PARAGRAPH SIX.7

A. STARTING AT SIX?8

Q. YES, PLEASE.9

A. HE EMPHASIZED TO SHEDLICK THAT HE KNEW ABSOLUTELY NOTHING10

ABOUT THE MACDONALD MURDERS AND VOLUNTEERED TO TAKE A11

POLYGRAPH EXAMINATION IN TENNESSEE FOR SHEDLICK.  HOWEVER,12

SHEDLICK WANTED HARRIS TO COME TO NORTH CAROLINA FOR SUCH AN13

EXAMINATION AND HARRIS DECLINED.  14

SHEDLICK ASKED HIM QUESTIONS ABOUT PEOPLE HE MAY15

HAVE KNOWN WHILE IN FAYETTEVILLE, NORTH CAROLINA, AND A16

BUSINESS ESTABLISHMENT, NAME UNRECALLED, THAT WAS A LOCAL17

PIZZA SHOP IN FAYETTEVILLE, NORTH CAROLINA.  18

HARRIS READILY ADMITTED TO SHEDLICK THAT HE KNEW19

CERTAIN INDIVIDUALS INCLUDING HELENA STOECKLEY AND GREG20

MITCHELL AND THAT HE HAD FREQUENTED EITHER A PIZZA OR A DONUT21

TYPE RESTAURANT. 22

Q. OKAY.  THAT'S -- 23

A. HE DOES --24

Q. THANK YOU.  THAT'S PLENTY.  SO, HE INDICATED HE KNEW THEM25
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FROM AROUND FAYETTEVILLE, IS THAT FAIR TO SAY?1

A. THAT'S CORRECT.2

Q. OKAY.  AND -- 3

MS. COOLEY:  IF I COULD HAVE ONE MOMENT?4

(PAUSE.)5

BY MS. COOLEY:6

Q. OKAY.  AND SO SUFFICE IT TO SAY, YOU MADE EFFORTS TO7

DETERMINE WHERE THESE INDIVIDUALS WERE ON THE NIGHT OF THE8

MACDONALD MURDERS AND NONE OF THEM INDICATED INVOLVEMENT IN9

ANY WAY TO YOU?10

A. THAT'S CORRECT.11

Q. MOST PARTICULARLY ALLEN MAZEROLLE WHO WAS IN JAIL?12

A. THAT'S CORRECT.  AND HE WAS INTERVIEWED BY FBI AGENTS IN13

PORTLAND, MAINE.14

Q. AND DID HE INDICATE TO THEM THAT HE HAD BEEN INVOLVED IN15

ANY WAY?16

A. NO.17

Q. NOW, DID YOU HAVE OCCASION TO TALK TO TED GUNDERSON ABOUT18

THE BOOK DEAL THAT HE HAD INVOLVING HELENA STOECKLEY AND THE19

MACDONALD MURDERS?20

A. I DON'T RECALL SPECIFIC DETAILS REGARDING THAT.21

Q. BUT DO YOU RECALL THAT CONVERSATION AS PART OF --22

A. YES.23

Q. OKAY.  MAY I HAVE PAGE 815 STARTING WITH THE THIRD24

PARAGRAPH.  AND IF YOU COULD JUST READ FOR US YOUR25
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CONVERSATION WITH GUNDERSON.1

A. MYSELF:  HAVE YOU, SINCE THAT TIME, ACTUALLY ENTERED INTO2

ANY CONTRACTUAL ARRANGEMENTS WITH HELENA STOECKLEY FOR A BOOK3

OR A MOVIE TO BE WRITTEN REGARDING THE MACDONALD CASE?4

GUNDERSON:  I HAVE NOT, AND IN FACT I HAVE NOT5

ENTERED INTO A CONTRACTUAL AGREEMENT WITH ANYBODY FOR THAT. 6

THAT IS MY NOT PRIMARY GOAL.  MY PRIMARY GOAL HAS ALWAYS AND7

WILL BE TO DETERMINE WHAT THE FACTS, TRUE FACTS, ARE IN THIS8

INVESTIGATION.9

MADDEN:  HAVE YOU, YOURSELF, CONTACTED ANYONE10

REGARDING THE POSSIBILITY OF A BOOK OR MOVIE REGARDING THIS11

CASE?  12

GUNDERSON:  YES, I HAVE.  I'VE TALKED TO SEVERAL13

PEOPLE ABOUT IT AND UH -- I KEEP SAYING UH, BUT THAT'S HIS14

PHRASEOLOGY -- I HAVE AN ATTORNEY IN LOS ANGELES WHO HAS15

MAINLY DONE THE WORK ON IT AND HE HAS TALKED TO SOME PEOPLE16

ABOUT IT, BUT WE HAVE NOT ENTERED INTO ANY SORT OF AGREEMENT. 17

THAT IS NOT MY PRIMARY, THAT IS SECONDARY.18

Q. IF I COULD HAVE PAGE 816.  WE'RE GOING TO CONTINUE ON THE19

NEXT PAGE.  AND THE SIXTH PARAGRAPH STARTING WITH, UH, HAVE20

YOU CONTACTED.21

A. MADDEN:  HAVE YOU CONTACTED ANYONE IN THE MOVIE INDUSTRY22

IN CALIFORNIA REGARDING A POSSIBLE MOVIE REGARDING THE23

MACDONALD CASE?  24

GUNDERSON:  NO, I REALLY, I HAVE TALKED TO SOME25
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PEOPLE ABOUT IT, BUT I HAVEN'T, YOU KNOW, I REALLY HAVEN'T1

GONE INTO IT IN EARNEST OR I HAVEN'T REALLY SOUGHT ANYBODY2

OUT.  I JUST -- I MERELY HAD GENERAL DISCUSSIONS ABOUT IT. 3

AND SPENCER, SPENCER'S LOOKING INTO THE POSSIBILITY NOW.  AND4

AS I MENTIONED, THIS IS SECONDARY.  THE PRIMARY, UH, CONCERN5

IS THIS CASE, THE INVESTIGATION.  AND MY MOTIVE FOR THIS6

INVESTIGATION INITIALLY WAS IT WAS A CLIENT-BUSINESS7

RELATIONSHIP.8

Q. OKAY.  YOU CAN STOP THERE.  SO, HE HAD CONTACTED BOTH9

PEOPLE IN THE MOVIE INDUSTRY AND IN THE BOOK INDUSTRY10

REGARDING A BOOK AND A MOVIE IN THIS CASE?11

A. YES.12

Q. OKAY.  DID YOU ALSO ASK HIM ABOUT ANY CONTACTS THAT HE13

KNEW ABOUT PRINCE BEASLEY HAVING WITH FRED BOST REGARDING A14

BOOK?15

A. I DON'T REMEMBER WHETHER BEASLEY -- I'M SORRY, WHETHER16

GUNDERSON DISCUSSED ANY DEAL WITH BEASLEY OR BOST, BUT I DO17

REMEMBER BEASLEY AT SOME POINT IN TIME SAYING THAT HE HAD18

TRANSPORTED FRED BOST TO SENECA, SOUTH CAROLINA, TO HAVE A19

DISCUSSION WITH HELENA ABOUT THE POSSIBILITY OF A BOOK BEING20

PUBLISHED.21

Q. AND DID YOU DISCUSS WITH HIM THE PROCEEDS SIMILAR TO THE22

CONVERSATION YOU HAD WITH HELENA ABOUT THE PROCEEDS FOR THAT23

BOOK?24

A. I'M SORRY, WOULD YOU REPEAT THAT?25
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Q. DID YOU DISCUSS WITH BEASLEY THE PROCEEDS FOR THAT BOOK1

SIMILAR TO HOW YOU HAD HAD THAT DISCUSSION WITH HELENA ABOUT2

THE PROCEEDS?3

A. YES.4

Q. IF I COULD HAVE PAGE 847.  AND STARTING WITH THE SECOND5

PARAGRAPH.6

A. MADDEN:  BUT CERTAINLY THE MACDONALD CASE.  7

BEASLEY:  OF COURSE, CERTAINLY I IMAGINE IT WOULD8

COME UP THERE, YES, SIR, IT WOULD.  9

MADDEN:  WHAT PERCENTAGE OR PROFIT DO YOU EXPECT TO10

RECEIVE OR SPECIFICALLY WHAT IS YOUR CONTRACTUAL AGREEMENTS,11

UH, WHAT --12

BEASLEY:  A PERCENTAGE OF 20 PERCENT FOR EACH. 13

MADDEN:  20 PERCENT YOU WOULD RECEIVE FROM THE BOOK? 14

BEASLEY:  AND HER ALSO.  15

AND HELENA?  16

RIGHT.  BEASLEY, I'M SORRY, RIGHT.  17

MADDEN:  AND WOULD MR. BOST RETAIN THE REMAINING18

PERCENTAGE?  19

BEASLEY:  THAT'S CORRECT.20

Q. OKAY.  THANK YOU.  SO, THAT'S IN ACCORDANCE WITH THE21

CONVERSATION YOU HAD WITH HELENA ABOUT THE PERCENTAGES FROM22

THE BOOK?23

A. YES.24

Q. OKAY.  NOW, DID YOU ALSO TALK TO MR. GUNDERSON AND MR.25
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BEASLEY ABOUT CERTAIN PIECES OF INFORMATION THAT THEY FELT1

CORROBORATED HELENA'S STORY?2

A. I'M SURE THAT I DID, YES.3

Q. NOW, DID MR. GUNDERSON TALK TO YOU ABOUT ALLEN MAZEROLLE4

BEING THE PERSON IN THE CAR THAT NIGHT?5

A. I DON'T SPECIFICALLY REMEMBER, BUT I THINK SO, YES.6

Q. AND LET ME HAVE PAGE 861, PLEASE.  DID MR. GUNDERSON TALK7

TO YOU -- STARTING WITH THE SECOND PARAGRAPH, UH, WE ASKED8

HELENA.  DID MR. GUNDERSON TALK TO YOU ABOUT SOME HAIR THAT9

WAS FOUND IN COLETTE'S HAND?  IF YOU COULD READ THAT.10

A. CAN YOU GO BACK A LITTLE BIT?11

Q. SURE.  WE CAN GO UP TO THE TOP OF THE PAGE.12

A. OKAY.  WHAT WOULD YOU LIKE ME TO DO?13

Q. IF YOU WOULD START READING WITH, UH, WE ASKED HELENA.14

A. GUNDERSON:  HELENA STOECKLEY HAS MADE THE SAME STATEMENT,15

HAD MADE THE SAME STATEMENT TO US ABOUT THE CAR MAKING A U-16

TURN AND GOING BACK TOWARD THE MACDONALD HOUSE.  17

UH, WE ASKED HELENA ABOUT THE HAIR STRANDS THAT WERE18

FOUND IN COLETTE'S RIGHT HAND.  UH, AS I SAY, I RECALL THIS IS19

FROM MEMORY NOW SO I CAN'T SAY FOR SURE, BUT, AND I BELIEVE, I20

KNOW THIS IS IN MY REPORT, OUR REPORT, UH, SHE TOLD US, UH,21

BRUCE, SHE THOUGHT IT WAS BRUCE FOWLER, BUT BEFORE EARLIER SHE22

TOLD, SHE HAD TOLD PRINCE THAT SHE THOUGHT IT WAS GREG23

MITCHELL, AND SHE MADE THE STATEMENT TO PRINCE BEASLEY AND24

THAT SHE SAW GREG MITCHELL ON TOP OF COLETTE STRUGGLE WITH25
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COLETTE, BUT ONE OF THE AREAS LIKE THIS, THIS CONCERNS ME1

BECAUSE IT SEEMS TO ME LIKE SOMEBODY SHOULD ATTEMPT TO LOCATE2

THESE PEOPLE AND COMPARE THE HAIR STRANDS FOUND IN COLETTE'S3

HAND WITH THE KNOWN SPECIMENS --4

Q. OKAY.  THAT'S ENOUGH.  WE CAN STOP THERE.  AND ARE YOU5

AWARE THAT LATER IN THE INVESTIGATION THOSE HAIRS IN COLETTE'S6

HAND WERE ACTUALLY COMPARED TO SAMPLES FROM GREG MITCHELL AS7

WELL AS FROM MR. MACDONALD AND COLETTE?8

A. THAT IS MY RECOLLECTION.9

Q. AND THAT THE HAIR IN ONE OF COLETTE'S HANDS WAS10

CONSISTENT WITH HER OWN AND THE HAIR IN THE OTHER HAND WAS DR.11

MACDONALD'S?12

A. I DON'T SPECIFICALLY RECALL THAT INFORMATION.13

Q. WERE YOU AWARE THAT NEITHER OF THOSE SAMPLES MATCHED GREG14

MITCHELL?15

A. TO THE BEST OF MY RECOLLECTION, YES.16

Q. NOW, DURING THIS ENTIRE INTERVIEW YOU HAD WITH TED17

GUNDERSON AND WITH BEASLEY, IT'S A FAIR STATEMENT THAT YOU18

COVERED A LOT OF DIFFERENT TOPICS WITH THEM REGARDING THE19

MACDONALD MURDERS?20

A. YES.21

Q. AND, IN FACT, YOU SAID, I BELIEVE, 80-SOMETHING PAGES OF22

TRANSCRIPT?23

A. 78, I BELIEVE.24

Q. 78.  AND AT NO TIME DURING ANY OF THAT INTERVIEW DID25
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EITHER OF THEM EVER MENTION TO YOU HELENA HAD TOLD THEM JIM1

BLACKBURN THREATENED HER DURING THE TRIAL?2

A. THAT'S CORRECT.3

Q. AND YOU ALSO HAD OCCASION TO INTERVIEW HELENA'S MOTHER?4

A. YES.5

Q. AND THAT CAME SOMETIME AFTER YOUR INTERVIEW WITH HELENA,6

IS THAT RIGHT?7

A. THAT'S CORRECT.8

Q. OKAY.  DO YOU REMEMBER THE DATE OF THAT INTERVIEW?9

A. NOT OFFHAND, NO.10

Q. DID YOU PREPARE NOTES OF THAT INTERVIEW?11

A. YES.12

Q. AND DID YOU PREPARE HANDWRITTEN NOTES?13

A. I'M SORRY?14

Q. DID YOU PREPARE HANDWRITTEN NOTES?15

A. YES.16

Q. IF I MAY HAVE GOVERNMENT 2333, AND IF WE COULD JUST PAGE17

THROUGH.  AND DO RECOGNIZE WHOSE HANDWRITING THIS IS?18

A. THAT'S MY HANDWRITING.19

Q. AND DO YOU RECOGNIZE THIS DOCUMENT AS NOTES THAT YOU TOOK20

DURING YOUR INTERVIEW WITH HELENA STOECKLEY'S MOTHER, HELENA21

STOECKLEY SENIOR?22

A. YES.23

(GOVERNMENT EXHIBIT NUMBER 233324

WAS IDENTIFIED FOR THE RECORD.)25
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Q. AND DID YOU LATER WRITE THOSE NOTES INTO A MORE LEGIBLE1

FORMAT, SO TO SPEAK?2

A. YES.3

Q. IF I MAY HAVE 2334, AND IF YOU COULD JUST PAGE THROUGH. 4

AND DO YOU RECOGNIZE THESE NOTES AS WELL?5

A. YES.6

Q. AND ARE THESE THE LEGIBLE COPIES OF YOUR NOTES?7

A. YES.8

(GOVERNMENT EXHIBIT NUMBER 23349

WAS IDENTIFIED FOR THE RECORD.)10

Q. AND DID YOU TURN THESE OVER TO AGENT CHEROKE, WHO ALSO11

WORKS WITH THE FBI?12

A. YES.13

Q. AND WERE THESE NOTES OF YOUR TRANSCRIBED INTO WHAT WE14

WOULD CALL A 302 OR A REPORT OF INCIDENT?15

A. YES.16

Q. IF I MAY HAVE 2332.  AND DO YOU RECOGNIZE THIS AS THE17

REPORT OF INCIDENT OF YOUR INTERVIEW WITH MS. STOECKLEY18

SENIOR?19

A. YES, MA'AM.20

(GOVERNMENT EXHIBIT NUMBER 233221

WAS IDENTIFIED FOR THE RECORD.)22

Q. AND WHAT DATE DID YOU INTERVIEW HER?  DOES IT REFLECT ON23

YOUR 302?24

A. SEPTEMBER -- I'M SORRY.25
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Q. WHAT DATE DID YOU INTERVIEW MS. STOECKLEY?1

A. SEPTEMBER -- I'M SORRY, I'M NOT FOLLOWING YOU.2

Q. IF YOU COULD READ STARTING AT THE TOP.3

A. I'M SORRY?4

Q. IF YOU COULD JUST READ IT STARTING AT THE TOP.5

A. REVIEW OF CAPTIONED CASE MATERIAL REVEALED A HANDWRITTEN6

DRAFT OF AN INTERVIEW REPORT FORM FD-302 REFLECTING INTERVIEW7

OF HELENA W. STOECKLEY ON JULY 19TH, 1984.8

Q. OKAY.  AND THEN IT WAS TRANSCRIBED ON SEPTEMBER 19TH OF9

2007, IS THAT RIGHT?10

A. THAT'S CORRECT.11

Q. NOW, FAIR TO SAY AT THE TIME THAT YOU INTERVIEWED MS.12

STOECKLEY SENIOR, THAT WAS A ROUTINE INTERVIEW JUST LIKE THE13

OTHER ONES YOU CONDUCTED IN THIS CASE?14

A. YES.15

Q. AND THAT YOU WERE UNAWARE THAT IT WOULD LATER COME TO BE16

THE SUBJECT OF THIS LITIGATION?17

A. THAT'S CORRECT.18

Q. AND SO, WHAT WAS YOUR PURPOSE IN INTERVIEWING HER AT THAT19

POINT IN TIME?20

A. JUST TO DETERMINE WHETHER SHE HAD ANY KNOWLEDGE REGARDING21

THE MURDERS EITHER ON A PERSONAL BASIS OR FROM HER DAUGHTER,22

HELENA STOECKLEY.23

Q. NOW, THIS DATE, JULY 19TH, 1984, THAT IS AFTER HELENA24

DIED IN JANUARY OF '83, IS THAT RIGHT?25
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A. THAT'S CORRECT.1

Q. AND SO, AT THE POINT THAT YOU INTERVIEWED HER MOTHER,2

HELENA WAS ALREADY DECEASED?3

A. THAT'S CORRECT.4

Q. AND IF YOU WOULD, STARTING WITH THE QUOTATION MARKS, READ5

THE SUBSTANCE OF YOUR REPORT REGARDING YOUR INTERVIEW WITH MS.6

STOECKLEY SENIOR.7

A. MRS. HELENA W. STOECKLEY, FAYETTEVILLE, NORTH CAROLINA,8

TELEPHONE NUMBER 919-484-0459, WAS CONTACTED AND ADVISED OF9

THE IDENTITY OF THE INTERVIEWING AGENT, AND THEREAFTER ADVISED10

AS FOLLOWS:  MRS. STOECKLEY WAS THE MOTHER OF HELENA11

STOECKLEY, WHO IS DECEASED.  SHE HAD BEEN PREVIOUSLY INTERVIEW12

ON ONE OCCASION BEFORE BY A GOVERNMENT AGENT, IDENTITY AND13

AGENCY UNRECALLED.14

SHE WAS SUBPOENAED -- SHE MEANING THE DAUGHTER15

HELENA -- WAS SUBPOENAED TO THE MACDONALD TRIAL BY THE DEFENSE16

TEAM AND WENT TO RALEIGH, NORTH CAROLINA, WHERE SHE WAS17

INTERVIEWED BY A FEMALE ATTORNEY, NAME UNRECALLED, WHO WAS A18

LEGAL ASSISTANT TO THE DEFENSE ATTORNEY, BERNARD SEGAL.  MRS.19

STOECKLEY STATED THAT SHE TOLD THE ATTORNEY -- HELENA AGAIN --20

THAT SHE DID NOT KNOW ANYTHING ABOUT THE MURDERS.21

SHE RECALLED THAT WHEN HELENA CAME HOME AFTER THE22

MACDONALD MURDERS, HELENA TOLD HER IN A PERFECTLY SOBER NON-23

DRUGGED STATE THAT HELENA KNEW ABSOLUTELY NOTHING ABOUT THE24

MACDONALD MURDERS.  25
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IN 1970, AT THE TIME OF THE MACDONALD MURDERS,1

HELENA WAS NOT LIVING AT HOME WITH THE FAMILY.  SHORTLY BEFORE2

THE MURDERS, HELENA TOLD HER SHE HAD A MAN NAMED MAZEROLLE3

ARRESTED.  HELENA WAS SNITCHING FOR DETECTIVES STUDER AND4

BEASLEY.  MRS. STOECKLEY TOLD HELENA AND (SIC) HER PARENTS5

THEY COULD NOT CONDONE HER DRUG USAGE.  AS LONG AS SHE6

CONTINUED THIS ACTIVITY, HELENA WAS NOT ALLOWED TO LIVE AT THE7

HOUSE.8

HELENA THEN MOVED FROM THE HOUSE INTO ANOTHER9

RESIDENCE IN FAYETTEVILLE, NORTH CAROLINA, WITH OTHER10

INDIVIDUALS, NAMES UNKNOWN.  11

I'M SORRY, COULD YOU GO BACK A LITTLE?  NO, THE12

OTHER WAY.  WHOA. 13

AFTER THE MACDONALD MURDERS, HER HUSBAND SAW HELENA14

AT WHICH TIME HELENA TOLD HER HUSBAND THAT SHE DID NOT KNOW15

ANYTHING ABOUT THE MURDERS.16

ACCORDING TO MRS. STOECKLEY, HER HUSBAND TOLD HELENA17

TO TELL THE TRUTH.  MRS. STOECKLEY WAS OF THE OPINION THAT18

HELENA COULD NOT HAVE BEEN PRESENT OR COMMITTED THEM AS SHE19

WAS NOT VIOLENT AND LOVED CHILDREN.  20

STOECKLEY WAS RELUCTANT TO DISCUSS ADDITIONAL21

INFORMATION BECAUSE HELENA WAS NOT TREATED FAIRLY BY BEASLEY22

OR TED GUNDERSON, A PRIVATE INVESTIGATOR.23

SHE WAS OF THE OPINION THAT HELENA'S MIND WAS QUOTE,24

GONE, UNQUOTE, ESPECIALLY WHEN UNDER THE INFLUENCE OF DRUGS25

-3109-

Appeal: 15-7136      Doc: 31-3            Filed: 08/16/2016      Pg: 262 of 740 Total Pages:(1702 of 2180)



Madden/Direct Page 945

September 21, 2012

AND/OR ALCOHOL.  WHEN DOING DRUGS, HELENA THOUGHT ABOUT THE1

MACDONALD CASE, BUT SHE WAS NOT INVOLVED.  2

HELENA TOLD HER THAT DURING THE TRIAL QUOTE, THEY,3

UNQUOTE, WANTED HER TO TAKE DRUGS TO HELP HER REMEMBER4

DETAILS.  MRS. STOECKLEY WAS OF THE OPINION THAT HELENA WAS5

USED, BUT WOULD NOT STATE BY WHOM.  SHE NOTED THAT HELENA WAS6

BEATEN UP DURING THE MACDONALD TRIAL IN RALEIGH, NORTH7

CAROLINA, BUT WAS OF THE OPINION IT WAS NOT BY HER BOYFRIEND,8

ERNEST DAVIS.  9

MRS. STOECKLEY SAVED ALL THE NEWSPAPER ARTICLES10

RELATIVE TO THE MACDONALD CASE.  AFTER THE MURDERS, HELENA11

RETURNED HOME.  MRS. STOECKLEY THEN ALLOWED HELENA TO READ ALL12

OF THE NEWSPAPER ARTICLES CONCERNING THE MACDONALD CASE.  MRS.13

STOECKLEY BELIEVES HELENA LEFT THEIR HOME THE FALL OF 1970. 14

MRS. STOECKLEY'S KNOWLEDGE ABOUT THE CASE CAME FROM THE15

ARTICLES SHE READ IN THE NEWSPAPER.16

HELENA HAD BEEN TRYING TO QUIT DRUGS SINCE 1970, AND17

AFTER HER RELEASE FROM DORTHEA DIX HOSPITAL, A MENTAL HEALTH18

HOSPITAL IN RALEIGH, NORTH CAROLINA, BELIEVED TO BE SOMETIME19

IN 1976, 1977, HELENA WAS STRUGGLING AT DORTHEA DIX FOR20

ALCOHOLISM AND MENTAL PROBLEMS.  HELENA WAS NEVER RIGHT.21

HELENA ENJOYED THE ATTENTION FROM THE MACDONALD22

CASE.  SHE WAS OF THE OPINION THE MACDONALD CASE WOULD HAVE23

BEEN RESOLVED IF NOT FOR THE PERSISTENCE OF PRINCE BEASLEY,24

WHO WOULD NOT LEAVE HELENA ALONE.  MRS. STOECKLEY STATED THAT25
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SHE NEVER MET BEASLEY, BUT TALKED TO HIM ON THE TELEPHONE WHEN1

HE WOULD CALL HELENA.  BEASLEY CALLED HELENA FREQUENTLY WHEN2

HELENA WAS INFORMING.  3

HELENA TOLD HER THAT WHEN SHE TESTIFIED AT THE4

MACDONALD TRIAL, SHE TOLD EVERYTHING SHE KNEW AND TOLD THE5

TRUTH.  6

HELENA TOLD MRS. STOECKLEY THAT SHE WAS A HEAVY DRUG7

USER, ESPECIALLY WHEN SHE WAS IN NASHVILLE, TENNESSEE.  HELENA8

HAD A LOT OF ATTENTION FROM INVESTIGATORS AND ATTORNEYS.9

BEFORE HER DEATH HELENA WAS IN TERRIBLE PHYSICAL10

SHAPE.  IT WAS ABOUT THIS TIME THAT HELENA GAVE A STATEMENT TO11

A PRIVATE INVESTIGATOR FROM CALIFORNIA.  WHEN MRS. STOECKLEY12

ASKED HELENA WHY SHE GAVE A STATEMENT, HELENA REPLIED SHE13

THOUGHT SHE WAS AT THE MURDER SCENE.14

Q. NOW, WHEN YOU TOOK THIS STATEMENT FROM MRS. STOECKLEY15

SENIOR, HELENA STOECKLEY SENIOR, WHERE DID YOU INTERVIEW HER?16

A. AT HER RESIDENCE.17

Q. OKAY.  AND HOW DID SHE APPEAR TO YOU?  HOW WERE HER18

FACULTIES?19

A. SHE WAS AN ELDERLY WOMAN AT THAT TIME.  SHE APPEARED TO20

BE NORMAL.21

Q. DID SHE HAVE ANY TROUBLE RECALLING THESE DETAILS WHEN YOU22

TALKED WITH HER?23

A. NOT THAT I RECALL.24

Q. AND SHE COULD SEE OKAY AT THAT POINT IN TIME?25
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A. YES.1

Q. AND SHE WAS STILL LIVING AT HOME FULL TIME?2

A. THEN?3

Q. THEN.4

A. YES.5

Q. AT THE TIME OF THE INTERVIEW.6

A. YES.7

Q. OKAY.  AND DURING YOUR ENTIRE INTERVIEW WITH HER, YOU8

TALKED SOME WITH HER ABOUT HELENA'S TESTIMONY AT TRIAL AND9

WHAT HELENA HAD TOLD HER ABOUT THAT, CORRECT?10

A. YES.11

Q. AND AT ANY TIME DID SHE EVER TELL YOU THAT HELENA HAD12

TOLD HER JIM BLACKBURN THREATENED HER?13

A. NO, MA'AM.14

Q. OR ANY OTHER PROSECUTOR?15

A. NO.16

Q. AND HELENA STOECKLEY SENIOR GAVE ANOTHER AFFIDAVIT MUCH17

LATER IN HER LIFE WHEN SHE WAS LIVING IN A NURSING HOME AND18

SHE -- AT THIS POINT, SOMEONE WROTE IN THE AFFIDAVIT THAT ON19

TWO SEPARATE OCCASIONS MY DAUGHTER CONFIDED IN ME THAT SHE WAS20

PRESENT IN THE MACDONALD HOUSE DURING THE MURDERS ON FEBRUARY21

17TH.  SHE DIDN'T SAY ANYTHING LIKE THAT TO YOU, DID SHE?22

A. NO.23

Q. AND YOU INTERVIEWED HER IN '84, SO IN THE EARLY '80S?24

A. IN WHAT?25
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Q. IN '84.1

A. YES.2

Q. SO, IT WAS CLOSER TO THE TIME OF THE TRIAL AND OF THE 3

INCIDENT?4

A. YES.5

Q. AND MS. STOECKLEY SENIOR DIDN'T SAY ANYTHING TO YOU6

DURING YOUR INTERVIEW ABOUT KNOWING -- THAT HELENA KNEW THERE7

WAS SOME SORT OF HOBBY HORSE IN A CHILD'S BEDROOM, DID SHE?8

A. NO.9

Q. AND -- 10

MS. COOLEY:  WELL, I HAVE NO FURTHER QUESTIONS. 11

THANK YOU.12

THE COURT:  MR. WIDENHOUSE.13

MR. WIDENHOUSE:  YOUR HONOR, I HAVE NO QUESTIONS OF14

AGENT MADDEN.15

THE COURT:  YOU MAY STEP DOWN.  YOU MAY STEP DOWN,16

MR. MADDEN.17

THE WITNESS:  THANK YOU.18

MS. COOLEY:  YOUR HONOR, MAY MR. MADDEN BE EXCUSED19

FROM HIS SUBPOENA?20

MR. WIDENHOUSE:  NO OBJECTION, YOUR HONOR.21

THE COURT:  YES.22

MS. COOLEY:  THANK YOU.23

MR. BRUCE:  YOUR HONOR, WE'RE READY FOR OUR NEXT24

WITNESS.25
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THE COURT:  YES, SIR.1

MR. BRUCE:  WE'LL CALL JOE MCGINNISS.  2

(PAUSE.)3

MR. BRUCE:  YOUR HONOR, I THINK THAT WENT A LITTLE4

FASTER THAN WE ANTICIPATED AND SO HE'S UPSTAIRS SO IT'S GOING5

TO TAKE A MINUTE.6

THE COURT:  SURE.7

(PAUSE.)8

JOE MCGINNISS, GOVERNMENT WITNESS, SWORN9

D I R E C T   E X A M I N A T I O N 10:05 A.M.10

BY MR. BRUCE:11

Q. WOULD YOU STATE YOUR NAME, PLEASE?12

A. JOE MCGINNISS.13

Q. MR. MCGINNISS, WHERE ARE YOU FROM ORIGINALLY?14

A. I WAS BORN IN NEW YORK CITY.15

Q. AND DID YOU ATTEND COLLEGE?16

A. I DID.  I WENT TO HOLY CROSS COLLEGE IN WORCHESTER,17

MASSACHUSETTS, AND GRADUATED IN 1964.18

Q. AFTER COLLEGE, WHAT CAREER DID YOU PURSUE?19

A. I STARTED WORKING FOR NEWSPAPERS.  I GOT A JOB FIRST WITH20

MY HOME TOWN PAPER IN COLCHESTER, NEW YORK.  THEN I WAS HIRED21

BY THE WORCESTER TELEGRAM IN MASSACHUSETTS.  THEN IN 1965, THE22

PHILADELPHIA BULLETIN HIRED ME AS A SPORTS WRITER.  IN THE23

FALL OF '66, I MOVED OVER TO THE PHILADELPHIA INQUIRER WHERE I24

WROTE A COLUMN THREE DAYS A WEEK ABOUT WHATEVER WAS HAPPENING.25
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Q. YOU MIGHT NEED TO GET A LITTLE CLOSER TO THE MICROPHONE.1

A. SURE THING.  HOW ABOUT THAT?2

Q. OKAY.  SO, YOU INDICATED THAT YOU STARTED WRITING A3

COLUMN FOR THE PHILADELPHIA INQUIRER?4

A. THAT'S CORRECT.5

Q. AND WHAT SUBJECTS DID YOU COVER?6

A. WELL, IT WAS THREE DAYS A WEEK, ANYTHING I WANTED.  AND7

IT WAS LARGELY BASED IN PHILADELPHIA, BUT GRADUALLY THE SCOPE8

EXPANDED.  I WENT TO VIETNAM TO WRITE THE COLUMN IN THE FALL9

OF 1967.  I WAS OVER THERE FOR A COUPLE OF MONTHS.  GOT BACK10

JUST BEFORE THE TET OFFENSIVE BEGAN.11

AND THEN IN 1968, I WENT TO PARIS TO COVER THE PEACE12

TALKS, WHICH COINCIDED WITH THE MASS OF STUDENT RIOTS IN13

PARIS.  AND THAT WAS A VERY TOUGH SPRING.  MARTIN LUTHER KING14

WAS ASSASSINATED THAT SPRING.  I FLEW DOWN TO MEMPHIS AND WENT15

TO THE MOTEL WHERE HE'D BEEN SHOT AND KILLED AND THEN WENT TO16

ATLANTA FOR HIS FUNERAL.17

AND THEN, OF COURSE, THERE WERE MANY MORE RIOTS,18

WHICH I WAS IN WASHINGTON AND PHILADELPHIA WRITING ABOUT THEM.19

AND THEN IN JUNE, ROBERT KENNEDY WAS ASSASSINATED. 20

ACTUALLY, I WAS ON THE FIFTH FLOOR OF THE GOOD SAMARITAN21

HOSPITAL IN LOS ANGELES WHEN HE DIED.  I ATTENDED HIS FUNERAL22

AND RODE THE TRAIN DOWN TO ARLINGTON CEMETERY.  23

AND, YOU KNOW, I WOULD WRITE ABOUT WHATEVER SEEMED24

INTERESTING.  THERE WAS A LOT OF -- 1968 WAS A HECK OF A YEAR.25
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Q. AT SOME POINT, DID YOU BEGIN TO WRITE BOOKS AS WELL AS1

NEWSPAPER ARTICLES?2

A. WELL, I DID.  I TOOK A WEEK OFF AFTER THE ROBERT KENNEDY3

FUNERAL, BURIAL.  I HAD JUST BEEN FLAT OUT WORKING FOR A WEEK4

WITHOUT SLEEP.  I TOOK A WEEK OFF AND I WENT UP TO NEW YORK TO5

DO A PIECE FOR TV GUIDE MAGAZINE ABOUT A NEW SPORTSCASTER WHO6

WAS ATTRACTING ATTENTION, A GUY NAMED HOWARD COSELL.7

I WOUND UP STAYING THE NIGHT WITH HOWARD AT HIS8

HOUSE UP IN POUND RIDGE, NEW YORK, AND THE NEXT MORNING WHEN9

RIDING TO THE STAMFORD CONNECTICUT TRAIN STATION TO GET THE10

TRAIN BACK INTO THE CITY, AND IT WAS A CAR POOL, AND THERE WAS11

-- THE GUY DRIVING IT WAS DRIVING A LITTLE VOLKSWAGEN BUG AND12

EVERYBODY IN IT WAS AT LEAST SIX FOOT THREE.  HOWARD WAS A13

TALL FELLOW.  AND THE REASON IT WAS A VOLKSWAGEN BUG WAS THE14

MAN DRIVING IT WAS ED RUSSELL, WHO WAS THE VICE PRESIDENT OF15

DOYLE DANE BERNBACH, THE ADVERTISING AGENCY THAT HANDLED16

VOLKSWAGEN.  AND MR. RUSSELL LEANED ACROSS TO HOWARD AND SAID,17

HOWARD, GREAT NEWS, WE JUST LANDED THE HUMPHREY ACCOUNT.  AND18

I'M IN THE BACK SEAT AND I JUST SAID WHAT'S THE HUMPHREY19

ACCOUNT?  AND RUSSELL -- MR. RUSSELL SAID, WELL, WE'RE GOING20

TO SELL HUMPHREY JUST THE WAY WE SELL VOLKSWAGEN AND AVIS RENT21

A CAR AND HEINZ KETCHUP.  WE'RE GOING TO ADVERTISE HIM JUST22

LIKE HE'S ANOTHER CONSUMER PRODUCT.  AND THAT'S THE WAY23

POLITICS IS NOW.  WELL, THAT WAS NEWS TO ME.  I DIDN'T KNOW24

CANDIDATES HAD ADVERTISING AGENCIES.  25
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BY CHANCE, I WAS SCHEDULED TO HAVE LUNCH THAT DAY1

WITH AN EDITOR FROM SIMON AND SCHUSTER WHO WANTED TO TALK TO2

ME ABOUT WRITING BOOKS.  AND I SAT DOWN, I SAID, WELL, I HAVE3

AN IDEA FOR A BOOK I JUST FOUND THIS MORNING.  WE CAN CALL IT4

THE SELLING OF THE PRESIDENT, NOT THE MAKING OF THE PRESIDENT,5

BUT THE SELLING OF THE PRESIDENT BECAUSE HUMPHREY'S GOT AN AD6

AGENCY AND I'LL BET IF HUMPHREY DOES NIXON ALSO DOES.  SO, I7

CHECKED INTO IT AND, OF COURSE, NIXON DID TOO.  8

SO, I WROTE THE SELLING OF THE PRESIDENT.  THAT WAS9

MY FIRST BOOK AND THAT'S HOW THAT STARTED.  NOW, SUBSEQUENTLY,10

ALL TOGETHER, I'VE WRITTEN 12 BOOKS AND WELL AT WORK ON MY11

13TH RIGHT NOW.12

Q. AND THAT FIRST BOOK WAS THE SELLING OF THE PRESIDENT13

1968?14

A. THAT'S CORRECT.15

Q. AND HOW DID IT DO?16

A. OH, IT DID REAL WELL.  IT WAS NUMBER ONE ON THE NEW YORK17

TIMES LIST FOR MANY WEEKS.  IT WAS A BIG SUCCESS.18

Q. AND PRIOR TO YOUR ASSOCIATION WITH THE MACDONALD CASE,19

WHAT OTHER BOOKS HAD YOU WRITTEN OTHER THAN SELLING THE20

PRESIDENT?21

A. WELL, I WROTE MY ONE NOVEL OR, AS WILLIAM BUCKLEY PUTS22

IT, I COMMITTED ONE NOVEL CALLED THE DREAM TEAM, WHICH WAS NOT23

SO SUCCESSFUL COMMERCIALLY, ALTHOUGH IT GOT SOME NICE REVIEWS.24

THEN I WROTE A BOOK CALLED HEROS ABOUT WHY AMERICA25
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DIDN'T HAVE NATIONAL HEROS ANYMORE THE WAY THE COUNTRY ONCE1

HAD.2

AND THEN I WENT TO ALASKA.  THE OIL PIPE LINE WAS3

BEING BUILT AND I SAW THIS AS THE LAST DAYS OF AMERICA'S LAST4

FRONTIER.  SO, I WENT OUT THERE AND SPENT A YEAR LIVING IN5

ALASKA TO WRITE A BOOK CALLED GOING TO EXTREMES.  6

SO, I HAD WRITTEN THOSE FOUR BOOKS BEFORE -- IN7

FACT, I MAILED THE MANUSCRIPT OF GOING TO EXTREMES TO MY8

PUBLISHER IN NEW YORK IN JUNE ON THE WAY TO THE AIRPORT WHERE9

I WAS FLYING TO LOS ANGELES BECAUSE I HAD TAKEN A POSITION AS10

A WRITER IN RESIDENCE AT THE LOS ANGELES HERALD EXAMINER. 11

AND THAT MEANT FOR TWO OR THREE MONTHS THEY WOULD12

BRING IN SOMEBODY WHO DIDN'T NORMALLY WRITE NEWSPAPER COLUMNS13

FROM ANOTHER PART OF THE COUNTRY AND THEY WOULD JUST GIVE A14

FRESH TAKE ON WHAT WAS HAPPENING IN AND AROUND L.A.  15

SO, I ARRIVED AND FACED WITH THE TASK OF WRITING16

THREE DIFFERENT PIECES EVERY WEEK I STARTED TO PAY ATTENTION17

TO WHAT WAS HAPPENING.18

AND ONE OF THE THINGS I NOTICED, I SAW -- I PICKED19

UP THE NEWSPAPER AND SAW THAT THE LONG BEACH POLICE OFFICERS20

ASSOCIATION WAS HOLDING A FUND RAISING DINNER FOR JEFFREY21

MACDONALD WHO WAS GOING BACK TO NORTH CAROLINA TO BE TRIED FOR22

THE MURDER OF HIS WIFE AND KIDS.  I SAID, OH, MY GOD, IS THAT23

CASE STILL GOING ON?  EVEN BACK IN 1979, IT SEEMED LIKE A LONG24

TIME.  AND I THOUGHT THAT WOULD BE AN INTERESTING THING, YOU25
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KNOW, TO LEARN MORE ABOUT.  I WONDER HOW THIS GUY IS FARING1

WITH ALL THIS.  2

SO, I CALLED HIM UP AND WE TALKED ON THE PHONE AND I3

WENT DOWN TO SEE HIM, HAD BREAKFAST WITH HIM, AND WE TALKED4

FOR A COUPLE OF HOURS.  AND HE ASKED ME IF I'D EVER CONSIDER5

WRITING A BOOK ABOUT HIM AND HIS CASE.  AND THAT WAS OUR FIRST6

CONVERSATION ABOUT IT.7

UNBEKNOWNST TO ME AT THE TIME, AS SOON AS HE8

FINISHED BREAKFAST WITH ME, HE GOT IN HIS CAR AND HE DROVE UP9

TO SEE JOSEPH WAMBAUGH AND HAVE LUNCH WITH WAMBAUGH AND HE10

MADE THE EXACT SAME PITCH TO JOE WAMBAUGH AS HE DID WITH ME.11

Q. WHO IS JOSEPH WAMBAUGH?12

A. JOSEPH WAMBAUGH IS A FORMER LOS ANGELES POLICE HOMICIDE13

DETECTIVE WHO HAS WRITTEN A NUMBER OF BEST SELLING BOOKS BOTH14

FICTION AND NON-FICTION.  HE WAS A VERY BIG NAME AT THE TIME15

AND I THINK QUITE A BIT BIGGER THAN MINE.  AND I THINK HE WAS16

MACDONALD'S FIRST CHOICE, BUT WAMBAUGH WANTED NOTHING TO DO17

WITH IT.18

Q. WELL, WHAT WAS MACDONALD'S PITCH TO YOU ABOUT WRITING A19

BOOK?20

A. HE SAID THAT IF I CAME TO THE TRIAL, I COULD HAVE21

COMPLETE ACCESS TO HIM AND HIS DEFENSE TEAM THROUGHOUT THE22

WHOLE PROCEEDING AND THEN AFTERWARDS I COULD HAVE COMPLETE23

ACCESS TO ALL THEIR FILES, ALL HIS PAPERS, ANYTHING TO DO WITH24

THE CASE.  AND I SAID, WELL, THAT WOULD BE WONDERFUL, BUT ONE25
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THING ELSE I NEED AND THAT IS THE COMPLETE FREEDOM TO TELL THE1

STORY ANY WAY I CHOOSE.  IT WOULDN'T BE YOUR STORY, IT2

WOULDN'T BE YOUR BOOK THAT I'M A GHOST WRITER, THIS WOULD BE3

MY BOOK AND YOU WOULD HAVE NO CONTROL OVER THE CONTENT.  AND,4

IN FACT, YOU WOULDN'T EVEN GET TO SEE THE MANUSCRIPT UNTIL IT5

WAS PUBLISHED.  AND HE SAID, OH, THAT'S FINE, I KNOW A REAL6

WRITER WOULDN'T SETTLE FOR ANYTHING LESS THAN THAT.7

HIS CONCERN WAS MONEY.  HE WANTED MONEY.  AND SO WE8

ACTUALLY -- HIS LAWYER, BERNIE SEGAL, AND MY AGENT AT THE9

TIME, STERLING LORD, NEGOTIATED A DEAL WHEREBY HE WOULD GET 2010

PERCENT OF THE ROYALTIES UP TO A CERTAIN FIGURE AND THEN 3311

PERCENT OF THE ROYALTIES BEYOND THAT FIGURE.  SO, WE HAD THAT12

KIND OF CONTRACTUAL RELATIONSHIP.13

Q. ALL RIGHT.  SO, DID YOU AGREE TO THIS ARRANGEMENT?14

A. YES, I DID.15

Q. AND WAS IT REDUCED TO WRITING?16

A. IT WAS.  THERE WAS A RELEASE SIGNED BY MACDONALD AND ME17

IN NORTH CAROLINA THAT DESCRIBED THE AGREEMENT AND MADE THOSE18

TERMS QUITE CLEAR.19

Q. AND IN THE AGREEMENT, HE GAVE YOU UNFETTERED ACCESS TO20

ANY INCIDENTS, CHARACTERS, DIALOGUES, ACTION SCENES AND 21

SITUATIONS THAT YOU DESIRED IN CONNECTION WITH THE PUBLICATION22

OF THE BOOK?23

A. THAT SOUNDS RIGHT.24

Q. AND SO, DID YOU JOIN THE TRIAL TEAM IN RALEIGH FOR THE25
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TRIAL?1

A. THEY WERE LIVING IN A FRATERNITY HOUSE ON THE CAMPUS OF2

NORTH CAROLINA STATE UNIVERSITY.  THEY FELT THAT GAVE THEM3

MORE PRIVACY AND A PLACE TO UNWIND A LITTLE BIT.  AND, YEAH, I4

HAD A ROOM THERE.  I STAYED -- I STAYED THERE WITH MACDONALD'S5

LAWYERS, LEGAL ASSISTANTS, THE OTHER HANGERS ON, WHATEVER HIS6

ENTOURAGE CONSISTED OF, AND HE WAS THERE TOO.7

Q. DID YOU PARTICIPATE IN INTERVIEWS OF WITNESSES,8

PROSPECTIVE WITNESSES, THAT THE DEFENSE MIGHT CALL?9

A. OH, NO, NO, NO, I DIDN'T DO ANYTHING LIKE THAT.  I WAS10

JUST THERE TAKING NOTES FOR THE BOOK I WAS GOING TO WRITE11

AFTER THE TRIAL WAS OVER.12

Q. SO, YOU DIDN'T PARTICIPATE, BUT YOU WERE PRESENT?13

A. I WAS PRESENT AT THE INTERVIEWS OF SOME WITNESSES.  IT14

DEPENDED ON THE WITNESS.  I DON'T THINK I WAS PRESENT FOR THE15

-- FOR INTERVIEWS WITH EVERY WITNESS, BUT I HAD THE RIGHT TO16

BE.  I HAD ACCESS.  I HAD, YOU KNOW, FREE RUN.  I COULD --17

THERE WERE NO -- THIS WAS A PROVISION THAT DROVE MR. WADE18

SMITH, THE LOCAL COUNSEL, HALFWAY CRAZY BECAUSE HE THOUGHT --19

HE DISAPPROVED OF THIS SO MUCH.  HE THOUGHT YOU DON'T LET A20

WRITER INTO YOUR INNER SANCTUM IN THE MIDDLE OF A MURDER21

TRIAL, THAT'S NOT THE WAY YOU DO THINGS, BUT BERNIE SEGAL HAD22

A DIFFERENT APPROACH AND BERNIE WAS THE BOSS SO WADE HAD TO GO23

ALONG WITH IT.  AND, THEREFORE, THERE WERE NO CLOSED DOORS.  I24

COULD -- I WAS PRESENT AT ANYTHING I WANTED TO BE PRESENT AT.25
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Q. AND DID YOU SIT IN THE GALLERY AND WATCH THE TRIAL AS IT1

UNFOLDED?2

A. YES, I DID.3

Q. SO, PRETTY MUCH THE ENTIRE TRIAL?4

A. THE WHOLE THING.  I WAS THERE ALL DAY EVERY DAY.5

Q. DID YOU ATTEND THE JURY SELECTION?6

A. YES, I DID.7

Q. AND DO YOU REMEMBER ANYTHING ABOUT THE COMPOSITION OF THE8

JURY AS IT WAS SELECTED?9

A. WELL, I REMEMBER THEY HAD HIRED A FELLOW FROM DUKE10

UNIVERSITY.  I THINK HIS NAME WAS MCCONAHEY.  PAID HIM 30 OR11

$35,000, I THINK, TO SCIENTIFICALLY SELECT THE JURY.  12

AND WHAT THEY CAME UP WITH -- I WAS STRUCK BY, FIRST13

OF ALL, THE HIGH EDUCATION LEVEL OF THE JURY.  I BELIEVE 11 OF14

THE 12 JURORS, I THINK IT WAS 11, HAD AT LEAST SOME COLLEGE15

EDUCATION.16

THERE WERE PROFESSIONAL PEOPLE.  THERE WERE17

ACCOUNTANTS.  THERE WAS A CHEMIST.  THERE WAS A -- KIND OF A18

SOCIALITE WOMAN.  THERE WAS THE SON -- A YOUNG FELLOW WHO WAS19

THE SON OF A PROMINENT DOCTOR IN RALEIGH.  THIS WAS NOT SOME20

COLLECTION OF HAYSEEDS AND HICKS DRAGGED IN FROM THE TOBACCO21

FIELDS.  THIS WAS A HIGH CLASS GROUP OF PEOPLE.22

THERE WAS ONE FORMER GREEN BARET SERGEANT ACTUALLY23

ON THE JURY AND THERE WAS A RETIRED NORTH CAROLINA STATE24

POLICEMAN.  25
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AND YOU WOULD THINK THAT THE DEFENSE WOULDN'T WANT A1

RETIRED POLICEMAN ON THE JURY, BUT BERNIE SEGAL EXPLAINED THAT2

THE POLICE WORK DONE BY THE ARMY WAS SO SLOPPY THAT A REAL3

POLICE OFFICER WOULD SEE RIGHT THROUGH IT AND SEE WHAT A BAD4

JOB IT WAS.  AND THEN I REMEMBER MACDONALD WAS SO HAPPY WITH5

THE GREEN BERET.6

Q. I'M NOT GOING TO ASK YOU ANY QUESTIONS ABOUT WHAT7

MACDONALD SAID.8

A. OKAY.9

Q. NOW, AT THE CONCLUSION OF ALL OF YOUR WORK IN THIS CASE 10

-- AND YOU RESEARCHED IT AFTER THE TRIAL ALSO, DID YOU NOT?11

A. OH, FOR YEARS.12

Q. AT THE CONCLUSION OF ALL OF THAT, YOU WROTE A BOOK ABOUT13

IT, IS THAT RIGHT?14

A. YES, SIR.15

Q. AND THE TITLE OF THE BOOK WAS FATAL VISION?16

A. THAT'S CORRECT.17

Q. NOW, IN WRITING FATAL VISION -- YOU WROTE ALL OF IT, IS18

THAT RIGHT?19

A. I WROTE ALL OF IT?20

Q. YOU WROTE THE WHOLE BOOK?21

A. YEAH.  SURE.22

Q. EVERY WORD?23

A. I DID.  THAT'S WHAT I DO.24

Q. AND WERE YOU TRYING TO BE ACCURATE IN THE BOOK?25
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A. YES, ABSOLUTELY.  IT WAS NON-FICTION.1

Q. AND YOUR PROFESSION IS JOURNALISM?2

A. THAT'S CORRECT.3

Q. AND YOU WERE WRITING THIS BOOK AS A JOURNALIST?4

A. THAT'S RIGHT.5

Q. NOT A NOVELIST?6

A. NOT A NOVELIST, NO.7

Q. SO, UNDER OATH, WOULD YOU SAY THAT YOUR BOOK IS ACCURATE?8

A. YES, I WOULD.  THIS HAS ACTUALLY BEEN LITIGATED.  I DON'T9

KNOW IF YOU WANT TO GET INTO THAT, BUT --10

Q. NOT RIGHT NOW.  NOW, I WANT TO PUT UP ON THE SCREEN11

GOVERNMENT EXHIBIT 2201.  AND THE BOOK WAS -- THE WRITING12

PROCESS OF THE BOOK TOOK PLACE WHEN?13

A. WELL, I STARTED IN THE FALL OF '79, BUT I WAS STILL DOING14

SO MUCH RESEARCH I -- YOU KNOW, PROBABLY WAS SOMETIME IN 198015

BEFORE I ACTUALLY GOT INTO A WRITING RHYTHM, BUT EVEN THEN I16

WAS CONTINUING MY RESEARCH.  17

THERE CAME A POINT WHEN COLETTE MACDONALD'S PARENTS,18

HER MOTHER AND STEPFATHER, WHO WOULD NOT SPEAK TO ME DURING19

THE TRIAL BECAUSE THEY WERE UNDER THE IMPRESSION THAT I WAS20

HIRED BY MACDONALD AND I WAS GOING TO BE HIS WRITER, HIS21

MOUTHPIECE, TELLING HIS STORY, WHEN THEY FINALLY WERE22

PERSUADED OR CAME TO UNDERSTAND THAT THAT WASN'T TRUE THEN23

THEY DID TALK TO ME AND THAT OPENED UP A WHOLE NEW AVENUE THAT24

GAVE ME -- THAT DOUBLED THE AMOUNT OF INFORMATION AVAILABLE TO25
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ME.1

LIKEWISE, THE MEMBERS OF THE PROSECUTION HAD REFUSED2

TO SPEAK TO ME BECAUSE THEY TOO THOUGHT THAT I WAS PART OF THE3

MACDONALD TEAM.  AND WHEN THEY FOUND OUT THAT WASN'T THE CASE4

THEN THEY WERE MORE OPEN AND WILLING TO SPEAK WITH ME.5

SO, I BEGAN TO GET A LOT MORE INFORMATION AND DETAIL6

SOMETIME DURING SAY THE FALL OF 1980 INTO '81.  7

IT TOOK ME SO LONG TO WRITE THE BOOK THAT MY8

ORIGINAL PUBLISHER GAVE UP ON IT AND THEY SAID, YOU KNOW, WE9

WANT OUR ADVANCE BACK BECAUSE YOU DIDN'T FINISH THIS BY THE10

DAY YOU SHOULD.  I SAID, WELL, THE STORY CHANGED, IT GOT A LOT11

MORE COMPLICATED.  AND THEY DIDN'T CARE ABOUT THAT.12

SO, ANYWAY, I WOUND UP WITH A DIFFERENT PUBLISHER13

WHO UNDERSTOOD THAT SOMETIMES, YOU KNOW, IF YOU WANT QUALITY,14

IT TAKES TIME TO ACHIEVE IT.  15

AND THE BOOK -- I DIDN'T FINISH WRITING THE BOOK16

UNTIL DECEMBER OF '82, AND THEN EVEN AFTER THAT THROUGH THE17

SPRING OF '83, I WAS DOING EDITING AND CHANGES.  18

SO, IT WAS A PROCESS THAT PROBABLY -- IT WAS19

PUBLISHED IN THE FALL OF '83, I THINK OCTOBER, AND THERE WERE20

PROBABLY -- I WAS PROBABLY STILL TINKERING WITH IT RIGHT UP21

THROUGH JULY OF '83.  22

SO, THAT WAS FOUR YEARS AFTER THE TRIAL AND THAT WAS23

A CONSTANT PROCESS.  THAT WAS THE ONLY JOB I DID.  THAT WAS24

FULL TIME WORK FOR ME.  I WASN'T MAKING TV COMMERCIALS.  I25
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WASN'T OFF DOING ANYTHING ELSE.  I WAS JUST WORKING ON THIS1

BOOK ALL THE TIME, DAY AND NIGHT, AND I FINALLY FINISHED IT.2

Q. SO, THE WRITING PROCESS TOOK FROM '79 TO MID-'83, IS THAT3

RIGHT?4

A. YES, SIR.5

Q. AND THAT WAS A LOT CLOSER TO THE TIME OF THE EVENTS THAN6

2012?7

A. IT WAS, YEAH.8

Q. ALL RIGHT.  LET'S LOOK AT PAGE 2201.2 OF GOVERNMENT9

EXHIBIT 2201.  AND DO YOU RECALL THAT THE DEFENSE INTERVIEWED10

-- WELL, FIRST OF ALL, DO YOU RECALL THAT THEY WERE TRYING TO11

FIND HELENA STOECKLEY, THE YOUNGER HELENA STOECKLEY?12

A. YES, THERE WAS -- I BELIEVE A BENCH WARRANT WAS ISSUED13

AND THERE WERE LAW ENFORCEMENT PEOPLE ACTIVELY SEARCHING FOR14

HER.15

Q. DO YOU RECALL THAT THE DEFENSE SUBPOENAED THE PARENTS OF16

HELENA STOECKLEY?17

A. YES, I DO RECALL THAT.18

Q. AND WAS THERE AN INTERVIEW?19

A. YES, THEY INTERVIEWED THE STOECKLEY PARENTS.  AND MY20

RECOLLECTION IS THAT MOST OF THE TALKING, IF NOT ALMOST ALL OF21

IT, WAS DONE BY MRS. STOECKLEY.22

Q. AND YOU WROTE ABOUT THIS INTERVIEW IN YOUR BOOK?23

A. YES, SIR, I DID.24

(GOVERNMENT EXHIBIT NUMBER 2201.225
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WAS IDENTIFIED FOR THE RECORD.)1

Q. ALL RIGHT.  LET'S GO DOWN TO THE MIDDLE OF THE PAGE WHERE2

IT STARTS WITH HIS PERIMETER OVERRUN.3

A. OKAY.4

Q. JUST READ THAT TO THE BOTTOM OF THE PAGE, IF YOU WOULD.5

A. WITH HIS PERIMETER OVERRUN AND WITH EVEN HIS INNER LINES6

OF DEFENSE BEGINNING TO CRUMBLE, BERNIE SEGAL RECOGNIZED THAT7

THE TIME HAD COME TO RUSH A REAL, QUOTE, MYSTERY WITNESS INTO8

THE BREACH.  HELENA STOECKLEY HAD SAVED HIM AND JEFFREY9

MACDONALD ONCE BEFORE IN 1970.  MAYBE SHE, OR THE INVOCATION10

OF HER, COULD BE MADE TO DO SO AGAIN.11

FIRST, SEGAL SUBPOENA STOECKLEY'S PARENTS.  THEN12

JUDGE DUPREE ISSUED A BENCH WARRANT FOR STOECKLEY HERSELF ON13

THE GROUNDS THAT SHE WAS A MATERIAL WITNESS IN A HOMICIDE14

CASE.  15

STOECKLEY'S PARENTS CAME TO RALEIGH AND SAID THEY16

DID NOT KNOW WHERE THEIR DAUGHTER WAS.  THE LAST TIME THEY HAD17

SEEN HER WAS IN EARLY JUNE, WHEN SHE HAD COME TO FAYETTEVILLE18

FOR A BRIEF VISIT FROM A DRUG REHABILITATION CENTER IN19

COLUMBIA, SOUTH CAROLINA.  SHE HAD SAID THEN THAT SHE PLANNED20

TO MOVE TO THE SMALL SOUTH CAROLINA TOWN OF WALHALLA TO LIVE21

WITH A MAN WHOM SHE HAD MET AT THE REHABILITATION CENTER. 22

QUOTE, I DON'T KNOW HER ADDRESS STOECKLEY'S MOTHER SAID,23

QUOTE, AND I DON'T WANT TO KNOW.  24

THAT'S THE BOTTOM OF THE PAGE ON MY SCREEN.25
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Q. WELL, READ THAT LAST PHRASE AND THEN WE'LL GO ON TO THE1

NEXT PAGE.2

A. IN A PRIVATE INTERVIEW WITH DEFENSE ATTORNEYS, THE MOTHER3

ALSO SAID --4

Q. HOLD UP A MINUTE.  OKAY.  GO AHEAD.5

A. THE MOTHER ALSO SAID THAT EVEN IF HER DAUGHTER WERE6

FOUND, IT WAS NOT LIKELY SHE COULD CONTRIBUTE MUCH OF VALUE TO7

THE TRIAL.  8

AND THIS IS A QUOTE, SHE CALLED UP, MUST HAVE BEEN A9

YEAR AND A HALF AGO, FOUR O'CLOCK IN THE MORNING, ALL10

BEFUDDLED.  SHE SAID SOMEBODY WAS CHASING HER AND HAD TAKEN11

HER CAR KEYS.  THEN IT TURNED OUT SHE HAD A STROKE.  WE GOT12

HER HOME.  SHE WAS LIKE A VEGETABLE.  SHE COULDN'T TALK,13

COULDN'T EAT, HER FACE QUIVERED, SALIVA WOULD RUN OUT OF HER14

MOUTH.  WE PUT HER ON A STRICT DIET AND LET HER REST AND AFTER15

ABOUT THREE WEEKS SHE WAS IMPROVED, BUT STILL SHE WAS NOT16

QUITE RIGHT.  THAT'S THE END OF THE QUOTATION.17

SHE HAD LEFT HOME AGAIN, THIS TIME FOR DAYTONA,18

FLORIDA, WHERE SHE SAID SHE PLANNED TO WORK IN A HOSPITAL. 19

THE NEXT THING HER PARENTS HAD HEARD WAS THAT SHE HAD BEEN20

ARRESTED FOR DRUNKEN DRIVING.  21

THIS IS A QUOTE AGAIN, SHE'S HAD HER GALLBLADDER22

REMOVED HER MOTHER SAID, SHE'S HAD THREE LIVER BIOPSIES AND23

SHE'S BEEN SPITTING UP BLOOD AND PASSING BLOOD IN HER STOOLS24

FOR YEARS.  SHE'S NOT AT ALL LIKE SHE USED TO BE.  SHE'S A25
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PHYSICAL AND MENTAL WRECK.  SHE'S NOT EVEN A HUMAN BEING1

ANYMORE.  YOU FIND HER NOW, SURE SHE'LL TALK.  SHE'LL ALWAYS2

TALK.  BUT I'M TELLING YOU, SHE'S GONNA TALK ALL KINDS OF3

NONSENSE.4

Q. CONTINUE WITH CHAIN-SMOKING.5

A. CHAIN-SMOKING VIRGINIA SLIMS CIGARETTES, HELENA6

STOECKLEY'S MOTHER DESCRIBED HER DAUGHTER'S ORIGINAL REACTION7

TO THE MURDERS.  QUOTE, IT REALLY HURT HER.  SHE WAS A VERY8

SOFT HEARTED PERSON AND SHE ESPECIALLY LOVED LITTLE CHILDREN. 9

SHE SAID RIGHT AWAY NOT A HIPPIE AROUND HERE WOULD DO A THING10

LIKE THAT.  EVERYBODY'S GOING TO PITCH IN AND FIND OUT WHAT11

HAPPENED.  WE'VE GOT TO FIND OUT WHO DID THIS.12

QUOTE, I REALLY BELIEVE IT WAS BEASLEY WHO FIRST PUT13

THE IDEA IN HER HEAD.  BEASLEY WAS HER DADDY IMAGE.  HE HAD A14

TERRIFIC AMOUNT OF INFLUENCE OVER HER.  SHE TOLD ME HE HAD15

BEEN UP TO TALK TO HER RIGHT AFTER IT HAPPENED AND THEN SHE16

SAID, YEAH, I'VE BEEN THINKING AND I DON'T REALLY KNOW WHERE I17

WAS THAT NIGHT.  I MIGHT HAVE BEEN THERE.  AND I JUST KNEW18

RIGHT THEN THAT DADDY BEASLEY HAD TALKED HER INTO IT.19

Q. ALL RIGHT.  THAT'S FINE.  SO, OBVIOUSLY, THE ELDER HELENA20

STOECKLEY WOULD NOT BE A GOOD WITNESS FOR THE DEFENSE IN THE21

CASE?22

A. THEY DIDN'T WANT HER ANYWHERE NEAR THE JURY.23

Q. ALL RIGHT.  SO, HELENA STOECKLEY, THE YOUNGER, WAS24

TRANSPORTED TO RALEIGH, IS THAT RIGHT?25

-3129-

Appeal: 15-7136      Doc: 31-3            Filed: 08/16/2016      Pg: 282 of 740 Total Pages:(1722 of 2180)



McGinniss/Direct Page 965

September 21, 2012

A. YEAH.  THE WORD CAME IN THAT SHE HAD BEEN PICKED UP AND1

THAT SHE WAS GOING TO BE BROUGHT TO RALEIGH.  AND THEN SHE WAS2

GOING TO -- BOTH THE DEFENSE AND THE PROSECUTION WERE GOING TO3

HAVE A CHANCE TO QUESTION HER PRIVATELY AND THEN IF, I GUESS,4

EITHER SIDE CHOSE TO, SHE WOULD TAKE THE STAND, SHE COULD BE5

MADE TO TESTIFY.6

Q. NOW, DO YOU KNOW ANYTHING WHATSOEVER ABOUT HER7

TRANSPORTATION TO RALEIGH?8

A. NO, I DON'T.  I JUST KNOW -- THE FIRST THING I'M REALLY9

CONSCIOUS OF WOULD BE THE FIRST TIME I SAW HER, WHICH WAS IN10

THE COURTHOUSE WHEN SHE -- AFTER SHE HAD ARRIVED IN RALEIGH.11

Q. ALL RIGHT.  SO, YOU SAT IN ON THE DEFENSE INTERVIEW OF12

HER?13

A. YES, THERE WERE -- BERNIE SEGAL WAS GOING TO INTERVIEW14

HER IN THE WITNESS ROOM AND WADE SMITH, OF COURSE, WAS GOING15

TO BE PRESENT TO TAKE NOTES AND MAYBE PARTICIPATE.  AND THEN16

BERNIE -- WELL, OF COURSE, I WANTED TO BE IN THERE, BUT BERNIE17

MADE A BIG POINT, HE SAYS, JOE, YOU'VE GOT TO BE IN HERE.  18

BERNIE WANTED ME THERE TO RECORD EVERY BIT OF THIS19

BECAUSE HE WAS CONFIDENT THIS WAS GOING TO BE HIS GREAT MOMENT20

OF TRIUMPH.  HE WAS GOING TO GET STOECKLEY TO CONFESS AND THEN21

HE WAS GOING TO WALK OUT OF THERE AND THEY COULD CALL OFF THE22

TRIAL BECAUSE THERE'S THIS DRAMATIC NEW THING.  AND HE WANTED23

-- YOU KNOW, BERNIE SAW HIMSELF AS THE STAR OF THE SHOW AND HE24

WANTED TO BE SURE THAT I WAS THERE TO SEE HIM IN ALL OF HIS25
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GLORY.1

Q. ALL RIGHT.  LET ME PUT UP GOVERNMENT EXHIBIT 2077 AND2

WE'LL ENLARGE THAT A LITTLE BIT.  AND I WANT TO WARN YOU THAT3

THIS COULD BE CONFUSING BECAUSE THE FRONT OF THE BUILDING IS4

AT THE TOP OF THE PAGE RATHER THAN THE BOTTOM.5

A. RIGHT.  NEW BERN AVENUE.6

Q. RIGHT.7

A. THAT'S THE MAIN ENTRANCE, YEAH.8

(GOVERNMENT EXHIBIT NUMBER 20779

WAS IDENTIFIED FOR THE RECORD.)10

Q. ALL RIGHT.  SO, DO YOU RECOGNIZE WHERE THE TRIAL WAS11

HELD?12

A. YEAH, YOU WOULD GET OFF THE ELEVATOR -- I SEE WHERE IT13

SAYS LOBBY AND COMING OFF THE ELEVATOR THE COURTROOM WOULD BE14

DIRECTLY AHEAD OF YOU JUST ON THE OTHER SIDE OF THE LOBBY.15

Q. CAN YOU MAKE A MARK WITH YOUR HAND WHERE THE COURTROOM16

WOULD BE?17

A. WELL, I'M NO JOHN MADDEN.  THERE.  RIGHT THERE.18

Q. AND SO YOU SAT IN THIS COURTROOM EVERY DAY OF THE TRIAL,19

IS THAT RIGHT?20

A. YES, SIR.21

Q. AND WOULD YOU SIT BEHIND THE DEFENSE TEAM?22

A. THEY WERE -- I DON'T -- I DON'T KNOW THAT I SAT -- WELL,23

I SAT -- THE DEFENSE TEAM -- I SAT MOSTLY ON THE RIGHT-HAND24

SIDE AND I KNOW THE KASSABS WERE ON THE OTHER SIDE.  SO, I25
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GUESS THAT WAS THE PROSECUTION SIDE.  BUT WHERE THE COUNSEL1

TABLES WERE -- AND THE JURY WAS ON THE RIGHT SIDE.  BUT I2

DON'T -- I DON'T RECALL WHICH COUNSEL TABLE WAS ON WHICH SIDE.3

Q. SO, YOU WEREN'T SEATED AT COUNSEL TABLE WITH THE DEFENSE?4

A. NO, NO, NO, I WAS BACK IN THE GALLERY.  AND, YOU KNOW, I5

DIDN'T SIT IN THE SAME SEAT EVERY DAY.  I MEAN, THE COURTROOM6

WAS SELDOM FILLED AND, YOU KNOW, I WOULD MOVE AROUND A LITTLE 7

BIT.8

Q. ALL RIGHT.  NOW -- HOLD ON JUST A MINUTE.  9

(PAUSE.)10

OKAY.  MR. MCGINNISS, CAN YOU MAKE THOSE MARKS11

AGAIN?  WE DIDN'T HAVE IT SET UP TO RECORD.  JUST POINT OUT12

THE COURTROOM AGAIN.13

A. YEAH, THIS IS -- I'M DRAWING A RECTANGLE, WHICH -- WELL,14

NO, I DIDN'T QUITE, BUT THAT'S THE COURTROOM.15

Q. OKAY.  NOW, WAS IT SOMEWHERE ON THIS FLOOR THAT THE16

DEFENSE DID THE INTERVIEW OF HELENA STOECKLEY?17

A. YES.  IF YOU WERE TO COME OUT OF THE COURTROOM AND THEN18

GO IN THIS DIRECTION AND THEN GO DOWN THIS WAY, THERE WERE A19

COUPLE OF ROOMS THAT WERE GIVEN OVER TO THE DEFENSE.  I THINK20

THEY WERE STORING DOCUMENTS IN ONE AND THE OTHER WAS AVAILABLE21

FOR WITNESS INTERVIEWS.  SO, IT WOULD BE DOWN THIS HALLWAY IN22

THAT DIRECTION.  AND THE PROSECUTION, AS I RECALL, WAS ONE23

FLOOR HIGHER UP.24

Q. AND DID YOU EVER GO UP THERE?25
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A. NO, I DIDN'T BECAUSE I HAD NO REASON TO.1

Q. ALL RIGHT.  SO, THE INTERVIEW THAT YOU SAT IN ON WITH2

HELENA STOECKLEY, THE YOUNGER, OCCURRED IN ONE OF THOSE ROOMS3

ON THIS DIAGRAM?4

A. THAT'S MY RECOLLECTION, YES, SIR.5

Q. ALL RIGHT.  6

MR. BRUCE:  CAN WE PRESERVE THIS AS 2077 --7

MADAM CLERK:  B.  B.8

MR. BRUCE:  B.  OKAY.  THANK YOU.  9

(GOVERNMENT EXHIBIT NUMBER 2077B10

WAS IDENTIFIED FOR THE RECORD.)11

BY MR. BRUCE:12

Q. NOW, YOU WROTE ABOUT THIS INTERVIEW IN YOUR BOOK IN SOME13

DETAIL, DID YOU NOT?14

A. OH, YEAH, THIS WAS A BIG MOMENT.15

Q. ALL RIGHT.  LET'S GO TO 2201.3.16

MADAM CLERK:  CAN YOU GO BACK TO THAT ONE?  17

MR. BRUCE:  OKAY.  GO BACK.18

MADAM CLERK:  THE MARKS ARE STILL THERE.  JUST BEAR19

WITH ME ONE SECOND.  20

MR. BRUCE:  THAT'S FINE. 21

MADAM CLERK:  OKAY.  THANK YOU.22

BY MR. BRUCE:23

Q. OKAY.  LET'S GO TO GOVERNMENT EXHIBIT 2201.3, AND WE'LL24

CLEAR THE SCREEN, AND LET'S BLOW UP WHERE IT STARTS AT FOUR25
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MINUTES ON PAGE 527.  WOULD YOU BEGIN READING WHERE IT SAYS AT1

FOUR MINUTES?2

A. AT FOUR MINUTES BEFORE TEN O'CLOCK ON THE MORNING OF3

THURSDAY, AUGUST 16TH, 1979, EXACTLY ONE MONTH AFTER THE TRIAL4

OF JEFFREY MACDONALD HAD BEGUN AND NINE AND A HALF YEARS TO5

THE DAY SINCE MONDAY, FEBRUARY 16TH, 1970, THE DAY WHICH HAD6

ENDED WITH HER TAKING MESCALINE IN HER DRIVEWAY ON CLARK7

STREET IN FAYETTEVILLE, HELENA STOECKLEY, ESCORTED BY A U.S.8

MARSHAL, WALKED INTO A SMALL OFFICE ON THE NINTH FLOOR OF THE9

FEDERAL BUILDING IN RALEIGH, WHERE BERNIE SEGAL WAS WAITING10

FOR HER HOPING TO PERSUADE HER TO CONFESS.11

SHE WAS NEATLY, EVEN DEMURELY, ATTIRED IN WHITE12

SHOES AND A FLORAL PRINT DRESS.  HER HAIR WAS BLACK.  HER13

COMPLEXION SALLOW.  SHE WAS MANY POUNDS OVERWEIGHT.  HER EYES14

WERE DULL AND HER THIN LIPS UNEXPRESSIVE.  SHE SPOKE IN A SOFT15

VOICE ALMOST ENTIRELY DEVOID OF AFFECT.16

HER LEFT ARM WAS IN A CAST.  IT HAD BEEN BROKEN IN17

CINCINNATI TWO WEEKS EARLIER WHEN SOMEONE HAD HIT HER WITH A18

TIRE IRON DURING A DISPUTE INVOLVING NARCOTICS.  19

HER FIANCE, ERNEST DAVIS, WHOM SHE HAD MET IN THE20

DRUG REHABILITATION CENTER IN COLUMBIA, SOUTH CAROLINA, PACED21

BAREFOOT, UNWASHED AND UNSHAVED IN A SMALL CORRIDOR OUTSIDE22

THE OFFICE.23

(GOVERNMENT EXHIBIT NUMBER 2201.324

WAS IDENTIFIED FOR THE RECORD.)25
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Q. LET ME STOP YOU RIGHT THERE.  SO, MR. DAVIS WAS NOT1

PRESENT IN THE INTERVIEW?2

A. NO.  I THINK -- NO.  AFTER THE MORNING INTERVIEW ENDED3

AND SHE WAS ALLOWED TO HAVE A SANDWICH, I THINK HE CAME IN AND4

JOINED HER FOR LUNCH.5

Q. ALL RIGHT.  SO --6

A. BUT THERE ARE ONLY FOUR PEOPLE IN THE ROOM.  BERNIE -- 7

Q. NAME THOSE FOUR PEOPLE, PLEASE.8

A. BERNIE SEGAL, WADE SMITH, HELENA STOECKLEY AND MYSELF.9

Q. ALL RIGHT.  NO DEPUTY U.S. MARSHALS WERE IN THE ROOM?10

A. NO.  NO, THEY STOPPED AT THE DOOR.11

Q. ALL RIGHT.  AND DO YOU KNOW WHO BROUGHT HELENA STOECKLEY12

TO THAT INTERVIEW ROOM AND LEFT HER?13

A. NO, I HAVE NO IDEA.14

Q. OKAY.  NOW, CONTINUE READING WITH FOR ALMOST A DECADE.15

A. FOR ALMOST A DECADE, IN BERNIE SEGAL'S MIND, HELENA16

STOECKLEY HAD BEEN A FIGURE OF NEAR MYTHIC PROPORTION.  NOW,17

HERE SHE WAS, THREE FEET FROM HIM, POLITELY DECLINING HIS18

OFFER OF COFFEE AND DONUTS.  SHE WOULD, SHE SAID, BE GRATEFUL19

FOR A CAN OF DIET SODA.20

SEGAL BEGAN TO SPEAK IN A VOICE SO QUIET AND SO21

GENTLE THAT IT WAS AS IF HELENA WERE SLEEPING AND HE DID NOT22

WANT TO RISK AWAKENING HER.  YET THERE WAS AN ALMOST PAINFUL23

INTENSITY TO HIS TONE.  THIS WOMAN, HE BELIEVED, HAD THE POWER24

TO SET JEFFREY MACDONALD FREE AND TO PROVIDE SEGAL WITH THE25
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GREATEST TRIUMPH OF HIS CAREER.1

HIS FIRST WORDS WERE LIKE SURGICAL INSTRUMENTS2

UTILIZED WITH THE UTMOST SKILL AND DELICACY THEY MIGHT ENABLE3

HIM TO STRIDE FORTH FROM THIS ROOM AND ANNOUNCE TO THE JUDGE4

AND THE JURY AND THE PRESS THAT THERE WAS NO NEED TO PROCEED5

FURTHER WITH THE TRIAL, ONE OF THE REAL KILLERS HAD JUST6

CONFESSED.7

SEGAL HAD, AT HIS SIDE, AN ALBUM CONTAINING8

PHOTOGRAPHS OF --9

Q. HOLD ON JUST A MOMENT.10

A. -- THE CRIME SCENE.  HE PLACED IT ON A TABLE BEFORE11

STOECKLEY.  THE FIRST PICTURE WAS NOT A PARTICULARLY HORRID12

ONE.  ALL IT SHOWED WAS A PORTION OF THE KITCHEN OF 544 CASTLE13

DRIVE.  THERE WAS A CALENDAR HANGING ON A WALL.  THE TOP PAGE14

OF THE CALENDAR SAID FEBRUARY 1970.  15

SEE THAT, HELENA, SEGAL SAID SOFTLY LEANING SO CLOSE16

TO HER THAT HE COULD HAVE PUT HIS ARM AROUND HER IF HE HAD17

DESIRED.  SEE THAT CALENDAR?  IT HAS BEEN THERE FOR NINE YEARS18

WAITING.  WAITING FOR SOMEBODY TO TELL US HOW THIS STORY19

SHOULD END.  20

SHE STARED AT THE PICTURE.  THERE WAS ABSOLUTELY NO21

CHANGE OF EXPRESSION ON HER FACE.  SHE TOOK A SIP OF DIET22

SODA.  I CAN'T HELP YOU SHE SAID TONELESSLY, I WASN'T IN THAT23

HOUSE.  I DIDN'T HAVE ANYTHING TO DO WITH ANY OF THIS.  24

BERNIE SEGAL BEGAN TO SHAKE HIS HEAD, NO, HELENA,25
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THAT WON'T DO.  YOU CAN'T GET AWAY WITH THAT ANYMORE.  IT'S1

GOT TO END.  WE ARE AT TRIAL NOW.  THE TIME HAS COME.  I'M2

SERIOUS, HELENA.  YOU WERE IN THAT HOUSE.  I KNOW IT AND YOU3

KNOW IT.  NOW LET'S TALK ABOUT IT.  DON'T GO ON PUNISHING4

YOURSELF.5

SHE STARED AT THE FLOOR, SHAKING HER HEAD, STILL6

WITH NO CHANGE OF EXPRESSION.  I DON'T KNOW WHAT YOU WANT TO7

KNOW.  I WAS NEVER IN THAT HOUSE.8

Q. CONTINUE READING WITH HELENA, BELIEVE ME.9

A. HELENA, BELIEVE ME, SEGAL SAID.  IF YOU TALK TO ME HERE,10

IF YOU TELL ME WHAT HAPPENED, I CAN MAKE THIS VERY SHORT AND11

PAINLESS.  HELENA, YOU CAN PUT IT BEHIND YOU FOREVER.  NOW,12

FOR YOUR OWN CONSCIENCE.  AND FOR THE SAKE OF THAT MAN IN THE13

COURTROOM.  THAT MAN WHO'S BEEN MADE TO SUFFER UNJUSTLY FOR14

NINE YEARS.15

AND, HELENA, YOU WILL NOT BE PROSECUTED.  NOTHING16

WILL HAPPEN TO YOU.  THAT I CAN PROMISE YOU.  THE STATUTE OF17

LIMITATIONS HAS EXPIRED.  THIS IS THE END, HELENA.  RIGHT NOW. 18

RIGHT HERE.  ALL YOU HAVE TO DO IS TALK TO ME.19

FOR THE FIRST TIME, STOECKLEY LOOKED DIRECTLY AT20

BERNIE SEGAL.  I CAN'T HELP YOU SHE SAID.  I CAN'T TELL YOU21

THINGS I DON'T REMEMBER.  22

FOR NEARLY TWO HOURS, SEGAL PERSISTED.  HIS TONE23

CHANGED FROM SOOTHING AND PROTECTIVE TO HARSH AND DEMANDING24

AND BACK AGAIN.  IT MADE NO DIFFERENCE.  HE MIGHT AS WELL HAVE25
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BEEN A MORNING QUIZ SHOW.  STOECKLEY WAS TUNED TO THE STATION1

BUT SHE WAS ONLY A VIEWER, NOTHING MORE.  THERE WAS NOTHING HE2

COULD DO OR SAY TO MOVE HER.3

HELENA, PEOPLE HAVE GONE TO THE ELECTRIC CHAIR FOR4

HAVING SAID ONE-TENTH OF WHAT YOU'VE SAID ABOUT THIS CASE. 5

I'VE GOT SIX WITNESSES.  PEOPLE TO WHOM YOU'VE ALREADY6

CONFESSED.  THEY'RE WAITING IN THE NEXT ROOM.  ONE AFTER7

ANOTHER, I'M GOING TO PUT THEM ON THE STAND AND HAVE THEM TELL8

THE JURY WHAT YOU'VE TOLD THEM, THEN, BY LAW, I HAVE TO PUT9

YOU ON THE STAND.10

SHE LOOKED AT HIM COOLLY IN SILENCE.  11

HELENA, THE CHOICE IS YOURS.  12

I CAN'T HELP YOU.  13

HELENA, REMEMBER WHAT YOU TOLD JANE ZILLIOUX; THE14

BLOOD, THE BLOOD, I REMEMBER THE BLOOD ON MY HANDS.  15

SHE SHOOK HER HEAD, I DON'T REMEMBER EVER SAYING16

THAT.  17

DO YOU THINK JANE ZILLIOUX IS LYING?  18

I DIDN'T SAY THAT.  I JUST SAID I DON'T REMEMBER19

SAYING IT.20

STILL, THERE WAS NO INFLECTION, NO SPARK, NOT EVEN21

OF RESENTMENT IN HER VOICE.  DO YOU REALIZE HOW MUCH DRUGS22

I'VE TAKEN SINCE THAT HAPPENED?  I'M NOT GONNA SIT THERE AND23

SAY YES TO THINGS I DIDN'T SAY OR THINGS I DON'T REMEMBER24

SAYING.  BESIDES, SHE SAID, HOW DO YOU KNOW HE'S NOT GUILTY?25
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Q. LET ME STOP YOU FOR A MOMENT.  SOME OF THIS MATERIAL THAT1

YOU WROTE IN YOUR BOOK IS IN QUOTES.  DOES THAT MEAN THOSE2

WERE EXACT WORDS THAT WERE SPOKEN?3

A. THOSE WERE EXACT WORDS.  I WAS TAKING LINE BY LINE NOTES4

AS EVERYBODY WAS SPEAKING.  NO, TWO PEOPLE WERE SPEAKING;5

BERNIE AND HELENA.6

Q. AND IN YOUR PROFESSION AS A JOURNALIST, IS THAT SOMETHING7

THAT YOU WERE EXPERIENCED AT DOING?8

A. OH, YES, INDEED.  YEP, THAT'S A SKILL THAT I HAVE AND9

THAT I'VE USED OFTEN.10

Q. OKAY.  CONTINUE READING, IF YOU WOULD, WHERE IT SAYS11

SEGAL RETURNED TO THE ALBUMS.12

A. SEGAL RETURNED TO THE ALBUMS OF CRIME SCENE AND AUTOPSY13

PHOTOGRAPHS.  HE TURNED TO A PICTURE OF KIMBERLEY, A PICTURE14

THAT SHOWED THE FRACTURE OF HER SKULL AND THE PIECE OF15

CHEEKBONE PROTRUDING THROUGH THE SKIN OF HER FACE.  16

THAT WAS HIS FLESH AND BLOOD, HELENA.  WHAT KIND OF17

FATHER COULD DO THAT TO HIS OWN FLESH AND BLOOD?18

SOMEBODY ON DRUGS COULD DO SOMETHING LIKE THAT.  NOT19

ACID.  MAYBE SPEED.  DID THEY DO BLOOD TESTS ON HIM RIGHT20

AWAY?  21

YES, HELENA.  THEY DID BLOOD TESTS.  THERE WERE NO22

DRUGS, THERE WAS NO ALCOHOL.  23

HAS HE BEEN GIVEN PSYCHIATRIC EVALUATION AND24

EVERYTHING?  25
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YES, HELENA, HE'S BEEN GIVEN ALL OF THAT.  SEGAL1

FLIPPED TO A PICTURE OF COLETTE.  LOOK AT HIS WIFE, HELENA. 2

LOOK AT THIS PICTURE.  HER JAW WAS BROKEN.  BOTH OF HER ARMS3

WERE BROKEN.  HER SKULL WAS FRACTURED RIGHT DOWN THE MIDDLE. 4

SHE WAS STABBED WITH A KNIFE, WITH A ICE PICK, DOZENS OF5

TIMES.  HELENA, THAT WAS THE WORK OF A REPULSIVE, CRAZY6

PERSON.  DR. MACDONALD IS A NORMAL, DECENT HUMAN BEING.  EVEN7

THE ARMY PSYCHIATRISTS WHO HAVE EXAMINED HIM AGREED TO THAT.8

SEGAL TURNED TO A PICTURE OF KRISTEN, A COLORED9

PICTURE, TAKEN BEFORE THE BODY HAD BEEN REMOVED FROM THE BED. 10

THE BRIGHT RED OF HER BLOOD FILLED THE ROOM.  11

ONLY SOMEBODY CRAZY OR WHACKED OUT ON DRUGS COULD12

HAVE DONE SOMETHING LIKE THAT, STOECKLEY SAID.  I DON'T KNOW13

WHAT ANYBODY ELSE IS CAPABLE OF, BUT I KNOW I'M NOT CAPABLE OF14

THAT.15

HELENA, NO ONE IS ASKING YOU TO SAY THAT YOU DID16

THAT.  YOU WILL NOT BE TOUCHED, I PROMISE YOU.  YOU WILL NOT17

BE INDICTED EVER.  ALL YOU HAVE TO DO -- ALL YOU HAVE TO SAY18

IS YOU WERE THERE HOLDING THE CANDLE.19

Q. HOLD ON A MOMENT.20

A. SAYING ACID IS GROOVY.  YOU DON'T REMEMBER HURTING21

ANYBODY.  THEN YOU RAN OUT THE BACK DOOR.  22

HE TURNED TO ANOTHER PICTURE OF KIMBERLEY.  HELENA,23

HELP US END IT.  I BEG OF YOU.  LOOK AT THIS CHILD'S FACE. 24

FOR GOD'S SAKE.  TO ACCUSE THE FATHER OF THESE BABIES OF25
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HAVING DONE THAT TO THEM.  HELENA, LOOK AT THIS.  LOOK AT THIS1

ONE.  SMASHED WITH A CLUB.  COME ON, HELENA, HOW MUCH LONGER2

WILL THAT MAN HAVE TO SIT THERE ACCUSED OF SOMETHING SO3

MONSTROUS.  YOU HAVE IT IN YOUR POWER, HELENA, TO END IT RIGHT4

NOW.  OTHERWISE, HELENA, I GUARANTEE YOU, I AM GOING TO TAKE5

YOU INTO COURT.  6

IF I COULD REMEMBER, SHE TOLD HIM, I WOULD SAY.7

SEGAL STEPPED INTO AN ADJACENT ROOM WHERE HIS OTHER8

WITNESSES HAD BEEN WAITING.  ONE BY ONE, LIKE THE GHOSTS OF9

CHRISTMAS PAST, HE BROUGHT THEM IN TO CONFRONT HER WITH THE10

THINGS SHE HAD SAID TO THEM YEARS BEFORE.  BEASLEY.  GADDIS. 11

ZILLIOUX.  UNDERHILL.  THE POLYGRAPH MAN WHOSE NAME WAS12

BRISENTINE.  AND FINALLY, HER EX-NEIGHBOR, POSEY.13

NONE OF IT MATTERED.  SHE SAID HELLO.  SHE SAID NICE14

TO SEE YOU, HOW HAVE YOU BEEN?  BUT WHENEVER THEY ASKED HER15

ABOUT THE MACDONALD CASE, SHE SAID I DON'T REMEMBER ANY OF16

THAT.  17

ONE BY ONE, THE WITNESSES TROOPED OUT OF THE ROOM. 18

SEGAL WAS ADMITTING DEFEAT.  THERE WOULD BE NO DRAMATIC19

ANNOUNCEMENT.  THERE WOULD BE NO NEWS BULLETINS ON TV.  NO20

EIGHT-COLUMN HEADLINES ACROSS PAGE ONE.  THERE WOULD JUST BE A21

TRUCULENT, UNCOMMUNICATIVE, APATHETIC WITNESS, 30 POUNDS22

OVERWEIGHT AND LOOKING FAR LESS MENACING THAN PATHETIC TELLING23

THE JURY SHE DIDN'T REMEMBER A THING.24

Q. ALL RIGHT.  YOU CAN STOP THERE.  NOW, DID THERE COME A25
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TIME -- WELL, WAIT A MINUTE.  LET'S READ ON TO THE BOTTOM OF1

THAT PAGE.2

A. NOW, TOO LATE, BERNIE SEGAL REALIZED HE WOULD HAVE BEEN3

BETTER OFF IF SHE HAD NEVER BEEN FOUND.  MUCH EASIER TO HAVE4

CONJURED UP THE IMAGE OF A DRUG-CRAZED AND MURDEROUS HIPPIE5

FROM THE DISTANT AND DANGEROUS PAST AND TO HAVE THE JURY SEIZE6

UPON THAT AS AN EXPLANATION THAN TO PRESENT THEM WITH THIS7

BURNED-OUT WOMAN AND EXPECT THEM TO BELIEVE THAT SHE HAD EVER8

STOOD OVER A COUCH ON WHICH JEFFREY MACDONALD HAD BEEN9

SLEEPING AND HAD HELD A CANDLE BENEATH HER FACE WHILE CHANTING10

ACID IS GROOVY, KILL THE PIGS, ACID AND RAIN.11

SEGAL LEFT HER, IN THE COMPANY OF HER FIANCE, THE12

BAREFOOT AND BEDRAGGLED ERNEST DAVIS, WHILE HE WENT TO INFORM13

THE JUDGE THAT HE HAD COMPLETED HIS WITNESS INTERVIEW AND THAT14

HE WAS PREPARED FOR THE TRIAL TO RESUME.  15

IT WAS NOW LUNCHTIME.  HELENA STOECKLEY HAD BEEN16

GIVEN A BOLOGNA SANDWICH.  SHE SAT QUIETLY, PLACIDLY, CHEWING17

HER FOOD AND SLOWING TURNING THE PAGES OF THE CRIME SCENE AND18

AUTOPSY PHOTO ALBUMS AS IF SHE WERE BROWSING THROUGH A MOVIE19

MAGAZINE.20

Q. ALL RIGHT.  SO, MR. SEGAL RETURNED TO COURT AT SOME21

POINT?22

A. YEAH, I'D SAY THIS WHOLE THING WITH STOECKLEY PROBABLY23

RAN ABOUT THREE HOURS INCLUDING THE TIME THAT THESE WITNESSES24

CAME IN.  SO, I THINK IT WAS EARLY AFTERNOON WHEN THERE WAS --25
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WHEN THEY MADE A PROGRESS -- I THINK THEY MADE A PROGRESS1

REPORT TO THE JUDGE SOMETHING ABOUT WHERE IT STOOD.2

Q. ALL RIGHT.  LET'S GO TO TRIAL DAY 20, PAGE THREE.  NOW,3

WOULD YOU READ STARTING WITH LINE TEN?4

A. THE COURT -- SO THIS WOULD BE JUDGE DUPREE -- GENTLEMEN,5

I WILL ENTERTAIN A REPORT FROM YOU ON THE STATUS OF YOUR6

INTERROGATION OF A WITNESS WHO WAS NOT AVAILABLE TO EITHER7

SIDE UNTIL THIS MORNING AT NINE O'CLOCK AND THE QUESTION OF8

WHICH WITNESS -- AND THE QUESTION OF WHICH WITNESS NOW9

APPARENTLY BY ONE SIDE OR THE OTHER OR BOTH SEEMS TO BE IN AND 10

ABOUT ITS THIRD HOUR.  ARE YOU READY TO PROCEED IN THIS CASE?11

AND MR. SMITH SAYS, YOUR HONOR, LET ME EXPRESS THE12

THANKS OF THE DEFENSE FOR THE COURT'S INDULGENCE AND THE13

JURY'S INDULGENCE THIS MORNING AS WE HAVE HAD AN OPPORTUNITY14

TO TALK WITH THIS WITNESS WHO HAS, INDEED, BEEN UNAVAILABLE TO15

EITHER SIDE FOR A LONG PERIOD OF TIME.  16

WE HAVE ALMOST CONCLUDED OUR DISCUSSIONS WITH THE17

WITNESS AND WILL BE IN A POSITION VERY SHORTLY TO TURN THE18

WITNESS OVER TO THE GOVERNMENT IF THE GOVERNMENT DESIRES TO19

TALK WITH THE WITNESS.  WE WILL LEAVE ANY REMARKS TO MR.20

BLACKBURN ABOUT THAT.21

Q. ALL RIGHT.  YOU CAN STOP THERE.  LET ME GO BACK TO THE22

PREVIOUS PAGE AND GET YOU TO LOOK AT THE TIME THERE IN THE23

UPPER RIGHT-HAND CORNER.24

A. YEAH, 1:00 P.M.25
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Q. ALL RIGHT.  NOW, WHILE THIS WAS GOING ON IN COURT, DO YOU1

RECALL WHETHER YOU WERE IN COURT WATCHING THIS OR WERE YOU2

UPSTAIRS -- I'M SORRY, NOT UPSTAIRS, DOWN THE HALL WHERE THE3

WITNESS INTERVIEW WAS?4

A. I REMEMBER THAT I WAS IN THE ROOM WITH SEGAL WHEN -- I'M5

SORRY, WITH STOECKLEY WHEN BERNIE AND WADE LEFT AND THEY LET6

HER FIANCE COME IN AND THEY DELIVERED HER BOLOGNA SANDWICH. 7

BUT I THINK WHILE THAT DISCUSSION WAS STILL GOING ON8

IN COURT, I LEFT THAT ROOM AND WENT BACK INTO THE COURTROOM9

BECAUSE I DON'T REMEMBER WATCHING -- I DON'T REMEMBER STAYING10

THERE FOR THE WHOLE TIME THAT STOECKLEY AND ERNIE DAVIS WERE11

THERE.  AND I THINK THEY WOUND UP JUST ALONE IN THAT ROOM.12

Q. YOU DID STAY LONG ENOUGH TO SEE HER, AS YOU READ, EATING13

THE BOLOGNA SANDWICH WHILE TURNING THROUGH THE PICTURES?14

A. YEAH, THAT'S AN UNFORGETTABLE IMAGE.15

Q. ALL RIGHT.  NOW, LET'S LOOK AT PAGE SIX AND LET'S READ AT16

LINE 15.17

A. AGAIN THIS IS JUDGE DUPREE.  OH, YEAH, THE COURT NEVER18

STOPS WORK, BUT I DON'T WANT TO KEEP THESE JURORS HERE ANY19

LONGER, SO WE WILL LET YOU RETIRE UNTIL TOMORROW MORNING AT20

NINE O'CLOCK.  WE WILL GO BACK ON OUR REGULAR FRIDAY SCHEDULE21

WITNESS OR NO.  JURY EXITS AT 1:08 P.M.22

Q. ALL RIGHT.  NOW LET'S GO TO PAGE 12 AND AT THE VERY23

BOTTOM, LINE 25, PICK UP WHERE IT SAYS MR. BLACKBURN.24

A. MR. BLACKBURN:  I MIGHT ASK COUNSEL I KNOW --25
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Q. HOLD ON A MOMENT.1

A. I KNOW YOU HAVE SAID THAT I COULD SEE HER SHORTLY, BUT2

CAN YOU BE MORE SPECIFIC AS TO WHEN SHORTLY MIGHT COME?  3

MR. SEGAL:  I NEED TO DEFINE A COUPLE OF MATTERS,4

MR. BLACKBURN, BUT I WOULD SAY BY TWO O'CLOCK.  I JUST WANT TO5

ADD FOR THE RECORD, YOUR HONOR, THE REQUEST IN REGARD TO6

WHETHER MS. STOECKLEY SHOULD BE RELEASED OR NOT WAS THE7

REQUEST THAT I CONVEYED AT HER INSTANCE.  IT IS NOT8

NECESSARILY MY REQUEST, YOUR HONOR.9

THE COURT:  ALL RIGHT -- 10

DO YOU WANT ME TO KEEP GOING?11

Q. YEAH, JUST TO THE END OF THE PAGE.12

A. ALL RIGHT.  I DIDN'T IDENTIFY YOU WITH THE REQUEST.  YOU13

WERE JUST COMMUNICATING A REQUEST BY THE WITNESS AND HER14

BOYFRIEND.  15

YES, YOUR HONOR.  16

THE COURT:  TAKE A RECESS UNTIL TOMORROW MORNING AT17

NINE O'CLOCK.  18

THE PROCEEDING WAS ADJOURNED AT 1:17 P.M., TO19

RECONVENE AT 9:00 A.M. ON FRIDAY, AUGUST 17TH, 1979.20

Q. OKAY.  SO, IN THIS TRANSCRIPT, MR. SEGAL FORECASTS THAT21

HE'S GOING TO CONTINUE TO QUESTION HER UNTIL ABOUT TWO22

O'CLOCK?23

A. WELL, HE DIDN'T -- HE SAID THAT HE NEEDS TO DEFINE A24

COUPLE OF MATTERS.  I'M NOT, AT THIS POINT, SURE WHAT HE MEANT25
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BY THAT.  BUT BASICALLY THE QUESTIONING OF HER WAS OVER BY THE1

TIME THEY GAVE HER THE BOLOGNA SANDWICH.  THERE WAS NO OTHER2

MAINSTREAM INTERROGATION OR ANYTHING.3

Q. IF MR. SEGAL QUESTIONED HER ANY MORE AFTER THIS POINT,4

WERE YOU PRESENT?5

A. NO, AND HE -- AND I WOULD HAVE BEEN.  MR. SEGAL WANTED TO6

BE SURE I WAS PRESENT FOR EVERYTHING HE HAD TO DO WITH7

STOECKLEY BECAUSE, YOU KNOW, I THINK UP UNTIL THE -- PROBABLY8

UP UNTIL TWO O'CLOCK, HE STILL THOUGHT MAYBE HE COULD -- BUT9

HE NEVER WENT BACK AND TRIED AGAIN.  HE NEVER WENT BACK AND HE10

PRETTY MUCH KNEW THAT THIS DIDN'T WORK BY THE TIME HE SPOKE TO11

THE JUDGE AT 1:00.12

Q. BUT YOU'RE CONFIDENT THAT ANY QUESTIONING OF MS.13

STOECKLEY BY SEGAL YOU OBSERVED?14

A. OH, YES.  ABSOLUTELY.15

Q. AND THAT WOULD HAVE BEEN AT HIS INSISTENCE?16

A. YES, INDEED.  I MEAN, I COULD HAVE REFUSED TO GO IN THE17

ROOM, I GUESS, BUT HE WAS -- HE WASN'T JUST ENCOURAGING ME TO,18

HE MADE IT VERY CLEAR HE WANTED ME THERE.19

Q. AND SO THERE WAS NO MORE COURT THAT DAY, IS THAT RIGHT?20

A. IT DOESN'T LOOK LIKE IT.  IT SAYS IT WAS ADJOURNED UNTIL21

THE NEXT MORNING.22

Q. NOW, YOU SAT IN THE COURTROOM AND OBSERVED HELENA23

STOECKLEY TESTIFYING THE NEXT DAY?24

A. YES, SIR, I DID.25
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Q. DIRECT EXAMINATION BY MR. SEGAL, IS THAT RIGHT?1

A. RIGHT.2

Q. DID THE TESTIMONY THAT YOU OBSERVED HELENA STOECKLEY GIVE3

ON DIRECT EXAMINATION, WAS IT CONSISTENT WITH WHAT SHE HAD4

SAID THE PREVIOUS DAY IN THE DEFENSE INTERVIEW ROOM?5

A. YES, I THINK IT WAS.  SHE SAID JUST WHAT SHE HAD SAID THE6

DAY BEFORE, THAT SHE HADN'T BEEN THERE, SHE COULDN'T HELP.7

Q. LET'S GO TO TRIAL DAY 21, PAGE 107.8

MR. BRUCE:  JUST A MOMENT, PLEASE, YOUR HONOR.9

(PAUSE.)10

BY MR. BRUCE:11

Q. OKAY.  NOW, WHEN YOU WERE SEATED IN THE COURTROOM, YOU12

DID NOT GO TO THE BENCH WHEN THEY CALLED A BENCH CONFERENCE,13

DID YOU?14

A. I WASN'T ALLOWED IN FRONT OF THE BAR, NO.15

Q. ALL RIGHT.  SO, YOU WERE NOT ABLE TO HEAR WHAT WAS GOING16

ON WHEN THE LAWYERS WERE SPEAKING TO THE JUDGE AT THE BENCH?17

A. THAT'S RIGHT.18

Q. ALL RIGHT.  LET'S TAKE A LOOK AT THIS PAGE 107 OF TRIAL19

DAY 21 AND JUST START READING WHERE IT SAYS, MR. SEGAL, MAY WE20

APPROACH THE BENCH, YOUR HONOR?21

A. OKAY.22

MR. SEGAL:  MAY WE APPROACH THE BENCH?23

BENCH CONFERENCE.  24

MR. SEGAL:  AT THIS TIME, YOUR HONOR, I ASK FOR25
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LEAVE OF COURT TO TAKE THIS WITNESS ON -- TAKE THIS WITNESS AS1

ON CROSS BECAUSE SHE IS A SURPRISE AND HOSTILE WITNESS.  2

I REPRESENT TO THE COURT THAT DURING INTERVIEWS WITH3

ME AND WITH OTHER PERSONS PRESENT SHE STATED THAT WHEN SHE4

LOOKED AT THE PICTURE, SHE HAD A RECOLLECTION OF STANDING OVER5

A BODY HOLDING A CANDLE, SEEING A MAN'S BODY ON THE FLOOR.6

I ALSO MAY SAY, YOUR HONOR, WE ARE NOW DOWN TO THE7

BOTTOM FIVE OR SIX CRITICAL THINGS THAT SHE REVEALED8

YESTERDAY.  I HAVE A FEELING, BASED ON HER ANSWER TO THIS ONE9

NOW, THAT WHEN AND IF I ASK HER IN DIRECT FASHION THAT I MAY10

GET NEGATIVE ANSWERS.  11

I HAD NO ANTICIPATION OF THAT, BECAUSE YESTERDAY12

THROUGHOUT THE TIME THAT SHE MADE THESE STATEMENTS, WE13

ACCEPTED THEM, DID NOT EXPECT CONTRARY.14

WE HAVE NOT HAD ANY DIFFERENT STATEMENTS FROM HER15

AND WE FEEL THAT WE ARE ENTITLED TO THE PLEA OF SURPRISE AS16

WELL AS THE FACT, I THINK, AT THIS POINT, THE EXTENT OF HER17

HOSTILE RELATIONSHIP NOT IN TERMS OF MANNER BUT THE HOSTILITY18

OF HER INTEREST TO THE DEFENDANT.  19

I AM GOING TO TELL YOUR HONOR THE OTHER THINGS THAT20

SHE HAS SAID.  WOULD THAT APPROPRIATE NOW TO EXPEDITE OR21

SHOULD IT DO IT ONE AT A TIME?22

THE COURT:  WELL, IF IT WILL SAVE ANY TRIPS UP HERE23

MAYBE YOU SHOULD TELL US NOW.  24

MR. SEGAL:  SHE HAS ALREADY ACTUALLY SAID SOMETHING,25
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AND I DID NOT WANT TO RAISE A SURPRISE QUESTION.  I WANT TO DO1

IT ALL AT ONE TIME.  THE PHOTOGRAPH THAT I SHOWED HER OF THE2

BEDROOM OF KRISTEN MACDONALD DURING THE INTERVIEW YESTERDAY,3

SHE STATED THAT SHE REMEMBERED RIDING THE ROCKING HORSE WHEN4

SHE LOOKED AT THAT PICTURE.5

SHE ALSO STATED YESTERDAY SHE REMEMBERED STANDING AT6

THE END OF THE SOFA HOLDING A CANDLE.  SHE ALSO STATED WHEN7

SHE SAW THE BODY OF KRISTEN MACDONALD, THE ONE WHEN SHE WAS8

CLOTHED WITH THE BABY BOTTLE, THAT THAT PICTURE LOOKED9

FAMILIAR TO HER.  THAT SCENE LOOKED FAMILIAR.  10

SHE ALSO SAID WHEN SHE WAS SHOWN THE PHOTOGRAPH OF11

COLETTE MACDONALD, THE SAME ONE I SHOWED HER TODAY, THAT SHE12

SAID THAT THE FACE IN THAT PICTURE LOOKED FAMILIAR EXCEPT THAT13

THE CHIN WAS BROKEN AND MADE IT A LITTLE HARD.14

SHE ALSO STATED, AND I'M GOING TO GET TO IT -- SHE'S15

GOTTEN TO THE POINT WHERE SHE DOES NOT SOUND LIKE SHE IS GOING16

TO COOPERATE FURTHER -- THAT SHE WAS STANDING ON THE CORNER OF17

HONEYCUTT ACROSS FROM MELONY VILLAGE.  18

SHE HAS A RECOLLECTION OF STANDING THERE DURING THE19

EARLY MORNING HOURS OF FEBRUARY 17TH, 1970.  SHE FURTHER20

STATED YESTERDAY, AND I INTEND TO ASK HER NOW, THAT SHE HAS A21

RECOLLECTION OF STANDING OUTSIDE THE HOUSE LOOKING AT HER22

HANDS AND SAYING, MY GOD, THE BLOOD; OH, MY GOD, THE BLOOD.  23

SHE SAID THAT TOOK PLACE FEBRUARY 17TH, 1970.  THERE24

ARE WITNESSES TO EACH OF THESE THINGS.  I MUST SAY, YOUR25
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HONOR, THERE WERE PERSONS PRESENT THE ENTIRE TIME THIS TOOK1

PLACE.  2

I INTEND TO NOW ASK HER DIRECTLY EACH OF THESE3

QUESTIONS.  IF SHE REFUSES OR DENIES HER STATEMENTS, I ASK FOR4

LEAVE TO CONFRONT HER; DID YOU NOT SAY THAT YESTERDAY WHEN YOU5

WERE CONFRONTED WITH THESE PHOTOS?6

IF SHE PERSISTS IN DENYING IT WE WILL OF COURSE7

IMPEACH HER AS WE HAVE THE RIGHT TO IMPEACH HER UNDER THE8

RULES.  ALTHOUGH WE HAVE CALLED HER AS A WITNESS, THERE ARE9

RULES THAT PERMIT THAT TO BE DONE.  10

WHEN I AM DONE WITH THAT, I INTEND TO TURN HER OVER11

FOR CROSS-EXAMINATION.12

THE COURT:  LET'S TAKE A RECESS UNTIL 11:15.13

(RECESS TAKEN FROM 10:59 A.M., UNTIL 11:16 A.M.)14

(DEFENDANT PRESENT.)15

THE COURT:  PLEASE BE SEATED AND WE'LL CONTINUE. 16

PLEASE BE SEATED.17

MR. MCGINNISS, YOU'RE STILL UNDER OATH.  THE WITNESS18

IS STILL WITH MR. BRUCE.19

MR. BRUCE:  THANK YOU, YOUR HONOR.20

BY MR. BRUCE:21

Q. MR. MCGINNISS, LET'S GO BACK TO PAGE 108, WHERE MR. SEGAL22

WAS AT THE BENCH.  DO YOU RECALL READING THAT JUST BEFORE THE23

BREAK?24

A. YES, SIR.25
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Q. I'M GOING TO ASK THE TECHNICIAN TO HIGHLIGHT THE AREA1

BEGINNING WITH, ON LINE TEN, THE PHOTOGRAPH THAT I SHOWED AND2

THROUGH THE END OF THAT PARAGRAPH.  3

NOW, THE STATEMENT, THE PHOTOGRAPH THAT I SHOWED HER4

OF THE BEDROOM OF KRISTEN MACDONALD DURING THE INTERVIEW5

YESTERDAY, SHE STATED THAT SHE REMEMBERED RIDING THE ROCKING6

HORSE WHEN SHE LOOKED AT THAT PICTURE.  DID YOU HEAR HELENA7

STOECKLEY MAKE ANY STATEMENT LIKE THAT DURING THE INTERVIEW8

THE PREVIOUS DAY?9

A. NO, I DID NOT.10

Q. NOW, I WANT TO MOVE DOWN TO THE FIRST SENTENCE OF THE11

NEXT PARAGRAPH.  SHE ALSO STATED YESTERDAY THAT SHE REMEMBERED12

STANDING AT THE END OF THE SOFA HOLDING A CANDLE.  PRESUMABLY,13

THE SOFA IN THE MACDONALD HOUSE.  DID YOU HEAR HER SAY14

ANYTHING LIKE THAT?15

A. NO, SHE DIDN'T SAY ANYTHING THAT.16

Q. ALL RIGHT.  LET'S MOVE TO PAGE 109 AND STARTING WITH17

WHERE -- LET'S SEE -- WHERE IT SAYS SHE HAS A RECOLLECTION OF18

STANDING THERE.  STARTING ON LINE FIVE AND GOING THROUGH LINE19

12.  AND JUST READ WHAT SHE SAYS THERE OR WHAT SEGAL QUOTES20

HER SAYING.21

A. SHE HAS A RECOLLECTION OF STANDING THERE DURING THE EARLY22

MORNING HOURS OF FEBRUARY 17TH, 1970.  SHE FURTHER STATED23

YESTERDAY, AND I INTEND TO ASK HER NOW, THAT SHE HAS A24

RECOLLECTION OF STANDING OUTSIDE THE HOUSE LOOKING AT HER25
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HANDS AND SAYING, MY GOD, THE BLOOD; OH, MY GOD, THE BLOOD. 1

SHE SAID THAT TOOK PLACE FEBRUARY 17TH, 1970.  THERE ARE2

WITNESSES TO EACH OF THESE THINGS.3

Q. ALL RIGHT.  DID YOU HEAR HELENA STOECKLEY THE PREVIOUS4

DAY DURING THE DEFENSE INTERVIEW SAY ANYTHING LIKE THAT?5

A. ABSOLUTELY NOT.6

Q. NOW, THESE STATEMENTS, IF SHE HAD MADE THEM, WOULD BE7

ADMITTING TO PRESENCE AT THE MACDONALD SCENE -- CRIME SCENE,8

IS THAT RIGHT?9

A. YEAH.  I MEAN, IF SHE HAD EVER SAID ANYTHING LIKE THAT 10

THERE WOULD HAVE BEEN JUBILATION IN THAT ROOM.  THERE WOULD11

HAVE BEEN HIGH FIVES.  THEY WOULD HAVE RAN OUT OF COURT AND12

CHAMPAGNE CORKS WOULD HAVE POPPED.  THIS WAS -- THIS WAS THEIR13

DREAM, BUT IT JUST DIDN'T HAPPEN.14

Q. AND SO THERE WAS NO CELEBRATION THERE OR EVEN BACK AT THE15

FRATERNITY HOUSE?16

A. NO.  THEY WOULD HAVE BEEN UP ALL NIGHT PARTYING REALLY. 17

I MEAN, THAT WOULD HAVE BEEN -- THAT WAS THE HOLY GRAIL, TO18

GET STOECKLEY TO CONFESS, AND IT ABSOLUTELY DID NOT HAPPEN.19

Q. ALL RIGHT.  NOW, I WANT TO TAKE YOU BACK TO PAGE 110, AND20

GET YOU TO START READING WITH WHERE IT SAYS MR. BLACKBURN ON21

LINE ONE.22

A. MR. BLACKBURN:  OF COURSE, I WAS NOT THERE WHEN SHE23

TALKED WITH THE DEFENSE YESTERDAY, BUT IN HER INTERVIEW WITH24

THE GOVERNMENT NONE OF THOSE STATEMENTS WERE MADE.  SHE25
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SPECIFICALLY TOLD US -- 1

THE COURT:  (INTERPOSING.)  DID YOU ASK HER ANY?  2

MR. BLACKBURN:  YES, SIR.  SHE SPECIFICALLY TOLD US3

THAT SHE HAD BEEN SHOWN THE PHOTOGRAPHS AND WE ASKED HER DID4

YOU RECOGNIZE ANY OF THE SCENES IN THOSE PHOTOGRAPHS.  THE5

ANSWER WAS NO.  I ASKED HER HAVE YOU EVER BEEN TO THAT HOUSE? 6

SHE SAID NO.  I SAID DO YOU KNOW ANYTHING ABOUT THAT?  NO. 7

WHO DO YOU THINK DID IT?  DR. MACDONALD.  YOU KNOW, IT JUST8

WENT ONE RIGHT AFTER THE OTHER.9

I DISCUSSED -- I TOLD MR. SMITH LAST NIGHT WHAT SHE10

TOLD US.  I WAS UNDER THE IMPRESSION TO THIS VERY MOMENT THAT11

WHAT SHE TOLD US WAS ESSENTIALLY WHAT SHE TOLD THEM.  12

IT IS DIFFICULT FOR ME -- YOU KNOW, I AM NOT SAYING13

THAT THEY ARE NOT SAYING WHAT SHE SAID.  I JUST DON'T KNOW14

WHICH WAY IT IS BECAUSE SHE HAS NOT INDICATED ANYTHING TO THE15

GOVERNMENT.16

Q. STOP THERE FOR A MINUTE.  THE STATEMENTS THAT MR.17

BLACKBURN -- WELL, LET ME ASK YOU THIS, WERE YOU PRESENT18

DURING THE PROSECUTION INTERVIEW OF HELENA STOECKLEY?19

A. NO.20

Q. AND SO YOU DON'T KNOW OF YOUR PERSONAL KNOWLEDGE WHAT21

WENT ON THERE?22

A. NO, I DON'T.23

Q. BUT THE STATEMENTS THAT MR. BLACKBURN HAS MADE ABOUT THE24

PROSECUTION INTERVIEW, YOU JUST READ THEM, IS THAT RIGHT?25

-3153-

Appeal: 15-7136      Doc: 31-3            Filed: 08/16/2016      Pg: 306 of 740 Total Pages:(1746 of 2180)



McGinniss/Direct Page 989

September 21, 2012

A. I JUST READ WHAT'S IN THE TRANSCRIPT HERE.1

Q. RIGHT.  MY QUESTION IS, WHAT MR. BLACKBURN IS RELATING2

ABOUT THE PROSECUTION INTERVIEW, WOULD YOU COMPARE THAT TO3

WHAT YOU HEARD DURING THE DEFENSE INTERVIEW?4

A. JUST ABOUT IDENTICAL.5

Q. ALL RIGHT.  NOW, START READING WITH MR. SMITH.6

A. MR. SMITH:  JUDGE, HERE I THINK IS WHERE WE ARE. 7

GENERALLY, SHE SAID TO US THE SAME THING -- SAID TO US THE8

SAME THING AND THAT IS I DON'T REMEMBER.  BUT IN TWO OR THREE9

OR FOUR INSTANCES, WHATEVER THE LIST WOULD REVEAL, SHE SAYS10

SOMETHING WHICH WOULD GIVE AN INTERESTING INSIGHT INTO HER11

MIND.12

Q. ALL RIGHT.  NOW, PRIOR TO THIS WEEK, HAD YOU EVER READ13

THIS TRANSCRIPT EXCERPT WE'VE BEEN GOING OVER THIS MORNING?14

A. NO, I NEVER DID.  THIS IS COMPLETELY NEWS TO ME.  IF I15

HAD, BELIEVE ME, IT WOULD HAVE BEEN IN THE BOOK.16

Q. DID YOU GET A TRIAL TRANSCRIPT IN PREPARING YOUR BOOK?17

A. YES, AND I HAD -- THE BENCH CONFERENCES WERE IN A18

SEPARATE VOLUME AND I WAS ESPECIALLY INTERESTED IN THEM19

BECAUSE THAT'S THE PART I NEVER HEARD.  AND I GOT -- MR.20

SEGAL, BERNIE SEGAL, SENT ME FROM HIS OFFICE IN SAN FRANCISCO,21

AS I RECALL, THE FULL VOLUME OF THE BENCH CONFERENCES, OR AT22

LEAST I THOUGHT IT WAS THE FULL VOLUME, BUT CLEARLY THESE23

PAGES HAD BEEN REMOVED.  THEY WERE NOT IN IT.  I'VE NEVER SEEN24

-- I'VE NEVER SEEN THIS BEFORE.25
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Q. SO, WHEN YOU READ THIS -- THESE STATEMENTS OF BERNIE1

SEGAL ABOUT THE DEFENSE INTERVIEW IN THIS TRANSCRIPT THIS2

WEEK, WHAT WAS YOUR REACTION?3

A. WELL, HE WAS LYING.  I DON'T LIKE TO SPEAK ILL OF THE4

DEAD, BUT, YOU KNOW, THIS IS RIDICULOUS.  HE'S STANDING RIGHT5

THERE IN FRONT OF A FEDERAL JUDGE AND HE'S JUST MAKING UP THIS6

STUFF.  CRAZY.7

Q. AND YOU JUST READ WHAT MR. SMITH SAID.  WOULD YOU SAY8

BETWEEN THE TWO STATEMENTS ABOUT WHAT WENT ON THE PREVIOUS DAY9

IN THE DEFENSE INTERVIEW WHICH WAS MORE ACCURATE, MR. SEGAL OR10

MR. SMITH?11

A. WELL, MR. SEGAL'S IS ALL JUST -- JUST MADE UP.  MR. SMITH12

WAS SAYING I DON'T -- SHE SAID I DON'T REMEMBER.  THAT'S13

ACCURATE.  14

YOU KNOW, I TALKED TO WADE SMITH AFTER THE TRIAL AND15

HE TOLD ME HE FELT THAT HE HAD BEEN BETWEEN A ROCK AND A HARD16

PLACE BECAUSE HE COULDN'T STAND UP THERE AND UNDERMINE HIS CO-17

COUNSEL BY TELLING THE COURT MR. SEGAL'S NOT TELLING THE18

TRUTH, BUT ON THE OTHER HAND, HE'S NOT -- AS AN OFFICER OF THE19

COURT, HE'S NOT GOING TO PARTICIPATE IN TRYING TO FABRICATE20

ANYTHING OR PUT UP -- YOU KNOW, SAY ANYTHING THAT WAS NOT21

TRUE.  22

Q. AND WHEN YOU SAY --23

A. HE WALKED A FINE LINE AND HE WAS VERY HAPPY WHEN HE GOT24

TO THE OTHER END.25
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Q. ALL RIGHT.  SO, YOU'RE RELATING WHAT WENT ON WITH THE1

CONVERSATION BETWEEN YOU AND MR. SMITH YOU SAID AFTER TRIAL,2

BUT IT WAS QUITE A LONG TIME AFTER TRIAL, RIGHT?3

A. WELL, I'VE SEEN WADE OVER THE YEARS MANY TIMES AND, YOU4

KNOW, WE'VE HAD HUNDREDS OF CONVERSATIONS AND I'M SURE IT'S5

COME UP MORE THAN ONCE.6

Q. ALL RIGHT.  NOW, DID YOU ALSO SIT IN THE COURTROOM AND7

OBSERVE THE CROSS-EXAMINATION OF HELENA STOECKLEY BY MR.8

BLACKBURN?9

A. YES, SIR, I DID.10

Q. AND LET'S GO TO TRIAL DAY 21, PAGE 141.  AND WOULD YOU11

START READING AT LINE 19.12

A. TO YOUR OWN KNOWLEDGE -- THIS IS THE QUESTION -- TO YOUR13

OWN KNOWLEDGE, DID YOU PARTICIPATE IN THE KILLINGS OF THE14

MACDONALD FAMILY?  15

NO, SIR.  16

HOW DO YOU FEEL TOWARD CHILDREN?  17

I LOVE CHILDREN.  18

OF YOUR OWN PERSONAL KNOWLEDGE, DID YOU KILL COLETTE19

MACDONALD?  20

NO, SIR.  21

HOW ABOUT KRISTEN?  22

NO, SIR.  23

HOW ABOUT KIMBERLEY?  24

NO, SIR.  25
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DID YOU TRY TO KILL DR. MACDONALD?  1

NO, SIR.  2

DO YOU KNOW WHO DID?  3

NO, SIR.  4

DO YOU RECALL EVER BEING IN THE MACDONALD APARTMENT5

CARRYING A CANDLE? 6

NO, SIR.7

NOW, I BELIEVE -- 8

Q. THAT'S FINE.  NOW, THOSE STATEMENTS THAT MR. BLACKBURN9

ELICITED ON CROSS-EXAMINATION, WERE THEY CONSISTENT WITH WHAT10

YOU HEARD HELENA STOECKLEY SAY IN THE DEFENSE INTERVIEW THE11

PREVIOUS DAY?12

A. ABSOLUTELY.13

Q. ALL RIGHT.  NOW, LET'S GO TO PAGE 164, AND START READING14

AT LINE 12 DOWN TO LINE 19.15

A. THE QUESTION IS, NOW, WHEN YOU CAME HOME AT ABOUT 4:30 OR16

FIVE O'CLOCK THAT MORNING ON THE 17TH, YOU GOT OUT OF THE CAR,17

DO YOU RECALL THAT?  18

YES, SIR.  19

DID YOU SEE ANY BLOOD ON YOUR HANDS?  20

NO, SIR.  21

DID YOU SEE ANY BLOOD ON YOUR CLOTHES?  22

NO, SIR.  23

MR. BLACKBURN:  NO FURTHER QUESTIONS, YOUR HONOR.24

Q. ALL RIGHT.  NOW, I DON'T KNOW IF THAT SUBJECT WAS COVERED25
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IN THE DEFENSE INTERVIEW, DO YOU RECALL?1

A. I DON'T RECALL THAT HE ASKED THAT SPECIFIC QUESTION.2

Q. OKAY.  NOW, THE TRIAL RESULTED IN THE CONVICTION OF DR.3

MACDONALD, IS THAT RIGHT?4

A. YES, IT DID.5

Q. AND YOU CONTINUED TO WORK ON THE BOOK?6

A. YES, I DID.7

Q. AND DID YOU HAVE INTERACTION WITH JEFFREY MACDONALD IN8

WORKING ON THE BOOK?9

A. WELL, I DID IN A LIMITED WAY.  AND, OF COURSE, HE WAS IN10

PRISON WHICH MADE IT A LITTLE DIFFICULT.  BUT THAT FALL -- HE11

WAS CONVICTED IN AUGUST OF '79.  I BELIEVE IT WAS NOVEMBER OF12

'79, THAT I WENT OUT TO -- THEY HAD SHUTTLED HIM AROUND THE13

COUNTRY, YOU KNOW, HE WAS IN A LOT OF DIFFERENT PLACES BEFORE14

HE GOT TO TERMINAL ISLAND.  15

BUT HE FINALLY GOT TO THE FCI AT TERMINAL ISLAND,16

WHICH IS IN SOUTHERN CALIFORNIA, NOT FAR FROM WHERE HE HAD17

LIVED.  AND I WENT OUT THERE TO VISIT HIM AND ALSO TO GATHER18

UP ALL THE MATERIALS THAT HE HAD IN HIS CONDOMINIUM BECAUSE I19

NEEDED THEM FOR MY RESEARCH.20

IN FACT, I STAYED AT HIS CONDO AT HIS SUGGESTION21

BECAUSE IT WAS MORE CONVENIENT.  I COULD JUST WORK THERE, GO22

THROUGH ALL OF HIS FILES, SELECT THE PAPERS THAT I NEEDED TO23

BRING BACK HOME TO HAVE COPIED AND THEN GO VISIT HIM IN THE24

EVENINGS.  AND FOUR OR FIVE DAYS THAT'S WHAT I DID. 25
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BUT HERE'S THE THING, AT TERMINAL ISLAND I HAD1

PLANNED TO DO INTERVIEWS WITH HIM, BUT THEY WOULDN'T LET YOU2

TAKE NOTES.  I COULDN'T SIT THERE AND ASK HIM QUESTIONS AND3

WRITE DOWN HIS ANSWERS.  THAT WAS NOT PERMITTED.  4

SO, I THINK -- IT MIGHT HAVE EVEN BEEN HIS5

SUGGESTION, THAT HE MAKE TAPES IN HIS CELL AND SEND THEM TO6

ME.  I WOULD WRITE HIM LISTS OF QUESTIONS AND HE WOULD RESPOND7

ON TAPE AND THEN HE'D HAVE SOMEONE SEND ME THE CASSETTES.8

Q. ALL RIGHT.  NOW, WHILE YOU WERE STAYING AT JEFFREY9

MACDONALD'S CONDOMINIUM, DID HE GIVE YOU PRETTY MUCH THE RUN10

OF THE PLACE?11

A. OH, YEAH, ABSOLUTELY.  THE IDEA WAS IT WOULD BE THE MOST12

CONVENIENT WAY FOR ME TO HAVE ACCESS TO ALL OF HIS FILES THAT13

WENT BACK -- BASICALLY BACK TO 1970.14

Q. AND THE PAPERWORK WAS ALL THERE IN THE CONDOMINIUM?15

A. YEAH.  AS I RECALL, THERE WERE BOXES AND BOXES WITH FILE16

FOLDERS OF TRANSCRIPTS AND ALL KINDS OF THINGS.  I EVEN CAME17

ACROSS HIS CORRESPONDENCE -- HIS CORRESPONDENCE THAT HE HAD18

WITH JOE WAMBAUGH.  HE AND WAMBAUGH EXCHANGED A LETTER AFTER19

THEIR MEETING.  BUT, YOU KNOW, EVERYTHING WAS THERE.  IT WAS20

ALL IN -- IT WASN'T ORGANIZED, BUT IT WAS ALL IN CARDBOARD21

BOXES IN THE HALLWAY.22

Q. AND AS PART OF YOUR AGREEMENT WITH HIM, YOU WERE GIVEN23

ACCESS TO ALL THAT MATERIAL?24

A. OH, ABSOLUTELY.  YEAH.25
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Q. NOW, DID THERE COME A TIME WHEN YOU FOUND SOME NOTES THAT1

HE HAD MADE CONCERNING THE DAY IN QUESTION, THE DAY OF THE2

HOMICIDES?3

A. YEAH.  WELL -- YES.  ACTUALLY, I THINK THESE NOTES -- AS4

I RECALL, HIS MILITARY LAWYER AT THE ARTICLE 32 HEARING HAD5

ASKED HIM TO DESCRIBE IN AS MUCH DETAIL AS HE COULD EVENTS6

LEADING UP TO THAT DAY AND THEN INCLUDING THAT DAY SO HE WOULD7

HAVE A FULL COMPREHENSIVE ACCOUNT OF PUTTING THAT DAY IN8

CONTEXT.9

Q. OKAY.  SO, YOU FOUND THESE NOTES AND READ THEM?10

A. RIGHT.  YES, I DID.11

Q. IN THE MATERIALS YOU WERE GIVEN ACCESS TO?12

A. THAT'S RIGHT, YEP.13

Q. AND THEN YOU WROTE ABOUT IT IN YOUR BOOK?14

A. CORRECT.  I QUOTED FROM, YOU KNOW, FROM -- I QUOTED FROM15

A LOT OF DIFFERENT THINGS.16

Q. ALL RIGHT.  LET'S GO TO GOVERNMENT EXHIBIT 4002, AND17

LET'S GO TO THE NEXT PAGE.  AND WOULD YOU START READING, MR.18

MCGINNISS, WHERE IT SAYS ON MY LAST DAY AT THE CONDOMINIUM?19

A. ON MY LAST DAY AT THE CONDOMINIUM, I FOUND MORE PAGES OF20

NOTES IN JEFFREY MACDONALD'S HANDWRITING.  THE HEADING SAID21

ACTIVITIES MONDAY, 16 FEBRUARY, 5:30 P.M. DASH TUESDAY IN22

HOSPITAL, 17 FEBRUARY.23

THIS, TOO, WAS PART OF THE DETAILED ACCOUNT WHICH24

MACDONALD HAD PREPARED AT THE REQUEST OF HIS MILITARY ATTORNEY25

-3160-

Appeal: 15-7136      Doc: 31-3            Filed: 08/16/2016      Pg: 313 of 740 Total Pages:(1753 of 2180)



McGinniss/Direct Page 996

September 21, 2012

IMMEDIATELY AFTER THE APRIL 6TH ANNOUNCEMENT THAT HE WAS BEING1

HELD AS A SUSPECT.  THE ACCOUNT WHICH, HE HAD TOLD VICTOR2

WORHEIDE AT THE GRAND JURY, HE HAD PUT IN WRITING BECAUSE THE3

EVENTS WERE TOO PAINFUL FOR HIM TO TALK ABOUT.  THIS -- 4

(GOVERNMENT EXHIBIT NUMBER 40025

WAS IDENTIFIED FOR THE RECORD.)6

Q. HOLD ON A SECOND.  HOLD ON A SECOND.  YOU -- OKAY, KEEP7

READING.  I'M SORRY.8

A. THIS, HE HAD TOLD WORHEIDE, WAS THE MOST ACCURATE, MOST9

COMPLETE, MOST COHERENT ACCOUNT OF THE NIGHT OF THE MURDERS10

WHICH HE HAD EVER COMPILED.  HE HAD NOT, HOWEVER, MADE IT11

AVAILABLE TO WORHEIDE OR TO THE GRAND JURORS.  HE HAD NOT MADE12

IT AVAILABLE TO ANY INVESTIGATOR.  HE HAD GIVEN IT TO HIS13

LAWYERS FOR THEIR USE NOT KNOWING AT THE TIME WHAT THE14

EVIDENCE AGAINST HIM MIGHT CONSIST OF.  AND ONCE IT BECAME15

CLEAR DURING THE ARTICLE 32 HEARING THAT CERTAIN AVENUES WERE16

NOT TO BE PURSUED THIS, QUOTE, MOST ACCURATE ACCOUNT HAD LAIN17

AT THE BOTTOM OF A CARDBOARD BOX COVERED BY DOZENS OF OTHER18

FILES.19

Q. HOLD ON JUST A MINUTE.  LET ME ASK YOU ONE QUESTION. 20

YOU'VE GOT SOME COMMENTS HERE ABOUT WHAT MACDONALD TESTIFIED21

TO IN THE GRAND JURY, IS THAT RIGHT, THAT YOU JUST READ?22

A. YES.  YES.  RIGHT.  THAT WAS FROM SOME OF THE MATERIALS23

THAT I TOOK BACK WITH ME.  MACDONALD HAD COPIES OF HIS OWN24

GRAND JURY TESTIMONY.25
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Q. ALL RIGHT.  AND HE WAS QUESTIONED IN THE GRAND JURY BY1

VICTOR WORHEIDE WHO WAS -- HELPED WITH PROSECUTING THE CASE AT2

THAT TIME?3

A. YES.4

Q. AND THE GRAND JURY TRANSCRIPTS WERE PREPARED -- I MEAN,5

WERE PROVIDED TO MACDONALD'S DEFENSE TEAM?6

A. YEAH, I DON'T THINK THEY PROVIDED THEM THE COMPLETE GRAND7

JURY TRANSCRIPT, BUT THEY PROVIDED THEM ANYBODY WHO WAS GOING8

TO BE --9

Q. WELL, WHATEVER THEY PROVIDED -- WHATEVER WAS PROVIDED TO10

THE DEFENSE TEAM YOU GOT TO SEE?11

A. I DID, YEAH.  YOU KNOW, I THINK MACDONALD'S MOTHER AND12

HIS BROTHER ALSO TESTIFIED.  IF YOU TESTIFY AT A GRAND JURY,13

YOU GET A COPY OF YOUR OWN -- YOU KNOW, YOU GET A TRANSCRIPT14

OF YOUR OWN TESTIMONY.15

Q. WELL, MY QUESTION IS, WHATEVER GRAND JURY TRANSCRIPTS THE16

PROSECUTION PROVIDED TO THE DEFENSE, MACDONALD DEFENSE, YOU17

GOT TO SEE THEM?18

A. YES.19

Q. OKAY.  NOW, CONTINUE READING WITH THE WARM SOUTHERN20

CALIFORNIA SUN.21

A. WITH THE WARM SOUTHERN CALIFORNIA SUN OF LATE NOVEMBER22

SHINING BRIGHTLY THROUGH THE SLIDING GLASS DOORS, I STARTED TO23

READ.  AND NOW THIS IS -- THESE WERE FROM HIS HANDWRITTEN24

NOTES.  WE ATE DINNER TOGETHER AT 5:45 P.M., PARENTHESES, ALL25
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FOUR.  IT IS POSSIBLE I HAD ONE DIET PILL AT THIS TIME.  I DO1

NOT REMEMBER, BUT IT IS POSSIBLE.  I HAD BEEN RUNNING A WEIGHT2

CONTROL PROGRAM FOR MY UNIT AND I PUT MY NAME AT THE TOP OF3

THE PROGRAM TO ENCOURAGE PARTICIPATION.  I HAD LOST 12 DASH 154

POUNDS IN THE PRIOR THREE DASH FOUR WEEKS IN THE PROCESS USING5

THREE DASH FIVE CAPSULES OF ESKATROL -- ESKATROL SPANSULE,6

PARENTHESES, 15 MILLIGRAMS, DEXTROAMPHETAMINE, DOUBLE7

PARENTHESES, QUOTES, SPEED, AND 7.5 MILLIGRAMS8

PROCHLORPERAZINE, PARENTHESES, COMPAZINE TO COUNTERACT THE9

EXCITABILITY OF THE SPEED.10

I WAS ALSO LOSING WEIGHT BECAUSE I WAS WORKING OUT11

WITH THE BOXING TEAM AND THE COACH TOLD ME TO LOSE WEIGHT.  IN12

ANY CASE, THE REASON I COULD HAVE TAKEN THE PILL WAS TWOFOLD; 13

ONE, TO EAT LESS IN THE EVENING WHEN I SNACKED THE MOST; AND14

TWO, TO TRY TO STAY AWAKE AFTER DINNER SINCE I WAS15

BABYSITTING.  IT DIDN'T WORK IF I DID TAKE THE PILL BECAUSE I16

THINK I HAD A HALF HOUR NAP ON THE FLOOR FROM 7:30 TO 8:0017

P.M. AFTER I PUT KRISTY TO BED.  18

THE CID KNOWS NOTHING ABOUT THE POSSIBLE DIET PILL. 19

IF I DID TAKE THE PILL, IT IS CONCEIVABLE THAT MY URINE AND20

BLOOD 11:30 A.M. TUESDAY WOULD STILL HAVE SOME RESIDUE.21

WE WOULD HAVE TO RESEARCH THE BREAKDOWN AND22

EXCRETION OF WHAT WAS IN THE PILL.  WE WOULD ALSO HAVE TO FIND23

OUT THE EXCRETION PRODUCTS ARE DEFINITELY DIFFERENT THAN24

NORMAL BREAKDOWN PRODUCTS OF ADRENALINE FROM THE BODY, WHICH25
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WOULD BE INCREASED IN THE EXCITEMENT OF THE ATTACK, ET CETERA. 1

RIGHT NOW, I DON'T KNOW IF IT IS DEFINITELY POSSIBLE TO2

IDENTIFY DEXTROAMPHETAMINE FROM PILLS IN THE BLOOD AND IN THE3

URINE.  I THINK I TOLD THE CID THE ONLY PILLS I USUALLY TOOK4

WERE ASPIRIN, OCCASIONALLY COLD PILLS, AND TETRACYCLINE, AN5

ANTIBIOTIC.  THEN THERE'S FOUR DOTS.6

DR. HENRY ASHTON NOW LIVING IN SALT LAKE CITY, UTAH,7

WAS THE GROUP SURGEON BEFORE I ARRIVED IN SEPTEMBER 1969.  IF8

HE REMEMBERS, HE CAN TESTIFY THAT THE BOTTLE OF ESKATROL FROM9

MY HOUSE, PARENTHESES, WITH ONLY A FEW MISSING, WAS LEFT IN10

THE DESK I TOOK OVER WHEN HE LEFT.  11

IF NECESSARY, WE CAN THEN CONTACT THE SMITH KLINE12

AND FRENCH REPRESENTATIVE NEAR HERE WHO CAN TESTIFY I NEVER13

RECEIVED ANOTHER LARGE BOTTLE OF SAMPLE ESKATROL.  HE DID GIVE14

ME SOME SMALL SAMPLE BOTTLES FOR USE IN THE WEIGHT CONTROL15

PROGRAM.16

COLETTE HAD SOME DIET PILLS OF HER OWN, PARENTHESES,17

USED BEFORE SHE WAS PREGNANT.  I THINK I THREW THEM ALL OUT18

BECAUSE THEY MADE HER NERVOUS, BUT POSSIBLY THERE WAS AN OLD19

CONTAINER LEFT IN THE MEDICINE CABINET.20

Q. ALL RIGHT.  STOP RIGHT THERE.  NOW, LET'S PUT UP ON THE21

SCREEN EXHIBIT 4000.  NOW, WE'VE BEEN READING FROM THE22

REPRODUCTION OF THIS IN YOUR BOOK, BUT DO YOU RECOGNIZE 400023

AS THE HANDWRITTEN NOTES OF DR. MACDONALD?24

A. YES.  YES, I DO.25
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(GOVERNMENT EXHIBIT NUMBER 40001

WAS IDENTIFIED FOR THE RECORD.)2

Q. AND WHENEVER THERE WERE -- THERE WAS A DOT, DOT, DOT IN3

YOUR -- OR ELLIPSIS IN YOUR BOOK, YOU LEFT OUT SOMETHING FROM4

THE NOTES?5

A. WELL, I'M NOT SURE IF THAT'S THE CASE OR IF I WAS JUST6

REPRODUCING DOTS IN HIS --7

Q. WELL, LET'S LOOK AT IT.  LET'S SEE IF WE CAN BLOW THIS --8

ENLARGE THIS A LITTLE BIT.  SCROLL DOWN.  ALL RIGHT, LET'S GO9

TO THE NEXT PAGE.  SCROLL UP A LITTLE BIT.  WELL, I WAS TRYING10

TO ORIENT TO THE ELLIPSIS, BUT IT DOESN'T LOOK LIKE THERE'S11

ANYTHING LEFT OUT.  DO YOU SEE ANYTHING LEFT OUT?12

A. WELL, IT SAYS IN THE HANDWRITTEN NOTES HERE I ALSO HAVE A13

VERY STRONG NAP URGE AFTER A FULL MEAL.  14

Q. OKAY.  15

A. AND KNOWING THIS, I WOULD WANT TO PREVENT THE NAP AT16

LEAST UNTIL KRISTY WAS IN BED.17

Q. OKAY.  SO, THAT MAY BE THE PORTION LEFT OUT?18

A. YEAH, I -- YOU KNOW, YEAH.  RIGHT.19

Q. OKAY.  20

A. IN ITS NEW EDITION, MR. BRUCE, FATAL VISION IS NOW 95121

PAGES LONG.  YOU KNOW, IT WOULD BE 2,000 IF I DIDN'T LEAVE22

SOME THINGS OUT.23

Q. OKAY.  WELL, LET'S SEE.  WE WANT TO BE COMPLETE HERE. 24

SO, LET'S SCROLL DOWN TO WHERE WE CAN FIND THE CID.  WELL,25
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I'LL TELL YOU WHAT, LET'S JUST GO BACK TO THE BEGINNING OF1

THIS HANDWRITTEN VERSION AND LET'S READ IT.2

A. STARTING AGAIN WITH WE ATE DINNER TOGETHER?3

Q. WE ATE DINNER.4

A. HUH?5

Q. WE ATE DINNER.6

A. SO, WHAT I'VE ALREADY READ.  OKAY.7

Q. EXCUSE ME.  LET'S GO TO THE TOP AND GET THE DATE OF THIS. 8

OKAY.  WHAT DOES IT SAY ABOUT ACTIVITIES?9

A. ACTIVITIES MONDAY, 5:00 P.M. 16 -- SOME STUFF IS SO FAINT10

AND SMUDGED HERE I CAN'T ACTUALLY READ IT.11

Q. RIGHT.12

A. THEN IT SAYS 16 FEB AND THAT SAYS 17 FEB.  5:30 P.M.13

MONDAY DASH A.M. TUESDAY.14

Q. OKAY.15

A. THEN WE ATE DINNER TOGETHER AT 5:45 P.M., ALL FOUR.  IT16

IS POSSIBLE I HAD -- I HAD ONE DIET PILL AT THIS TIME.  I DO17

NOT REMEMBER, AND DO NOT THINK I HAD ONE, BUT IT IS POSSIBLE. 18

I HAVE BEEN RUNNING A WEIGHT CONTROL PROGRAM FOR THE SIXTH19

SPECIAL FORCES GROUP, PARENTHESES, MY UNIT AND I PUT MY NAME20

AT THE TOP OF THE PROGRAM TO ENCOURAGE PARTICIPATION.21

I HAD LOST 12 DASH 15 POUNDS IN THE PRIOR THREE,22

FOUR WEEKS, IN THE PROCESS USING THREE DASH FIVE AMP -- WELL, 23

WHAT'S THAT WORD?  CAPSULES OF ESKATROL SPANSULE BRACKET 1524

MILLIGRAM DEXTROAMPHETAMINE, PARENTHESES, QUOTE, SPEED, AND25
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7.5 MILLIGRAMS PROCHLORPERAZINE, PARENTHESES, COMPAZINE, TO1

COUNTERACT THE EXCITABILITY OF THE SPEED.  I WAS ALSO LOSING2

WEIGHT BECAUSE I WAS WORKING OUT WITH THE BOXING TEAM AND THE3

COACH ME TO LOSE WEIGHT.4

IN ANY CASE, THE REASON I COULD HAVE TAKEN THE PILL5

WAS TWOFOLD; ONE, TO EAT LESS IN THE EVENING WHEN I SNACKED6

THE MOST; AND TWO, TO TRY TO STAY AWAKE AFTER DINNER SINCE I7

WAS BABYSITTING.  IT DIDN'T WORK IF I DID TAKE A PILL BECAUSE8

I THINK I HAD A HALF HOUR NAP ON THE FLOOR FROM 7:30 TO 8:009

P.M. AFTER -- WHAT DOES THAT SAY -- TO NAP ON THE FLOOR.  I10

ALSO HAVE A VERY STRONG NAP URGE AFTER A FULL MEAL AND KNOWING11

THIS I WOULDN'T -- NO 12

-- KNOWING THIS, I WOULD WANT TO PREVENT THE NAP AT LEAST13

UNTIL KRISTY WAS IN BED.  14

AFTER DINNER, I PUT THE DISHES IN THE SINK.  COLETTE15

GOT READY FOR SCHOOL AND LEFT 6:15 P.M.  16

THE KIDS AND I PLAYED, I READ TO THEM, WATCHED TV,17

ET CETERA.  I PUT KRISTY TO BED IN HER OWN ROOM AT ABOUT 7:15,18

7:30 P.M.  AND TOOK A SOME KIND OF -- TOOK SOME KIND OF NAP.19

Q. COULD IT BE SHORT NAP?20

A. THAT WORD LOOKS LONGER THAN SHORT, BUT COULD BE.  I CAN'T21

MAKE OUT THAT HANDWRITING OF THE WORD.  22

ON THE FLOOR WAITING FOR, QUOTE, LAUGH-IN TO COME23

ON.  KIM AND I ALWAYS WATCHED LAUGH-IN TOGETHER ON MONDAY WITH24

COLETTE -- WHEN COLETTE WENT TO CLASS. 25
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PUT KIM TO BED AT 9:00 P.M. AND RETURNED TO THE1

LIVING ROOM TO WATCH TV.  I THINK IT WAS THE GLEN CAMPBELL2

SHOW.  COLETTE RETURNED HOME AT 9:30, 9:40 P.M., HAVING3

DROPPED OFF ANOTHER GIRL.  I SOMETHING -- I DON'T KNOW WHAT4

THAT WORD IS.5

Q. OKAY.  WE'LL JUST MOVE ON.6

A. COLETTE CHANGED TO PAJAMAS AND WE WATCHED TV TOGETHER. 7

SHE HAD AT LEAST ONE GLASS OF COGNAC -- NO, LIQUOR, DRAMBUIE8

OR CREME DE MINT.  AT ABOUT 12:00 MIDNIGHT SHE WENT TO BED. 9

SOMETHING OF JOHNNY CARSON.  I DON'T -- MAYBE THAT'S A10

PARENTHESES AND THEN -- I DON'T KNOW.  SOMETHING OF JOHNNY11

CARSON.12

Q. ALL RIGHT.  13

A. SHE UNDOUBTEDLY HAD AN ANTI-NAUSEA PILL AND IT LOOKS LIKE14

SOMETHING BEND -- BEND -- SOMETHING -- B-E-N-D -- IT'S THE15

NAME OF A DRUG, WHICH IS SAFE IN PREGNANCY, AND POSSIBLY HAD A16

BENADRYL PILL FOR SLEEP.  UNDERLINED CAPITAL LETTERS THIS IS17

UNLIKELY.  THE SOMETHING IS AN ANTIHISTAMINE, BUT ALSO MAKES18

YOU SLEEPY AND IS SAFE FOR PREGNANT WOMEN AND IS SOMETIMES19

USED FOR SLEEP IN SOMETHING OLDER PATIENTS.20

I WATCHED TV UNTIL CARSON SHOW OFF.  THEN I WASHED21

DISHES IN KITCHEN USING EITHER DISH GLOVES, YELLOW RUBBER, OR22

MORE LIKELY, PARENTHESES, LARGER SURGICAL GLOVES THAT I HAD --23

I HAD -- THAT I HAD SUPPLIED FOR COLETTE'S USE.  THERE WERE AT24

LEAST TWO PAIRS SURGICAL GLOVES OUT IN THE HOUSE, ONE ON SINK25
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AND ONE ON DRYER IN SMALL BACK ROOM OFF MASTER BEDROOM1

SOMETHING TO THE BACK DOOR USED -- USED FOR ENTRY THAT NIGHT2

BY THE ATTACKERS, PARENTHESES, QUOTE, ALLEGEDLY.3

ALSO, THE YELLOW GLOVES WERE ON THE KITCHEN SINK. 4

ALSO, SEVERAL UNOPENED PAIRS OF GLOVES WERE PROBABLY IN HALL5

CLOSET.  I FINISHED THE DISHES, PUT ON THE FM STEREO, AND READ6

A MIKE HAMMER MYSTERY.  I FINISHED IT ABOUT PARENTHESES ROUGH7

2:00 A.M., POSSIBLY 2:30 A.M., AND WENT IN TO GO TO BED.8

KRISTY HAD CRAWLED INTO MY SIDE OF THE BED, AS9

USUAL, AND HAD WET THE BED PARENTHESES SHE STILL --10

Q. HOLD ON A MINUTE.  I DIDN'T REALIZE IT WAS QUITE THIS11

LONG.  LET'S SEE IF WE CAN SKIP TO THE POINT WHERE THE CID12

DISCUSSION COMES UP.  LET'S GO TO PAGE 18.  I THINK IT'S PAGE13

18 OF THE EXHIBIT.  OKAY, GO BACK TO 17. 14

(PAUSE.)15

WHILE WE'RE FINDING THAT PORTION -- I WANTED YOU TO16

READ THE PORTION FROM THE ACTUAL NOTES THAT'S EXCERPTED IN17

YOUR BOOK ABOUT THE CID KNOWS NOTHING ABOUT THE POSSIBLE DIET18

PILL.19

BUT WHILE WE'RE FINDING IT LET ME ASK YOU THIS,20

AFTER YOU READ THIS, DID YOU DO SOME ADDITIONAL RESEARCH ON21

ESKATROL?22

A. OH, YES, I STARTED TO -- I WANTED TO LEARN MORE ABOUT IT23

SO I LOOKED IT UP IN VARIOUS MEDICAL BOOKS, PHARMACOLOGY24

BOOKS.25
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Q. OKAY.  WELL, WHAT IS IT?  WHAT DID YOU FIND OUT THAT IT1

IS?2

A. WELL, IT'S A MIXTURE OF AN UPPER AND A DOWNER, SPEED AND3

A TRANQUILIZING AGENT.  AND IT APPARENTLY -- WELL, IT WAS MORE4

THAN APPARENTLY, IT WAS PARTICULARLY DANGEROUS IN TERMS OF5

SIDE EFFECTS.  IN FACT, THE MANUFACTURER TOOK IT OFF THE6

MARKET SOMETIME NOT LONG AFTER FEBRUARY 1970. 7

AND I HAVE -- IN FATAL VISION I QUOTE FROM MEDICAL8

BOOKS THAT DESCRIBE THE SIDE EFFECTS.  A FREQUENT SIDE EFFECT9

WAS RAGE REACTIONS.  PEOPLE WOULD SUDDENLY HAVE UNCONTROLLABLE10

BURSTS OF RAGE AFTER TAKING ESKATROL.11

Q. ALL RIGHT.  WELL, LET'S FIND THAT IN YOUR BOOK.  LET'S12

LOOK AT EXHIBIT 4002 AT PAGE THREE.  AND IF YOU LOOK -- DO YOU13

SEE WHERE IT SAYS TEN YEARS LATER HOWEVER?14

A. YES, SIR.15

Q. CAN YOU START READING THERE?16

A. TEN YEARS LATER, HOWEVER, THE POTENTIAL HAZARDS17

ASSOCIATED WITH ESKATROL CONSUMPTION HAD RECEIVED CONSIDERABLY18

WIDER ATTENTION.  THE DRUG WAS LISTED IN PILLS THAT DON'T19

WORK, THE 1981 BOOK BY SIDNEY M. WOLFE, M.D., AND CHRISTOPHER20

M. COLEY THAT IS DESCRIBED ON ITS COVER AS, QUOTE, A21

CONSUMERS' AND DOCTORS' GUIDE TO OVER 600 PRESCRIPTION DRUGS22

THAT LACK EVIDENCE OF EFFECTIVENESS.23

WOLFE AND COLEY DESCRIBED THE DRUG AS QUOTE, NOT24

ONLY INEFFECTIVE BUT ALSO DANGEROUS.  TO USE A COMBINATION --25
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THIS IS STILL A QUOTE -- TO USE A COMBINATION OF AN UPPER AND1

A DOWNER BOTH OF WHICH CARRY SIGNIFICANT RISKS IS ASKING FOR2

TROUBLE.3

AND THEN I SAY, AMONG THE POSSIBLE SIDE EFFECTS4

LISTED ARE QUOTE, INSOMNIA, RESTLESSNESS, NERVOUSNESS AND5

DIZZINESS.  THE AUTHORS ALSO STATE THAT, QUOTE, PSYCHOSIS,6

PARENTHESES, INSANITY, MAY OCCUR WITH LARGE DOSES, CLOSE7

QUOTE. 8

ESKATROL IS DESCRIBED IN EVEN MORE DETAIL IN THE9

PHYSICIANS' DESK REFERENCE, A STANDARD MEDICAL REFERENCE BOOK 10

PUBLISHED BY MEDICAL ECONOMICS COMPANY.  11

QUOTE, AMPHETAMINES HAVE A SIGNIFICANT POTENTIAL FOR12

ABUSE THIS TEXT STATES.  IN VIEW OF THEIR SHORT-TERM ANORECTIC13

EFFECT AND RAPID DEVELOPMENT OF TOLERANCE THEY SHOULD BE USED14

WITH EXTREME CAUTION AND ONLY FOR LIMITED PERIODS OF TIME IN15

WEIGHT REDUCTION PROGRAMS, CLOSE QUOTE.16

ACCORDING TO HIS OWN NOTES, THE NOTES THAT VICTOR17

WORHEIDE HAD ASKED HIM TO PROVIDE TO THE GRAND JURY BUT WHICH18

HE DECLINED TO DO, NOTES WHICH HAD LAIN IN THE BOTTOM OF A19

FILE DRAWER SINCE 1970 WHEN MACDONALD HAD LEARNED THAT CID20

TESTING HAD FAILED TO DISCOVER THE PRESENCE OF AMPHETAMINES IN21

HIS BLOOD.  MACDONALD HAD LOST 12 TO 15 POUNDS IN THE THREE TO22

FOUR WEEKS PRECEDING THE MURDERS.23

THAT WAS A LOT OF WEIGHT TO LOSE FOR AN ALREADY FIT24

26-YEAR-OLD GREEN BARET OFFICER FRESH FROM PARATROOP TRAINING25
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AT FORT BENNING.  AND BOXING WOULD NOT ACCOUNT FOR IT.  HIS1

LAST WORKOUT WITH THE BOXING TEAM HAD COME MORE THAN THREE2

WEEKS BEFORE THE KILLINGS.  NEITHER WOULD AN ODD HOUR OF3

BASKETBALL LATE ON A RAINY AFTERNOON PRODUCE THAT SORT OF4

WEIGHT LOSS.  AND THERE HAD BEEN NOTHING TO SUGGEST THAT5

MACDONALD HAD EMBARKED UPON A FORMAL DIET.  INDEED, HE'D BEEN6

EATING COOKIES WITH RON HARRISON ON THE NIGHT OF VALENTINE'S7

DAY AND DRINKING A SWEET LIQUEUR WITH HIS WIFE TWO NIGHTS8

LATER AND HE HAD SAID ONE OF THE MOST APPEALING FEATURES OF9

HAMLET HOSPITAL WAS THAT THE NURSES SERVED HIM STEAK FOR10

BREAKFAST.11

QUOTE, THREE TO FIVE ESKATROL SPANSULES OVER A THREE12

TO FOUR WEEK PERIOD ALSO WOULD NOT HAVE ACCOUNTED FOR THE13

WEIGHT LOSS.  THREE TO FIVE PER DAY, HOWEVER, COULD HAVE HAD A14

MARKED EFFECT.15

Q. ALL RIGHT.  STOP RIGHT THERE.  LET'S GO BACK TO THE16

EXCERPT IN YOUR BOOK FROM HIS NOTES AND THAT WOULD BE ON PAGE17

TWO OF THE EXHIBIT AND LET'S ZOOM IN ON THE TOP OF PAGE 611.18

NOW, IN THERE -- IN THIS, JEFFREY MACDONALD SAYS I19

HAD LOST 12 TO 15 POUNDS IN THE PRIOR THREE TO FOUR WEEKS, IN20

THE PROCESS USING THREE TO FIVE CAPSULES OF ESKATROL SPANSULE,21

WHICH HE THEN DESCRIBES THE DRUG.  HE DOESN'T SAY THREE TO22

FIVE PER DAY, IS THAT RIGHT?23

A. THAT'S RIGHT.  HE DOESN'T SAY THREE TO FIVE PER DAY.  HE24

DOESN'T SAY THREE TO FIVE OVER THE THREE TO FOUR WEEKS.  HE25
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JUST DOESN'T SAY.1

Q. SO, THAT'S WHAT YOU WERE EXPLAINING WHEN YOU WERE JUST2

READING ABOUT THREE TO FIVE WOULD NOT ACCOUNT FOR THE WEIGHT3

LOSS OVER THAT LONG PERIOD OF TIME?4

A. YEAH.  YOU KNOW, ANYBODY WHO'S TAKING A DIET PILL WHO5

LOSES 15 -- THREE TO FIVE CAPSULES OVER THREE TO FOUR WEEKS,6

YOU WOULD BE TAKING, YOU KNOW, ONE PILL A WEEK.  NOBODY TAKES7

ONE DIET PILL A WEEK IF THEY'RE LOSING WEIGHT, YOU KNOW, THEY8

TAKE A PILL EVERY DAY.9

Q. ALL RIGHT.  LET'S GO BACK TO WHERE YOU WERE ON PAGE10

THREE.  AND I BELIEVE YOU HAD READ THROUGH THE END OF THE11

PARAGRAPH THAT SAYS PSYCHOSIS.12

A. NO, I STOPPED -- YOU STOPPED ME IN THE MIDDLE, I THINK.13

Q. OKAY.  WELL, RESUME THEN.14

A. THREE TO FIVE ESKATROL SPANSULES OVER A THREE TO FOUR15

WEEK PERIOD ALSO WOULD NOT ACCOUNT FOR THE WEIGHT LOSS.  THREE16

TO FIVE PER DAY, HOWEVER, COULD HAVE A MARKED EFFECT.  17

THAT LEVEL OF CONSUMPTION COULD ALSO HAVE HAD A18

NUMBER OF OTHER CONSEQUENCES SUCH AS, ACCORDING TO THE19

PHYSICIANS' DESK REFERENCE, QUOTE, MARKED INSOMNIA, TENSENESS20

AND IRRITABILITY, HYPERACTIVITY, CONFUSION, ASSAULTIVENESS,21

HALLUCINATIONS, PANIC -- PANIC STATES AND, QUOTE, THE MOST22

SEVERE, PSYCHOSIS.23

CARDIOVASCULAR REACTIONS, THE REFERENCE BOOK STATES,24

MAY INCLUDE CHILLINESS, PALLOR OR HEADACHE.  ALL THREE OF25
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WHICH SYMPTOMS JEFFREY MACDONALD EXHIBITED IN THE IMMEDIATE1

AFTERMATH OF THE MURDER OF HIS FAMILY.2

AND IT IS NOT ONLY THE AMPHETAMINE COMPONENT WHICH3

CAN POSE HAZARDS.  AGAIN, AS CITED IN THE PHYSICIANS' DESK4

REFERENCE, PROCHLORPERAZINE, THE SEDATIVE COMPONENT OF THE5

SPANSULE, CAN CAUSE, QUOTE, AGITATION, RESTLESSNESS AND6

REACTIVATION OF PSYCHOTIC PROCESSES.7

Q. OKAY.  8

A. OKAY.  AND -- 9

Q. AND WHY DON'T WE SKIP OVER -- WELL, GO AHEAD AND READ10

THAT PART WHERE IT SAYS PHYSICIANS' DESK REFERENCE.11

A. OKAY.  THE PHYSICIANS' DESK REFERENCE ALSO STATES THAT12

THE DRUG WAS, QUOTE, SO PREPARED THAT AN INITIAL DOSE IS13

RELEASED PROMPTLY AND THE REMAINING MEDICATION IS RELEASED14

GRADUALLY OVER A PROLONGED PERIOD, CLOSE QUOTE.  THE15

PRESCRIBED DOSE WAS ONE CAPSULE PER DAY TO BE TAKEN IN THE16

MORNING.17

QUOTE, IF APPETITE CONTROL IS DESIRED THROUGH18

EVENING HOURS THE PDR STATES, QUOTE, SHIFT DOSE TO MID-19

MORNING.  LATE AFTERNOON OR EVENING MEDICATION SHOULD BE20

AVOIDED BECAUSE OF RESULTING INSOMNIA.21

Q. OKAY.  NOW, LET'S SKIP OVER TO WHERE IT SAYS THE CHAPTER22

ON AMPHETAMINES.23

A. YEP.  THE CHAPTER ON AMPHETAMINES IN -- THIS IS THE 24

TITLE -- DISPOSITION OF TOXIC DRUGS AND CHEMICALS IN MAN BY25
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RANDALL C. BASELT, BIOMEDICAL PUBLICATIONS, 1982, STATES THAT1

QUOTE, CHRONIC USAGE IS ASSOCIATED WITH A HIGH INCIDENCE OF2

WEIGHT LOSS, HALLUCINATIONS AND PARANOID PSYCHOSIS. 3

AN EVEN MORE DETAILED ANALYSIS OF THE EFFECTS OF4

AMPHETAMINES AND PROCHLORPERAZINE IS CONTAINED IN GOODMAN AND5

GILMAN'S PHARMACOLOGICAL BASIS OF THERAPEUTICS, A WIDELY USED6

MEDICAL TEXT EDITED BY ALFRED GOODMAN GILMAN, LOUIS S.7

GOODMAN, AND ALFRED GILMAN AND PUBLISHED BY MACMILLAN.8

IN THE CHAPTER ENTITLED DRUG ADDICTION AND DRUG9

ABUSE, JEROME H. JAFFE, M.D., PROFESSOR OF PSYCHIATRY AT THE10

UNIVERSITY OF CONNECTICUT SCHOOL OF MEDICINE WRITES, QUOTE,11

THE USER OF AMPHETAMINES IS HYPERACTIVE AND DURING A TOXIC12

EPISODE MAY ACT IN RESPONSE TO PERSECUTORY DELUSIONS.  THE13

FULLY DEVELOPED TOXIC SYNDROME FROM AMPHETAMINE IS14

CHARACTERIZED BY VIVID VISUAL, AUDITORY, AND SOMETIMES TACTILE15

HALLUCINATIONS.  THAT'S THE END OF -- THAT'S A CLOSE QUOTE. 16

AND THEN -- 17

Q. YOU CAN STOP THERE.  18

A. OKAY.  19

Q. NOW, MOVE ON TO WHERE IT SAYS OTHER20

PSYCHOPHARMACOLOGISTS.21

A. OTHER PSYCHOPHARMACOLOGISTS HAVE COMMENTED THAT RAGE22

REACTIONS ARE NOT UNCOMMON IN INDIVIDUALS WHO ARE ABUSING23

AMPHETAMINES, PARTICULARLY WHEN THE PERIOD OF ABUSE INVOLVES24

SLEEP DEPRIVATION, OUTSIDE STRESSES AND, MOST NOTABLY, ANY25
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PREDISPOSITION TOWARDS PSYCHOLOGICAL INSTABILITY SUCH AS WOULD1

BE -- SUCH AS WOULD BE THE CASE WITH AN INDIVIDUAL SUFFERING2

FROM A NARCISSISTIC PERSONALITY DISORDER.3

QUOTE, MOST OBSERVERS, DR. JAFFE WRITES, QUOTE, HAVE4

NOTED CONSIDERABLE PSYCHOPATHOLOGY IN COMPULSIVE AMPHETAMINE5

USERS AND THEIR FAMILIES WHICH APPEARED TO HAVE ANTEDATED THE6

DRUG USE.  WHETHER QUOTE, CONSIDERABLE PSYCHOPATHOLOGY, CLOSE7

QUOTE, EXISTED IN THE MACDONALD FAMILY OF PATCHOGUE, LONG8

ISLAND, IS PERHAPS ANOTHER, QUOTE, DARK AREA, BUT IT IS FACT9

THAT THE FATHER WAS GIVEN TO OUTBURSTS OF ANGER AND THAT10

JEFFREY'S ONLY BROTHER WAS HOSPITALIZED AFTER A PSYCHOTIC11

EPISODE INVOLVING VIOLENCE.  12

IT IS ALSO FACT THAT IF JEFFREY MACDONALD WERE13

TAKING THREE TO FIVE ESKATROL SPANSULES DAILY, HE WOULD HAVE14

BEEN CONSUMING 75 MILLIGRAMS OF DEXTROAMPHETAMINE, MORE THAN15

ENOUGH TO PRECIPITATE AN AMPHETAMINE PSYCHOSIS.16

CHAPTER 19, DRUG TREATMENT OF DISORDERS OF MOOD OF17

GOODMAN AND GILMAN'S BOOK, DISCUSSES SIDE EFFECTS OF18

CHLORPROMAZINE, THE CATEGORY OF DRUGS WHICH INCLUDES THE19

PROCHLORPERAZINE FOUND IN ESKATROL SPANSULES.  20

THE AUTHOR ROSS J. BALDESSARINI, M.D., PROFESSOR OF21

PSYCHIATRY AT THE HARVARD MEDICAL SCHOOL, WRITES THAT WHILE22

TOLERANCE TO THE SEDATIVE EFFECTS OF THIS DRUG DEVELOPS,23

QUOTE, OVER A PERIOD OF DAYS OR WEEKS IT RETAINS CAPACITY TO24

PRODUCE UNPLEASANT SIDE EFFECTS INCLUDING A SYNDROME KNOWN AS25
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AKATHISIA -- IS THAT RIGHT -- AKATHISIA WHICH IS CHARACTERIZED1

BY QUOTE, THE COMPELLING NEED OF THE PATIENT TO BE IN CONSTANT2

MOVEMENT.  THE PATIENT FEELS THAT HE MUST GET UP AND WALK OR3

CONTINUOUSLY MOVE ABOUT.  AKATHISIA CAN BE MISTAKEN FOR4

AGITATION IN PSYCHOTIC PATIENTS, CLOSE QUOTE.5

CERTAINLY ALL REPORTS FROM WOMACK HOSPITAL INDICATE6

THAT JEFFREY MACDONALD, IN THE FIRST MOMENTS AFTER HIS7

ARRIVAL, INDEED, UNTIL MERRILL BRONSTEIN BEGAN INTRAVENOUS8

ADMINISTRATION OF VISTARIL, NEMBUTAL, AND DEMEROL HAD FELT A9

POWERFUL URGE TO GET UP AND WALK ABOUT AND THAT HE APPEARED TO10

BE IN A STATE OF HIGH AGITATION.11

CONCLUDING THAT THEIR -- CONCLUDING THEIR DISCUSSION12

OF ESKATROL SPANSULES IN PILLS THAT DON'T WORK, WOLFE AND13

COLEY WRITE THAT THE DRUG QUOTE, SHOULD HAVE BEEN REMOVED FROM14

THE MARKET LONG AGO, CLOSE QUOTE.  15

LATE IN 1980, AS SUCH MEDICATIONS WERE COMING UNDER16

CLOSER SCRUTINY FROM THE FOOD AND DRUG ADMINISTRATION, ITS17

MANUFACTURER SMITH KLINE AND FRENCH VOLUNTARILY CEASED THE18

MANUFACTURE AND DISTRIBUTION OF ESKATROL, DESPITE THE FACT19

THAT ITS ESTIMATED RETAIL SALES AT THAT TIME TOTALED MORE THAN20

SIX MILLION DOLLARS ANNUALLY.21

Q. ALL RIGHT.  I WANT YOU TO JUST READ ONE MORE PARAGRAPH,22

THE ONE THAT STARTS WITH WHEN COLETTE MACDONALD.23

A. WHEN COLETTE MACDONALD, PREGNANT BY ACCIDENT ONCE AGAIN,24

HAD LEFT FOR HER PSYCHOLOGY CLASS THAT COLD AND RAINY FEBRUARY25
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EVENING, HER HUSBAND, PARENTHESES, WHOSE PALLOR, FATIGUE AND1

CHANGED -- PALLOR, FATIGUE AND CHANGED PERSONALITY HAD BEEN2

NOTED EVEN BY NEIGHBORS IN THE WEEKS IMMEDIATELY PRECEDING THE3

MURDERS, HAD BEEN SO EXHAUSTED FROM HAVING WORKED A 24 HOUR4

EMERGENCY ROOM SHIFT AND THEN A FULL DAY AT THE OFFICE5

FOLLOWED BY AN HOUR OF BASKETBALL AND A TRIP WITH HIS6

DAUGHTERS TO FEED THE PONY, THAT HE HAD BEEN ON THE VERGE OF7

FALLING SLEEP WITHOUT EVENING PUTTING HIS YOUNGER DAUGHTER TO8

BED.  HIS CONDITION HAD BEEN SO NOTEWORTHY THAT COLETTE HAD9

COMMENTED ON IT TO THE FRIEND WHOM SHE DROVE TO CLASS.10

Q. NOW, THAT INFORMATION IN THAT PARAGRAPH ABOUT COLETTE'S11

COMMENT AND THE NEIGHBORS OBSERVING JEFFREY MACDONALD, THAT12

WAS FROM YOUR RESEARCH ON THE CASE?13

A. THAT'S RIGHT.14

Q. ALL RIGHT.15

A. I BELIEVE IT WAS ACTUALLY -- YOU KNOW, THERE'S ALSO BEEN16

RESEARCH DONE BY PROSECUTORS IN THE CASE.17

Q. OKAY.  NOW, GOING BACK TO PAGE TWO OF THE EXHIBIT.  AND18

YOU'VE ALREADY READ IT, I'M NOT GOING TO GET YOU TO READ IT19

AGAIN, BUT THE PORTION STARTING WITH WE ATE DINNER AND THEN20

GOING ON TO THE NEXT PAGE, 611, ALL THE WAY DOWN TO MEDICINE21

CABINET, THAT'S A QUOTE FROM THOSE NOTES YOU FOUND?22

A. THAT'S RIGHT.23

Q. OKAY.  AND YOU HAD THE ENTIRE SET OF NOTES?24

A. I HAD EVERYTHING THAT I FOUND IN THE CONDOMINIUM.25
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Q. OKAY.  AND WHEN YOU PUT THE ELLIPSIS IN PLACES, THAT1

INDICATES SKIPPING OVER TO THE NEXT MATERIAL?2

A. YEAH, THAT'S GENERALLY WHAT IT WOULD INDICATE.  YEP.3

Q. NOW, AFTER YOU CONCLUDED WRITING THE BOOK, DID YOU4

COOPERATE WITH 60 MINUTES ON A STORY ON THE MATTER?5

A. YES.6

Q. AND CAN YOU TELL US ABOUT HOW THAT CAME ABOUT?7

A. WELL, EVERY PUBLISHER WANTS TO HAVE A NEW BOOK FEATURED8

ON 60 MINUTES AND MY PUBLISHER SENT THE MANUSCRIPT TO 609

MINUTES.  10

AND PRODUCERS THERE GOT INTERESTED ENOUGH TO COME UP11

AND TALK TO ME.  THEY READ THE MANUSCRIPT.  THEY LOOKED12

THROUGH MY NOTES.  WE HAD A SERIES OF MEETINGS AND THEY13

FINALLY AGREED THAT THEY WERE GOING TO DO A -- I GUESS A 2014

MINUTE FEATURE ON A 60 MINUTES PROGRAM THAT WOULD AIR JUST AT15

ABOUT THE TIME THE BOOK CAME OUT.16

Q. OKAY.  AND SO YOU WERE INTERVIEWED ON CAMERA FOR THAT?17

A. YES, I WAS.18

Q. AND JEFFREY MACDONALD WAS INTERVIEWED ON CAMERA FOR THAT?19

A. YES.20

Q. AND THE 60 MINUTES PRODUCERS KNEW ABOUT THE NOTES THAT21

YOU'D FOUND THAT JEFFREY MACDONALD WROTE TO HIS MILITARY22

LAWYER?23

A. RIGHT.  THEY READ THE MANUSCRIPT SO THEY KNEW EVERYTHING24

THAT WAS IN THERE.25

-3179-

Appeal: 15-7136      Doc: 31-3            Filed: 08/16/2016      Pg: 332 of 740 Total Pages:(1772 of 2180)



McGinniss/Direct Page 1015

September 21, 2012

MR. BRUCE:  YOUR HONOR, AT THIS TIME WE WOULD LIKE1

TO PLAY A PORTION OF GOVERNMENT EXHIBIT 4001 SHOWING MIKE2

WALLACE INTERVIEWING JEFFREY MACDONALD.3

(GOVERNMENT EXHIBIT NUMBER 40014

WAS IDENTIFIED FOR THE RECORD.)5

THE COURT:  ALL RIGHT.  6

BY MR. BRUCE:7

Q. WELL, BEFORE WE START, THIS IS NOT YOU TALKING, BUT IS8

THAT YOU ON THE SCREEN?9

A. ME OR MY SON.10

(VIDEO PLAYING.)  (PAUSE.)11

Q. ALL RIGHT.  MR. MCGINNISS, THIS INFORMATION ABOUT12

POSSIBLE ESKATROL USE WAS NOT INTRODUCED AT THE TRIAL, IS THAT13

RIGHT?14

A. NO, IT WAS NOT.15

Q. AND PRESUMABLY, THE GOVERNMENT DIDN'T EVEN KNOW ABOUT IT16

AT THE TIME OF THE TRIAL?17

A. I HAVE NO WAY OF KNOWING IF THE GOVERNMENT KNEW ABOUT IT18

OR NOT.  I DIDN'T KNOW ABOUT IT UNTIL I FOUND THOSE NOTES.19

Q. ALL RIGHT.  NOW, FATAL VISION WAS PUBLISHED, IS THAT20

RIGHT?21

A. YES, IN THE FALL OF 1983.22

Q. AND WAS IT A BIG SUCCESS?23

A. IT WAS A REASONABLY -- IT WAS REASONABLY SUCCESSFUL.  IT24

NEVER GOT TO NUMBER ONE ON THE HARDCOVER NEW YORK TIMES LIST. 25
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I THINK IT GOT AS HIGH AS NUMBER SIX.  IT WAS OKAY.  IT DID1

WELL.2

Q. WAS THERE A TELEVISION MINI-SERIES MADE OF THE BOOK?3

A. YES, THERE WAS.  BROADCAST BY NBC.4

Q. AND DID YOU HAVE ANYTHING TO DO WITH THAT?5

A. WELL, NOT MUCH.  I WAS OFFICIALLY A CONSULTANT, WHICH6

MEANS THAT THEY COULD ASK MY OPINION OF STUFF AND THEN IGNORE7

WHAT I SAID.  THAT WAS THE ROLE OF A CONSULTANT.  8

I DID MEET WITH THE SCREEN WRITER, JOHN GAY, AND,9

YOU KNOW, I WAS AVAILABLE, BUT I HAD NO CONTROL OVER -- I HAD10

NOTHING -- I HAD NO REAL CREATIVE INPUT.  I COULDN'T SAY WHAT11

THEY SHOULD INCLUDE OR WHAT THEY SHOULDN'T.  IT WAS A SEPARATE12

PROJECT.13

Q. DID YOU WATCH THE MOVIE?14

A. YES, I DID.15

Q. IT WAS AIRED OVER TWO NIGHTS, FOUR HOURS, IS THAT RIGHT?16

A. SIX HOURS, I BELIEVE.17

Q. ALL RIGHT.  SO, YOU WATCHED IT? 18

A. IT WAS TWO NIGHTS AND SIX HOURS AS I RECALL.  YEAH, I19

WATCHED IT.  YEAH.20

Q. OKAY.  DO YOU RECALL THE DEFENSE INTERVIEW OF HELENA21

STOECKLEY BEING DEPICTED IN THE FATAL VISION MOVIE?22

A. YES, I THINK -- I REMEMBER VIVIDLY THE ACTRESS PLAYING23

STOECKLEY SAYING I WASN'T THERE LIKE THAT, AND I'M SURE THAT24

WAS IN RESPONSE TO THAT KIND OF A QUESTION.25
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Q. WAS THERE ANY DEPICTION OF THE PROSECUTION INTERVIEW OF1

HELENA STOECKLEY IN THE FATAL VISION MOVIE?2

A. NO, BECAUSE IT WAS BASED ON MY BOOK AND MY BOOK DIDN'T3

INCLUDE ANYTHING ABOUT THAT.4

Q. AND YOU DIDN'T HAVE ANY INFORMATION ABOUT THE 5

PROSECUTION?6

A. I DID NOT.  I KNEW THAT THEY HAD INTERVIEWED HER, I KNEW7

WHAT MR. BLACKBURN HAD SAID IN OPEN COURT, BUT THAT WAS THE8

EXTENT OF MY KNOWLEDGE OF THAT.9

MR. BRUCE:  NO FURTHER QUESTIONS ON DIRECT, YOUR10

HONOR.11

THE COURT:  CROSS.12

MR. WILLIAMS:  YES, SIR.  THANK YOU, YOUR HONOR.13

C R O S S  -  E X A M I N A T I O N 12:11 P.M.14

BY MR. WILLIAMS:15

Q. SIR, I'M GOING TO BEGIN BY ASKING YOU A QUESTION ABOUT16

YOUR EXPERIENCE AS AN AUTHOR.  I THINK WE CAN AGREE THAT WHEN17

AN AUTHOR WANTS TO PROMOTE A BOOK, ONE WAY TO ACCOMPLISH THAT18

IS BY DOING PUBLICITY, WOULD YOU AGREE WITH THAT?19

A. ABSOLUTELY.20

Q. I'M GOING TO DIRECT YOUR ATTENTION TO THE SCREEN.  MR.21

MCGINNISS, YOU HAVE A TWITTER ACCOUNT UNDER WHICH YOU SEND OUT22

TWITTER MESSAGES TO PEOPLE WHO FOLLOW YOU?23

MADAM CLERK:  IS THERE AN EXHIBIT NUMBER FOR THAT,24

SIR?25
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MR. WILLIAMS:  NO, I'M JUST SHOWING IT TO HIM.1

THE WITNESS:  YEAH, FROM TIME TO TIME.2

BY MR. WILLIAMS:3

Q. AND YOU'LL SEE HERE ON THE SCREEN, IF YOU LOOK AT THE4

BOTTOM, AUGUST 29TH, 2012, WHICH WAS ROUGHLY THREE WEEKS AGO. 5

IS IT FAIR TO SAY YOU SENT OUT A TWITTER MESSAGE6

THAT SAID THE FIRST E-BOOK EDITION OF FATAL VISION ON SALE7

TODAY AT AMAZON, NEW PRINT EDITION DUE NEXT WEEK?8

A. YES, I SENT THAT.9

Q. THAT WAS THE SAME PRINT EDITION YOU MENTIONED EARLIER,10

THE ONE THAT'S GOING TO BE 900 AND SOME PAGES?11

A. OH, IT IS 951.12

Q. EARLIER THIS WEEK ON MONDAY, YOU ALSO TWITTERED OUT, YOU13

SAID SEQUESTERED IN WITNESS ROOM UNTIL I TESTIFY, INSTRUCTED14

NOT TO LEARN ANYTHING ABOUT HEARING, BUT I TAPED INTERVIEW15

WITH INSIDE EDITION.  DID YOU SEND THAT OUT AS SHOWN ON16

MONDAY, SEPTEMBER 17TH?17

A. DID I TWITTER THAT?  YES, I DID.18

Q. GOING TO TUESDAY.  JOE MCGINNISS, SPEAKING OF YOURSELF IN19

THE THIRD PERSON, WILL PROBABLY TESTIFY THURSDAY IN FATAL20

VISION JEFFREY MACDONALD HEARING.  LOOKS LIKE TODAY SHOW21

INTERVIEW THURSDAY OR FRIDAY.  DID YOU SEND THAT OUT AS WELL?22

A. YES, I DID.23

Q. AND THEN ON WEDNESDAY, SEPTEMBER 19TH, YOU SEE THE DATE24

AT THE BOTTOM, FATAL VISION OR FV, AN E-BOOK FOR THE FIRST25
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TIME, ALSO NEW BIGGER PRINT EDITION.  YOU SENT THAT MESSAGE1

OUT AS WELL?2

A. YES, I DID.3

Q. NOW, THERE'S BEEN SOME TESTIMONY ABOUT THE BOOK AND THE4

QUOTES AND WHAT HAD BEEN WRITTEN.  AND I WANT TO DIRECT YOUR5

ATTENTION TO THE SCREEN AND I'LL ATTEMPT TO ENLARGE THIS FOR6

YOU SO THAT WE CAN ALL LOOK AT IT HERE TOGETHER.7

AND I BELIEVE YOU'RE FAMILIAR WITH THE BOOK ENOUGH8

TO LOOK ON THE LEFT-HAND SIDE OF THE SCREEN TOWARD THE BOTTOM9

AND YOU'LL SEE A YELLOW HIGHLIGHT.10

A. YES, SIR.11

Q. AND THIS IS THE SECTION, OR AT LEAST PART OF IT, THAT YOU12

WERE READING FOR THE PROSECUTION?13

A. YES, THAT'S RIGHT.14

Q. AND COULD YOU PLEASE READ FOR ME THE YELLOW HIGHLIGHTED15

PORTION?16

A. IT IS POSSIBLE I HAD ONE DIET PILL AT THIS TIME.  I DO17

NOT REMEMBER, BUT IT IS POSSIBLE.18

Q. IT IS POSSIBLE I HAD ONE DIET PILL AT THIS TIME.  I DO19

NOT REMEMBER, BUT IT IS POSSIBLE.  ARE THERE ANY ELLIPSES, ANY20

DOTS IN THERE, THAT WOULD INDICATE ANYTHING WAS LEFT OUT?21

A. THERE'S NO ELLIPSES, NO.22

Q. AND I BELIEVE YOU SAID THAT THIS WAS A WORK OF NON-23

FICTION, CORRECT?24

A. ABSOLUTELY.25
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Q. AND SO IT WOULD BE YOUR INTENTION TO QUOTE THINGS1

ACCURATELY?2

A. ACCURATELY, BUT NOT NECESSARILY IN FULL.3

Q. AND IF YOU LEFT SOMETHING OUT, YOU WOULD PUT ELLIPSIS?4

A. YEAH, MOST LIKELY.5

Q. ESPECIALLY SOMETHING IMPORTANT?6

A. WELL, WHAT'S IMPORTANT TO ONE PERSON MIGHT NOT BE7

IMPORTANT TO ANOTHER.8

Q. WELL, WHY DON'T YOU LET ME PUT BACK ON THE SCREEN THE9

ACTUAL NOTES AND IF YOU WOULD, PLEASE, READ THE PORTION THAT10

IS SHOWN IN RED WHICH WOULD BE WHERE YOU HAD SOMEWHAT QUOTED. 11

READ THAT PORTION, IF YOU WOULD.12

A. IT IS POSSIBLE I HAD ONE DIET PILL AT THIS TIME.  I DO13

NOT REMEMBER AND DO NOT THINK I HAD ONE, BUT IT IS POSSIBLE.14

Q. IT IS POSSIBLE I HAD ONE DIET PILL AT THIS TIME.  I DO15

NOT REMEMBER AND DO NOT THINK I HAD ONE, BUT IT IS POSSIBLE.  16

WOULD YOU LIKE ME TO PUT YOUR BOOK BACK ON THE17

SCREEN SO THAT WE CAN SEE WHETHER YOU INCLUDED THE PHRASE AND18

DO NOT THINK I HAD ONE?  WOULD YOU LIKE ME TO PUT THAT BACK ON19

THE SCREEN OR DO YOU REMEMBER?20

A. WELL, YOU CAN IF YOU WANT.21

Q. WELL, DO YOU REMEMBER?22

A. I DON'T THINK I REPEATED IT IS POSSIBLE TWICE, BUT I DO23

NOT THINK --24

Q. WELL, LET'S FOCUS ON THAT PHRASE AND DO NOT THINK I HAD25
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ONE.1

A. YEAH.2

Q. READ FOR ME AGAIN THE PORTION IN YELLOW.  THIS IS FROM3

YOUR ACTUAL BOOK.4

A. IT IS POSSIBLE I HAD ONE DIET PILL AT THIS TIME.  I DO5

NOT REMEMBER, BUT IT IS POSSIBLE.6

Q. SO, YOU LEFT OUT THE PHRASE AND DO NOT THINK I HAD ONE?7

A. THAT'S CORRECT.8

Q. WE'RE GOING TO MOVE NEXT TO TESTIMONY THAT YOU GAVE9

BEFORE IN A RELATED CASE, AND I'M GOING TO ASK YOU SOME10

QUESTIONS ABOUT YOUR TESTIMONY IN A CIVIL CASE THAT INVOLVED11

YOU AND DR. MACDONALD.  AND I'M SPEAKING HERE OF THE CIVIL12

CASE THAT WAS FILED IN FEDERAL COURT IN LOS ANGELES IN THE13

1980S.  DO YOU REMEMBER THAT CASE?14

A. YES, I DO.15

Q. AND DO YOU REMEMBER THAT YOU TESTIFIED IN THAT CASE?16

A. YES, SIR.17

Q. ALL RIGHT.  DIRECTING YOUR ATTENTION THEN TO THE SCREEN,18

YOU'LL SEE WHAT I REPRESENT TO YOU IS A PAGE FROM THE19

TRANSCRIPT.  AND I WILL TELL YOU THAT I'M GOING TO SHOW YOU20

PAGES FROM THE TRANSCRIPT.  IF, AT ANY TIME, YOU'D LIKE TO SEE21

THE ACTUAL TRANSCRIPT, I HAVE ALL OF THOSE BACK HERE.  I CAN22

HAND UP A WHOLE VOLUME.  I THOUGHT THIS MIGHT HELP US GO A23

LITTLE FASTER.24

A. YEAH.  SURE.25
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Q. YOU SEE AT THE TOP IT SAYS LOS ANGELES, CALIFORNIA,1

THURSDAY, JULY 16TH, 1987?2

A. 9:30 A.M.3

Q. AND YOU WERE IN FEDERAL COURT AND IT WAS A CASE IN WHICH4

DR. MACDONALD HAD SUED YOU?5

A. THAT'S CORRECT.6

Q. AND IF YOU LOOK DOWN ON THE PAGE, YOU'LL SEE JOSEPH R.7

MCGINNISS, PLAINTIFF'S WITNESS, SWORN.  THAT MEANS THAT YOU8

WERE SWORN IN TO TESTIFY, CORRECT?9

A. THAT'S CORRECT.10

Q. SWORN TO TELL THE TRUTH?11

A. THAT'S RIGHT.12

Q. YOU UNDERSTOOD YOUR DUTY TO TELL THE TRUTH?13

A. YES, SIR.14

Q. YOU MADE EVERY EFFORT TO TELL THE TRUTH WHEN YOU15

TESTIFIED IN THAT CASE?16

A. AS WELL AS I CAN RECALL.17

Q. YOU KNEW YOUR TESTIMONY WAS PART OF THE EVIDENCE IN THE18

CASE?19

A. WELL, SURE.20

Q. AND YOU WANTED TO PROVIDE RELIABLE INFORMATION TO THE21

COURT, DIDN'T YOU?22

A. YEAH, I WANTED TO HONESTLY ANSWER WHATEVER QUESTIONS I23

WAS ASKED.24

Q. ALL RIGHT.  I DIRECT YOUR ATTENTION AGAIN TO THE SCREEN. 25
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YOU WERE ASKED THE QUESTION IN 1987, ARE YOU CONVINCED TODAY1

THAT HE KILLED HIS WIFE, THAT IS DR. MACDONALD, THAT HE KILLED2

HIS WIFE AND CHILDREN?  AND WHAT WAS YOUR ANSWER?3

A. YES, I AM.4

Q. YOU WERE ALSO ASKED AND WHEN DID YOU BECOME SO CONVINCED?5

AND WHAT WAS YOUR ANSWER?6

A. I WOULD SAY THAT BASED ON THE EVIDENCE PRESENTED IN7

COURT, I HAD FORMED THAT OPINION BY THE END OF THE TRIAL IN8

1979.  HOWEVER, THERE WAS FOR A CONSIDERABLE TIME THEREAFTER A9

GREAT DEGREE OF VARIATION -- THAT'S THE END OF THE PAGE.10

Q. IT'S OKAY.  I --11

MR. BRUCE:  EXCUSE ME.  EXCUSE ME, YOUR HONOR. 12

COULD WE GET AN EXHIBIT NUMBER?  WE'RE NOT FINDING THIS AT OUR13

TABLE.14

THE COURT:  YES.15

MR. WILLIAMS:  YOUR HONOR, I'M USING THIS TO REFRESH16

RECOLLECTION.  I'M NOT INTENDING TO ADMIT IT AT THIS TIME.17

MR. BRUCE:  WELL, WE WOULD REQUEST A COPY.18

THE COURT:  ALL RIGHT, SIR.19

MR. WILLIAMS:  AND I CAN PROVIDE IT IF YOU'D LIKE TO20

HAVE THE WRITTEN DOCUMENTS.21

(PAUSE.)22

BY MR. WILLIAMS:23

Q. ALL RIGHT.  GETTING BACK TO THE SCREEN THEN.  YOU WERE24

ASKED WHEN DID YOU BECOME SO CONVINCED AND YOU SAID I WOULD25
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SAY THAT BASED ON THE EVIDENCE PRESENTED IN COURT, I HAD1

FORMED THAT OPINION BY THE END OF TRIAL IN 1979.  AND THAT WAS2

AUGUST 1979, CORRECT?3

A. CORRECT.  THAT PARAGRAPH CONTINUES, HOWEVER --4

Q. AND I'LL MOVE THAT BACK UP SO YOU CAN CONTINUE READING.5

A. HOWEVER, THERE WAS, FOR A CONSIDERABLE TIME THEREAFTER, A6

GREAT DEGREE OF VARIATION IN THE INTENSITY WITH WHICH I HELD7

THAT OPINION.  I WAS CONFRONTED ON A DAILY BASIS WITH THIS8

HORRIBLE CONFLICT BETWEEN WHAT THE EVIDENCE HAD DEMONSTRATED9

AND THE MAN I THOUGHT I KNEW.10

Q. SO, YOU HELD THAT OPINION CONSISTENTLY FROM AUGUST '7911

FORWARD, BUT YOU'RE SAYING SOME DAYS YOU REALLY HELD IT AND12

OTHER DAYS YOU SORT OF HELD IT?13

A. I KEPT TRYING TO FIND ANY REASON I COULD TO BELIEVE THAT14

HE WASN'T GUILTY.15

Q. BUT YOU NEVER CHANGED YOUR OPINION?16

A. I NEVER DID, BUT IT WAS -- IT TOOK A LONG TIME BEFORE IT17

SOLIDIFIED.18

Q. IF YOU'D TAKE A LOOK THERE.  YOU WERE ASKED THE QUESTION19

DID YOU EVER COMMUNICATE TO DR. MACDONALD THE FACT THAT YOU20

HAD FORMED THAT OPINION BY THE END OF THE TRIAL?  WHAT WAS21

YOUR ANSWER?22

A. NO, I DIDN'T.23

Q. NOW, I WANT TO TAKE YOU TO TESTIMONY IN THAT CASE ABOUT A24

HANDWRITTEN LETTER FROM SEPTEMBER 11TH, 1979.  DO YOU SEE25
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WHERE YOU ACKNOWLEDGED THAT YOU WERE SHOWN A LETTER WITH THAT1

DATE AND YOU SAID THAT IT WAS YOUR HANDWRITING.  DO YOU SEE2

THAT?3

A. YEP, I DO.  YEP.4

Q. AND YOU WERE ASKED ABOUT THAT LETTER AND THERE WAS A5

QUOTE YOU HAD THERE AND IT WAS QUOTED AS THIS; TOTAL STRANGERS6

CAN RECOGNIZE WITHIN FIVE MINUTES THAT YOU DID NOT RECEIVE A7

FAIR TRIAL.  WAS THAT PART OF THAT LETTER THAT YOU SENT TO DR.8

MACDONALD?9

A. YES.10

Q. GOING ON TO THE NEXT PAGE, YOU'LL SEE AGAIN THERE'S A11

QUOTE, YOU WERE ASKED ABOUT THE LETTER AND I BELIEVE YOU WERE12

READING FROM IT IN THE TESTIMONY.  IF YOU WOULD, PLEASE READ13

THE PART THAT'S IN THE YELLOW?14

A. JEFF, IT'S ALL SO FUCKING AWFUL.  I CAN'T BELIEVE IT YET. 15

THE SIGHT OF THE JURY COMING IN, OF THE JURY POLLING, OF YOU16

STANDING SAYING THOSE FEW WORDS, BEING LED OUT, AND THEN17

SEEING YOU IN A FUCKING PRISON IS A HELL OF A THING.  SPEND18

THE SUMMER MAKING A NEW FRIEND AND THEN THE BASTARDS COME19

ALONG AND LOCK HIM UP.  BUT NOT FOR LONG, JEFFREY, NOT FOR20

LONG.21

Q. AND THIS IS ROUGHLY SEPTEMBER 11TH, '79.  SO, THREE WEEKS22

OR SO AFTER THE TRIAL?23

A. YES.  I THINK IT WAS -- THIS WAS IN RESPONSE TO A LETTER24

I HAD GOTTEN FROM HIM.25
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Q. AND THEN WE ALSO HAVE A LETTER DATED SEPTEMBER 28TH, '79,1

WHICH I BELIEVE YOU TYPED OUT.  AND I'LL LET YOU TAKE A LOOK2

AT THAT TO SEE IF YOU RECOGNIZE IT.3

A. YEAH.  YES.  YES.4

Q. ALL RIGHT.  AND LOOKING TO PAGE FOUR OF THE LETTER IF YOU5

WOULD, PLEASE, READ THE YELLOW PORTIONS FOR US.6

A. GODDAMN, JEFF, ONE OF THE WORST THINGS ABOUT ALL OF THIS7

IS HOW SUDDENLY AND TOTALLY ALL OF YOUR FRIENDS, SELF8

INCLUDED, HAVE BEEN DEPRIVED OF THE PLEASURE OF YOUR COMPANY. 9

WHAT THE FUCK WERE THOSE PEOPLE THINKING OF?  HOW COULD 1210

PEOPLE NOT ONLY AGREE TO BELIEVE SUCH A HORRENDOUS11

PROPOSITION, BUT AGREE, WITH A MAN'S LIFE AT STAKE, THAT THEY12

BELIEVED IT BEYOND A REASONABLE DOUBT IN SIX AND A HALF HOURS? 13

THE QUESTIONS WHICH KEEP YOU AWAKE NIGHT AFTER NIGHT, NO14

DOUBT, DID THE SAME TO MYSELF AND TO WADE EVEN AT 8,000 FEET.15

Q. YOU HAVE ANOTHER LETTER THAT YOU WROTE TO HIM DATED16

DECEMBER 18TH, 1979, AND I'VE PUT THAT ON THE SCREEN.  I17

BELIEVE YOU WERE RETURNING TO HIM AT THAT TIME HIS ARTICLE 3218

TESTIMONY AND SOME NOTES AND A DIARY.  DO YOU SEE THAT?19

A. YEP.  YES, I DO.20

Q. ALL RIGHT.  AND AS WE LOOK AHEAD TO PAGE THREE OF THE21

LETTER, I BELIEVE WHAT WE SEE IS THAT YOU MENTION THAT YOU HAD22

BEEN SPENDING A LOT OF TIME GOING THROUGH THE ARTICLE 3223

MATERIAL?24

A. YES, I READ THE ENTIRE TRANSCRIPT.25
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Q. THE ARTICLE 32 PROCEEDING WAS THE MILITARY PROCEEDING,1

CORRECT, THAT WAS HEADED BY COLONEL WARREN ROCK IN 1970?2

A. THAT'S RIGHT.3

Q. AND IT INCLUDED A RECOMMENDATION, YOU MAY BE FAMILIAR4

WITH IT AND TELL ME IF YOU ARE, ALL CHARGES AND SPECIFICATIONS5

AGAINST CAPTAIN JEFFREY R. MACDONALD BE DISMISSED BECAUSE THE6

MATTERS SET FORTH IN ALL CHARGES AND SPECIFICATIONS ARE NOT7

TRUE.  DO YOU REMEMBER THAT RECOMMENDATION?8

A. I DON'T RECALL THAT LANGUAGE, BUT I KNOW THAT THE OUTCOME9

WAS THAT THEY DID NOT PROCEED TO A COURT MARTIAL.10

Q. ALL RIGHT.  AND DIRECTING YOUR ATTENTION AGAIN TO THE11

SCREEN, IF YOU COULD PLEASE READ THE SECOND HIGHLIGHTED QUOTE12

FROM YOUR LETTER?13

A. ONE CERTAINLY GETS THE IMPRESSION THAT COLONEL ROCK WAS A14

MORE IMPARTIAL AND INTELLIGENT HEARING OFFICER THAN JUDGE15

DUPREE.16

Q. MOVING FORWARD TO A LETTER THAT I BELIEVE YOU SENT TO DR.17

MACDONALD ON FEBRUARY 4TH, 1980.  AND HERE WE'RE LOOKING AT18

YOUR TRIAL TESTIMONY FROM THE CALIFORNIA CASE.  YOU'LL SEE19

THERE'S A REFERENCE TO A FOUR PAGE LETTER DATED FEBRUARY 4TH,20

1980, AND YOU SAID THAT YOU'RE SURE THAT YOU WROTE THAT.  DO21

YOU SEE THAT THERE?22

A. YES, I SEE THAT.23

Q. AND LOOKING AT THE NEXT PAGE WHERE THAT LETTER WAS24

DISCUSSED, IF YOU WOULD, PLEASE, READ THE BOTTOM THREE LINES25
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AND THEN I'LL GO OVER TO THE NEXT PAGE SO YOU CAN FINISH THE1

QUOTE.  AND THIS, FROM THE TRIAL TESTIMONY, WAS FROM YOUR2

LETTER OF FEBRUARY 4TH, 1980, TO DR. MACDONALD.3

A. AMONG THE TRIAL ISSUES, THE REBUTTAL BRIEF ARGUES SO4

STRONGLY AND LUCIDLY IN REGARD TO HELENA STOECKLEY THAT I5

CANNOT SEE HOW THE GOVERNMENT CAN HOPE TO MAKE THE VERDICT6

STICK.  THAT'S -- 7

Q. MOVING ON AGAIN -- I'M SORRY, DID YOU WANT TO SAY8

SOMETHING ELSE?9

A. NO, I THOUGHT YOU WANTED ME TO READ MORE. 10

Q. THAT'S FINE.  THANK YOU.  MOVING ON AGAIN YOU WROTE A11

LETTER NOVEMBER 3RD, 1981, TO A PERSON BY THE NAME OF MORGAN. 12

AND IF I'M UNDERSTANDING CORRECTLY, THAT'S MORGAN ENTRAKAN,13

SOMEONE CONNECTED WITH YOUR PUBLISHER?14

A. MORGAN ENTRAKAN, YEAH.15

Q. AND YOU SEE THE DATE THERE AT THE TOP, NOVEMBER 3RD,16

1981?17

A. YES.18

Q. AND YOU CAN SEE THAT WE'VE HIGHLIGHTED JUST A PORTION AND19

YOU DON'T HAVE TO READ IT, BUT JUST FOR YOUR REFERENCE TO SHOW20

YOU THAT I BELIEVE THIS LETTER HAS TO DO WITH TALKING ABOUT21

THE DIVISION AND STRUCTURE OF THE BOOK?22

A. RIGHT.  MORGAN WAS MY EDITOR AT THAT TIME.23

Q. LOOKING AHEAD TO PAGE THREE OF THIS LETTER, YOU MENTION A24

CONVERSATION THAT YOU HAD LAST NIGHT, WHICH WOULD HAVE BEEN25
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NOVEMBER 2ND, 1981, SPOKE TO HIM, SPOKE TO JEFFREY MACDONALD. 1

IF YOU COULD READ THAT FOR US THERE, PLEASE.2

A. I SPOKE TO HIM LAST NIGHT AND HE KEPT REFERRING TO,3

QUOTE, OUR BOOK AND WAS ASTOUNDED THAT TAYLOR DASH WIGUTOW4

COULD HAVE GIVEN A STORY TO THE HOLLYWOOD REPORTER TO THE5

EFFECT THAT THEY WERE PLANNING A FILM ON DR. JEFFREY MACDONALD6

QUOTE CONVICTED OF HAVING MURDERED HIS WIFE AND CHILDREN WHEN7

THE WHOLE POINT OF THE FILM AND BOOK OBVIOUSLY WAS THAT HE WAS8

FALSELY CONVICTED AS HE HAD BEEN FALSELY SUSPECTED FOR TEN9

YEARS, ET CETERA, ET CETERA.  HE'S LETTING THIS ONE PASS,10

WRITING IT OFF TO SLOPPINESS IN A TRADE PAPER, BUT THE ICE IS11

GETTING THINNER AND I'M STILL A LONG WAY FROM SHORE.12

Q. SO, AS I UNDERSTAND THIS WRITING HERE, YOU HAD A13

CONVERSATION WITH DR. MACDONALD THE NIGHT BEFORE AND YOU HAD14

SHARED WITH HIM THAT THERE WAS A STORY IN THE HOLLYWOOD15

REPORTER.  THE STORY SAID THAT THERE WAS A FILM PLANNED ABOUT16

HOW HE SUPPOSEDLY HAD BEEN CONVICTED OR HOW HE SUPPOSEDLY HAD17

MURDERED HIS WIFE AND CHILDREN AND THAT ASTOUNDED HIM BECAUSE18

HE THOUGHT THE WHOLE POINT OF THE FILM AND BOOK WAS OBVIOUSLY19

THAT HE WAS FALSELY CONVICTED.  DO YOU SEE THAT?20

A. THAT'S WHAT HE KEPT HOPING.21

Q. AND YOU SHARED WITH MORGAN THAT HE WAS LETTING THIS ONE22

PASS, HE WROTE IT OFF TO SOME SLOPPINESS IN A TRADE PAPER. 23

BUT YOU SAID THIS, BUT THE ICE IS GETTING THINNER AND I'M24

STILL A LONG WAY FROM SHORE?25
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A. THAT'S RIGHT.1

Q. AND YOU WERE ASKED ABOUT THAT IN THE TRIAL IN CALIFORNIA. 2

DO YOU SEE THERE AT THE TOP?  WHAT DID YOU MEAN WHEN YOU WROTE3

MORGAN ENTRAKAN IN NOVEMBER OF 1981, THAT THE ICE WAS GETTING4

THINNER AND YOU WERE STILL A LONG WAY FROM SHORE?  AND IF YOU5

WOULD, PLEASE READ YOUR ANSWER THERE.6

A. WELL, I MEANT THAT MACDONALD'S GRADUALLY GROWING7

AWARENESS OF THE FACT THAT THIS BOOK WASN'T NECESSARILY GOING8

TO COME OUT THE WAY HE WANTED TO WAS SOMETHING THAT COULD9

POTENTIALLY TURN INTO A PROBLEM.  10

AND THEN YOU WANT ME TO READ.  YOU KNOW, THE MAN HAD11

KILLED BEFORE.  I DIDN'T KNOW WHAT HE WAS GOING TO DO TO MY12

WIFE OR MY KID.  HE WASN'T IN PRISON AT THAT TIME.13

Q. THAT'S FINE.  THERE YOU'RE REFERENCING IF SOMEONE ASKED14

YOU IF YOU WERE CONCERNED ABOUT ANY THREATS TO YOURSELF AND I15

BELIEVE THE CONTEXT WAS, WELL, YOU HADN'T RECEIVED ANY, BUT16

YOU HAD A GENERAL CONCERN BASED ON WHAT YOU KNEW HE WAS17

CONVICTED OF?18

A. THAT'S RIGHT.19

Q. WELL, GETTING BACK TO THE ANSWER ABOVE, YOU KNEW THAT20

MACDONALD WAS GRADUALLY GROWING AWARE OF THE FACT THAT THE21

BOOK WASN'T NECESSARILY GOING TO BE HIS WAY AND THAT YOU22

WANTED TO AVOID THAT, THAT THAT COULD BE A PROBLEM FOR YOU?23

A. YES.  YOU KNOW, HE'D BEEN TRYING TO CON ME FROM THE FIRST24

DAY AND IT HAD TAKEN ME A LONG TIME TO REALIZE THAT.  I DIDN'T25
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UNDERSTAND ABOUT HIM BEING A PSYCHOPATH UNTIL PROBABLY 19 --1

THE FALL OF '80 OR 1981, WHEN I HAD A CONVERSATION WITH JOE2

WAMBAUGH.  3

AND THEN THE THING IS, YOU KNOW, HERE'S A GUY WHO'S4

KILLED HIS WIFE AND KIDS AND HE'S LYING TO ME CONSISTENTLY AND5

MY GOAL THEN IS TO TRY TO KEEP HIM TALKING TO LEARN AS MUCH AS6

I POSSIBLY CAN ABOUT THIS PERSONALITY TYPE AND WHAT KIND OF,7

YOU KNOW, WHAT KIND OF PSYCHOPATH HE REALLY IS.8

SO, I WANTED TO STAY IN TOUCH WITH HIM AS LONG AS I9

COULD AND I KNEW THAT HE WOULD BREAK OFF CONTACT THE MINUTE HE10

FOUND OUT THAT THE BOOK WASN'T GOING TO BE WHAT HE HAD HOPED11

FOR.12

Q. SO, IN REGARD TO THAT CORRESPONDENCE -- LET ME DIRECT YOU13

AGAIN TO THE SCREEN AND THE CORRESPONDENCE THAT YOU HAD OR14

DESCRIBING WHAT YOU HAD WITH HIM.  15

I BELIEVE YOU TESTIFIED IN THAT TRIAL THAT DR.16

MACDONALD BEGAN TO WRITE TO YOU WITHIN HOURS OF YOUR (SIC)17

CONVICTION?18

A. YEAH, I THINK I GOT A LETTER THAT HE WROTE FROM BUTNER,19

WHICH WAS WHERE HE WAS TAKEN RIGHT FROM THE COURTROOM THAT20

NIGHT BEGGING ME FOR MY SUPPORT AND, YOU KNOW, SAYING HOW21

TERRIBLE HE FELT.  AND, YOU KNOW, AT THAT POINT I STILL -- THE22

GUY WAS WONDERFULLY CHARMING.  YOU KNOW, HE DID A GREAT JOB. 23

PSYCHOPATHS ARE VERY CHARMING PEOPLE.  I FELT GENUINE24

AFFECTION FOR HIM AT THAT TIME.  I WAS INTELLECTUALLY25
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CONVINCED BY THE PROSECUTION'S CASE THAT HE WAS GUILTY AS1

CHARGED, BUT, GOD, IT WAS A TOUGH FIGHT BETWEEN MY HEAD AND MY2

HEART FOR A LONG TIME.3

Q. IT'S HARD WHEN YOU FEEL AFFECTION FOR A PSYCHOPATH, I CAN4

ONLY IMAGINE.5

A. IT IS, BUT THAT'S BECAUSE -- THAT'S BEFORE I FOUND OUT HE6

WAS A PSYCHOPATH.  YOU KNOW, I STILL THOUGHT HE WAS A 7

GENUINELY TROUBLED GUY.8

Q. YOU ALSO SAID HE WAS YOUR SUBJECT?9

A. ABSOLUTELY.10

Q. HE WAS MY -- STILL MY SUBJECT -- DID YOU SAY THIS, HE WAS11

STILL MY SUBJECT AND I WAS STILL THE AUTHOR AND I FELT I HAD A12

PROFESSIONAL DUTY TO MAINTAIN AS CLOSE A RELATIONSHIP WITH HIM13

AS I COULD?  DID YOU SAY THAT?14

A. ABSOLUTELY.  YEP.15

Q. ALL RIGHT.  NOW, I WANT TO TAKE YOU BACK TO THE16

HANDWRITTEN LETTER THAT YOU MENTIONED IN THIS TRIAL TRANSCRIPT17

AS HAVING WRITTEN IT ON SEPTEMBER 11TH OF 1979.  AND I BELIEVE18

THERE WAS CONVERSATION IN THERE -- WELL, I'LL JUST PUT IT THIS19

WAY; YOU WERE ASKED ABOUT BOB KEELER, WHO WAS A REPORTER.  YOU20

SAID THAT HE WAS A REPORTER FROM THE LONG ISLAND NEWSPAPER AND21

YOU'VE MENTIONED HIM IN THIS LETTER.22

AND YOU WERE ASKED THIS QUESTION, YOU WERE WORRIED23

ABOUT SOMEBODY ELSE PUTTING OUT A BOOK ABOUT THIS SUBJECT THAT24

MIGHT CUT INTO YOUR POSSIBLE FAME AND PROFIT, WEREN'T YOU? 25
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A. OH, SURE.  YOU NEVER --1

Q. WHAT WAS YOUR ANSWER?2

A. YOU NEVER WANT ANOTHER BOOK ON THE SAME SUBJECT THAT3

YOU'RE WRITING ABOUT TO COME OUT ESPECIALLY AT THE SAME TIME4

AS YOURS.  YOU KNOW, THAT DOESN'T HELP ANYBODY.5

Q. AND YOU ALSO TESTIFIED THAT YOU WANTED DR. MACDONALD, AS6

YOU CAN SEE HERE IN THE HIGHLIGHTED PORTIONS, TO KEEP IN MIND7

THE FACT THAT WE HAD AN EXCLUSIVE ARRANGEMENT.  DO YOU8

REMEMBER THAT?9

A. THAT'S RIGHT.10

Q. YOU ALSO HAD A CONCERN THAT HE NOT GET IN THE WAY OF YOUR11

PROJECT.  AND IF YOU WOULD, IF YOU COULD READ THE HIGHLIGHTED12

PORTION AGAIN FROM THE CALIFORNIA TRANSCRIPT?13

A. I JUST DIDN'T WANT TO GET HIM ALL AGITATED AND DOING THE14

KINDS OF THINGS THAT WOULD PREVENT ME FROM MOVING FORWARD WITH15

THE BOOK THAT I FELT HE WAS CAPABLE OF DOING.16

Q. AND SO YOU WERE ASKED LATER ABOUT A LETTER THAT SAID THAT17

YOU HOPED THAT FUTURE BRIEFINGS WITH HIM COULD BE MADE BY18

TELEPHONE, TO HIS HOME TELEPHONE NUMBER.  AND YOU WERE ASKED19

THIS, YOU WERE TRYING TO TELL HIM THAT YOU HOPED THAT HE WOULD20

BE OUT OF JAIL SO THAT YOU COULD CALL HIM AT HOME.  AND WHAT21

WAS YOUR ANSWER THERE, LINE NINE THROUGH 11?22

A. I WAS SURE NOT TRYING TO TELL HIM WHAT MY TRUE FEELINGS23

WERE IN 1982, BECAUSE I DIDN'T WANT HIM TO TAKE STEPS TO TRY24

TO PREVENT ME FROM FINISHING MY BOOK.25
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Q. AND THEN YOU WERE ASKED, MR. MCGINNISS, YOU TOLD YOUR1

WIFE YOU WERE GLAD HE WAS BACK IN JAIL.  TWO WEEKS LATER IN2

THIS LETTER YOU'RE TELLING HIM THAT YOU HOPED YOU WOULD BE3

ABLE TO CALL HIM AT HOME, WHY?  AND WHAT WAS YOUR ANSWER?4

A. AS I'VE ALREADY TESTIFIED, I BELIEVE, BECAUSE I WAS5

ENCOURAGING HIM TO NOT DISCOURAGE ME FROM FINISHING THE BOOK6

THAT I HAD PUT SO MUCH OF MY LIFE INTO AT THAT POINT.  MY7

COMMITMENT WAS TO THE BOOK AND TO THE TRUTH.8

Q. AND IT WAS OKAY TO TELL HIM SOMETHING THAT YOU REALLY9

DIDN'T BELIEVE IN IN THE SERVICE OF THIS TRUTH?10

A. I WAS JUST SAYING THAT FALLS INTO MR. WAMBAUGH'S CATEGORY11

OF UNTRUTH.  I COULD EXPLAIN THAT BECAUSE IT MIGHT NOT BE12

CLEAR OUT OF CONTEXT. 13

Q. THAT'S ALL RIGHT.  I DIRECT YOUR ATTENTION NEXT TO THE14

SCREEN WHERE YOU MENTION THAT THERE WAS SOME CONVERSATION,15

EITHER IN PERSON OR BY CORRESPONDENCE, I'M NOT SURE WHICH,16

WHERE APPARENTLY THERE WAS A CONCERN THAT IF DR. MACDONALD17

RECEIVED A NEW TRIAL, WHAT EVIDENCE OR WHAT ROLE WOULD YOU18

PLAY IN THAT.  AND IN THIS LETTER YOU SPOKE TO THAT.  AND IF19

YOU COULD, PLEASE READ THE HIGHLIGHTED PORTIONS FOR US?20

A. I'M SORRY, COULD YOU JUST CLARIFY WHEN THIS LETTER WAS21

WRITTEN OR WHEN I WROTE IT OR SENT IT?22

Q. YES, I CAN.  23

MR. WILLIAMS:  IF I CAN HAVE JUST A MOMENT.24

(PAUSE.)25
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MR. BRUCE:  YOUR HONOR, MAY I SAY, NONE OF THESE1

DOCUMENTS THAT ARE BEING USED ARE IN THE PRETRIAL ORDER AND2

I'M NOT OBJECTING ON THAT BASIS, BUT IT JUST SEEMS LIKE TO ME3

IT'S GOING TO BE HARD TO REVIEW THE RECORD WHEN YOU DON'T HAVE4

EXHIBIT NUMBERS.5

MR. WILLIAMS:  YOUR HONOR, I'VE NOT ASKED THE COURT6

TO ADMIT THIS INTO THE RECORD.  I'M USING IT FOR PURPOSES OF7

REFRESHING HIS RECOLLECTION.  I CERTAINLY DON'T EXPECT HIM TO8

REMEMBER EVERYTHING FROM BACK IN THE DAY AND I'M TRYING TO9

HELP US MOVE A LITTLE FASTER.  10

I'D BE GLAD TO WALK BACK AND FORTH BETWEEN HERE AND11

THE STAND TO SHOW HIM INDIVIDUAL PAGES, BUT I SUSPECT THAT12

THIS MIGHT HELP US GO FORWARD A LITTLE FASTER AND I CERTAINLY13

HAVE NO OBJECTION TO THE GOVERNMENT SEEING THESE SOURCE14

DOCUMENTS.15

THE COURT:  MR. BRUCE.16

MR. BRUCE:  I DON'T OBJECT TO USING THE SCREEN.17

THE COURT:  I'M SORRY?18

MR. BRUCE:  I DON'T OBJECT TO HIM USING THE SCREEN19

OR THE DOCUMENTS.  I JUST THINK THERE NEEDS TO BE SOME METHOD20

OF IDENTIFICATION OF WHAT DOCUMENTS THE WITNESS IS BEING ASKED21

ABOUT.22

THE COURT:  WELL, I THINK HE'S PROBABLY CORRECT23

ABOUT THAT.  I THINK FOR GOING FORWARD IN THE FUTURE IF YOU24

WANT TO FIND OUT WHAT HE'S REFERRING THEN IT SHOULD BE25

-3200-

Appeal: 15-7136      Doc: 31-3            Filed: 08/16/2016      Pg: 353 of 740 Total Pages:(1793 of 2180)



McGinniss/Cross Page 1036

September 21, 2012

NUMBERED.1

MR. WILLIAMS:  YES, SIR.  YES, SIR.2

BY MR. WILLIAMS:3

Q. ALL RIGHT.  TAKING YOU BACK TO YOUR QUESTION, I BELIEVE4

YOU SAID YOU WOULD LIKE TO SEE SOME CONTEXT FOR THAT.5

A. NO, I JUST WONDERED WHAT THE DATE WAS.6

Q. SURE.  WE HAVE HERE A REFERENCE IN THE TRANSCRIPT FROM7

THE CALIFORNIA CASE, IT SAYS EXHIBIT 234 BEFORE THE WITNESS,8

AND IT SAYS DO YOU SEE PAGE ONE IS DATED APPROXIMATELY TWO9

WEEKS AFTER THAT TELEPHONE CONVERSATION.  AND IT SAYS, DEAR,10

JEFF, I HAD NOT THOUGHT THAT I WOULD BE WRITING TO YOU AGAIN11

AT THIS ADDRESS AND THEN YOU SAY THAT YOU BELIEVED YOU WERE12

WRITING TO HIM AT TERMINAL ISLAND.  THAT'S THE CONTEXT THAT I13

HAVE FOR THIS IN THE TRANSCRIPT.14

A. SO, THIS WOULD HAVE BEEN AFTER HE WAS RE-ARRESTED?15

Q. COULD HAVE BEEN, YES, WHEN HE WAS CONSIDERING THE16

POSSIBILITY OF WHAT WOULD HAPPEN IF THERE WAS A NEW TRIAL.  17

AND IF YOU COULD, PLEASE, READ FOR US BEGINNING FROM18

LINE SIX DOWN THROUGH LINE 18.19

MR. WILLIAMS:  YOUR HONOR, FOR THE RECORD WE WILL20

IDENTIFY THIS AS -- THE PORTION HE'S GOING TO READ AS EXHIBIT21

5112, DEFENSE 5112.22

THE WITNESS:  IF I AM SUBPOENAED BY THE PROSECUTION23

IN THE EVENT OF A NEW TRIAL, I WOULD RESIST ON FIRST AMENDMENT24

GROUNDS.  I DON'T KNOW FOR WHAT THEY WOULD WANT ME, BUT I25
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WOULD CERTAINLY REFUSE TO ALLOW THEM ANY ACCESS WHATSOEVER TO1

ANY TAPES, LETTERS, FILES, SO FORTH, MADE AVAILABLE TO ME FOR2

PURPOSES OF THE BOOK, AND I COULD MAKE A HELL OF A FREEDOM OF3

SPEECH, AUTHOR-CLIENT RELATIONSHIP, CASE OUT OF IT.4

THIS HAS HAPPENED BEFORE.  WRITERS HAVE REFUSED. 5

THEY'VE BEEN HELD IN CONTEMPT OF COURT.  HAVE ACTUALLY GONE TO6

JAIL.  7

AS AN OLD PARATROOPER FRIEND OF MINE, NOW,8

COINCIDENTALLY, A MOVIE PRODUCER, OFTEN SAYS IF YOU NEVER HAVE9

JUMPED OUT OF AN AIRPLANE, DON'T SAY YOU WOULD.10

(DEFENSE EXHIBIT NUMBER 511211

WAS IDENTIFIED FOR THE RECORD.)12

BY MR. WILLIAMS:13

Q. ALL RIGHT.  NOW, SIR, I'D LIKE TO ASK YOU SOME QUESTIONS14

ABOUT YOUR TESTIMONY ON DIRECT AND IN PARTICULAR I WANT TO15

DIRECT YOUR ATTENTION TO YOUR TESTIMONY ABOUT YOUR INTERACTION16

WITH THE DEFENSE ON THURSDAY, AUGUST 16TH, 1979.17

YOU TESTIFIED, IF I RECALL CORRECTLY, THAT YOU WERE18

PRESENT IN THE ROOM WHEN ATTORNEY BERNIE SEGAL INTERVIEWED19

HELENA STOECKLEY?20

A. THAT'S CORRECT.21

Q. AND AT THE SAME TIME YOU WERE PRESENT WADE SMITH WAS ALSO22

IN THE ROOM?23

A. YES, THERE WERE FOUR OF US.24

Q. AND THERE WAS NO ONE ELSE IN THE ROOM?25
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A. NO ONE ELSE.1

Q. AND YOU WERE SHOWN A TRANSCRIPT FROM THAT DAY WHEN, AT2

ROUGHLY 1:00 P.M. OR SHORTLY THEREAFTER, THAT COURT RESUMES3

AND THE REPORT WAS MADE THAT SOME ADDITIONAL TIME WAS NEEDED4

AND SO COURT WAS RECESSED FOR THE DAY AND MR. SEGAL SAID I5

NEED HER TILL ROUGHLY 2:00.  DO YOU REMEMBER THAT TESTIMONY?6

A. YES, I THINK -- YES, GENERALLY.7

Q. NOW, IT'S BEEN A LONG TIME, BUT LET ME ASK YOU THIS, 8

WHEN YOU LEFT THAT COURTROOM THAT DAY, WHERE DID YOU GO?9

A. I WENT BACK TO -- I BELIEVE I WENT BACK TO THE WITNESS10

ROOM.  STOECKLEY -- NO, I STAYED IN THE COURTROOM, OR I WOULD11

HAVE, I'M JUST PROJECTING WHAT MY PROCEDURE WOULD HAVE BEEN,12

UNTIL THE COURT WAS IN RECESS.  AND AT THAT TIME, I WOULD JUST13

HAVE GONE WITH, AS I DID AT THE END OF COURT JUST ABOUT EVERY14

DAY, GO WITH BERNIE SEGAL AND WITH MACDONALD AND, YOU KNOW,15

EVENTUALLY GO BACK TO THE FRATERNITY HOUSE.  IF STOECKLEY WAS16

STILL IN THAT ROOM, WE COULD HAVE COME BACK AND HAD SOME17

DISPOSITION.18

HER WHEREABOUTS FOR THE WEEKEND WERE UNDER SOME19

DISCUSSION BECAUSE SHE WASN'T GOING TO BE HELD IN -- SHE20

WASN'T GOING TO BE LOCKED UP, BUT THEY DIDN'T WANT HER TO21

LEAVE.  SO, SOMEBODY GOT HER A MOTEL ROOM AND IT WAS ALL THOSE22

KIND OF ARRANGEMENTS GOING ON.23

Q. RIGHT.  AND I UNDERSTAND IT'S BEEN A LONG TIME.  I'M NOT24

TRYING TO PUT YOU ON THE SPOT OTHER THAN YOU'VE TALKED ABOUT25
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IT EARLIER TODAY SO I NEED TO FOLLOW UP WITH YOU ABOUT IT.1

A. SURE.2

Q. IS IT FAIR TO SAY THAT YOU DON'T SPECIFICALLY RECALL3

EVERY MINUTE OF WHERE YOU WERE FROM WHEN COURT ENDED THROUGH4

THE REST OF THE DAY AUGUST 16TH, 1979?5

A. I DON'T THINK I SPECIFICALLY RECALL EVERY MINUTE OF EVERY6

DAY AFTER COURT FOR ANY DAY DURING THE SIX WEEK TRIAL, YOU7

KNOW.  I KNOW WHAT THE NORMAL PRACTICE WAS AND DEVIATIONS FROM8

THAT WOULD STICK OUT IN MY MIND, BUT -- 9

Q. AND BECAUSE OF HIS EGO, YOU FEEL LIKE BERNIE SEGAL WOULD10

DEFINITELY HAVE HAD YOU THERE IF HE HAD TALKED TO HELENA11

STOECKLEY?12

A. I AM CONVINCED OF THAT.  HE MADE A BIG POINT OF WANTING13

ME THERE.  AND HE AND WADE HAD SOME DISCUSSIONS ABOUT THAT14

WHICH WADE -- I WAS ACTUALLY PRIVY TO -- WADE WAS OBJECTING. 15

HE SAID, BERNIE, THAT'S NOT HOW -- YOU KNOW, WE DON'T DO IT16

THAT WAY DOWN HERE.  I DON'T THINK THIS IS A GOOD IDEA.  YOU17

KNOW, WE SHOULDN'T HAVE HIM PRESENT WHEN YOU'RE TALKING TO A18

WITNESS.  AND BERNIE SAID, NO, NO, I WANT HIM THERE.  SO,19

THAT'S HOW THAT WENT.20

Q. BUT YOU COULD AGREE WITH ME, I THINK, THAT IT'S AT LEAST21

POSSIBLE THAT BERNIE COULD HAVE SPOKEN TO MS. STOECKLEY AGAIN22

THAT DAY WITHOUT YOU KNOWING ABOUT IT?23

A. I WOULD HAVE KNOWN ABOUT IT AND I CERTAINLY WOULD HAVE24

KNOWN ABOUT IT IF SHE HAD SAID ANYTHING HELPFUL TO THE DEFENSE25
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BECAUSE BERNIE WOULD HAVE BEEN ON TOP OF THE WORLD.  AND,1

BELIEVE ME, HE WAS NOT.2

Q. BUT YOU DON'T REMEMBER WHERE YOU WERE EVERY MINUTE FOR3

THE REST OF THAT DAY?4

A. THAT'S CORRECT.5

Q. AND SO IT IS POSSIBLE THAT BERNIE COULD HAVE BEEN6

SOMEWHERE THAT YOU DON'T REMEMBER DOING SOMETHING THAT YOU7

DIDN'T KNOW ABOUT?8

A. NO, WHEN BERNIE WENT TO THE BATHROOM, I DIDN'T FOLLOW9

HIM.  HE COULD HAVE BEEN -- YOU KNOW, IT IS POSSIBLE, YES,10

SIR.11

Q. ALL RIGHT.  LET'S MOVE NEXT AND TALK ABOUT YOUR ESKATROL12

THEORY.  AND I WANT TO START BY TALKING ABOUT THE ORIGIN OF13

THAT AND WHERE ALL THAT CAME FROM.  14

AND IF YOU LOOK AT THE SCREEN -- MY UNDERSTANDING15

WAS THAT YOU FOUND THESE NOTES AND THAT YOU TALKED TO JEFFREY16

MACDONALD ABOUT THESE NOTES AND THAT HE TOLD YOU THAT HE HAD17

BEEN REQUESTED TO WRITE A DETAILED ACCOUNT.  AND IN18

PARTICULAR, THE TESTIMONY FROM THE CASE IN CALIFORNIA19

INDICATED THAT THE POINT WAS THAT MACDONALD SAID HE FOUND IT20

VERY DIFFICULT TO TALK ABOUT THE EVENTS OF THAT NIGHT AND IT21

SORT OF MIGHT BE EASIER FOR HIM TO JUST WRITE OUT AN ACCOUNT. 22

DO YOU REMEMBER THAT?23

A. YES, HE HAD -- YEAH.  YES.  AT SOME POINT HE SAID THAT24

THE REASON HE WROTE THIS OUT RATHER THAN JUST TALKING TO HIS25
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LAWYERS ABOUT IT WAS HE FOUND IT HARD TO TALK ABOUT IT AND IT1

MIGHT BE EASIER IF HE JUST PUT IT IN WRITING.2

Q. SURE.3

MR. WILLIAMS:  IF I COULD HAVE JUST A MOMENT, YOUR4

HONOR, TO -- 5

THE COURT:  YES.6

(PAUSE.)7

BY MR. WILLIAMS:8

Q. AND SO YOU MENTIONED THE FACT THAT YOU WERE THERE IN9

CALIFORNIA.  AND I THINK IT'S AGAIN MY UNDERSTANDING, CORRECT10

ME IF I'M WRONG, THAT DR. MACDONALD STILL HAD A CONDOMINIUM IN11

CALIFORNIA AT THE TIME?12

A. YES, HE DID.13

Q. AND YOU WERE THERE IN CALIFORNIA BECAUSE YOU WERE GOING14

TO TAKE A LOOK AT HIS NOTES, BUT I BELIEVE THERE WAS TESTIMONY15

ALSO THAT YOU WERE THERE BECAUSE YOU HAD A PUBLICITY TOUR FOR16

AN UPCOMING BOOK?17

A. NO, THAT WAS NOT THE SAME TIME.  MY BOOK ON ALASKA WASN'T18

PUBLISHED UNTIL THE FALL OF 1980, AND THIS WAS THE FALL OF19

'79.  SO, I WAS THERE ONLY TO SEE MACDONALD AT TERMINAL ISLAND20

AND TO GATHER UP ALL THE MATERIALS THAT HE HADN'T BROUGHT TO21

RALEIGH FOR THE TRIAL.22

Q. SO, THERE WAS A PUBLICITY TOUR, BUT IT WASN'T AT THAT23

TIME?24

A. IT WAS 1980.  IT WAS A YEAR LATER.25
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Q. AND YOU WERE THERE JUST IN THE CONDO OR JUST FOR THIS1

PURPOSE, I UNDERSTAND.  LET ME DIRECT YOUR ATTENTION TO THE2

SCREEN AND YOU MENTIONED THAT YOU LOOKED AT THE DOCUMENTS AND3

I THINK YOU USED THE SAME LANGUAGE TODAY, YOU WENT THROUGH4

BOXES AND BOXES OF DOCUMENTS, THERE WAS A TON OF BOXES.5

A. YES, I SEE WHERE I SAID THAT.  YEP.6

Q. AND YOU ALSO SAID THAT YOU WENT THROUGH EVERYTHING THAT7

WAS IN THE AREA OF THE CONDO WHERE THE MATERIAL RELATED TO THE8

CASE WAS KEPT.  DO YOU SEE THAT?9

A. YES, I DO.10

Q. AND YOU WERE ASKED, DR. MACDONALD TOLD YOU YOU COULD DO11

THAT, RIGHT?  AND WHAT WAS YOUR ANSWER?12

A. HE SURE DID.13

Q. YOU WERE ALSO ASKED, AND HE TOLD YOU YOU COULD TAKE SOME14

DOCUMENTS, IS THAT RIGHT?  AND WHAT WAS YOUR ANSWER?15

A. YEAH, HE TOLD ME I COULD TAKE BACK ANYTHING I WANTED.16

Q. AND IT WAS DURING THIS TIME THAT YOU FOUND THESE NOTES17

CONCERNING THE ESKATROL, IS THAT A RIGHT UNDERSTANDING?18

A. YES, IT WAS THE FALL -- NOVEMBER OF '79.19

Q. NOW, LOOKING AT THIS PAGE HERE FROM YOUR BOOK IN FATAL20

VISION, I'VE HIGHLIGHTED THE PART THAT YOU'VE ALREADY READ AND21

THESE QUOTING THE NOTES I BELIEVE CORRECTLY THIS TIME; I HAD22

LOST 12 TO 15 POUNDS IN THE PRIOR THREE TO FOUR WEEKS IN THE23

PROCESS USING THREE TO FIVE CAPSULES OF ESKATROL SPANSULE.  DO24

YOU SEE THAT?25
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A. YES, I DO.1

Q. AND I BELIEVE WE'VE ALREADY HAD SOME DISCUSSION, THE2

NOTES DID NOT SAY IF THAT WAS THREE TO FIVE CAPSULES PER DAY3

EVERY DAY FOR THREE TO FOUR WEEKS OR WHETHER THAT WAS A TOTAL4

OF THREE TO FIVE CAPSULES OVER THE ENTIRE THREE TO FOUR WEEKS. 5

THE NOTES ARE JUST SILENT ON THAT PARTICULAR POINT.6

A. THEY ARE, BUT THE LOGICAL INFERENCE WOULD BE IT WASN'T7

JUST ONE PILL A WEEK.8

Q. AND YOU WERE ASKED ABOUT THIS IN THE TRIAL IN CALIFORNIA9

AND YOU WERE ASKED IN PARTICULAR IF THERE WAS ANY EVIDENCE OF10

A DAILY USE.  AND IF YOU COULD PLEASE READ YOUR ANSWER IN THE11

HIGHLIGHTED PORTIONS?12

A. THERE WAS NO EVIDENCE PRESENTED IN COURT AND FOUND TO BE13

TRUE BY A JURY AND UPHELD BY APPELLATE COURTS THAT SAID HE14

TOOK THREE TO FIVE PER DAY.15

Q. YOU ALSO WERE ASKED ABOUT THAT AGAIN.  SOMEONE ASKED YOU16

-- THE ATTORNEY I BELIEVE ASKED YOU, DR. MACDONALD CONSUMING17

THE DRUG IS THAT JUST MORE THAN SURMISAL?  AND WHAT WAS YOUR18

ANSWER THERE?19

A. BASED ON THE NOTES, WHICH WERE MADE AVAILABLE TO ME BY20

HIM, I DON'T THINK THERE'S MUCH QUESTION ABOUT WHETHER OR NOT21

HE WAS CONSUMING THE DRUG.  THE QUESTION MAY BE HOW MUCH AND22

WHEN.23

Q. AND IN YOUR BOOK YOU ADDRESS THAT WITH THE QUOTED PART24

THERE WHICH SAYS HOW MUCH HE MIGHT HAVE BEEN CONSUMING WILL25
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FOREVER BE, TO EMPLOY A PHRASE USED BY FREDDY KASSAB BEFORE1

THE GRAND JURY, QUOTE, A DARK AREA.  IS THAT RIGHT?2

A. I SEE THAT.  YES, SIR.3

Q. NOW, IN ADDITION TO WRITING ABOUT THE DRUG, YOU ALSO4

WROTE ABOUT THE DRUG TESTING THAT WAS DONE ON DR. MACDONALD5

SHORTLY AFTER THE MURDERS OCCURRED.  DO YOU REMEMBER THAT?6

A. YES, I DO.7

Q. AND IN YELLOW THERE YOU WROTE THAT THE CHEMIST HAD NEVER8

BEEN INSTRUCTED TO TEST FOR THE PRESENCE OF AMPHETAMINES AND,9

IN FACT, THE EQUIPMENT AVAILABLE AT THE CID LABORATORY AT THE10

TIME WOULD NOT HAVE ENABLED HIM TO DO SO.  DO YOU SEE THAT?11

A. YES, I DO.12

Q. AND SO YOU'RE TELLING THE READER THAT THE BLOOD AND URINE13

CAME IN FOR TESTING, BUT THE EQUIPMENT AT THE CID LAB WAS14

SIMPLY NOT AVAILABLE TO TEST FOR AMPHETAMINES?15

A. YES, THAT'S RIGHT, AND THAT WAS CONFIRMED IN 1987 BY THE16

ARMY CHEMIST, MR. BARBATO, WHO TESTIFIED AT THE CIVIL TRIAL.17

Q. SURE.  WELL, LET'S TAKE A LOOK AT THAT.  FIRST YOU WERE18

ASKED ABOUT THE SOURCE FOR THAT INFORMATION THAT YOU WROTE19

THERE AND WHAT WAS YOUR ANSWER AS SHOWN IN YELLOW?20

A. WELL, AS I SAY EARLIER IN THE PARAGRAPH, I MADE A FREEDOM21

OF INFORMATION REQUEST FOR THE LABORATORY NOTES AND THAT, IN22

CONJUNCTION WITH A CONVERSATION I HAD WITH MR. MURTAGH,23

PERSUADED ME THAT THAT PARAGRAPH WAS SUBSTANTIALLY ACCURATE.24

Q. AND THAT WOULD BE MR. MURTAGH WHO ALSO SITS AT COUNSEL25
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TODAY, IS THAT RIGHT, FOR THE GOVERNMENT, THE PROSECUTOR MR.1

MURTAGH?2

A. THAT'S CORRECT.3

Q. YOU SPOKE ON THAT A LITTLE FURTHER IN THE TRIAL, AND IF4

YOU COULD READ THE PORTIONS THAT ARE HIGHLIGHTED AGAIN THERE5

IN YELLOW.6

A. AND THERE WERE, AS I RECALL, A COUPLE OF PAGES OF7

TYPEWRITTEN NOTES AND MAYBE EVEN SOME GRAPH TYPE PAPER SHOWING8

TESTING THAT WAS OR WASN'T DONE.  9

AND DID THESE NOTES SAY THAT TESTING WAS NOT DONE10

FOR AMPHETAMINES?  11

MY RECOLLECTION IS THAT IT WAS MR. MURTAGH WHOSE12

INTERPRETATION OF THOSE NOTES I RELIED UPON.13

Q. SO, YOU RELIED UPON MR. MURTAGH'S INTERPRETATION FOR THAT14

SECTION?15

A. THAT'S WHAT IT SAYS HERE, WHICH WAS CLOSER TO THE TIME16

THAN TODAY IS.17

Q. AND YOU WERE UNDER OATH?18

A. OH, YES.19

Q. AND INTENDED TO TELL THE TRUTH THEN?20

A. ABSOLUTELY.21

Q. LET'S TAKE A LOOK THEN AT MR. BARBATO, I THINK YOU SAID,22

WHO TESTIFIED.  HE WAS THE MAN WHO PERFORMED THE ACTUAL23

TESTING ON THE BLOOD AND THE URINE.  24

WE'RE LOOKING HERE AT PAGE 92 AND I DIRECT YOUR25
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ATTENTION TO -- WELL, I'LL JUST ASK IT.  THERE WAS A QUESTION1

THERE, THE QUESTION WAS WHETHER IN HIS REPORT DID HE SAY THAT2

THERE WAS NO EVIDENCE OF NARCOTICS OR DANGEROUS DRUGS?  3

AND THEN HE ANSWERED, I THINK THE REPORT BASICALLY4

SAYS THE EXAM DID NOT REVEAL THE PRESENCE, WHICH MEANS IT DID5

NOT REVEAL THE PRESENCE BASED ON THE TEST THAT I CONDUCTED. 6

AND FURTHER DOWN HE SAYS I DID NOT DETECT THE DRUGS.7

NOW, WE'RE GOING TO GO -- WALK THROUGH THAT AND I'LL8

BE SURE THAT WE COVER YOUR POINT AS WELL, BUT, FIRST, JUST SO9

WE UNDERSTAND OUR TERMINOLOGY, THERE WAS TESTIMONY THERE ABOUT10

WHAT WERE CONSIDERED DANGEROUS DRUGS BY THE ARMY.  11

AND IF YOU COULD READ THE ANSWER THAT MR. BARBATO12

GAVE, LINES 15 TO 17.13

A. OKAY.  MR. BARBATO SAID I BELIEVE THAT THAT WAS A 14

GENERAL TERM THAT WAS USED TO APPLY TO DRUGS THAT WERE IN SOME15

WAY CONTROLLED BY FEDERAL LAWS OR MILITARY LAWS, CODE OF16

CONDUCT RULES.17

Q. AND THEN IF YOU COULD READ THE YELLOW PORTION THERE AT18

LINES 21 THROUGH 25.19

A. I THINK IT WAS GENERALLY A CATCH ALL PHRASE TO TRY TO20

INDICATE CONTROLLED SUBSTANCES THAT WERE CONTROLLED BY FEDERAL21

STATUTE.  22

AND WERE AMPHETAMINES, AT THAT TIME, CONTROLLED BY23

FEDERAL STATUTE?24

Q. AND HIS ANSWER?25
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A. I BELIEVE THEY WERE.  1

SO, THEY WERE DANGEROUS DRUGS?  2

YES.  3

SO, THE STATEMENT ON PAGE 612 OF THAT SAME BOOK4

WHICH SAYS THAT AMPHETAMINES WERE NOT CONSIDERED A DANGEROUS5

DRUG BY MILITARY AUTHORITIES IS NOT CORRECT?  6

I GUESS YOU'RE CORRECT ON THAT.7

Q. ALL RIGHT.  NOW, AS YOU'VE NOTED, THERE WAS CONVERSATION8

ABOUT WHETHER THE TESTING THAT HE DID WOULD BE ABLE TO DETECT9

ANYTHING.  AND WE'RE LOOKING HERE AT -- LOOKING HERE AT10

ANOTHER SECTION OF THE TRIAL TESTIMONY.  I BELIEVE YOUR11

ATTORNEY, MR. KORNSTEIN, ASKED MR. BARBATO FOR AMPHETAMINES,12

CAN YOU TELL US THE MINIMUM AMOUNT THAT YOUR EQUIPMENT WOULD13

HAVE IDENTIFIED AT THAT TIME.  AND DROPPING DOWN, YOU CAN SEE14

YOUR ATTORNEY ALSO SAYS DOES IT MEAN THAT YOUR EQUIPMENT COULD15

NOT AT THAT TIME DETECT LESS THAN THAT LETHAL DOSE OF16

AMPHETAMINE?  17

AND HE ANSWERED, WELL, IT MEANS THAT -- IT MEANS THE18

EQUIPMENT WOULD NOT BE THE EQUIPMENT OF CHOICE TO DO THAT TYPE19

OF ANALYSIS.  DO YOU SEE THAT THERE?20

A. YES, I DO.21

Q. SO, MR. BARBATO IS SAYING THE EQUIPMENT THAT HE USED IN22

THE LAB WOULD NOT HAVE BEEN ABLE TO DETECT AMPHETAMINES AT23

LESS THAN A LETHAL DOSE?24

A. THAT'S MY RECOLLECTION OF WHAT HE'S TESTIFIED TO.25
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Q. NOW, HE WENT ON TO TALK ABOUT OTHER EQUIPMENT IN THE LAB. 1

AND IF YOU COULD READ THE HIGHLIGHTED PORTION AT LINES EIGHT2

TO NINE?3

A. WELL, THERE WAS A GAS CHROMATOGRAPH THAT WAS AVAILABLE IN4

THE LABORATORY, WHICH I WAS NOT AT THAT POINT QUALIFIED TO5

USE.  AND, IN FACT, IN THE YEAR AND A HALF THAT I WAS ASSIGNED6

TO THAT LAB I NEVER USED THAT PIECE OF EQUIPMENT.7

Q. SO, IN HIS LAB WHERE HE DID THE TESTING THERE WAS A8

SEPARATE INSTRUMENT CALLED A GAS CHROMATOGRAPH THAT WAS9

AVAILABLE, BUT HE JUST WASN'T QUALIFIED TO USE IT?10

A. THAT'S WHAT HE SAYS.11

Q. AND THEN DROPPING DOWN TO LINES 15 THROUGH 19, DO YOU SEE12

ALSO THAT HE SAID THAT IN RETROSPECT THAT WOULD HAVE BEEN AN13

INSTRUMENT THAT WOULD HAVE BEEN ORDERS OF MAGNITUDE MORE14

SENSITIVE TO USE THAN THE INSTRUMENT THAT I DID USE, BUT,15

UNFORTUNATELY, I WAS UNQUALIFIED TO USE IT SO, THEREFORE, IT16

WAS BASICALLY UNAVAILABLE TO ME.  DO YOU SEE THAT?17

A. I DO.18

Q. IT WAS AVAILABLE IN THE LAB, BUT NOT AVAILABLE TO HIM19

BECAUSE OF HIS LACK OF TRAINING?20

A. THAT'S WHAT HE'S SAYING, YEP.21

Q. AND IN PARTICULAR HE WAS ASKED THE GAS CHROMATOGRAPH THAT22

YOU SAID WOULD BE SIGNIFICANTLY MORE SENSITIVE WOULD HAVE BEEN23

ABLE TO DETECT LESS THAN LETHAL DOSES OF AMPHETAMINES, TO YOUR24

KNOWLEDGE, ISN'T THAT RIGHT?  AND WHAT DID HE SAY?25
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A. HE SAID, YES, I BELIEVE THAT IS CORRECT.1

Q. I'D LIKE TO TAKE YOU BACK TO THE INFORMATION THAT YOU2

SAID OR THE INTERPRETATION YOU SAID THAT YOU GOT FROM MR.3

MURTAGH, AND I SHOW YOU AGAIN JUST TO REFRESH YOU, THAT YOU4

SAID THAT THESE NOTES WERE INTERPRETED BY MR. MURTAGH.  AND5

YOU SAID MY RECOLLECTION IS THAT IT WAS MR. MURTAGH WHOSE6

INTERPRETATION OF THOSE NOTES I RELIED UPON.  7

MR. MURTAGH, THE PROSECUTOR, RIGHT?8

YES, SIR.  9

DO YOU SEE THAT THERE?10

A. I DO.11

Q. WHEN DID YOU START USING THE PROSECUTOR, MR. MURTAGH, TO12

INTERPRET THE SOURCE MATERIAL FOR YOUR BOOK?13

A. I DON'T THINK I STARTED TALKING TO THE PROSECUTION UNTIL14

-- I CAN'T EVEN REMEMBER THE FIRST TIME, BUT IT WAS -- IT15

WASN'T RIGHT AWAY BECAUSE THEY WOULDN'T TALK TO ME.16

Q. WELL, WHEN DID YOU STOP USING THE PROSECUTOR, MR.17

MURTAGH, TO INTERPRET SOURCE MATERIAL FOR YOUR BOOK?18

A. I WOULD SAY -- WELL, THE BOOK WAS PUBLISHED IN 1983.  I19

DON'T KNOW IF THERE WAS A DAY WHEN -- A DAY WOULD COME WHEN I20

WOULDN'T ASK ANYBODY FOR ANY INTERPRETATIONS BECAUSE IT WAS21

BEYOND THAT POINT.22

Q. SO, IS YOUR ANSWER YOU DON'T REMEMBER WHEN YOU STOPPED23

USING MR. MURTAGH TO INTERPRET THE SOURCE MATERIAL?24

A. I CAN'T GIVE YOU A DATE.25
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Q. HOW MANY TIMES DID YOU CONSULT WITH MR. MURTAGH ABOUT1

WHAT SHOULD GO IN YOUR BOOK?2

A. I WENT DOWN TO WASHINGTON AND SPENT SOME TIME WITH HIM IN3

HIS OFFICE.  I THINK JUST ONE DAY.  AND WE WOULD TALK ON THE4

PHONE FROM TIME TO TIME.  I WOULD HAVE QUESTIONS ABOUT THEIR5

TACTICS DURING THE TRIAL AND, YOU KNOW, OTHER THINGS WOULD6

COME UP.  AND IF I NEEDED TO CHECK SOMETHING THAT I KNEW HE7

HAD BEEN INVOLVED IN AND HE COULD ANSWER A QUESTION, I WOULD8

ASK HIM.9

Q. DID YOU GIVE A COPY OF THE BOOK TO MR. MURTAGH BEFORE IT10

WAS PUBLISHED?11

A. NO, I DID NOT.12

Q. HAVE YOU EVER CHANGED OR REVISED ANYTHING IN THE BOOK13

BASED ON FURTHER INFORMATION RECEIVED FROM MR. MURTAGH?14

A. NO, THE BOOK -- THE BASIC TEXT OF THE BOOK IS WHAT WAS15

PUBLISHED IN 1983.  I HAVE WRITTEN A COUPLE OF EPILOGUES16

AFTERWARDS, BUT HAVEN'T GONE BACK AND CHANGED ANYTHING IN THE17

BODY OF THE TEXT.18

Q. AND DIRECTING YOUR ATTENTION AGAIN TO THE SCREEN.  AGAIN,19

ON YOUR TWITTER ACCOUNT, THIS WAS WEDNESDAY, YOU SAID IT LOOKS20

LIKE BACK TO THE FUTURE, BUT GOOD TO RECONNECT WITH OLD PALS. 21

IS MR. MURTAGH ONE OF YOUR OLD PALS?22

A. I'D SAY I CONSIDER HIM A FRIEND NOW, YEAH.  AND WITH MR.23

SMITH TOO.  IT WAS GREAT TO SEE WADE AGAIN.  AND JIM24

BLACKBURN, IT WAS GREAT TO SEE HIM TOO.25
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Q. LET'S GO BACK TO YOUR BOOK, SIR, AND I'VE GOT IT ON THE1

SCREEN FOR YOU, FATAL VISION PAGE 613.  AND I'LL SUMMARIZE2

THIS BECAUSE I'D LIKE TO MOVE ALONG.3

MR. WILLIAMS:  AND, YOUR HONOR, IF I COULD, I WOULD4

JUST COMMUNICATE TO THE COURT I BELIEVE IF I COULD HAVE UNTIL5

1:15, I THINK WE COULD FINISH THIS AND ALLOW THE WITNESS TO6

TRAVEL HOME IF THAT'S ACCEPTABLE TO THE GOVERNMENT AND THE7

COURT.8

MR. BRUCE:  NO OBJECTION.9

THE COURT:  SURELY.  THANK YOU.10

BY MR. WILLIAMS:11

Q. YOU SAID IN THE BOOK THAT USE OF THREE TO FIVE ESKATROL12

SPANSULES PER DAY COULD HAVE HAD A MARKED EFFECT ON A PERSON13

AND YOU WENT THROUGH THE PHYSICIANS' DESK REFERENCE AND YOU14

NOTED THE SYMPTOMS; MARKED INSOMNIA, TENSENESS, IRRITABILITY,15

HYPERACTIVITY.  I WON'T REPEAT ALL OF THEM, BUT I'M REFERRING16

TO THAT SAME LIST THAT YOU READ EARLIER.  DO YOU SEE THAT17

THERE?18

A. YES, I DO.19

Q. YOU WERE ASKED ABOUT THIS AT THE CIVIL TRIAL AND IN20

PARTICULAR I BELIEVE THE QUESTION THAT WAS ASKED WAS THIS, 21

THE QUESTION WAS HOW MANY PEOPLE -- WHO DID YOU TALK TO THAT22

SHOWED -- THAT TOLD YOU THAT DR. MACDONALD MANIFESTED SYMPTOMS23

OF OVERUSE OF ESKATROL IN THE WEEKS BEFORE FEBRUARY 19 -- OR24

FEBRUARY 17TH, 1970?  DO YOU SEE THAT QUESTION?25
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A. YES, I DO.1

Q. HOW MANY PEOPLE DID YOU TALK TO, IT SAYS, TO SEE IF DR.2

MACDONALD MANIFESTED THESE SYMPTOMS.  AND WHAT WAS YOUR3

ANSWER?4

A. I SAID NO ONE.  I NEVER ASKED ANYONE THAT QUESTION.5

Q. YOU ALSO SAY IN YOUR BOOK AND, AGAIN, I'M HIGHLIGHTING6

PORTIONS YOU'VE ALREADY QUOTED, THAT A PERSON CAN HAVE A RAGE7

REACTION, ESPECIALLY WHEN THEY HAVE SOME PRE-EXISTING OR OTHER8

PSYCHOLOGICAL CONDITION.  AND YOU CAN SEE THERE THAT IT9

REFERENCES OUTSIDE STRESSES.  IT REFERENCES SLEEP DEPRIVATION. 10

IT ALSO TALKS ABOUT A PERSON SUFFERING FROM A NARCISSISTIC11

PERSONALITY DISORDER.12

AND I BELIEVE IN YOUR BOOK, AT LEAST AS I UNDERSTAND13

IT, YOU MENTION THAT YOU FELT LIKE SLEEP DEPRIVATION COULD BE14

AN ISSUE AND THE WAY THAT YOU SPECULATED HE INTERACTED WITH15

WOMEN, PERHAPS, A NARCISSISTIC PERSONALITY DISORDER COULD BE16

AN ISSUE.17

A. BASED ON THE READING I'VE DONE ABOUT THE NARCISSISTIC18

PERSONALITY DISORDER, THERE WERE ELEMENTS IN HIS CHARACTER AND19

PERSONALITY THAT WOULD SEEM TO PUT HIM IN THAT CATEGORY.  20

I BELIEVE DR. STONE CAME OUT AS AN EXPERT WITNESS21

AND TESTIFIED, A PSYCHIATRIST FROM NEW YORK, TESTIFIED AT THE22

CIVIL SUIT IN 1987 ABOUT THIS ASPECT OF IT.23

Q. HE DID.  DR. STONE, WHO NEVER EXAMINED DR. MACDONALD, IS24

THAT CORRECT?25
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A. NO, I DON'T THINK HE EVER DID.1

Q. RIGHT.  SO, HE MADE AN OPINION WITHOUT SEEING THE2

PATIENT.  BUT IF I COULD TAKE YOU BACK TO THIS TRANSCRIPT, I3

WANT TO ASK YOU ABOUT THE SLEEP DEPRIVATION BECAUSE IN YOUR4

BOOK YOU MENTION THAT DR. MACDONALD, A PHYSICIAN WITH THE5

ARMY, ALSO DID SOME MOONLIGHTING.  IN OTHER WORDS, WORKED PART6

TIME AT OTHER AREA HOSPITALS.  AND THERE WAS SOME SPECULATION7

ABOUT SLEEP DEPRIVATION FROM THAT.8

AND SO THE QUESTION WAS ASKED OF YOU IN THE PREVIOUS9

TRIAL; ALSO BY JANUARY, OF COURSE, HE WAS MOONLIGHTING AT CAPE10

FEAR VALLEY -- AND THEN THE PARTICULAR QUESTION IS PUT ON THE11

NEXT PAGE, IT'S THIS; MY QUESTION TO YOU NOW IS DID YOU TALK12

TO ANYONE AT, LET US SAY, CAPE FEAR WHO KNEW OF THE13

MOONLIGHTING THAT DR. MACDONALD HAD BEEN DOING?  AND WHAT WAS14

YOUR ANSWER?15

A. NO, SIR.16

Q. ANOTHER HOSPITAL.  DID YOU EVER TALK TO ANYONE AT HAMLET17

HOSPITAL, ANOTHER PLACE THAT YOU SAID THAT HE WAS18

MOONLIGHTING?  AND WHAT WAS YOUR ANSWER?19

A. NO, SIR.  AND THEN I SAY, IF I COULD?20

Q. SURE.21

A. THANK YOU.  I SAID I KNEW THAT HE HAD WORKED A 24 HOUR22

SHIFT AT HAMLET HOSPITAL IN THE TIME PERIOD IMMEDIATELY23

PRECEDING THE MURDERS AND THEN HAD BEEN UP ALL DAY AND WAS24

STILL UP AT -- I KNEW THAT HE WAS EXHAUSTED, SO EXHAUSTED THAT25
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HE WAS LYING DOWN FALLING ASLEEP NEXT TO HIS DAUGHTER1

KIMBERLEY ON THE RUG AT SEVEN O'CLOCK THAT NIGHT AND THEN AT2

TWO O'CLOCK IN THE MORNING HE'S UP WASHING DISHES.3

Q. AND, OF COURSE, WHETHER HE WAS EXHAUSTED HE WOULD KNOW4

THAT.  AND SO YOU WERE ASKED THE QUESTION DID YOU EVER ASK DR.5

MACDONALD HOW MUCH SLEEP HE HAD THE NIGHT BEFORE THE ASSAULT? 6

AND WHAT WAS YOUR ANSWER?7

A. NOT THAT I RECALL.  BECAUSE THERE CAME A POINT IN TIME8

WHEN I RECOGNIZED THAT HE WAS BEING UNTRUTHFUL IN ALL OF HIS9

ANSWERS TO ME.  SO, THERE WAS NO POINT IN ASKING HIM A10

QUESTION IF I JUST KNEW HE WAS GOING TO LIE.11

Q. IF YOU KNEW HE WOULD DO THINGS LIKE QUOTE SOURCE MATERIAL12

INACCURATELY?13

A. WHAT I SAID WAS LIE.14

Q. LET ME ASK YOU NEXT ABOUT THE NARCISSISTIC -- OR THE15

NARCISSISM, IF YOU WILL.  YOU WERE ASKED THE QUESTION DID YOU16

TALK TO ANYONE THAT YOU CAN RECALL THAT YOU WOULD SAY WERE17

FRIENDS, RELATIVES, CO-WORKERS OR COLLEAGUES TO ASK WHETHER18

THEY HAD OBSERVED ANY BEHAVIOR THAT COULD BE TERMED19

PATHOLOGICAL NARCISSISM?  AND WHAT WAS YOUR ANSWER?20

A. NO, I DID NOT.21

Q. YOU WERE THEN ASKED SOME LARGER QUESTIONS, SIR, ABOUT22

WHETHER OR, I'M SORRY, WHEN.  DO YOU SEE AT THE BOTTOM OF THE23

PAGE?  WHEN DID YOU COME TO THE CONCLUSION THAT DR. MACDONALD24

MAY HAVE BEEN TAKING THREE TO FIVE ESKATROL SPANSULES A DAY?25
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AND WHAT WAS YOUR ANSWER?1

A. I DON'T KNOW THAT I EVER CAME TO THAT CONCLUSION.  I2

THINK IT'S MORE SUGGESTED ALONG THE LINES OF A POSSIBILITY3

BASED ON AMBIGUITY IN HIS OWN NOTES AND BASED ON THE EVENTS OF4

THAT NIGHT.5

Q. YOU WERE ALSO ASKED ARE YOU SAYING THAT THAT'S NOT A6

SURMISAL, THAT PART OF THE MOTIVATION FOR THE CRIMES WAS THE7

EFFECT OF THE AMPHETAMINES?  AND WHAT WAS YOUR RESPONSE?8

A. I'M CERTAINLY SAYING THAT I PRESENT IT AS A POSSIBILITY9

AND TWO PARAGRAPHS LATER, AS I ASKED, MIGHT IT BE TOO MUCH TO10

SURMISE?  MY OWN ANSWER TO THE READER IS PERHAPS, WE JUST11

DON'T KNOW THAT.  WE DO KNOW WHAT HAPPENED.12

Q. RIGHT.  NOW, LET ME TAKE YOU BACK -- AND WE'RE GETTING13

TOWARD THE END.  LET ME TAKE YOU BACK AGAIN TO YOUR BOOK WHERE14

YOU QUOTE THIS PART ACCURATELY ABOUT THE WEIGHT LOSS PROGRAM. 15

DR. MACDONALD WROTE I HAD LOST 12 TO 15 POUNDS IN THE PRIOR16

THREE TO FOUR WEEKS.  DO YOU SEE THAT?17

A. YES, I DO.18

Q. I WANT TO DIRECT YOUR ATTENTION TO A LETTER THAT YOU19

WROTE TO DR. MACDONALD DATED JANUARY 16TH, 1980.  IT SAYS,20

DEAR, JEFF -- YOU CAN SEE -- GOT THE FIRST TWO TAPES21

YESTERDAY.  USEFUL AND KEEP THEM COMING.  DO YOU SEE THAT?22

A. YES.  YES, I DO.23

Q. AND THAT'S REFERENCING, I BELIEVE, THE TAPES THAT YOU24

DISCUSSED EARLIER WHERE DR. MACDONALD WAS GIVING YOU25
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ADDITIONAL INFORMATION?1

A. YEAH, HE WOULD MAKE THE RECORDINGS AND SMUGGLE THEM --2

HAVE SOMEBODY TO SMUGGLE THEM OUT OF THE PRISON.3

Q. AND AT THAT POINT YOU, YOURSELF, WERE GOING THROUGH A4

WEIGHT LOSS PLAN.  AND IF YOU WOULD, PLEASE READ THE SECOND5

YELLOW PORTION IN HIGHLIGHTS THERE THAT DESCRIBE IT FOR US AS6

YOU DESCRIBED IT IN YOUR LETTER.7

A. I'M FINALLY BACK TO RUNNING AN HOUR A DAY, THREE DAYS A8

WEEK FOR A WHILE, BUT, MAN, ON ONLY 1,000 TO 1,200 CALORIES9

PER DAY I SURE DO RUN SLOW AND FEEL WEAK, BUT FIVE POUNDS ARE10

OFF AFTER ONLY TEN DAYS OF DIET AND TWO DAYS OF RUNNING.  11

SO, BY THE TIME I'M BACK OUT THERE AT THE END OF12

FEBRUARY OR BEGINNING OF MARCH, I OUGHT TO BE DOWN RIGHT13

SVELTE.  PALE AND TREMBLING, BUT SVELTE.14

Q. WOULD YOU AGREE WITH ME THAT IF A PERSON LOST FIVE POUNDS15

IN TEN DAYS AND THEN CONTINUED TO LOSE WEIGHT AT THAT SAME16

RATE THAT IT WOULD BE TEN POUNDS IN 20 DAYS AND 15 POUNDS IN17

30 DAYS?  WOULD YOU AGREE WITH THAT?18

A. I GUESS THAT'S THE ARITHMETIC, YEAH.  BUT ALTHOUGH, YOU19

KNOW, THE FIRST FIVE POUNDS COME OFF A LOT EASIER THAN THE20

ONES THAT ARE AFTER THAT.21

Q. WELL, NOW, I'LL ASK YOU AGAIN, IF THE PERSON LOST IT AT22

THE SAME RATE, FIVE POUNDS IN TEN DAYS, IF THEY CONTINUED THAT23

FOR A TOTAL OF 30 DAYS, IT WOULD BE TEN POUNDS IN 20 DAYS AND24

THEN 15 POUNDS IN 30 DAYS, CORRECT?25
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A. THAT'S CORRECT.1

Q. AND THAT WOULD BE THE SAME LEVEL OF WEIGHT LOSS THAT DR.2

MACDONALD DESCRIBED IN HIS NOTES?3

A. THAT'S RIGHT.4

Q. BIGGER PICTURE, SIR.  TALKING ABOUT YOUR BOOKS, YOU FIRST5

PUBLISHED FATAL VISION, THE HARD COVER, IN 1983, RIGHT?6

A. THAT'S CORRECT.7

Q. IT LATER CAME OUT IN PAPERWORK?8

A. YES.  ACTUALLY, THE FOLLOWING YEAR.9

Q. IT LATER CAME OUT IN AN AUDIO VERSION?10

A. THE AUDIO PROBABLY WAS THE SAME TIME AS THE HARD COVER.11

Q. AN E-BOOK EDITION HAS COME OUT AUGUST 29TH?12

A. JUST THIS YEAR, THAT'S RIGHT.13

Q. AND A NEW AND BIGGER PRINT EDITION IS ON THE WAY?14

A. IT'S ACTUALLY HERE.15

Q. ONE FINAL QUESTION FOR YOU, SIR.  WOULD YOU AGREE THAT16

THERE IS NO ONE WHO HAS PROFITED FINANCIALLY MORE OFF OF THIS17

STORY THAN YOU?18

A. I CAN'T THINK OF ANYONE WHO WOULD BECAUSE NO ONE'S DONE19

THE WORK I'VE DONE.20

MR. WILLIAMS:  THANK YOU, YOUR HONOR.21

THE COURT:  MR. BRUCE, LET'S STOP FOR THE WEEKEND.22

MR. BRUCE:  THAT'S FINE, YOUR HONOR.23

THE COURT:  WE'RE GOING TO TAKE A RECESS TILL MONDAY24

AT 9:00 A.M.25
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(WHEREUPON, THESE PROCEEDINGS RECESSED AT 1:03 P.M.,1

TO RECONVENE AT 9:00 A.M., ON SEPTEMBER 24, 2012.)2

 I CERTIFY THAT THE FOREGOING IS A TRUE AND ACCURATE
TRANSCRIPT OF SAID PROCEEDINGS.

/s/ STACY SCHWINN, CCR, CVR-M  11/19/12  
STACY SCHWINN, CCR, CVR-M     DATE
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P R O C E E D I N G S 9:00 A.M.1

(DEFENDANT PRESENT.)2

THE COURT:  GOOD MORNING, EVERYONE.  PLEASE BE3

SEATED.  YOU'RE STILL UNDER OATH, MR. MCGINNISS.  4

THE WITNESS:  YES, SIR. 5

THE COURT:  MR. BRUCE, THE WITNESS IS WITH YOU.6

MR. BRUCE:  BEG YOUR PARDON?7

THE COURT:  THE WITNESS IS WITH YOU.8

MR. BRUCE:  OKAY.  THANK YOU, YOUR HONOR.9

JOE MCGINNISS, GOVERNMENT WITNESS, PREVIOUSLY SWORN10

R E D I R E C T    E X A M I N A T I O N 9:00 A.M.11

BY MR. BRUCE:12

Q. MR. MCGINNISS, ON FRIDAY YOU WERE ASKED ON CROSS-13

EXAMINATION ABOUT PROFIT YOU HAD FROM YOUR BOOK, DO YOU RECALL14

THAT?15

A. YES, SIR.16

Q. WOULD YOU HAVE MADE JUST AS MUCH PROFIT IF YOU HAD17

PROCLAIMED JEFFREY MACDONALD'S INNOCENCE?18

A. FAR MORE.  THE STORY WOULD HAVE BEEN -- THE EXCITING19

STORY WOULD BE THIS POOR MAN WAS FALSELY ACCUSED AND THEN20

WRONGLY CONVICTED AND HERE'S THE STORY THAT PROVES HE'S NOT21

GUILTY, THE WHOLE THING'S BEEN A TRAGIC MISTAKE.  THAT'S THE22

STORY PEOPLE REALLY WOULD HAVE WANTED TO READ.23

THE STORY THAT I TOLD WAS SIMPLY THAT A MAN WAS24

ACCUSED OF A CRIME, HE WENT ON TRIAL, HE WAS CONVICTED, AND25

-3227-

Appeal: 15-7136      Doc: 31-3            Filed: 08/16/2016      Pg: 380 of 740 Total Pages:(1820 of 2180)



McGinniss/Redirect Page 1063

September 24, 2012

HE'S GUILTY.  THAT'S NOT A VERY EXCITING STORY.  THAT'S JUST1

MATTER OF FACT.  THAT'S JUST DOG BITES MAN.  THE OTHER WAY IS2

MAN BITES DOG.3

Q. NOW, YOU WERE ASKED ON CROSS-EXAMINATION ABOUT THE4

EXCHANGE OF INFORMATION BETWEEN YOU AND JEFFREY MACDONALD5

AFTER THE TRIAL AS YOU WERE WORKING ON YOUR BOOK.  DO YOU6

RECALL THAT?7

A. YES, I DO.8

Q. NOW, ULTIMATELY, DID YOU WRITE AN ADDENDUM TO YOUR BOOK9

COVERING THAT PERIOD OF TIME?10

A. I WROTE A COUPLE ADDENDUMS.  ONE IN -- I FORGET EXACTLY11

WHEN, BUT THE SECOND WAS IN 1989.12

Q. WELL, LET ME PUT ON THE SCREEN GOVERNMENT EXHIBIT 4019,13

AND ARE YOU ABLE TO RECOGNIZE THAT AS A FATAL VISION EPILOGUE14

YOU WROTE?15

A. YES, THAT'S RIGHT.  THAT'S, I GUESS, TAKEN FROM MY HOME16

PAGE ON MY WEBSITE.17

(GOVERNMENT EXHIBIT NUMBER 401918

WAS IDENTIFIED FOR THE RECORD.)19

Q. ALL RIGHT.  AND YOU WROTE THIS AFTER THE TRIAL IN20

CALIFORNIA, IS THAT RIGHT?21

A. YES, THAT WAS IN 1987.22

Q. OKAY.  AND LET ME MOVE FORWARD TO PAGE 12.  THAT WOULD BE23

EXHIBIT 4019.12.  AND IF YOU COULD START READING WHERE IT SAYS24

DESPITE THE WARNING FLAGS?  AND WE'LL ENLARGE IT FOR YOU.25

-3228-

Appeal: 15-7136      Doc: 31-3            Filed: 08/16/2016      Pg: 381 of 740 Total Pages:(1821 of 2180)



McGinniss/Redirect Page 1064

September 24, 2012

A. DESPITE THE WARNING FLAGS I HAD HELD UP, MACDONALD, MORE1

THAN A FULL YEAR LATER, SIGNED A SECOND RELEASE.  THIS ONE2

REQUESTED BY A PRODUCER IN CONNECTION WITH THE FATAL VISION3

MINI-SERIES, BUT CLEARLY COVERING THE BOOK AS WELL.4

WITH NO ADDITIONS OR DELETIONS, MACDONALD GRANTED ME5

THE, QUOTE, UNLIMITED RIGHT, CLOSE QUOTE, TO QUOTE, DESCRIBE,6

IMPERSONATE, SIMULATE, DEPICT, AND PORTRAY HIM AND TO, QUOTE,7

MAKE USE OF ANY EPISODES IN HIS LIFE AS I IN MY, QUOTE, SOLE8

DISCRETION DEEMED PROPER.9

THE RELEASE ALSO STATED THAT I, QUOTE, MAY EXERCISE10

ALL OR ANY OF THE RIGHTS GRANTED HEREIN WITHOUT CLAIMS,11

DEMANDS OR CAUSES OF ACTION WHETHER FOR LIBEL, DEFAMATION,12

VIOLATION OF RIGHT OF PRIVACY, OR INFRINGEMENT OF ANY LITERARY13

OR OTHER PROPERTY RIGHT OR OTHERWISE INSOFAR AS MACDONALD WAS14

CONCERNED.15

AND THERE IS MORE.  IN ADDITION TO THE RELEASES,16

MACDONALD SENT ME MANY LETTERS IN WHICH HE REITERATED HIS17

AWARENESS THAT HE HAD NO CONTROL OVER THE CONTENT OF MY BOOK. 18

EXAMPLES FROM THE PUBLIC RECORD AVAILABLE TO, BUT IGNORED BY,19

MALCOLM INCLUDE --20

(GOVERNMENT EXHIBIT NUMBER 4019.1221

WAS IDENTIFIED FOR THE RECORD.)22

Q. NOW, CAN YOU IDENTIFY FOR THE COURT WHAT THE REFERENCE TO23

MALCOLM IS?24

A. MALCOLM REFERS TO A WRITER BY THE NAME OF JANET MALCOLM25
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WHO WROTE A TWO-PART SERIES IN THE NEW YORKER MAGAZINE, LATER1

PUBLISHED AS A BOOK, ABOUT MY PROFESSIONAL RELATIONSHIP WITH2

JEFFREY MACDONALD.3

Q. NOW, WE'VE MOVED DOWN THE PAGE ON THE SCREEN AND JUST4

READ THOSE THREE BULLET POINTS THERE.5

A. OKAY.  APRIL 14TH, 1982.  THIS IS FROM MACDONALD TO ME. 6

I HAVEN'T EVER ASKED YOU FOR ANY FAVORS RE: THE BOOK AND I7

DON'T NORMALLY THINK IT'S MY PLACE TO DO SO.  MACDONALD THEN8

ACKNOWLEDGED HIS RECOGNITION THAT HE DID NOT HAVE, QUOTE, ANY9

RIGHT TO REVIEW MATERIAL OR ANYTHING ELSE, CLOSE QUOTE, AND10

ADDED, QUOTE, I NEVER ASKED YOU WHAT YOU WERE WRITING OR HOW11

YOU FEEL ABOUT ANYTHING; I.E., ME, BERNIE, EVIDENCE, ET12

CETERA, ET CETERA.13

APRIL 27TH, 1982.  FOLLOWING A MEETING WITH AN14

ASSOCIATE OF F. LEE BAILEY'S IN WHICH MACDONALD TRIED15

UNSUCCESSFULLY TO PERSUADE BAILEY TO TAKE HIS CASE, QUOTE,16

BAILEY'S ASSOCIATE WAS TOTALLY AGHAST THAT I HAD NO ARTISTIC17

CONTROL OVER THE BOOK, CLOSE QUOTE.18

AUGUST 22ND, 1982.  I HAD MADE MYSELF A PROMISE, IN19

ITALICS, NOT TO QUESTION YOU ON THE BOOK.  I'VE TOLD YOU, AND20

I MEAN IT, THAT I HAVE DECIDED TO GO WITH YOU WITHOUT ANY21

CONTROLS TO PROTECT ME AS I COULD HAVE GOTTEN WITH A LESSER22

WRITER, CLOSE QUOTE.23

Q. OKAY.  THANK YOU.  NOW, DURING CROSS-EXAMINATION ON24

FRIDAY, YOU WERE SHOWN SOME EXCERPTS FROM THE TRIAL TRANSCRIPT25
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IN CALIFORNIA, IS THAT RIGHT?1

A. YES, SIR.2

Q. AND CAN YOU TELL US WHAT THIS LAWSUIT WAS ABOUT?3

A. THIS LAWSUIT WAS ABOUT MACDONALD BEING ANGRY THAT HE4

HADN'T SUCCEEDED IN CONNING ME, THAT I ACTUALLY WROTE A BOOK5

THAT TOLD THE TRUTH INSTEAD OF WRITING A BOOK THAT WOULD TELL6

THE LIES THAT HE WANTED ME TO TELL.  7

AND BECAUSE WE HAD A CONTRACTUAL RELATIONSHIP, HE8

WAS ABLE TO MAKE UP GROUNDS SUCH AS BREACH OF CONTRACT AND9

BREACH OF THE COVENANT OF GOOD FAITH AND FAIR DEALING AND10

THINGS LIKE THAT.  11

HE COULDN'T SUE FOR LIBEL BECAUSE -- WELL, FOR TWO12

REASONS; ONE, THERE'S NOTHING LIBELOUS IN THE BOOK AND, NUMBER13

TWO, BECAUSE AS A CONVICTED MURDERER HE HAD NO REPUTATION THAT14

COULD HAVE BEEN HARMED.15

UNDER THE LAW, IF YOU'RE CONVICTED OF MURDER, YOU'RE16

WHAT'S CALLED LIBEL PROOF.  YOU CANNOT BE LIBELED BECAUSE17

YOU'VE ALREADY GOT A REPUTATION THAT'S SO BAD THAT NOTHING18

THAT ANYBODY SAYS ABOUT YOU COULD MAKE IT ANY WORSE.19

Q. NOW, THE LAWSUIT WENT FORWARD TO TRIAL, IS THAT CORRECT?20

A. YES, SIR.21

Q. AND IT WAS A PRETTY LENGTHY TRIAL, WASN'T IT?22

A. I BELIEVE THAT TRIAL LASTED LONGER THAN THE CRIMINAL23

TRIAL IN 1979.24

Q. AND YOU TESTIFIED AT SOME LENGTH?25
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A. I DID.1

Q. AND MR. WILLIAMS SHOWED YOU SOME OF YOUR TESTIMONY ON2

FRIDAY?3

A. THAT'S CORRECT.4

Q. AND MR. MACDONALD TESTIFIED AT SOME LENGTH AT THE TRIAL?5

A. WELL, I DON'T REMEMBER HOW MUCH LENGTH, BUT HE DID6

TESTIFY, YES, SIR.7

Q. AND YOU ATTENDED THE TRIAL, IS THAT RIGHT?8

A. OH, YEAH, I WAS THERE.9

Q. NOW, WHAT WAS THE RESULT AT THE END OF THE TRIAL?10

A. AT THE END OF THE TRIAL THE JUDGE GAVE A -- THERE WERE11

SIX JURORS AND THE JUDGE HANDED THEM A 60-SOMETHING -- MORE12

THAN 60 QUESTION VERDICT FORM.  AND THEY WERE TO GO THROUGH13

THE QUESTIONS IN ORDER AND WHEN THEY HAD REACHED UNANIMOUS14

AGREEMENT ON ONE, THEY WOULD MARK DOWN YES OR NO AND THEN MOVE15

ON TO THE NEXT.16

THE VERY FIRST QUESTION ON THAT FORM WAS ABOUT17

MACDONALD'S OBLIGATIONS TO ME AND THE QUESTION -- TO18

PARAPHRASE IT FROM MEMORY NOW, THE QUESTION ASKED WHETHER19

MACDONALD HAD, IN FACT, FULFILLED ALL OF HIS CONTRACTUAL20

OBLIGATIONS TO ME.  THAT'S BEFORE THEY EVEN GOT TO WHAT -- IF21

I EVER HAD ANY OBLIGATIONS TO HIM.  22

AND THEY WERE NOT ABLE TO AGREE ON THAT FIRST23

QUESTION.  THEY SAT THERE FOR THREE DAYS AND ARGUED OVER THAT24

VERY FIRST QUESTION AND NEVER GOT TO THE REST OF THE FORM AND25
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THEY LET THE JUDGE KNOW -- HE HAD GONE OFF TO HAWAII.  THEY1

LET HIM KNOW THAT THEY WERE DEADLOCKED ON THE FIRST QUESTION. 2

SO, HE CAME BACK AND DECLARED A MISTRIAL.3

Q. SO, THAT FIRST TRIAL ENDED IN A MISTRIAL, IS THAT RIGHT?4

A. YES, SIR, IT DID.5

Q. AND THEN WAS THE CASE SETTLED?6

A. YES.  AT THAT POINT, MY PUBLISHER'S INSURANCE COMPANY,7

WHICH TRIED TO ESCAPE INVOLVEMENT -- WHEN I WAS FIRST SUED,8

THEY SAID, WELL, WE DON'T HAVE TO COVER THIS BECAUSE HE DIDN'T9

CALL IT LIBEL AND OUR INSURANCE IS FOR LIBEL AND THIS IS10

SOMETHING ELSE.11

WELL, I HAD TO SUE THAT INSURANCE COMPANY IN FEDERAL12

COURT IN NEW YORK AND JUDGE ROBERT SWEET, FEDERAL DISTRICT13

JUDGE ROBERT SWEET, RULED THAT IN ESSENCE IT WAS A LIBEL SUIT14

IN DISGUISE, THAT MACDONALD WAS SUING ME BECAUSE HE WAS ANGRY15

ABOUT THE CONTENT OF THE BOOK AND HOWEVER HE PHRASED IT THAT16

WAS THE ESSENCE OF IT.  SO, HE FOUND A DECLARATORY JUDGMENT17

THAT THEY WERE OBLIGATED TO PAY ALL COSTS ASSOCIATED WITH MY18

DEFENSE.  19

SO, MY LAWYER SENT THEM A BILL FOR OVER SEVEN OR20

$800,000 AT THE END OF THIS SEVEN WEEK TRIAL IN LOS ANGELES. 21

THE INSURANCE COMPANY IN KANSAS CITY SAID, YOU KNOW, WE DON'T22

-- WE'VE HAD ENOUGH OF THIS, FIND A WAY TO SETTLE THIS CASE.23

SO, THEY NEGOTIATED.  MY LAWYER NEGOTIATED WITH24

MACDONALD'S LAWYERS.  I HAD NOTHING TO DO WITH IT.  AND THEY25
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SETTLED FOR -- THE INSURANCE COMPANY WOULD PAY $325,000.  A1

LOT OF PEOPLE DEVELOPED A MISIMPRESSION THAT SOMEHOW I HAD2

PAID MACDONALD THIS MONEY.  I DIDN'T PAY MACDONALD TEN CENTS. 3

AND ACTUALLY I MADE MONEY ON THE DEAL BECAUSE AS4

PART OF THE SETTLEMENT MACDONALD WAIVED HIS RIGHT TO5

PARTICIPATE IN ANY FUTURE ROYALTIES.  HE HAD BEEN RECEIVING 206

AND THEN UP TO 33 PERCENT OF ROYALTIES FROM THE BOOK AND7

BECAUSE OF THE TERMS OF THE SETTLEMENT HE NEVER RECEIVED8

ANYTHING AFTER THAT.9

SO, THEN HIS FATHER-IN-LAW, FREDDY KASSAB, WENT TO10

STATE COURT IN CALIFORNIA AND UNDER THE CALIFORNIA SON OF SAM11

LAW HE SUED MACDONALD BECAUSE YOU CAN'T PROFIT FROM HAVING12

COMMITTED A CRIME.  AND HE WON THAT SUIT AND THE PROCEEDS WERE13

TAKEN AWAY FROM MACDONALD AND, AS I RECALL, WERE DIVIDED14

BETWEEN -- THERE WAS SOME SET ASIDE FOR THE CARE OF15

MACDONALD'S AILING MOTHER, SOME WAS TO PAY MACDONALD'S LAWYERS16

FEES, AND THE REST WENT TO FREDDY AND MILDRED KASSAB, THE17

PARENTS OF COLETTE.18

Q. ALL RIGHT.  LET ME PUT ON THE SCREEN GOVERNMENT EXHIBIT19

6070.  6-0-7-0.  DO YOU RECOGNIZE THIS AS THE SETTLEMENT20

AGREEMENT OF THE LAWSUIT?  IF YOU NEED ME TO GO THROUGH SOME21

OTHER PAGES, I CAN DO THAT FOR YOU.22

A. YEAH.  YES, I DO RECOGNIZE IT.23

(GOVERNMENT EXHIBIT NUMBER 607024

WAS IDENTIFIED FOR THE RECORD.)25
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Q. ALL RIGHT.  LET'S LOOK DOWN THE MIDDLE OF THAT FIRST PAGE1

AT PAYMENT, PARAGRAPH THREE.  NOW, IT SAYS MCGINNISS WILL2

CAUSE TO BE PAID MACDONALD THE SUM AND YOU JUST EXPLAINED3

THAT, RIGHT?4

A. RIGHT.  THE INSURANCE COMPANY PAID IT.5

Q. ALL RIGHT.  NOW, LET'S MOVE OVER HERE.  YOU DON'T ADMIT6

ANY LIABILITY TO MACDONALD IN THIS AGREEMENT, IS THAT RIGHT?7

A. OH, ABSOLUTELY NOT.8

Q. AND LET'S LOOK AT 6070.5.  CAN YOU SEE THERE AT THE9

BOTTOM OF THE PAGE WHERE -- AND IT GOES OVER TO THE NEXT PAGE10

-- WHERE THE -- LET'S GO OVER TO THE NEXT PAGE -- WHERE THE11

CASE WAS DISMISSED WITH PREJUDICE AS PART OF THE AGREEMENT?12

A. I SEE THAT.13

Q. ALL RIGHT.  NOW, YOU WERE ASKED SOME QUESTIONS ON CROSS-14

EXAMINATION ABOUT DR. BARBATO'S TESTIMONY -- OR HE'S NOT A15

DOCTOR -- MR. BARBATO'S TESTIMONY IN THAT FEDERAL COURT TRIAL16

IN CALIFORNIA, DO YOU REMEMBER THAT?17

A. YES, SIR, THE ARMY CHEMIST.18

Q. OKAY.  LET'S TAKE A LOOK AT GOVERNMENT EXHIBIT 4017.85. 19

AND WOULD YOU LOOK DOWN AT LINE TEN AND READ TO THE BOTTOM OF20

THE PAGE?21

A. LINE TEN.  MY LAWYER, MR. KORNSTEIN, HAS ASKED HIM; FOR22

AMPHETAMINES CAN YOU TELL US THE MINIMUM AMOUNT THAT YOUR23

EQUIPMENT WOULD HAVE IDENTIFIED AT THAT TIME?  24

ANSWER:  WELL, A COMMON NUMBER FOR SOMETHING LIKE25
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AMPHETAMINE, DEXTROAMPHETAMINE, AMPHETAMINE SULFATE, WOULD BE1

APPROXIMATELY A HALF A MILLIGRAM PER MILLILITER OF LIQUID THAT2

YOU WERE PUTTING INTO THE CELL.3

QUESTION:  DO YOU KNOW WHAT THE EFFECT OF SUCH AN4

AMOUNT OF AMPHETAMINE ON A HUMAN BODY WOULD BE?  5

ANSWER:  IT WOULD BE WAY ABOVE A LETHAL DOSE.6

QUESTION:  AND DOES THAT MEAN THAT YOUR EQUIPMENT7

COULD NOT AT THAT TIME DETECT LESS THAN THAT LETHAL DOSE?8

ANSWER:  WELL, IT MEANS THAT THE -- THAT EQUIPMENT9

WOULD NOT BE THE EQUIPMENT OF CHOICE TO DO THAT TYPE OF10

ANALYSIS.11

AND DID YOU HAVE ANY OTHER EQUIPMENT THAT YOU USED12

AT THAT TIME ON THE MACDONALD SAMPLES?  13

ANSWER:  THERE WAS NO OTHER EQUIPMENT THAT I WAS14

QUALIFIED TO --15

Q. WE'LL GO TO THE NEXT PAGE AND IF YOU WOULD CONTINUE16

READING DOWN THROUGH LINE EIGHT.17

A. TO USE THAT WAS IN THE LABORATORY AT THE TIME THAT COULD18

HAVE GIVEN ME BETTER INFORMATION.  19

QUESTION:  NOW, IF A PERSON HAD USED AMPHETAMINES20

THE DAY BEFORE THE SAMPLE WAS TAKEN AND IT WAS LESS THAN A21

LETHAL DOSE, WOULD YOUR TEST HAVE REVEALED THE PRESENCE OF22

SUCH AMPHETAMINES?  23

ANSWER:  UNFORTUNATELY, THE TEST THAT I CONDUCTED24

WOULD HAVE MISSED SOMETHING LIKE THAT.25
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(GOVERNMENT EXHIBIT NUMBER 4017.851

WAS IDENTIFIED FOR THE RECORD.)2

Q. ALL RIGHT.  ON FRIDAY YOU WERE ASKED ON CROSS-EXAMINATION3

ABOUT SOME STATEMENTS IN YOUR BOOK CONNECTING THE POSSIBLE4

ESKATROL WITH CHANGES IN MACDONALD'S BEHAVIOR.  DO YOU5

REMEMBER THAT?6

A. I DO.7

Q. AND YOU SAT THROUGH THE ENTIRE TRIAL OF MACDONALD, RIGHT?8

A. YES, IN RALEIGH.9

Q. ALL RIGHT.  LET'S LOOK AT TRIAL DAY SEVEN, PAGE 182.  AND10

IF YOU WOULD GO DOWN TO LINE 25, WE'RE JUST GOING TO READ ONE11

LINE AND THEN GO OVER TO THE NEXT PAGE.12

A. THE QUESTION STARTS DID SHE EVER SAY ANYTHING TO YOU --13

Q. AND FOR THE RECORD THIS IS THE TESTIMONY OF ELIZABETH14

RAMAGE, DO YOU REMEMBER THAT TESTIMONY?15

A. TO TELL YOU THE TRUTH, I HAVEN'T -- IT'S BEEN SO LONG I16

DON'T REMEMBER CLEARLY WHO THAT WOMAN WOULD BE.17

Q. WELL, MAYBE THE CONTEXT WILL COME TO YOU AS YOU READ. 18

ANYWAY, CONTINUE READING.19

A. WHATEVER THAT FIRST LINE WAS AND THEN IT SAYS CONCERNING20

HER HUSBAND, JEFFREY MACDONALD.  21

ANSWER:  YES, HIS NAME CAME UP IN CONVERSATION.  IT22

WAS THAT EVENING, BUT I CAN'T REMEMBER WHAT TIME THE23

CONVERSATION TOOK PLACE ABOUT HER HUSBAND THAT -- SHE HAD24

MENTIONED THAT HE HAD BEEN MOONLIGHTING THE NIGHT BEFORE IN A25
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SMALL TOWN NEARBY AND HE WAS REALLY TIRED THAT NIGHT WHEN SHE1

LEFT FOR CLASS.  SHE SAID THE PEOPLE HAD BEEN REALLY NICE TO2

HIM AT THIS PLACE WHERE HE HAD MOONLIGHTED.  I BELIEVE SHE3

TOLD ME HE HAD BEEN ASLEEP WHEN SHE LEFT TO COME TO CLASS4

BECAUSE HE WAS SO TIRED FROM WORKING THE NIGHT BEFORE AND THEN5

WORKING AT THE HOSPITAL ON FORT BRAGG THE NEXT DAY.6

Q. OKAY.  NOW --7

A. THIS WOULD BE THE WOMAN I BELIEVE THAT COLETTE GAVE A8

RIDE TO CLASS OR COLETTE -- TO WHOM COLETTE SPOKE THAT NIGHT.9

Q. THE LAST NIGHT OF HER LIFE?10

A. YES, THE LAST NIGHT OF HER LIFE.  NOW, SHOULD I CONTINUE?11

Q. I'M SORRY?12

A. I SHOULD CONTINUE READING?13

Q. NO.  THAT'S FINE.  THANK YOU.  NOW, LET'S MOVE FORWARD TO14

TRIAL DAY 11 AT PAGE 58.  AND WOULD YOU GO TO LINE FOUR?  AND15

THIS IS THE TESTIMONY OF PAMELA KALIN, THE BABYSITTER.16

A. QUESTION:  NOW, YOU SPOKE OF THE RELATIONSHIP BETWEEN DR.17

AND MRS. MACDONALD DURING THE FALL OF 1969.  DID YOU HAVE AN18

OCCASION TO OBSERVE THEIR RELATIONSHIP AFTER THE FIRST OF THE19

YEAR OF 1970?  20

YES.  21

HOW WOULD YOU DESCRIBE THAT, PLEASE?  22

THEY DIDN'T SMILE MUCH TO EACH OTHER.  23

WAS THAT A DIFFERENCE OR A CHANGE BETWEEN WHAT YOU24

HAD SEEN BEFORE?  25
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YES.1

NOW, IN KEEPING THE LITTLE CHILDREN, DID EITHER ONE2

OF THEM EVER HAVE AN OCCASION TO GET OUT OF THE BED AND GO3

SOMEWHERE ELSE TO ANOTHER BED OR ANYTHING LIKE THAT?  4

YES.5

Q. THAT'S FAR ENOUGH.6

A. OKAY.7

Q. NOW LET'S MOVE FORWARD TO PAGE 80 OF THAT SAME TRIAL DAY8

11, AND WOULD YOU READ LINES 13 THROUGH 20?9

A. NOW, DO YOU RECALL WITH RESPECT TO THE TIMES YOU KEPT THE10

CHILDREN AFTER THE FIRST OF THE YEAR, DID YOU STILL DO THAT ON11

A FAIRLY REGULAR BASIS?  12

YES.  AND I WANT TO CLEAR SOMETHING UP.  I MAY NOT13

HAVE SEEN THEM TOGETHER.  THAT IS WHY I NOTICED SOMETHING. 14

THAT IS, THEY USED TO GO OUT A LOT TOGETHER AND THEY DIDN'T15

THEN.  I WOULD ONLY SEE COLETTE MOST OF THE TIME.16

Q. ALL RIGHT.  NOW, YOU TESTIFIED ON FRIDAY THAT YOU WERE17

PRESENT DURING THE DEFENSE INTERVIEW -- THE ENTIRE DEFENSE18

INTERVIEW OF HELENA STOECKLEY, DO YOU REMEMBER THAT?19

A. YES, SIR, I DO.20

Q. AND YOU WERE CROSS-EXAMINED ON THAT AND YOU AT ONE POINT21

INDICATED, WELL, YOU DIDN'T FOLLOW BERNIE SEGAL TO THE22

BATHROOM, DO YOU REMEMBER THAT?23

A. THAT'S RIGHT.24

Q. ALL RIGHT.  NOW, IT'S TRUE THAT THERE WERE SOME THINGS25
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REPORTED IN YOUR BOOK THAT YOU DID NOT OBSERVE FIRSTHAND, IS1

THAT RIGHT?2

A. OH, SURE, THERE'S A LOT OF THINGS I DIDN'T OBSERVE3

FIRSTHAND.4

Q. ALL RIGHT.  LET'S LOOK AT GOVERNMENT EXHIBIT 2201 AND5

SPECIFICALLY 2201.8.  AND DO YOU SEE ON PAGE 536 THERE'S A6

BREAK IN THE TEXT AND IT STARTS HELENA STOECKLEY SPENT THE7

WEEKEND?8

A. YES.9

Q. NOW, I'M NOT GOING TO ASK YOU TO READ THIS ALOUD, BUT10

JUST GLANCE THROUGH IF YOU WOULD AND I WANT TO ASK YOU A11

QUESTION ABOUT IT.  12

(PAUSE.)13

WELL, ON SECOND THOUGHT, EVERYBODY SEEMS TO BE14

READING IT SO LET'S JUST READ IT ALOUD.  JUST START WITH15

HELENA STOECKLEY.16

A. HELENA STOECKLEY SPENT THE WEEKEND IN RALEIGH.  BERNIE17

SEGAL STILL HOPING THAT HE MIGHT BE ABLE TO TURN HER PRESENCE18

TO ADVANTAGE.  USING JEFFREY MACDONALD'S MONEY, HE OBTAINED A19

ROOM FOR HER AND HER FIANCE IN A MOTEL CALLED THE JOURNEY'S20

END.21

ON SUNDAY MORNING SEGAL RECEIVED A PHONE CALL FROM22

THE MANAGER OF THE MOTEL.  SHE SAID THAT SOMEONE HAD JUST23

TRIED TO DROWN HELENA STOECKLEY IN THE SWIMMING POOL.  SEGAL24

IMMEDIATELY DISPATCHED A FEMALE ASSISTANT, A SAN FRANCISCO25
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ATTORNEY NAMED WENDY ROUDER, TO THE SCENE.1

ROUDER WAS TOLD THAT IT HAD BEEN STOECKLEY'S FIANCE,2

ERNIE DAVIS, WHO HAD BEEN HOLDING HER HEAD UNDER WATER IN THE3

POOL.  IN ADDITION TO HER BROKEN ARM, STOECKLEY, BY SUNDAY4

MORNING, HAD A SWOLLEN AND BLACKENED EYE WHERE IT APPEARED5

THAT SOMEONE HAD PUNCHED HER.  6

SHE TOLD ROUDER THAT THIS HAD OCCURRED THE DAY7

BEFORE WHEN SHE HAD STEPPED INTO A HALLWAY TO BUY A CAN OF8

SODA FROM A MACHINE AND A COMPLETE STRANGER HAD WALKED UP TO9

HER AND STRUCK HER.  10

ROUDER, CONCERNED THAT ERNIE DAVIS, PERHAPS, WAS NOT11

REACTING WELL TO RECENT STRESSES AND FEARING THAT HE MIGHT12

HAVE BEEN THE CAUSE OF THE BLACK EYE AS WELL AS THE QUOTE,13

DROWNING ATTEMPT, PERSUADED HIM TO STEP INTO THE MOTEL14

CORRIDOR WHILE SHE SPOKE PRIVATELY TO STOECKLEY FOR A MOMENT.15

HELENA, DO YOU WANT HIM TO LEAVE, ROUDER ASKED. 16

YES, STOECKLEY SAID, I WANT HIM TO GO.  SHE IMMEDIATELY BEGAN17

PLACING HIS CLOTHES AND PERSONAL BELONGINGS IN A SUITCASE18

ADDING AS WELL ALL THE MOTEL ASHTRAYS SHE COULD FIND.  19

RED UNDERHILL HAD ACCOMPANIED ROUDER TO THE20

JOURNEY'S END AND WAS PREPARED TO SEE DAVIS TO THE BUS21

TERMINAL AND TO GIVE HIM $20 OF JEFFREY MACDONALD'S MONEY FOR22

A ONE-WAY TICKET OUT OF TOWN. 23

WILL YOU BE ALL RIGHT, ROUDER ASKED, OR WOULD YOU24

LIKE SOMEBODY TO STAY WITH YOU?  STOECKLEY SAID SHE WOULD25
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PREFER TO HAVE A COMPANION.  HOW ABOUT YOU, SHE ASKED ROUDER,1

COULD YOU STAY?  ROUDER AGREED TO SPEND AT LEAST THE AFTERNOON2

WITH HELENA STOECKLEY, BUT LEFT THE ROOM BRIEFLY TO PERMIT3

STOECKLEY TO INFORM HER FIANCE PRIVATELY THAT HIS PRESENCE IN4

RALEIGH WAS NO LONGER DESIRED.5

TEN MINUTES LATER THE DOOR SWUNG OPEN AND DAVIS6

BARE-CHESTED AND CARRYING THE SUITCASE RAN DOWN THE HALL.  RE-7

ENTERING THE ROOM, ROUDER AND RED UNDERHILL FOUND STOECKLEY IN8

THE BATHROOM BLEEDING PROFUSELY FROM THE NOSE.  SHE SAID, NO,9

DAVIS HAD NOT HIT HER, SHE HAD SIMPLY WALKED INTO A DOOR.10

WITH STOECKLEY HOLDING TOWELS TO HER NOSE AND11

TILTING HER HEAD BACK IN AN ATTEMPT TO GET THE BLEEDING TO12

STOP, WENDY ROUDER SPENT THE AFTERNOON WITH HER IN HER MOTEL13

ROOM.  14

AS THE BLEEDING GRADUALLY SUBSIDED, STOECKLEY AND15

ROUDER BEGAN TO TALK.  IT WAS MOSTLY SMALL TALK.  STOECKLEY16

DESCRIBED TO ROUDER HOW SHE HAD HAD AT ONE TIME A MAGNIFICENT17

SINGING VOICE AND HOW HAD IT NOT BEEN FOR THE STROKE SHE HAD18

SUFFERED SHE MIGHT HAVE HAD A CAREER IN OPERA.19

EVENTUALLY THERE CAME A LULL IN THE CONVERSATION. 20

THEN STOECKLEY SAID I STILL THINK I COULD HAVE BEEN THERE THAT21

NIGHT.  WHAT MAKES YOU THINK SO, ROUDER ASKED.  I DON'T KNOW. 22

THERE WAS ANOTHER PAUSE.  THEN STOECKLEY SAID THAT ROCKING23

HORSE, THAT ROCKING HORSE IN KRISTEN'S ROOM.  24

SEEING THE TOY HORSE DEPICTED IN ONE OF THE CRIME25
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SCENE PHOTOGRAPHS HAD BROUGHT BACK TO STOECKLEY A FLASH -- OF1

MEMORY?  OF IMAGINATION?  IN WHICH SHE HAD BEEN SITTING ON THE2

HORSE TRYING TO RIDE IT, BUT HAD BEEN UNABLE TO BECAUSE QUOTE,3

THE WHEELS WERE BROKEN AND IT WOULDN'T ROLL.  THE ROCKING4

HORSE AS IT HAPPENED HAD BEEN ON RUNNERS, NOT WHEELS.5

THEN AFTER ANOTHER PAUSE STOECKLEY ADDED YOU KNOW,6

KRISTEN, KRISTEN JEAN, THOSE PICTURES, WHEN I LOOKED AT THOSE7

PICTURES, I KNEW I HAD SEEN HER SOMEWHERE BEFORE. 8

ROUDER KEPT TALKING TO STOECKLEY THROUGHOUT THE9

AFTERNOON TAKING NOTES ON THE CONVERSATION.  AT ONE POINT SHE10

ASKED IF STOECKLEY STILL FELT GUILTY ABOUT HER INVOLVEMENT. 11

OF COURSE, STOECKLEY REPLIED, WHAT DO YOU THINK I'VE BEEN12

TAKING ALL THESE DAMN DRUGS FOR?  IF MACDONALD WERE CONVICTED,13

ROUDER ASKS, DO YOU THINK YOU COULD LIVE WITH THAT GUILT TOO? 14

I DON'T THINK SO.  ISN'T THERE ANYTHING YOU COULD DO TO GET15

RID OF THE GUILT?  MAYBE SODIUM PENTOTHAL OR HYPNOSIS OR16

SOMETHING, STOECKLEY SAID.17

Q. JUST READ ON THE NEXT PAGE TO A BREAK IN THE TEXT.18

A. THE CONVERSATION WAS INTERRUPTED BY THE MANAGER OF THE19

JOURNEY'S END WHO CALLED TO SAY THAT STOECKLEY WAS NO LONGER20

WELCOME AT THE MOTEL.  21

A ROOM WAS OBTAINED FOR HER AT A NEARBY HILTON.22

LATER IN THE AFTERNOON AS ROUDER AND STOECKLEY SAT TOGETHER IN23

AN AUTOMOBILE EN ROUTE FROM ONE MOTEL TO THE OTHER, STOECKLEY24

AGAIN SAID I STILL THINK I WAS THERE IN THAT HOUSE THAT NIGHT. 25
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HELENA, IS THAT A FEELING YOU ARE HAVING OR A MEMORY, ROUDER1

ASKED.  IT'S A MEMORY, STOECKLEY SAID.  I REMEMBER STANDING AT2

THE COUCH HOLDING A CANDLE ONLY, YOU KNOW, IT WASN'T DRIPPING3

WAX.  IT WAS DRIPPING BLOOD.4

(GOVERNMENT EXHIBIT NUMBER 22015

WAS IDENTIFIED FOR THE RECORD.)6

Q. ALL RIGHT.  NOW, WITH RESPECT TO THE STATEMENTS ALLEGEDLY7

MADE BY HELENA STOECKLEY TO WENDY ROUDER ABOUT THE MACDONALD8

MURDERS, HOW DID YOU GET THAT INFORMATION FOR YOUR BOOK?9

A. FROM TALKING TO WENDY ROUDER.  SHE CAME BACK AND WAS10

THOROUGHLY DEBRIEFED BY BERNIE SEGAL.  I WAS PRESENT FOR THAT11

AND THEN I TALKED TO HER PERSONALLY ASKING MORE DETAILED12

QUESTIONS.  SO, SHE FILLED ME IN ON VIRTUALLY EVERY MINUTE OF13

THE TIMES THAT SHE HAD GONE TO THE MOTEL UNTIL SHE CAME BACK.14

Q. AND DID SHE HAVE NOTES?15

A. OH, SHE HAD COPIOUS NOTES, YES.16

Q. AND WERE YOU PRESENT IN THE COURTROOM ON MONDAY WHEN SHE17

TESTIFIED OUT OF THE PRESENCE OF THE JURY TO THIS18

CONVERSATION?19

A. NO, I WAS NOT.20

Q. I DIDN'T SEE ANYTHING IN THE PORTION THAT YOU READ ABOUT21

JUDGE DUPREE ALLEGEDLY CALLING WENDY ROUDER.  DO YOU REMEMBER22

HER TELLING YOU THAT?23

A. I REMEMBER JUDGE DUPREE TELLING THE ATTORNEYS THAT HELENA24

STOECKLEY HAD CALLED HIM OVER THAT WEEKEND, BUT --25
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Q. BUT NOT HIM CALLING ROUDER?1

A. I DON'T RECALL THAT.2

Q. ALL RIGHT.  IF WENDY ROUDER HAD TOLD YOU THAT OR BERNIE3

SEGAL HAD TOLD YOU THAT, THAT IS, THAT JUDGE DUPREE CALLED4

WENDY ROUDER OVER THE WEEKEND, WOULD YOU HAVE REPORTED THAT IN5

YOUR BOOK?6

A. I THINK I WOULD HAVE BECAUSE IT WOULD HAVE BEEN UNUSUAL7

BEHAVIOR FOR A FEDERAL JUDGE DURING A TRIAL LIKE THAT TO MAKE8

FREQUENT PHONE CALLS TO A WOMAN ASSOCIATED WITH ONE SIDE.9

Q. NOW, YOU TESTIFIED ON DIRECT EXAMINATION ABOUT THE NOTES10

THAT YOU FOUND IN MR. MACDONALD'S CONDOMINIUM WHERE HE11

MENTIONED ESKATROL.12

A. YES, SIR.13

Q. AND YOU WERE CROSS-EXAMINED AT LENGTH ON THAT, DO YOU14

REMEMBER THAT?15

A. YES, I DO.16

Q. NOW, LET'S GO TO GOVERNMENT EXHIBIT 4002.5, AND WOULD YOU17

READ THE LAST HALF STARTING WITH -- DO YOU SEE IN THE LAST18

PARAGRAPH WHERE IT SAYS AND WHEN?19

A. YES, SIR.20

Q. WOULD YOU START READING THERE AND READ TO THE END?  HE'LL21

ENLARGE IT FOR YOU THERE IN THE LAST PARAGRAPH.  START WITH22

AND WHEN.23

A. AND WHEN HE HAD SAT DOWN TO WRITE HIS FIRST ACCOUNT OF24

THE NIGHT'S EVENTS KNOWING THAT HE WAS NOW CONSIDERED THE25
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CHIEF SUSPECT, HIS CONSUMPTION OF A DRUG, WHICH IS CAPABLE OF1

TRIGGERING A PSYCHOTIC RAGE, HAD BEEN THE THING HE HAD FELT IT2

NECESSARY TO MENTION FIRST.3

(GOVERNMENT EXHIBIT NUMBER 4002.54

WAS IDENTIFIED FOR THE RECORD.)5

Q. IS THAT WHY YOU INCLUDED THIS IN YOUR BOOK?  IS THAT THE6

SIGNIFICANCE YOU ATTACH TO IT?7

A. YES, THE FACT THAT HE WAS SO WORRIED, HE WAS SO TRYING AT8

LENGTH TO FIND POSSIBLE EXPLANATIONS IN CASE THEY HAD FOUND9

AMPHETAMINES IN HIS BLOOD.  IT WAS CLEAR THAT THIS WAS A MAJOR10

CONCERN TO HIM.11

Q. NOW, LET'S BACK UP ON THIS EXHIBIT TO PAGE -- THE PAGE12

WOULD BE TWO, .2.  NOW, THAT INDENTED MATERIAL -- I'M NOT13

GOING TO GET YOU TO READ IT AGAIN, BUT THAT INDENTED MATERIAL14

ON 4002.2 FROM PAGE 610 OF THE BOOK TO PAGE 611, IT'S WHAT YOU15

INCLUDED OF THE ESKATROL NOTES OR THE NOTES OF MACDONALD IN16

YOUR BOOK, IS THAT RIGHT?17

A. YES, THAT'S CORRECT.18

Q. ALL RIGHT.  THE ACTUAL NOTES THEMSELVES WERE MUCH MORE19

LENGTHY THAN THAT, IS THAT RIGHT?20

A. OH, THEY WERE.  YES, SIR.21

Q. DO YOU RECALL HOW MANY PAGES?22

A. SEVERAL PAGES.  IT WAS A COMPLETE ACCOUNT OF HIS23

DESCRIPTION OF HIS ACTIVITIES FROM THAT AFTERNOON UP UNTIL THE24

TIME OF THE MURDERS.  AND, YOU KNOW, I HAD WRITTEN ABOUT THIS25
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THREE OR FOUR TIMES EARLIER IN THE BOOK AND SO THERE WAS NO1

NEED TO REPEAT IT HERE.  THERE WAS NOTHING NEW.2

Q. WELL, THAT'S WHAT I WAS GOING TO ASK YOU IS WHY DIDN'T3

YOU PUT THE NOTES VERBATIM IN THE BOOK?4

A. BECAUSE I ALREADY PUT THAT DESCRIPTION, WHICH WAS BASED5

ON THE NOTES.  HE GAVE IT, I THINK THE FIRST TIME WAS, AT THE6

APRIL 6TH, 1970, INTERVIEW WITH THE CID.  HE WENT THROUGH IT7

ALL AGAIN WHEN HE TESTIFIED BEFORE THE GRAND JURY AND THEN HE8

WENT THROUGH IT AGAIN WHEN HE TESTIFIED AT THE TRIAL.  9

THERE WERE AT LEAST THREE OCCASIONS, MAYBE MORE, IN10

FATAL VISION WHERE I PRESENTED THAT FULL ACCOUNT TO THE11

READER.  HERE, AT THE END, I WAS MERELY FOCUSING ON WHAT WAS12

NEW, NOT WHAT I HAD ALREADY PRESENTED.13

Q. ALL RIGHT.  NOW, YOU WERE ASKED ON CROSS-EXAMINATION ON14

FRIDAY ABOUT A PSYCHOLOGICAL EVALUATION OR OPINION OF A DR.15

STONE, IS THAT RIGHT?16

A. YES, MICHAEL STONE.17

Q. AND THE POINT YOU WERE ASKED TO TESTIFY ABOUT WAS THAT18

DR. STONE HAD NOT EXAMINED JEFFREY MACDONALD IN FORMING HIS19

OPINION, IS THAT RIGHT?20

A. THAT'S RIGHT.21

Q. DO YOU RECALL DURING THE 1979 TRIAL THAT THERE WAS A22

COURT ORDERED PSYCHIATRIC OR PSYCHOLOGICAL EXAMINATION OF23

JEFFREY MACDONALD?24

A. I BELIEVE THERE WAS.25
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Q. AND DO YOU RECALL THAT JEFFREY MACDONALD WANTED TO OFFER1

SOME PSYCHIATRIC TESTIMONY IN HIS OWN DEFENSE?2

A. WELL, I THINK SO BECAUSE AT THE ARTICLE 32 HEARING IN3

1970, I THINK HE HAD BEEN ALLOWED TO PRESENT A PSYCHIATRIC4

EVALUATION WHICH HE FOUND FAVORABLE TO HIS OWN INTERESTS.5

Q. AND DID THE COURT, JUDGE DUPREE, ORDER AT THE6

GOVERNMENT'S REQUEST THAT HE SUBMIT TO A PSYCHIATRIST AND7

PSYCHOLOGIST HIRED BY THE GOVERNMENT?8

A. I THINK SO, YES, SIR.9

Q. DID YOU EVER MEET MR. HIRSCH SILVERMAN, PH.D. -- DR.10

HIRSCH SILVERMAN, PH.D. IN DOING YOUR BOOK?11

A. I'M NOT SURE IF I EVER HAD A PERSONAL CONVERSATION WITH12

HIM OR NOT.13

Q. LET ME PUT GOVERNMENT EXHIBIT 6075 ON THE SCREEN, PLEASE. 14

AND DO YOU SEE THE DATE ON THAT?  CAN YOU READ US THE DATE?15

A. YES.  AUGUST 16TH, 1979.16

Q. AND IT'S ADDRESSED TO WHOM?17

A. TO UNITED STATES ATTORNEY, ATTENTION BRIAN MURTAGH,18

ESQUIRE.19

Q. AND FROM?20

A. FROM HIRSCH LAZAAR SILVERMAN, PH.D.21

Q. AND WHAT'S IT ABOUT?22

A. RE:  MACDONALD, JEFFREY R., M.D., AND GIVES HIS ADDRESS.23

(GOVERNMENT EXHIBIT NUMBER 607524

WAS IDENTIFIED FOR THE RECORD.)25
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Q. AND READ THE -- HE'LL SCROLL DOWN, AND JUST READ THE1

FIRST PARAGRAPH OF THAT, PLEASE.2

A. IN COMPREHENSIVE SESSION OF PSYCHODIAGNOSTICS AND3

CONSULTATION ON 8/13/79, FOLLOWING A FULL DAY OF OBSERVATION4

OF SUBJECT INDIVIDUAL IN COURT IN THE FEDERAL BUILDING IN5

RALEIGH, THE UNDERSIGNED THERAPIST CONCERNED -- CONFERRED WITH6

THE ABOVE CAPTIONED, DR. JEFFREY R. MACDONALD, AND7

ACCOMPLISHED WITH HIM PROJECTIVE AND STANDARDIZED8

PSYCHOMETRICS, INCLUDING RORSCHACH PSYCHODIAGNOSTIC,9

PROJECTIVE DRAWING TEST, CALIFORNIA TEST OF PERSONALITY, DEPTH10

SENTENCE COMPLETION TEST, MOONEY PROBLEM CHECK LIST, AND11

CORNELL INDEX.12

DR. MACDONALD WAS SEEN FOR PSYCHOLOGICAL EVALUATION13

IN THE OFFICE OF HIS ATTORNEYS, MESSRS THARRINGTON, SMITH, AND14

HARGROVE IN RALEIGH, NORTH CAROLINA.15

Q. NOW, THAT'S THE FIRM OF WADE SMITH, IS THAT RIGHT?16

A. THAT'S RIGHT.17

Q. ALL RIGHT.  NOW, OF COURSE, YOU WEREN'T ALLOWED TO BE18

PRESENT FOR THIS PSYCHIATRIC EVALUATION?19

A. NO, I WAS NOT.  NO.20

Q. LET'S TURN TO PAGE 6075.4 AND LET'S GO DOWN TO THE LAST21

PARAGRAPH.  AND JUST READ -- WELL, JUST READ TO THE END OF THE22

PAGE.23

A. SUMMARILY, IN THE VIEW OF THIS THERAPIST, PREDICATED ON24

SCIENTIFIC PSYCHODIAGNOSTICS AND PSYCHOLOGICAL EVALUATION, DR.25
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MACDONALD MAY WELL BE VIEWED AS A PSYCHOPATH SUBJECT TO1

VIOLENCE UNDER PRESSURE, RATHER EFFEMINATE AS AN INDIVIDUAL,2

AND GIVEN TO OVERT BEHAVIOR WHEN FACED WITH EMOTIONAL STRESS. 3

HE IS NO LESS SUBJECT TO BLOTTING OUT THAT PAST OF WHAT TO HIM4

IS CONVENIENT AND TRULY ESSENTIAL -- HE IS NO LESS SUBJECT OF5

BLOTTING OUT THAT PAST -- I'M NOT SURE THAT'S -- THAT MIGHT BE6

A TYPO.  SHOULD IT BE THAT PART?  BUT, ANYWAY, THAT'S WHAT IT7

SAYS.  AND TRULY ESSENTIAL TO BLOCK OUT FOR HIS OWN EMOTIONAL8

PRESERVATION.  9

AS A SOCIOPATHIC INDIVIDUAL WITH TROUBLESOME10

PSYCHOPATHY WITH AN OVERLAY OF SUBMERGED AND CONFUSED11

SEXUALITY DR. MACDONALD, DESPITE HIS HEDONISM, SEEMS SELF-12

DESTRUCTIVE, NAIVE, SUPERFICIAL, AND EVEN ILLOGICAL AT TIMES. 13

A MAN WHO SEEKS FREEDOM AND EMANCIPATION ONLY FOR PERSONAL14

REMOVAL FROM CONSTRAINT, CONTROLS AND RESTRICTIONS.  15

TO SUIT HIS WHIM, HE HAS THE FACULTY TO MANUFACTURE16

AND CONVOLUTE CIRCUMSTANCES.  HE SEEKS ATTENTION AND APPROVAL17

AND IS GIVEN TO DENIAL OF TRUTH.  HE CAN BE CRITICALLY18

SARCASTIC.  AS A SERIOUSLY EMOTIONAL MAN, HE GIVES EVIDENCE OF19

SECRETIVENESS WITH QUESTIONABLE MORAL STANDARDS.20

HE IS DETAILISTIC AND LACKS INSIGHT IN SEEING THE21

GESTALT, THE WHOLE QUALITY OF THINGS AND EVENTS AND PERSONS,22

AS WELL AS CIRCUMSTANCES.  PARENTHESES, AS A PHYSICIAN, HE23

PROBABLY IS GIVEN TO TREATING THE SYMPTOM RATHER THAN THE24

ILLNESS AND THE DISEASE.25
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IN ESSENCE -- 1

Q. JUST FINISH THAT SENTENCE. 2

A. IN ESSENCE, THEN, DR. MACDONALD, IN PERSONAL AND SOCIAL3

ADJUSTMENT, IS IN NEED OF CONTINUOUS CONSISTENT4

PSYCHOTHERAPEUTIC INTERVENTION COUPLED WITH PSYCHIATRIC5

ATTENTION.6

Q. NOW, DO YOU RECALL THAT JUDGE DUPREE RULED THAT NONE OF7

THE PSYCHIATRIC EVIDENCE FOR MACDONALD AND AGAINST COULD BE8

PRESENTED IN THE JURY TRIAL?9

A. I BELIEVE HE DID.10

Q. AND DO YOU RECALL THAT THIS REPORT THAT YOU JUST READ11

FROM WAS SUBMITTED ON A POST-TRIAL BOND MOTION OR DO YOU?12

A. I DON'T RECALL THAT.13

MR. BRUCE:  NO FURTHER QUESTIONS ON REDIRECT.14

THE COURT:  MR. WILLIAMS.15

MR. WILLIAMS:  YES, SIR.  THANK YOU, YOUR HONOR.16

R E C R O S S  -  E X A M I N A T I O N 9:37 A.M.17

BY MR. WILLIAMS:18

Q. SIR, I WANT TO DIRECT YOUR ATTENTION TO THE SCREEN IF WE19

CAN HAVE IT COME UP.  IT'LL TAKE JUST A SECOND.  WELL, WE'LL20

JUST GO THROUGH IT THIS WAY.  21

FIRST, I WANT TO ASK YOU ABOUT YOUR BOOK WHERE YOU22

SAID THAT YOU QUOTED FROM THE NOTES ABOUT THE ESKATROL, BUT23

YOU COULD NOT PUT EVERYTHING IN BECAUSE IT WAS TOO LENGTHY. 24

DO YOU RECALL SAYING THAT JUST NOW?25
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A. YEAH, I HAD ALREADY PUT IT IN IN EARLIER SECTIONS OF THE1

BOOK.  I DIDN'T WANT TO BE REPETITIVE.2

Q. AND IN THAT PLACE WHERE YOU QUOTED THOSE NOTES THERE3

WERE, AS WAS POINTED OUT ON FRIDAY, THERE WERE SECTIONS WHERE4

YOU HAD AN ELLIPSES WHICH WOULD INDICATE THAT YOU HAD LEFT5

PORTIONS OUT, CORRECT?6

A. YEAH, I THINK THAT'S CORRECT.7

Q. ALL RIGHT.  I WILL NOW DIRECT YOUR ATTENTION TO THE8

SCREEN AND THIS IS FROM EXHIBIT 5112, DEFENSE 5112.  DO YOU9

SEE THERE AT THE BOTTOM THE HIGHLIGHTED PORTION, IT IS10

POSSIBLE I HAD ONE DIET PILL AT THIS TIME.  I DO NOT REMEMBER,11

BUT IT IS POSSIBLE.  DO YOU SEE THAT?12

A. YES, SIR, I DO.13

(DEFENSE EXHIBIT NUMBER 511214

WAS IDENTIFIED FOR THE RECORD.)15

Q. IS THERE AN ELLIPSES IN THERE?16

A. NO, THERE ISN'T.17

Q. IS THERE ANY INDICATION THAT SOMETHING IS LEFT OUT?18

A. THERE'S NO ELLIPSES.  THERE'S NO INDICATION THAT ANYTHING19

IS LEFT OUT.20

Q. BUT ALSO IN DEFENSE EXHIBIT 5112, WE HAVE THE NOTES21

THEMSELVES, AND IN THE BOX IT'S CLEAR THAT HE SAYS IT IS22

POSSIBLE THAT I HAD ONE DIET PILL AT THIS TIME.  I DO NOT23

REMEMBER AND DO NOT THINK I HAD ONE, BUT IT IS POSSIBLE.  YOU24

SEE THAT, DON'T YOU?25
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A. YES, I DO.1

Q. AND THERE'S NOTHING IN YOUR BOOK THAT GIVES THE READER2

ANY INDICATION THAT THE PHRASE AND DO NOT THINK I HAD ONE HAS3

BEEN LEFT OUT OF WHAT YOU QUOTED, IS THAT CORRECT?4

A. THAT'S CORRECT.5

Q. AND IN OTHER SECTIONS OF THIS SAME QUOTE, AGAIN DIRECTING6

YOUR ATTENTION TO THE SCREEN WHICH CONTINUES TO BE DEFENSE7

5112, THERE ARE ELLIPSES THAT YOU HAVE PLACED IN THERE?8

A. YEAH, I SEE A COUPLE -- COUPLE OF PLACES WHERE I USED9

ELLIPSES.10

Q. NOW, YOU'VE TALKED ABOUT A PSYCHIATRIC EXAM THAT WAS DONE11

AND I BELIEVE YOU SAID IT WAS DONE BY MR. SILVERMAN, WHO WAS12

HIRED BY THE GOVERNMENT, IS THAT CORRECT?13

A. THAT'S MY RECOLLECTION.14

Q. YOU'RE ALSO AWARE, ARE YOU NOT, THAT THERE WAS -- THAT15

ONE OF THE DEFENSE REPORTS WAS PREPARED BY ROBERT SADOFF?16

A. YES, INDEED.  IN FACT, I SPOKE TO DR. SADOFF.  I17

INTERVIEWED DR. SADOFF PERSONALLY WHILE I WAS WORKING ON THIS18

BOOK.19

Q. AND SO IT WOULD NOT SURPRISE YOU TO KNOW THAT DR. SADOFF20

SAID ABOUT DR. MACDONALD I SEE NO EVIDENCE IN CAPTAIN21

MACDONALD'S PERSONALITY, EMOTIONAL -- EMOTIONAL AND22

PSYCHOLOGICAL MAKEUP THAT COULD ACCOUNT EITHER FOR THE LOSS OF23

CONTROL OR A CALCULATED HOMICIDE THAT OCCURRED IN HIS HOME ON24

FEBRUARY 17TH, 1970.  I DO SEE IN HIM A DEPRESSED MAN TRYING25
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TO HANDLE A VERY DIFFICULT SITUATION.  ARE YOU AWARE THAT HE1

SAID THAT?2

A. DID DR. SADOFF SAY THAT AT THE ARTICLE 32 IN 1970?3

Q. I WOULD REPRESENT TO YOU THAT -- WELL, MY QUESTION TO YOU4

WOULD BE THAT THIS WOULD BE FROM AN APRIL 23RD, 1979, LETTER5

THAT HE WROTE TO BERNIE SEGAL.6

A. OKAY.  PRIOR TO THE TRIAL.7

Q. STRIKE THAT.  I BELIEVE IT WOULD BE 1970, AS I LOOK AT MY8

COPY HERE.9

A. OKAY.  BECAUSE WHEN I TALKED TO DR. SADOFF ABOUT THAT10

EVALUATION, HE SAID TO ME, WELL, IF HE HAD KNOWN THEN THE11

THINGS THAT HE LEARNED LATER ABOUT THE ESKATROL AND OTHER12

MATTERS HIS OPINION MIGHT HAVE BEEN VERY DIFFERENT.  13

HE HADN'T CONSIDERED THAT DR. MACDONALD MIGHT HAVE14

SUFFERED FROM NARCISSISTIC PERSONALITY DISORDER OR MIGHT HAVE15

BEEN A PSYCHOPATH.  THAT DIDN'T COME ACROSS IN THE CLINICAL16

SETTING.  SO, HE HAD NOT CONSIDERED THAT OPTION.  HE TOLD ME17

THAT IF HE HAD IT TO DO OVER AGAIN, HE MIGHT HAVE WRITTEN A18

VERY DIFFERENT OPINION.19

Q. BUT AT LEAST AT THE TIME HE CONDUCTED HIS EVALUATION HE20

ALSO CONCLUDED THERE WAS NOTHING TO SUGGEST IN CAPTAIN21

MACDONALD THAT HE WAS CAPABLE OF COMMITTING THIS TYPE OF22

CRIME.  YOU'RE AWARE THAT HE HAD THAT CONCLUSION WITH HIS23

EVALUATION AS DONE?24

A. YES, SIR, IN 1970.25
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Q. MR. MCGINNISS, IN ADDITION TO THE EVALUATION DONE BY MR.1

SADOFF, ARE YOU ALSO AWARE THAT SOME EVALUATIONS WERE DONE BY2

PERSONNEL AT WALTER REED, THAT THOSE ALSO WERE FAVORABLE TO3

THE DEFENSE AND THAT THEY WERE PART OF THE FAVORABLE4

PSYCHOLOGICAL REPORTS THAT THE DEFENSE WAS ATTEMPTING TO5

SUBMIT TO THE COURT?  ARE YOU AWARE OF THAT?6

A. I DON'T SPECIFICALLY RECALL PSYCHIATRIC EXAMINATIONS OR7

PSYCHOLOGICAL TESTING DONE AT WALTER REED, WHICH IS NOT TO SAY8

THAT IT DIDN'T HAPPEN.9

Q. ALL RIGHT.  AND THEN ONE FINAL AREA OF INQUIRY AND I'M10

GOING TO PUT BACK ONTO THE SCREEN A PORTION FROM GOVERNMENT11

EXHIBIT 4017.  THAT'S 4017. 12

YOU WERE ASKED ABOUT THE EQUIPMENT THAT WAS13

AVAILABLE FOR AMPHETAMINE TESTING AT FORT BRAGG AT THE TIME14

THAT THESE MURDERS OCCURRED.  AND I'M GOING TO BLOW THIS UP15

FOR YOU A LITTLE BIT.  16

THIS IS TESTIMONY FROM THE CIVIL CASE IN WHICH MR.17

BARBATO, THE PERSON WHO DID THE TESTING, WAS ASKED ABOUT THE18

AVAILABLE EQUIPMENT.  IF YOU COULD PLEASE READ THE HIGHLIGHTED19

PORTIONS FOR US.20

A. SURE.  21

QUESTION:  WERE YOU ACQUAINTED WITH ALL OF THE OTHER22

EQUIPMENT THAT WAS IN YOUR LAB FOR TESTING DRUGS?  23

ANSWER:  WELL, THERE WAS A GAS CHROMATOGRAPH THAT24

WAS AVAILABLE IN THE LABORATORY, WHICH I WAS NOT AT THAT POINT25
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QUALIFIED TO USE.1

Q. AND GOING ON TO THE NEXT PAGE OF THIS TRANSCRIPT, IF YOU2

COULD READ AGAIN THE HIGHLIGHTED PORTION.3

A. QUESTION:  THE GAS CHROMATOGRAPH THAT YOU SAID WOULD BE4

SIGNIFICANTLY MORE SENSITIVE WOULD HAVE BEEN ABLE TO DETECT5

LESS THAN A LETHAL DOSE OF AMPHETAMINES TO YOUR KNOWLEDGE,6

ISN'T THAT RIGHT?  7

YES, I BELIEVE THAT IS CORRECT.8

MR. WILLIAMS:  THANK YOU.  NO FURTHER QUESTIONS,9

YOUR HONOR.10

THE COURT:  YOU MAY STEP DOWN.11

THE WITNESS:  THANK YOU, YOUR HONOR.12

MR. BRUCE:  YOUR HONOR, MAY THIS WITNESS BE EXCUSED?13

MR. WIDENHOUSE:  NO OBJECTION.14

THE COURT:  YES, SIR.15

THE WITNESS:  THANK YOU.16

MR. BRUCE:  YOUR HONOR, AT THIS POINT WE'RE PREPARED17

TO CLOSE OUR EVIDENCE.  I WANT TO MAKE SURE, FIRST OF ALL,18

THAT THE EXHIBITS THAT WE OFFERED THIS MORNING WILL BE19

RECEIVED IN EVIDENCE.20

THE COURT:  YES, SIR.21

MR. BRUCE:  AND GOING BACK TO THE PRETRIAL ORDER AT22

PAGE 43 AND 44, WHICH WERE -- IT'S MY UNDERSTANDING THE WAY23

THIS WORKS, AND YOUR HONOR CAN CORRECT ME, IS THAT IF IT'S IN24

THE PRETRIAL ORDER UNOBJECTED TO IT COMES INTO EVIDENCE, IS25
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THAT RIGHT?1

THE COURT:  YES, SIR.  YES, SIR.2

MR. BRUCE:  AND LOOKING AT THEIR OBJECTIONS TO OUR3

EXHIBITS, I BELIEVE THAT THEY HAD PREVIOUSLY OBJECTED TO THE4

TESTIMONY OF JOE MCGINNISS ON PRIVILEGE GROUNDS, BUT THEY5

RETREATED FROM THAT OBJECTION.  THEY OBJECTED ON EVIDENCE AS A6

WHOLE AND YOUR HONOR OVERRULED THAT OBJECTION.7

THE COURT:  YES, SIR.8

MR. BRUCE:  ALL RIGHT.  AND THEN WE'VE GOT TWO9

EXHIBITS, 2111 AND 2115, I SUPPOSE WE CAN PUT THOSE ON THE10

SCREEN.  WE NEVER REFERRED TO THEM IN TESTIMONY.  THEY PURPORT11

TO BE PHOTOGRAPHS FROM JIMMY BRITT'S HOME.  THERE IS THE FIRST12

ONE.  AND IF YOU'D GO TO 2115, THERE IS THE SECOND ONE. 13

AND THEIR OBJECTION WAS IMPROPER CHARACTER EVIDENCE14

WITH REGARD TO JIMMY BRITT.  AND I JUST DON'T KNOW IF YOU EVER15

RESOLVED THAT, YOUR HONOR.16

THE COURT:  OVERRULED.17

(GOVERNMENT'S EXHIBITS NUMBER 211118

AND 2115 WERE ADMITTED INTO EVIDENCE.)19

MR. BRUCE:  ALL RIGHT.  WE HAVE IN OUR EXHIBITS20

GRAND JURY TRANSCRIPTS THAT WERE TURNED OVER TO THE DEFENSE21

PRIOR TO THE TRIAL IN 1979, AND HAVE BEEN IN THEIR POSSESSION22

EVER SINCE.  AND I THINK ALL BUT ONE OF THESE WITNESSES23

TESTIFIED AT THE TRIAL AND THE OBJECTION IN THE PRETRIAL ORDER24

ON BEHALF OF THE MOVANT WAS THAT IT VIOLATED THE CONFRONTATION25
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CLAUSE.1

THE COURT:  IT'S OVERRULED.2

MR. BRUCE:  ON PAGE 44 OF THE PRETRIAL ORDER THEY3

OBJECTED TO SOME OF THE TRANSCRIPTS FROM THE MACDONALD V.4

MCGINNISS FEDERAL COURT TRIAL IN CALIFORNIA.  THESE HAVE BEEN5

REFERRED TO, SOME OF THEM, AND THEY OBJECTED IT WAS BEYOND6

EVIDENCE AS A WHOLE.7

THE COURT:  OVERRULED.8

MR. BRUCE:  THEY OBJECTED TO US CALLING THEIR -- ONE9

OF MACDONALD'S FORMER ATTORNEYS, HART MILES.  WELL, OBVIOUSLY,10

WE'RE NOT CALLING HIM SO THAT'S MOOT.11

THEY OBJECTED TO THE 60 MINUTES PROGRAM, EXHIBIT12

4001.13

THE COURT:  THAT'S OVERRULED.14

(GOVERNMENT EXHIBIT NUMBER 4001 WAS15

OFFERED AND ADMITTED INTO EVIDENCE.)16

MR. BRUCE:  AND, YOUR HONOR'S ALREADY DEALT WITH THE17

POLYGRAPH EVIDENCE AND OVERRULED THAT OBJECTION AS I18

UNDERSTAND.19

THE COURT:  YES, SIR.20

MR. BRUCE:  YOUR HONOR, THE LAST OBJECTION THEY21

LISTED IN THE PRETRIAL ORDER HAS BEEN MOOTED BECAUSE WE DIDN'T22

INTRODUCE THAT EXHIBIT.  23

THE COURT:  ALL RIGHT, SIR. 24

MR. BRUCE:  AND, OF COURSE, WE REFERRED TO MANY25
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THINGS THAT ARE IN THE RECORD OF THE LITIGATION FROM THE1

BEGINNING AND THOSE ARE ALL IN THE RECORD.2

THE COURT:  THANK YOU.3

MR. BRUCE:  AND WITH THAT, WE WOULD REST OUR4

EVIDENCE.5

THE COURT:  ALL RIGHT.  MR. WILLIAMS OR MR.6

WIDENHOUSE.7

MR. WIDENHOUSE:  YOUR HONOR, WE'D CALL JERRY8

LEONARD.  9

THE COURT:  ALL RIGHT.  10

MR. WIDENHOUSE:  YOUR HONOR, I JUST WANT TO MAKE11

SURE THAT ONCE HE TAKES THE STAND THAT THE AFFIDAVIT IS NO12

LONGER UNDER SEAL, IS THAT --13

THE COURT:  YES, SIR, THAT'S CORRECT.14

MR. WIDENHOUSE:  OKAY.  15

MR. WEST:  YOUR HONOR, WITH YOUR PERMISSION, I WOULD16

APPRECIATE BEING ABLE TO APPROACH WITH COUNSEL ABOUT ONE17

MATTER.18

THE COURT:  YES, SIR.19

(BENCH CONFERENCE ON THE RECORD.)20

MR. WEST:  GOOD MORNING, YOUR HONOR. 21

THE COURT:  GOOD MORNING, ED. 22

MR. WEST:  YOUR HONOR, I WOULD LIKE TO RENEW A23

REQUEST I MADE LAST WEEK AND READ ONE PORTION OF SOMETHING TO24

YOUR HONOR, IF I COULD, FROM THE RULES OF PROFESSIONAL25
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CONDUCT.  1

IT IS A NOTE THAT IS UNDER RULE 1.6 AND IT SAYS AT2

THE END, IF THE DISCLOSURE WILL BE MADE IN CONNECTION WITH A3

JUDICIAL PROCEEDING, THE DISCLOSURE SHOULD BE MADE IN A MANNER4

THAT LIMITS ACCESS TO THE INFORMATION TO THE TRIBUNAL OR OTHER5

PERSONS HAVING A NEED TO KNOW IT, AN APPROPRIATE PROTECTIVE6

ORDER OR OTHER ARRANGEMENTS SHOULD BE SOUGHT BY THE LAWYER TO7

THE FULLEST EXTENT PRACTICABLE.8

AND SO, YOUR HONOR, OUR REQUEST IN THAT, AGAIN, IS9

TO HAVE THIS EXAMINATION DONE IN CAMERA, YOUR HONOR.  AND PART10

OF THAT HAS TO DO WITH, YOUR HONOR, THIS IS SUCH A COMPLEX AND11

GRAY AREA OF THE LAW, YOUR HONOR, AND I FELT DUTY BOUND TO12

BRING THAT TO THE COURT'S ATTENTION.13

THE COURT:  WELL, I UNDERSTAND.  I DON'T KNOW WHAT14

THE POSITION OF THE PARTIES IS ON THIS.  QUITE FRANKLY, WHEN I15

MADE THAT DECISION, MY DECISION WAS THAT MS. STOECKLEY WAS16

DEAD, HER PARENTS WERE DEAD.  HER BROTHER JOINED IN THE17

REQUEST THAT THE PRIVILEGE BE WAIVED AND THIS HAPPENED 40 SOME18

YEARS.19

I NEVER SAW ANY OF THESE PEOPLE INVOLVED, BUT I FEEL20

THAT THE FOURTH CIRCUIT'S DIRECTIVE WAS THAT EVERYTHING BE21

HEARD.  EVERYTHING.22

MR. WEST:  AND WE'RE NOT OPPOSING, YOUR HONOR, TO23

HEAR IT, BUT WE WOULD REQUEST THOSE SPECIFIC MEASURES.  AND24

THE MEASURE THAT WE WOULD ASK YOUR HONOR IS TO DO IT, YOU25
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KNOW, WITH EITHER A CLEAR COURTROOM OR IN CHAMBERS OR1

SOMETHING, OF COURSE, ON THE RECORD SO THAT THERE'S A RECORD2

OF IT, OF COURSE.3

BUT THAT PROTECTS THE DUTY OF CONFIDENTIALITY THAT4

THIS RULE SPEAKS OF, YOUR HONOR.  AND WE FELT DUTY BOUND TO5

ASK IT AND THAT'S THE ONLY REASON I READ IT TO YOU, YOUR6

HONOR.7

THE COURT:  WELL, WHAT DO YOU HAVE TO SAY ABOUT IT,8

MR. BRUCE?9

MR. BRUCE:  YOUR HONOR, WE WOULD OPPOSE CLOSING THE10

COURTROOM FOR THIS TESTIMONY.  I THINK THE PROPER PROCEDURE11

HAS BEEN FOLLOWED BY THE COURT.  YOU RECEIVED THE SEALED12

AFFIDAVIT TO DETERMINE WHETHER EXCEPTIONAL CIRCUMSTANCES13

OVERCAME THE ATTORNEY-CLIENT PRIVILEGE.  THE COURT RULED THAT14

IT DID.15

NOW, WE'RE INVOLVED IN A PUBLIC EVIDENTIARY HEARING16

IN WHICH THE PUBLIC IS VERY INTERESTED AND I THINK THE17

TESTIMONY NEEDS TO BE RECEIVED IN PUBLIC.  18

ALSO, AS YOUR HONOR POINTED OUT AS A PRACTICAL19

MATTER, THIS WOMAN HAS BEEN DEAD SINCE 1983.  EVERY DETAIL OF20

HER LIFE --21

THE COURT:  HER PARENTS ARE DEAD AS WELL.22

MR. BRUCE:  RIGHT.  EVERY DETAIL OF HER LIFE,23

POSITIVE AND NEGATIVE, HAS BEEN THOROUGHLY AIRED.  SO, I DON'T24

THINK THIS WOULD ADD ANY PREJUDICE TO HER.25
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MR. WIDENHOUSE:  I DON'T OPPOSE IT BEING DONE IN1

CAMERA, JUDGE.  I MEAN, I THINK THERE'S A SERIOUS ISSUE OF2

PRIVILEGE AND A SERIOUS ISSUE OF CONFIDENTIALITY.  I THINK3

WE'RE ENTITLED TO THE INFORMATION, IT NEEDS TO BE IN THE4

RECORD, BUT I THINK MR. WEST'S POINT IS WELL TAKEN.  AND WE5

DON'T HAVE AN OBJECTION TO DOING IT IN CAMERA BY CLOSING THE6

COURTROOM OR DOING IT IN CHAMBERS.  WE JUST HAVE TO GET THE7

INFORMATION IN THE RECORD.8

THE COURT:  WELL, I AM SYMPATHETIC WITH YOUR VIEW9

POINT AND WITH MR. WEST'S, BUT THE FOURTH CIRCUIT HAS BEEN10

RATHER CLEAR ON CLOSING COURTS.  I MEAN, DO YOU FEEL THAT I'M11

INCORRECT IN THAT REGARD?12

MR. WIDENHOUSE:  NO.  I THINK THIS IS A UNIQUE13

SITUATION.  I THINK IT'S -- I DON'T THINK THE FOURTH CIRCUIT14

HAS ADDRESSED WHETHER A SITUATION INVOLVING PRIVILEGED AND15

CONFIDENTIAL INFORMATION THAT THE DEFENDANT IS ENTITLED TO,16

ESPECIALLY WHEN IT'S NOT A JURY TRIAL, COULDN'T BE DONE17

OUTSIDE THE PRESENCE OF THE PUBLIC WITH A SEALED TRANSCRIPT,  18

BUT THAT'S ALL I CAN SAY.19

THE COURT:  WHAT'S YOUR VIEW, MR. BRUCE?20

MR. BRUCE:  WE'RE OPPOSED TO IT.  I JUST DON'T21

BELIEVE THAT THERE'S A -- IF YOU LOOK AT THE AFFIDAVIT, THE22

THREE OR FOUR PARAGRAPHS THAT HE RELATES OF WHAT HE SAYS THAT23

HELENA STOECKLEY TOLD HIM IS NOT VERY MUCH DIFFERENT THAN SOME24

OF THE OTHER CONFESSIONS, ALLEGED CONFESSIONS, BY HER THAT25
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HAVE BEEN ADMITTED IN THIS PROCEEDING AND OTHER PROCEEDINGS1

RELATED TO MACDONALD.2

I THINK AT THIS POINT, I THINK THE COURT GAVE ALL3

THE DUE PROCESS AND PROTECTION TO THAT AND HAS RULED NOW AT4

THE REQUEST OF THE DEFENSE THAT THE PRIVILEGE BE OVERCOME AND5

IT NEEDS TO BE AIRED AS PART OF THIS PUBLIC HEARING.  6

I DON'T -- THERE'S NOTHING IN THERE THAT WOULD BE7

MORE EMBARRASSING TO HELENA STOECKLEY THAN WHAT'S ALREADY BEEN8

HEARD.9

THE COURT:  WELL, THAT'S CERTAINLY TRUE.10

MR. WIDENHOUSE:  I DON'T MEAN TO INTERRUPT, MR.11

BRUCE.  I THINK THERE'S A LARGER ISSUE THAN EMBARRASSMENT TO12

MS. STOECKLEY AND HER FAMILY.  13

I THINK THERE'S A LARGER ISSUE ABOUT THE ATTORNEY-14

CLIENT PRIVILEGE AND THE NOTION THAT IF IT GETS BREACHED IT'S15

GOING TO BE AIRED IN OPEN COURT IN AN UNSEALED MANNER AND IT16

WOULD GIVE SOME PROTECTION EVEN WHEN THE PRIVILEGE IS DEEMED17

TO BE WAIVED BY THE COURT IF IT WERE TAKEN INITIALLY UNDER18

SEAL AND IN CAMERA, THAT'S ALL, AND I JUST THINK THAT'S19

IMPORTANT.20

 THE COURT:  WELL, TO ME, AS I READ HER MATERIAL, THE21

SWORN STATEMENT, IT WAS SOMEWHAT EXCULPATORY.22

MR. WIDENHOUSE:  YES.23

THE COURT:  AND MY FEELING WAS THAT IF A MAN IS24

INNOCENT THEN THAT TESTIMONY THAT FAVORS HIS INNOCENCE TRUMPS25
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THE ATTORNEY-CLIENT PRIVILEGE.  ALTHOUGH, I AGREE THAT I1

REACHED THAT CONCLUSION RELUCTANTLY.2

MR. WIDENHOUSE:  I UNDERSTAND.3

MR. WEST:  AND, YOUR HONOR, JUST AGAIN, I THINK IT'S4

NOT JUST WHAT'S IN THE AFFIDAVIT, AND I DON'T KNOW WHAT THESE5

FOLKS ARE GOING TO ASK, BUT IF THEY WANT TO GET INTO, YOU6

KNOW, IMPRESSIONS OR OTHER THINGS OUTSIDE THE AFFIDAVIT, THEN7

THE ONLY WAY TO PROTECT THAT WOULD BE IN AN CAMERA PROCEEDING.8

THE COURT:  WELL, LET ME LOOK AT THE FOURTH CIRCUIT9

MANDATE AGAIN.  IT SAYS, AND I RECALL IT DISTINCTLY, IT SAYS10

EVERYTHING MEANS EVERYTHING.11

MR. WIDENHOUSE:  I'VE READ IT.12

THE COURT:  AM I CORRECT?13

MR. WIDENHOUSE:  YES, BUT I DON'T KNOW THAT THAT14

MEANS EVERYTHING IN OPEN COURT.  I THINK THAT MEANS EVERYTHING15

ON THE RECORD.16

THE COURT:  WELL, YOU'VE GOT A GOOD POINT THERE.17

MR. WEST:  YEAH, WE'RE NOT SAYING IT SHOULDN'T BE18

HEARD AND CERTAINLY THE REPORTER SHOULD BE THERE TO TAKE IT19

DOWN SO THAT THERE IS A TRANSCRIPT OF IT.  THERE'S NO QUESTION20

ABOUT THAT.  WE'RE NOT SAYING THAT.  I UNDERSTAND WHAT YOUR21

HONOR IS SAYING AND WE ACCEPT THAT.  I'M JUST TRYING TO --22

THE COURT:  I UNDERSTAND.23

MR. WEST:  AND CERTAINLY IF IT'S ON THE RECORD, THEN24

THE PUBLIC AT SOME POINT, IF THE FOURTH CIRCUIT RULES HOWEVER25

-3264-

Appeal: 15-7136      Doc: 31-3            Filed: 08/16/2016      Pg: 417 of 740 Total Pages:(1857 of 2180)



McGinniss/Recross Page 1100

September 24, 2012

THEY MAY RULE, WILL CERTAINLY BE AVAILABLE TO THEM.1

MR. BRUCE:  YOUR HONOR, MR. WEST REPRESENTS MR.2

LEONARD.  HE DOES NOT REPRESENT MS. STOECKLEY.3

MR. WEST:  I --4

MR. BRUCE:  MAY I FINISH, PLEASE?5

MR. WEST:  OF COURSE.6

MR. BRUCE:  WHEN MR. LEONARD TESTIFIES, IF HE7

TESTIFIES ON DIRECT EXAMINATION CONSISTENT WITH HIS SEALED8

AFFIDAVIT, HE'S GOING TO BE SUBJECT TO VIGOROUS CROSS-9

EXAMINATION.  10

I SUBMIT THAT WHAT'S REALLY GOING ON HERE IS THAT11

THEY'RE TRYING TO PROTECT MR. LEONARD FROM EMBARRASSMENT. 12

WELL, THAT'S NOT THE POINT.  THE POINT IS MS. STOECKLEY'S13

PRIVILEGED INFORMATION.  THE COURT HAS RULED NOW THAT 14

PRIVILEGE IS OVERCOME BECAUSE OF THE EXCEPTIONAL15

CIRCUMSTANCES.  THERE'S NO ARGUMENT --16

THE COURT:  DO YOU DISAGREE?17

MR. BRUCE:  NO, I DO NOT AGREE -- I DO NOT DISAGREE. 18

I DO NOT DISAGREE.  AND I DON'T THINK THERE'S ANY REASON NOW,19

CONNECTED TO MS. STOECKLEY, THAT HIS TESTIMONY SHOULD NOT BE20

RECEIVED IN PUBLIC FOR THE REASONS ALREADY STATED.  21

AND I THINK ALSO THAT IF THE COURT PROPOSES TO CLOSE22

THE COURTROOM IN A TRIAL THAT'S RECEIVING ALL THIS MEDIA23

ATTENTION, YOU'RE GOING TO HAVE TO HEAR FROM THE MEDIA OUTLETS24

AS TO --25
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THE COURT:  OH, YEAH.1

MR. WEST:  WELL, YOUR HONOR, IF I COULD AT LEAST BE2

HEARD ABOUT THIS NOW THAT HE'S BROUGHT THAT UP.  WE'RE DOING3

THIS BECAUSE WE THINK THE RULE REQUIRES IT AND I DID THAT LAST4

WEEK AND I'M DOING THIS MORNING.  I SAID TO HIM LAST NIGHT5

THAT I WAS GOING TO BRING THIS UP.  I SAID TO HIM LAST NIGHT I6

WAS GOING TO BRING THIS UP.7

YOU KNOW, HE'S TALKED ABOUT THAT HE WANTS TO8

VIGOROUSLY CROSS-EXAMINE MR. LEONARD AND HE HAS CERTAINLY LET9

MR. LEONARD KNOW THROUGH ME THINGS HE WANTS TO BRING UP.  10

AND SO WHILE WE'RE TALKING ABOUT THAT, I GUESS I11

WOULD ASK YOUR HONOR -- I KNOW THAT YOUR HONOR HAS SAID12

EVERYTHING COMES IN, BUT AM I ALLOWED TO OBJECT IF I THINK13

THAT SOMETHING IS, YOU KNOW, IMPROPER HERE BECAUSE HE'S LET IT14

BE NO SECRET THAT HE INTENDS TO GO AFTER MR. LEONARD15

VIGOROUSLY.16

MR. BRUCE:  WELL, YOUR HONOR, WE CAN DISCUSS IF17

THERE'S ANY -- I MEAN, I WOULD NORMALLY FRONT TO YOUR HONOR18

ANY SENSITIVE AREAS OF IMPEACHMENT ANYWAY, BUT THAT'S NOT THE19

ISSUE ABOUT CLOSING THE COURTROOM.  THERE'S CERTAINLY NO20

ARGUMENT TO CLOSE THE COURTROOM TO PROTECT MR. LEONARD FROM21

EMBARRASSMENT.22

THE ONLY -- WHAT THE RULE SAYS THAT MR. WEST IS23

QUOTING IS THAT THE ATTORNEY, LEONARD, WHO, THROUGH HIS24

ATTORNEY, IS SUPPOSED TO AT LEAST MAKE A MOTION TO KEEP THIS 25
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-- AS MANY SAFEGUARDS AS POSSIBLE --1

THE COURT:  YES, I AGREE WITH THAT. 2

MR. BRUCE:  -- ON THE DISCLOSED INFORMATION.  HE'S3

DONE THAT.  IT'S BEEN SUBMITTED IN CAMERA.  YOUR HONOR HAS4

RULED THAT THE PRIVILEGE HAS BEEN OVERCOME.  NOW, HE'S ASKED5

FOR IT TO BE -- THE COURTROOM TO BE SEALED DURING THE6

TESTIMONY.  HE HAS DISCHARGED -- MR. LEONARD AND HIS ATTORNEY7

MR. WEST HAVE DISCHARGED THEIR OBLIGATION.  8

BUT I THINK THE COURT'S RULING SHOULD BE IN FAVOR OF9

THE FIRST AMENDMENT AND IN FAVOR OF THIS PUBLIC EVIDENTIARY10

HEARING.11

MR. WEST:  WELL, AND I GUESS I'VE MOVED ON, I'VE12

ASSUMED YOUR HONOR HAS ALREADY RULED ON THAT AND I GUESS I'VE13

MOVED ON TO THE NEXT ISSUE THAT HE BROUGHT UP.  14

I WANT TO MAKE SURE THAT, YOU KNOW, IF HE IS15

INTENDING TO DO WHATEVER IT IS HE INTENDS TO DO TO MR.16

LEONARD, THAT I HAVE SOME FORECAST OF THAT SO THAT I MIGHT BE17

ABLE TO OBJECT IF I THINK SOMETHING'S IMPROPER BECAUSE, YOU18

KNOW, THAT'S IMPORTANT TO MR. LEONARD.19

MR. BRUCE:  YOUR HONOR, I DON'T THINK MR. WEST HAS20

STANDING TO OBJECT TO ORDINARY CROSS-EXAMINATION.  MR.21

WIDENHOUSE MIGHT HAVE STANDING TO OBJECT TO MY CROSS-22

EXAMINATION OF MR. LEONARD.  BUT, AGAIN, NONE OF THAT WOULD BE23

ANY REASON TO CLOSE THE COURTROOM.24

MR. WEST:  I'M NOT SAYING THAT ANYMORE.  WHAT I'M25
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SAYING IS THAT I THINK THE COURT DID RULE AND I UNDERSTAND1

THAT.  I'M TRYING TO MOVE ON NOW TO THE FACT THAT MR. LEONARD2

IS GOING TO BE ON THE STAND AND I HAVE A DUTY TO TRY TO LOOK3

AFTER HIM AND REPRESENT HIM AND YOU HAVE REPRESENTED TO ME4

THAT YOU INTEND TO GO AFTER HIM VIGOROUSLY.5

AND SO I WOULD LIKE THE OPPORTUNITY TO NOT BE A6

POTTED PLANT IF MR. LEONARD'S UP THERE AND I THINK SOMETHING'S7

IMPROPER, YOUR HONOR.8

MR. BRUCE:  WELL, YOUR HONOR, MY PROPOSAL ON THAT9

WOULD BE -- FIRST OF ALL, I DON'T THINK MR. WEST HAS ANY10

STANDING BEYOND THIS PRIVILEGE ISSUE.  11

I THINK THAT IF THERE ARE CROSS-EXAMINATION12

QUESTIONS TO WHICH THERE'S AN OBJECTION, THEY SHOULD BE LODGED13

BY MR. WIDENHOUSE OR MR. WILLIAMS WHO ARE PARTIES --14

REPRESENTING A PARTY TO THE CASE.15

BUT AFTER THE DIRECT EXAMINATION AND BEFORE -- I16

HAVEN'T HEARD THE DIRECT EXAMINATION YET.  SO, AFTER THE17

DIRECT EXAMINATION, I'D BE HAPPY TO COME TO THE BENCH AND18

FRONT ANY SENSITIVE CROSS-EXAMINATION QUESTIONS ABOUT MR.19

LEONARD'S BACKGROUND SO THAT THE OTHER SIDE CAN BE HEARD, BUT20

I REALLY DON'T THINK MR. WEST HAS ANY STANDING AT THAT POINT.21

MR. WIDENHOUSE:  WELL, I'M NOT SURE WHAT I CAN DO22

BECAUSE I'M SORT OF SADDLED WITH THE EVIDENCE AS A WHOLE23

STANDARD.  I MEAN, WE HAVEN'T BEEN OBJECTING TO CROSS-24

EXAMINATION EVEN IF THE IMPEACHMENT MIGHT HAVE BEEN A LITTLE25
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BIT IMPROPER ON ONE SIDE OR THE OTHER.  MR. BRUCE AND I HAVE1

BEEN LETTING EACH OTHER DO WHATEVER WE WANTED UNDER THE2

EVIDENCE AS A WHOLE STANDARD.3

MR. WEST:  AND WHERE I'M COMING FROM, YOUR HONOR, IS4

THIS, MR. WIDENHOUSE ASKED TO SPEAK TO MR. LEONARD OVER THE5

WEEKEND AND I DID NOT ALLOW HIM TO DO THAT.  AND I DON'T KNOW6

WHAT HE --7

THE COURT:  YOU DIDN'T?8

MR. WEST:  SIR?9

THE COURT:  YOU DID NOT ALLOW HIM?10

MR. WEST:  NO, SIR, I DID NOT.  I DID NOT THINK THAT11

THAT WAS PROPER UNDER THE RULE.  AND, YOU KNOW, HE MAY BRING12

THINGS UP OR HE MAY -- HE'S MADE IT VERY CLEAR HE'S GOING TO13

BRING THINGS UP.  AND I WOULD LIKE TO BE ABLE TO BE MR.14

LEONARD'S REPRESENTATIVE IF SOMETHING COMES UP.15

THE COURT:  WELL, I WOULD PREFER TO HEAR IT IN16

CAMERA, BUT I DON'T KNOW THAT I CAN DO THAT.  MY RECOLLECTION17

IS THAT THE FOURTH CIRCUIT WAS VERY DEFINITE ABOUT NOT CLOSING18

COURTROOMS AND I THINK THERE IS A FIRST AMENDMENT ISSUE HERE. 19

AND I THINK I'LL HAVE TO LET HIM GO IN THE COURTROOM.  20

MR. WIDENHOUSE, CAN YOU OFFER ANY SUGGESTIONS?21

MR. WIDENHOUSE:  WELL, I HATE TO DO THE EXAMINATION22

TWICE, BUT WE COULD HAVE IT IN CAMERA AND THEN COME IN OPEN23

COURT.  24

MR. BRUCE:  YOUR HONOR, I JUST DON'T -- I DON'T25
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THINK THERE'S AN ISSUE HERE.  ONCE THE COURT HAS RULED THAT1

THE EXCEPTIONAL CIRCUMSTANCES OVERCOME THE PRIVILEGE IT NEEDS2

TO BE HEARD PUBLICLY.3

NOW, THIS MATTER -- MS. STOECKLEY'S PRIVILEGE HAS4

BEEN OVERCOME.  IF THIS DIRECT OR CROSS-EXAMINATION IS5

EMBARRASSING TO MR. LEONARD, THAT'S CERTAINLY NO REASON TO6

HEAR ANYTHING IN CAMERA.  MR. BLACKBURN WAS EMBARRASSED.  MR.7

CRAWLEY WAS EMBARRASSED.  8

I MEAN, THAT'S JUST -- WHEN YOU BECOME A WITNESS IN9

A FEDERAL TRIAL, YOU MIGHT GET CROSS-EXAMINED AND IT'S GOING10

TO HAPPEN IN PUBLIC AND IT MIGHT BE EMBARRASSING, BUT THAT'S11

NO REASON TO CLOSE THE COURTROOM OR TAKE THE TESTIMONY IN12

CAMERA.13

MR. WEST:  AND I HAVEN'T REQUESTED IT ON THAT BASIS.14

MR. BRUCE:  WELL, I THOUGHT MR. WIDENHOUSE WAS.15

MR. WEST:  WELL, I GUESS, WHAT I WAS JUST SAYING,16

YOUR HONOR, IS THAT IF HE WANTS TO GO IN THAT DIRECTION AND HE17

HAS INDICATED THAT HE IS, I JUST THINK THAT IT'S ONLY FAIR TO18

MR. LEONARD THAT IF I THINK SOMETHING'S OBJECTIONABLE OR NOT19

PROPER OR MISLEADING TO THE COURT, THAT I OUGHT TO BE ABLE TO20

BRING IT TO THE COURT'S ATTENTION.21

THE COURT:  WELL, YOU CAN OBJECT.  YOU CAN NOTE YOUR22

OBJECTION.23

MR. WEST:  YES, SIR.24

THE COURT:  COUNSEL, I THINK WITH THE NOTORIETY OF25
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THIS CASE AND THE FIRST AMENDMENT ISSUES THAT MR. BRUCE IS1

RIGHT, I THINK THE CLOSING OF THE COURTROOM IS IMPOSSIBLE AT2

THIS JUNCTURE.  IT'S ALREADY A MEDIA CIRCUS.  WE'VE GOT A3

HEARING WITH NO RULES.  NO RULES.  I MEAN, THE MANDATE DOESN'T4

GIVE ME MUCH HELP IN THAT REGARD.5

MR. WIDENHOUSE:  I DON'T DISAGREE WITH THAT AT ALL.6

THE COURT:  ALL RIGHT.  WE'RE GOING TO TAKE A SHORT7

BREAK AND THEN WE'RE GOING TO COME BACK AND PROCEED.8

MR. BRUCE:  THANK YOU, YOUR HONOR.9

THE COURT:  HE'LL BE ALLOWED TO TESTIFY.10

MR. BRUCE:  THANK YOU. 11

(BENCH CONFERENCE CONCLUDED.)12

THE COURT:  LET'S TAKE A RECESS TILL 10:15.13

(RECESS TAKEN FROM 10:04 A.M., UNTIL 10:34 A.M.)14

THE COURT:  PLEASE BE SEATED AND WE'LL CONTINUE. 15

ALL RIGHT, MR. WIDENHOUSE.16

MR. WIDENHOUSE:  YOUR HONOR, I CALL JERRY LEONARD.17

JERRY WAYNE LEONARD, DEFENSE WITNESS, SWORN18

D I R E C T   E X A M I N A T I O N 10:34 A.M.19

BY MR. WIDENHOUSE:20

Q. GOOD MORNING, MR. LEONARD.21

A. GOOD MORNING.22

Q. CAN YOU STATE YOUR NAME AND TELL US WHERE YOU LIVE?23

A. MY NAME IS JERRY WAYNE LEONARD AND I LIVE IN RALEIGH,24

NORTH CAROLINA.25

-3271-

Appeal: 15-7136      Doc: 31-3            Filed: 08/16/2016      Pg: 424 of 740 Total Pages:(1864 of 2180)



Leonard/Direct Page 1107

September 24, 2012

Q. OKAY.  AND WHAT DO YOU DO FOR A LIVING?1

A. I PRACTICE LAW.2

Q. AND WHAT KIND OF LAW DO YOU PRACTICE?3

A. WELL, RIGHT NOW I'M -- I DO APPOINTED WORK THROUGH THE4

FEDERAL PUBLIC DEFENDERS AND I DO MEDIATION AND ARBITRATION.5

Q. OKAY.  CAN YOU TELL US ABOUT YOUR EDUCATIONAL BACKGROUND,6

WHERE YOU WENT TO UNDERGRAD AND LAW SCHOOL?7

A. I WENT TO HAMPTON SYDNEY COLLEGE IN VIRGINIA FOR8

UNDERGRADUATE AND I WENT TO UNC LAW SCHOOL.9

Q. AND WHEN DID YOU GRADUATE FROM LAW SCHOOL?10

A. JANUARY OF 1971.11

Q. AND WHAT DID YOU DO AFTER YOU -- WHAT WAS YOUR FIRST12

EMPLOYMENT AFTER GRADUATION FROM LAW SCHOOL?13

A. I WENT TO THE UNITED STATES DISTRICT COURT FOR THE14

EASTERN DISTRICT OF NORTH CAROLINA AS A LAW CLERK TO JUDGE15

FRANKLIN T. DUPREE, JUNIOR16

Q. OKAY.  HOW LONG WERE YOU WITH JUDGE DUPREE?17

A. FOR A YEAR.18

Q. AND WHAT DID YOU DO AFTER THAT?19

A. I WENT INTO PRIVATE PRACTICE.  I WAS IN PRIVATE PRACTICE20

AND I WAS DIRECTOR OF WAKE COUNTY LEGAL AID ON A PART TIME21

BASIS.22

Q. OKAY.  AND DID YOU HAVE YOUR OWN PRACTICE, I MEAN, A SOLO23

PRACTICE?24

A. IT WAS A SOLO PRACTICE, BUT I WAS SHARING OFFICE SPACES25
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WITH AT FIRST ONE AND THEN FIVE ATTORNEYS.1

Q. OKAY.2

A. INCLUDING MYSELF.3

Q. WHAT KIND OF LAW WERE YOU PRACTICING BACK AFTER YOU4

FINISHED CLERKING FOR JUDGE DUPREE?5

A. I DID EVERYTHING.  I WAS ON THE APPOINTED LIST FOR6

JUVENILE COURT FOR CRIMINAL APPOINTMENTS.  I DID A RIGHT MANY7

FEDERAL APPOINTMENTS.  I THOUGHT I HAD AN EXPERTISE IN FEDERAL8

LAW SO I DID A LOT OF 1983 ACTIONS, SOME EEOC CASES --9

Q. WHAT PERCENTAGE --10

A. -- AND ENVIRONMENTAL CASES.11

Q. I'M SORRY.  WHAT PERCENTAGE OF YOUR PRACTICE WOULD YOU12

SAY WAS CRIMINAL DEFENSE WORK BACK THEN IF YOU REMEMBER?13

A. PROBABLY ABOUT 30 PERCENT.14

Q. DID THERE COME A TIME WHEN YOU BEGAN TO REPRESENT A WOMAN15

BY THE NAME OF HELENA STOECKLEY?16

A. YEAH.  YES.17

Q. CAN YOU TELL US WHAT YOU RECALL ABOUT HOW THAT CAME18

ABOUT, HOW YOU CAME TO REPRESENT HER?19

A. I RECEIVED A TELEPHONE CALL FROM JUDGE DUPREE'S OFFICE20

ASKING ME IF I WOULD REPRESENT HELENA STOECKLEY.  I DON'T KNOW21

-- WELL, I'M SURE THEY TOLD ME HER NAME, BUT I UNDERSTOOD IT22

WAS A MATERIAL WITNESS INVOLVED IN THIS CASE, THE MACDONALD23

CASE.24

Q. WERE YOU FOLLOWING THE MACDONALD CASE AT THE TIME?25
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A. NOT PARTICULARLY.1

Q. OKAY.  AND CAN YOU TELL US HOW YOU BEGAN INTERACTING WITH2

MS. STOECKLEY ONCE YOU WERE APPOINTED?3

A. I PICKED HER UP, AND I CAN'T REMEMBER WHERE I PICKED HER4

UP.  I WAS THINKING IT WAS FROM THE FEDERAL BUILDING, BUT I'M5

NOT SURE.  IT WAS A SUNDAY AFTERNOON LATE.6

I HAD BEEN INSTRUCTED TO MAKE SURE THAT SHE -- I HAD7

UNDERSTOOD THAT SHE HAD BEEN ARRESTED AS A MATERIAL WITNESS,8

THAT SHE HAD TESTIFIED, THAT SHE WAS SUBJECT TO RECALL, AND I9

WAS BEING APPOINTED AND I NEEDED TO HAVE HER AT COURT EACH AND10

EVERY DAY THAT COURT WAS IN SESSION.11

WHEN I FIRST GOT HER, I DIDN'T KNOW WHAT TO DO.  I12

DIDN'T KNOW ANYTHING ABOUT HER.  SHE DIDN'T KNOW ANYTHING13

ABOUT ME.  AND IT WAS OBVIOUS THAT, TO HER, I WAS PART OF THE14

ESTABLISHMENT AND I FELT THAT I HAD TO BUILD TRUST. 15

I WAS WORRIED ABOUT WHERE SHE WAS GOING TO STAY AND16

I HAD TO GET LODGING FOR HER AND I HAD TO MAKE SURE THAT SHE17

WAS THERE IN COURT.  18

AND SO I TOOK HER TO MY HOUSE AND WE SAT AROUND AND19

TALKED AND TALKED VERY GENERALLY.  AND I GOT TO KNOW HER A20

LITTLE BIT AND I HOPED THAT -- MY JOB -- I WAS TRYING TO21

ESTABLISH TRUST SO I COULD REPRESENT HER.22

Q. AND HOW LONG DO YOU RECALL SPENDING WITH HER SORT OF IN23

THE TRUST BUILDING UP PROCESS?24

A. WELL, SHE WAS -- SHE WAS -- WHEN I PICKED HER UP, SHE HAD25
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A BROKEN ARM.  SHE HAD -- SHE HAD BEEN -- SHE HAD MARKS ON HER1

EYE.  SHE WAS VERY WORRIED ABOUT HER BOYFRIEND.  APPARENTLY,2

HER BOYFRIEND, WHO HAD FOUND HER UP HERE, HAD -- SHE TOLD ME3

THAT HE HAD ASSAULTED HER.4

Q. WELL, WHEN YOU SAY SHE WAS WORRIED ABOUT HER BOYFRIEND,5

DO YOU MEAN SHE WAS WORRIED ABOUT WHAT HE MIGHT -- SHE WAS6

AFRAID OF HIM OR SHE WAS WORRIED ABOUT WHETHER HE HAD A PLACE7

TO STAY OR DID YOU GET A SENSE?  WHAT DO YOU MEAN BY WORRIED8

ABOUT HIM?9

A. MY MEMORY TELLS ME THAT SHE WAS AFRAID OF HIM.10

Q. OKAY.  DID YOU --11

A. I CAN FURTHER STATE THAT SHE HAD -- I UNDERSTOOD THAT SHE12

HAD NOT SLEPT AT ALL THE NIGHT BEFORE.  WE SAT AROUND AND13

TALKED AND SHE ENDED UP FALLING ASLEEP RIGHT THERE.  AND THAT14

WAS THE END OF THE FIRST DAY OF ME TRYING TO BUILD TRUST.15

Q. OKAY.  SO, DID SHE SORT OF SLEEP ON YOUR COUCH OR16

SOMETHING THAT NIGHT?17

A. SHE SLEPT ON A RECLINER CHAIR.18

Q. AND THEN WHAT HAPPENED THE NEXT DAY?19

A. WELL, WE HAD TO GET TO COURT AND WE HAD TO BE THERE EARLY20

ENOUGH.  SO, WE LEFT AND ON THE WAY TO COURT I CHECKED HER21

INTO A -- I THINK IT WAS A HILTON.  IT WAS A HOLIDAY INN TYPE22

THING, IT LATER BECAME THE BROWNSTONE IN RALEIGH, NORTH23

CAROLINA.  IT WAS ON THE WAY BETWEEN MY HOUSE AND THE24

COURTHOUSE.  25
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SHE WENT TO THE COURTHOUSE AND THEY GAVE US A ROOM1

ON THE SEVENTH FLOOR OF THE COURTHOUSE, WHICH WAS THE SAME2

FLOOR THAT THE COURTROOM WAS ON.  IT WAS A PRIVATE ROOM.3

Q. AND DID YOU ALL STAY IN OR AROUND THAT ROOM MOST OF THAT4

DAY?5

A. WELL, I HAD TO KEEP AN EYE ON HER AT ALL TIMES OR6

SOMEBODY HAD TO KEEP AN EYE ON HER.  AND SHE WAS IN THAT ROOM7

ALMOST ALL DAY AT THAT POINT.  I DON'T KNOW IF WE WENT OUT TO8

EAT OR ANYTHING.9

Q. DID YOU TALK TO HER THAT DAY ABOUT HER POSSIBLE10

INVOLVEMENT IN THE MACDONALD SITUATION?11

A. YES.12

Q. AND WHAT DID SHE TELL YOU?13

A. SHE TOLD ME IN THE MORNING -- THIS IS AFTER I HAD TOLD14

HER WHAT MY ROLE AS HER ATTORNEY WAS.15

Q. WELL, BEFORE WE GET TO WHAT SHE TOLD YOU, WHAT DID YOU16

EXPLAIN TO HER WAS YOUR ROLE?17

A. WELL, I TOLD HER THAT MY JOB WAS TO HELP HER AND I WAS18

GOING TO DO THAT AS BEST I COULD.  I TOLD HER THAT WHAT SHE19

TOLD ME WAS BETWEEN ME AND HER.  WE TALKED ABOUT THE FACT THAT20

THIS WAS A FIRST DEGREE MURDER TRIAL.  21

WE TALKED ABOUT THE FACT THAT AT THAT TIME THERE WAS22

NO DEATH PENALTY IN EXISTENCE AT LEAST FOR THE FEDERAL COURTS23

AND THAT THAT WAS IN LIMBO, THAT IT COULD BE REINSTATED, IT24

MIGHT NOT, BUT IT HAD BEEN DECLARED UNCONSTITUTIONAL AS25
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APPLIED.  GENERALLY, THAT'S WHAT I TOLD HER.1

Q. ALL RIGHT.  AND DID YOU --2

A. AND ONE OTHER THING, SHE ASKED ME ABOUT THE STATUTE OF3

LIMITATIONS.4

Q. AND WHAT DID YOU TELL HER ABOUT THAT?5

A. WELL, THAT I DIDN'T KNOW AND THAT IT WAS REALLY IN LIMBO.6

Q. DID SHE TELL YOU --7

A. BECAUSE IT HAD BEEN DECLARED UNCONSTITUTIONAL, BUT THERE8

WAS NO STATUTE OF LIMITATIONS FOR CAPITAL CASES.  SO, THE9

QUESTION IS WHETHER OR NOT FIRST DEGREE MURDER IS A CAPITAL10

CASE.  SO, THAT WAS AN ISSUE THAT HAD NOT BEEN DECIDED AT THAT11

TIME I DON'T THINK.12

Q. DID SHE TELL YOU WHY SHE WAS CONCERNED ABOUT THE STATUTE13

OF LIMITATIONS?14

A. NO, AND I DON'T KNOW IF SHE BROUGHT IT UP OR I BROUGHT IT15

UP TO TELL YOU -- I MEAN, I DON'T KNOW WHO BROUGHT IT UP.  I16

REMEMBER TALKING ABOUT IT AND NOT REALLY KNOWING THE ANSWER.17

Q. ALL RIGHT.  AND IN THOSE -- THE EARLY CONVERSATION AFTER18

YOU BUILT UP HER TRUST AND YOU BEGAN TO TALK ABOUT THE19

MACDONALD SITUATION, DID YOU ASK HER IF SHE WAS INVOLVED?20

A. I DON'T KNOW IF I SAID ARE YOU -- WERE YOU INVOLVED.  I21

SAID TELL ME WHAT YOUR TESTIMONY WOULD BE IF YOU WERE CALLED22

TO THE WITNESS STAND AGAIN.23

Q. AND WHAT DID SHE TELL YOU?24

A. SHE SAID THAT SHE WAS -- THAT SHE DID NOT REMEMBER25
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ANYTHING ABOUT THE EVENING.1

Q. DID THERE COME A TIME WHEN SHE TOLD YOU ANYTHING ELSE2

ABOUT HER POSSIBLE INVOLVEMENT?3

A. SHE TOLD ME -- LATER ON SHE SAID WHAT WOULD YOU DO IF I4

WERE THERE.5

Q. WELL, LET ME -- BEFORE YOU TELL US THAT, HOW MUCH TIME6

PASSED BETWEEN HER SAYING SHE DIDN'T HAVE ANY RECOLLECTION AND7

HER BRINGING UP WHAT IF IT WAS A LITTLE BIT DIFFERENT?8

A. I QUESTIONED -- SOME TIME PASSED.  I MEAN, ONE WAS THE9

MORNING AND ONE WAS THE AFTERNOON.  IN THE MORNING SESSION WE10

HAD THAT CONVERSATION THAT SHE COULDN'T REMEMBER AND I THOUGHT11

THAT WAS FAIRLY CONVENIENT.  BUT I ASKED HER -- SO, I ASKED12

HER, I WAS TRYING TO GET HER TO WHY WOULD SHE REMEMBER THAT13

SHE DIDN'T REMEMBER ON A PARTICULAR NIGHT AND TIME.  14

AND SHE TOLD ME THAT EVERYBODY KNEW RIGHT AWAY AFTER15

THE MURDERS, THEY KNEW OF THE MURDERS.  SHE ALSO TOLD ME THAT16

SHE HAD BEEN -- SHE HAD SPOKEN TO SOME INVESTIGATORS REALLY17

SOON, AND MY THOUGHTS ARE WITHIN SEVERAL DAYS, AFTER THE18

MURDERS.  AND SO, THEREFORE, SHE KNEW WHICH NIGHT IT WAS AND19

SHE KNEW THAT SHE COULDN'T REMEMBER THAT NIGHT.20

SO, THAT WAS IT AS FAR AS I WAS CONCERNED.  THAT WAS21

IT.  THAT WAS GOING TO BE HER TESTIMONY AND I WAS -- I DIDN'T22

KNOW -- I WAS REALLY HOPING THAT SHE WAS NOT GOING TO BE23

RECALLED, BUT I HAD TO KNOW WHAT HER TESTIMONY WOULD BE OR24

WHAT HER CONDUCT ON THE WITNESS STAND WOULD BE BECAUSE, YOU25
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KNOW, ANYTIME WE COULD HEAR THIS LITTLE KNOCK ON THE DOOR AND1

THERE SHE WAS GOING TO HAVE TO GO -- I WAS GOING TO HAVE TO2

REPRESENT HER AS A WITNESS.3

Q. OKAY.  AND SO TAKING YOU BACK TO, I GUESS, THAT AFTERNOON4

WHEN SHE INITIATED FURTHER CONVERSATION ABOUT THE MACDONALD5

INCIDENT, CAN YOU TELL US WHAT HAPPENED OR WHAT SHE SAID?6

A. SHE SAID WHAT WOULD YOU DO IF I TOLD YOU I WAS THERE AND7

I SAID I'D STILL REPRESENT YOU.  I NEED TO KNOW THE TRUTH. 8

SHE SAID, WELL, SHE WAS THERE, AND THEN SHE TOLD THE STORY9

ABOUT WHAT HAPPENED THAT EVENING.  10

I THEREAFTER TOLD HER THAT I COULD NOT -- THAT SHE11

SHOULD NOT TAKE THE WITNESS STAND AGAIN AND TESTIFY, THAT SHE12

COULD PLEAD HER FIFTH AMENDMENT RIGHT NOT TO INCRIMINATE13

HERSELF AND THAT I WOULD HELP HER WITH THAT.14

Q. AND WHAT DID YOU DO TOWARD THAT END OF HELPING HER WITH15

THAT FIFTH AMENDMENT RIGHT?16

A. WE WROTE OUT A -- I WROTE OUT WHAT I THOUGHT WAS THE17

PROPER WAY TO INVOKE THE FIFTH AMENDMENT FOR HER TO READ AND18

SHE HAD THAT THEREAFTER.  WELL, I THINK SHE HAD IT THEREAFTER. 19

I TOLD HER TO KEEP IT WHEN SHE WAS IN THE COURTROOM.20

Q. AND DID SHE EVER GET CALLED AS A WITNESS?21

A. NO, SHE DIDN'T.22

Q. AND DID YOU HAVE FURTHER CONVERSATIONS WITH HER ABOUT THE23

MACDONALD INCIDENT AFTER SHE TOLD YOU SHE WAS THERE AND YOU24

TOLD HER HOW TO ASSERT THE FIFTH AMENDMENT PRIVILEGE?25
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A. SHE -- WE TALKED A LOT DURING THAT WEEK AND WE DIDN'T1

REALLY TALK ABOUT THE MACDONALD CASE.  SHE -- YOUR QUESTION IS2

WHAT SPECIFICALLY DID SHE TALK ABOUT OR IS THAT WHAT YOU -- 3

Q. WELL, IF IT RELATES TO THE MACDONALD CASE, NOT IF YOU'RE4

TALKING ABOUT THE WEATHER --5

A. MY JOB WAS SIMPLY TO SEE WHETHER OR NOT -- WHAT SHE WOULD6

SAY ON THE WITNESS STAND AND PROTECT HER BASED ON WHAT SHE7

WOULD SAY.  I DIDN'T GO INTO ANY SPECIFICS AND I DIDN'T HEAR 8

-- LEARN ANY SPECIFICS OF THE -- WHAT SHE WOULD HAVE SAID9

HAPPENED THAT NIGHT OTHER THAN WHAT I HAVE IN MY AFFIDAVIT.10

AND AS FAR AS HER CONDUCT, SHE BASICALLY SAID THAT11

SHE DIDN'T PARTICIPATE IN THE ACTUAL MURDERS, BUT THAT SHE WAS12

THERE.  SHE SAID THAT AT SOME POINT DURING THE -- WHILE SHE13

WAS THERE THE PHONE RANG AND SHE PICKED UP THE PHONE.  AND SHE14

TOLD ME ABOUT THAT DAGGONE HOBBY HORSE.15

Q. I'M INTERESTED IN THE PHONE RINGING.  DID SHE TELL YOU16

ANYTHING OTHER THAN THE PHONE RANG AND SHE -- I ASSUME WHEN17

YOU SAY SHE PICKED IT UP, SHE ANSWERED IT.  IS THAT WHAT YOU18

MEAN?19

A. THESE WERE CONVERSATIONS THAT SHE WOULD JUST POP UP AND20

SAY.  I MEAN, THESE WERE RANDOM THINGS THAT CAME OUT DURING21

THE COURSE OF THE REMAINING WEEK.  SHE SAID THE PHONE RANG,22

SHE PICKED IT UP, AND ONE OF THE PEOPLE THAT SHE WAS WITH TOLD23

HER TO PUT IT DOWN, TO HANG UP.24

Q. OKAY.  SO, SHE MENTIONED THE PHONE RINGING AND SHE25
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ANSWERED IT AND SOMEONE TOLD HER TO PUT IT DOWN.  SHE1

MENTIONED A HOBBY HORSE.  DID SHE MENTION ANYTHING ELSE 2

ABOUT --3

A. NO.4

Q. -- WHAT HAPPENED INSIDE THE HOUSE?5

A. NO.6

Q. NOW, YOU MENTIONED A COUPLE MINUTES AGO AN AFFIDAVIT.  I7

TAKE IT YOU PREPARED AN AFFIDAVIT IN THIS MATTER?8

A. YES.9

Q. I'M GOING TO SHOW YOU WHAT WE'VE MARKED AS DEFENDANT'S10

EXHIBIT 5113.  IT'LL COME UP ON THE SCREEN.  AND IF YOU LOOK11

AT THE TOP, DOES THAT APPEAR TO BE THE BEGINNING OF THE12

AFFIDAVIT THAT YOU GAVE?13

A. YES, IT -- YES, IT DOES.14

Q. OKAY.  AND I'M GOING TO SCROLL TO THE LAST PAGE OF THE15

AFFIDAVIT AND DOES THAT APPEAR TO BE YOUR SIGNATURE?16

A. YES.17

(DEFENSE EXHIBIT NUMBER 511318

WAS IDENTIFIED FOR THE RECORD.)19

Q. AND DID YOU READ THE AFFIDAVIT BEFORE YOU SIGNED IT?20

A. YES.21

Q. AND IS THE AFFIDAVIT ACCURATE TO THE BEST OF YOUR22

RECOLLECTION?23

A. YES.24

Q. ALL RIGHT.  I WANT TO TAKE YOU THROUGH SEVERAL PARAGRAPHS25
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OF THE AFFIDAVIT JUST SO THAT WE CAN GET THEM IN THE RECORD. 1

IF YOU COULD GO TO PARAGRAPH SIX ON THE SECOND PAGE, AND WE'LL2

GET IT ON THE SCREEN, AND IF YOU COULD READ PARAGRAPH SIX FOR3

US INTO THE RECORD.4

A. I SPENT SEVERAL HOURS IN CONVERSATION WITH HER FROM THE5

FIRST DAY, PARENTHESES, SUNDAY, AUGUST 19TH, END PARENTHESES. 6

I WAS TRYING TO INTRODUCE MYSELF AND GET TO KNOW HER AS A7

PERSON AND TO UNDERSTAND WHAT I WAS DEALING WITH.8

BASICALLY, THE COURT HAD PLACED HER IN MY CUSTODY. 9

I HAD TO ARRANGE HER LODGING, AND I NEEDED TO BE SURE SHE10

WOULD NOT LEAVE RALEIGH AND THAT I COULD GET HER TO EACH COURT11

SESSION.  I DID NOT TALK TO HER IN DEPTH ABOUT HER LEGAL12

SITUATION UNTIL THE MORNING OF MONDAY, AUGUST 20TH, WHICH WAS13

OUR FIRST DAY TOGETHER AT THE FEDERAL COURTHOUSE IN RALEIGH.14

Q. OKAY.  AND LET ME ASK YOU THIS BEFORE WE GO TO ANOTHER15

PARAGRAPH.  WAS THIS SOMETHING OF AN UNUSUAL APPOINTMENT AS A16

LAWYER?17

A. YEAH.  I MEAN, YES.  YES, SIR, IT WAS.  I THINK IT WAS18

VERY UNUSUAL.19

Q. AND CAN YOU TELL US SORT OF WHY IT FELT UNUSUAL TO YOU?20

A. WELL, I WAS APPOINTED TO REPRESENT SOMEONE THAT WAS GOING21

THROUGH A GREAT DEAL OF -- I MEAN, SHE WAS A MESS.  I TOLD YOU22

ABOUT THE BROKEN ARM AND I THINK THAT WAS FAIRLY RECENT.  HER23

BOYFRIEND HAD TRIED TO DROWN HER ALLEGEDLY IN THE SWIMMING24

POOL OF A HOTEL THAT THEY WERE STAYING IN OR A MOTEL AND THEY25
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GOT KICKED OUT OF THE MOTEL.1

SHE HAD CALLED JUDGE DUPREE AT HOME.  JUDGE DUPREE2

HAD A REGULAR NUMBER LISTED IN THE PHONE BOOK.  AND SOMEBODY 3

-- WELL, ANYWAY, AND THAT'S HOW I GOT INVOLVED IN IT.4

Q. I TAKE IT WHEN YOU SAY YOU GOT A CALL FROM HIS OFFICE,5

WAS IT THE LAW CLERK WHO CALLED YOU OR DO YOU RECALL?6

A. YEAH, IT WAS THE LAW CLERK.7

Q. OKAY.  I TAKE IT THAT AS PART OF THE UNUSUAL8

CIRCUMSTANCES WAS NORMALLY WHEN YOU GET APPOINTED TO REPRESENT9

SOMEBODY IN A FEDERAL CASE YOU PROBABLY DON'T TAKE THEM TO10

YOUR HOUSE?11

A. WELL, I DIDN'T HAVE ANY PLACE TO TAKE HER, I MEAN, RIGHT12

THEN.  I MEAN, I COULD HAVE TAKEN HER TO A RESTAURANT I GUESS,13

BUT --14

Q. I GUESS, MY POINT IS, IS THAT'S WHAT WAS UNUSUAL IS THAT15

YOU WERE SORT OF SHEPARDING AROUND SOMEBODY YOU HAD BEEN16

APPOINTED TO REPRESENT.17

A. AS I UNDERSTOOD IT, MY JOB WAS BASICALLY TO DO THE BEST I18

COULD REPRESENTING HER AND TO KIND OF BABYSIT HER AND MAKE19

SURE THAT SHE DIDN'T LEAVE. 20

SHE HAD BEEN UNDER ARREST -- WELL, SHE SPENT A NIGHT21

IN SOUTH CAROLINA, I BELIEVE, UNDER ARREST WHEN SHE WAS FIRST22

PICKED UP AS A MATERIAL WITNESS AND SHE HAD SPENT AT LEAST ONE23

NIGHT IN THE WAKE COUNTY JAIL AND SHE DIDN'T WANT TO BE THERE.24

AND, I MEAN, IT WAS JUST ME MAKING SURE THAT SHE STAYED 25
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SOMEWHERE THAT NIGHT AND THAT SHE WAS BACK IN COURT THE NEXT1

DAY.2

Q. OKAY.  COULD YOU READ -- I'M TAKING YOU TO PARAGRAPH3

SEVEN OF THE AFFIDAVIT, IT SHOULD BE ON THE SCREEN, AND ASK IF4

YOU COULD READ THAT PARAGRAPH INTO THE RECORD.5

A. ON THAT MONDAY MORNING I EXPLAINED TO HER MY ROLE AS HER6

ATTORNEY AND MADE SURE SHE REALIZED THAT EITHER SIDE COULD ASK7

HER TO TESTIFY AGAIN ON A MOMENT'S NOTICE.  8

I MADE SURE THAT MS. STOECKLEY CLEARLY UNDERSTOOD9

THAT WHAT I TOLD -- WHAT SHE TOLD ME WAS JUST BETWEEN ME AND10

HER AND THAT SHE WOULD NOT TALK ABOUT THE CASE TO ANYONE11

EXCEPT ME.  12

I TOLD HER THAT I WANTED TO HELP HER AND WOULD HELP13

HER, BUT I NEEDED TO KNOW THE TRUTH NO MATTER WHAT IT WAS IN14

ORDER TO HELP HER.15

Q. OKAY.  AND I JUST WANT YOU TO LOOK AT PARAGRAPH EIGHT. 16

I'M NOT GOING TO HAVE YOU READ IT INTO THE RECORD, BUT IS THAT17

CONSISTENT WITH WHAT YOU HAVE TESTIFIED TO EARLIER ABOUT18

DISCUSSING THE FEDERAL PENALTY FOR MURDER AND THE STATUTE OF19

LIMITATIONS?20

(PAUSE.)21

A. YES.22

Q. OKAY.  AND I TAKE YOU TO PARAGRAPH NINE OF THE AFFIDAVIT,23

WHICH BLEEDS OVER TO THE NEXT PAGE AS WELL, AND I WOULD ASK24

YOU TO READ PARAGRAPH NINE INTO THE RECORD.25
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A. MS. STOECKLEY INITIALLY TOLD ME SHE DID NOT REMEMBER1

ANYTHING ABOUT THE NIGHT OF THE MACDONALD MURDERS BECAUSE SHE2

WAS VERY HIGH ON DRUGS.  SHE COULD REMEMBER THE DAY BEFORE AND3

THE MORNING AFTER THE MURDERS, BUT SHE CLAIMED SHE HAD A4

TOTALLY BLANK MEMORY ABOUT THE PERIOD OF TIME WITHIN WHICH THE5

MURDERS OCCURRED.6

WE TALKED ABOUT HOW UNLIKELY IT SEEMED THAT SHE7

COULD ASSOCIATE THAT TEMPORARY LOSS OF MEMORY WITH THE DATE OF8

THE CRIMES.  SHE TOLD ME THAT ALMOST EVERYONE HAD HEARD ALMOST9

IMMEDIATELY ABOUT THE MURDERS, AND THAT SHE WAS INTERVIEWED BY10

INVESTIGATORS NOT LONG AFTER THE CRIMES.11

Q. ALL RIGHT.  AND I'D ASK YOU TO LOOK AT PARAGRAPH 11 AND12

IF YOU WOULD READ THAT INTO THE RECORD.13

A. THAT WAS THE END OF MY INQUIRY INTO HER INVOLVEMENT, AS14

FAR AS I WAS CONCERNED.  I DID NOT PUSH HER AND I DROPPED THE15

SUBJECT, BELIEVING SHE WAS FIRM IN HER ASSERTION THAT SHE HAD16

JUST -- THAT SHE JUST COULD NOT REMEMBER.17

Q. OKAY.  AND SO I ASSUME AT THAT POINT ANY CONVERSATIONS18

THAT YOU HAD WITH HER THAT YOU INITIATED JUST DIDN'T HAVE19

ANYTHING TO DO WITH THE MACDONALD CASE, BUT JUST EVERYDAY20

CONVERSATION?21

A. THAT'S THE WAY I REMEMBER IT.22

Q. OKAY.  AND THEN WOULD YOU READ PARAGRAPH 12 INTO THE23

RECORD?24

A. SOMETIME IN THE AFTERNOON, MS. STOECKLEY ASKED ME WHAT25
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WOULD I DO IF SHE ACTUALLY HAD BEEN THERE.  I RECALL TELLING1

HER I WOULD STILL HELP HER, BUT THAT SHE HAD TO TELL ME THE2

TRUTH.  SHE THEN TOLD ME THAT SHE HAD BEEN SCARED TO TELL ME3

THE TRUTH, BUT THE TRUTH WAS NOT AS BAD AS EVERYBODY THOUGHT. 4

AND THAT'S IN QUOTES.5

SHORTLY THEREAFTER SHE BEGAN TELLING ME THAT SHE6

WAS, IN FACT, AT THE MACDONALD RESIDENCE AT THE TIME OF THE7

MURDERS.  SHE SAID SHE DID NOT ACTUALLY HURT ANYONE, NOR DID8

SHE ANTICIPATE THAT THE MACDONALDS WOULD BE HURT.9

Q. AND DO YOU HAVE A SPECIFIC RECOLLECTION OF HER TELLING10

YOU THAT SHE WAS THERE?11

A. I HAVE A SPECIFIC RECOLLECTION OF EVERYTHING IN THIS12

AFFIDAVIT INCLUDING THAT.13

Q. OKAY.  AND I THINK JUST TO SPEED THINGS UP I'M JUST GOING14

TO HAVE YOU READ THE REST OF THE AFFIDAVIT, 13, 14, 15, 16 AND15

17, JUST SO WE'LL HAVE THAT IN THE RECORD.16

A. SHE STATED THAT SHE BELONGED TO A CULT.  THE CULT HAD A17

CORE GROUP OF FOLLOWERS AND A LARGER GROUP OF PEOPLE THAT CAME18

TO SOME OF THE CULT'S LARGER MEETINGS.  SHE SAID THE CULT DID19

NOT -- I'M SORRY.  SHE SAID THE CORE GROUP DID RITUALS AND20

BELIEVED IN WITCHES, AND THAT SHE WAS PART OF THE CORE GROUP.21

I REMEMBER MS. STOECKLEY SAYING MS. MACDONALD WAS22

PREGNANT AND SHE SAID SOMETHING TO THE EFFECT THAT THE CULT23

ASSOCIATED NEWBORN BABIES WITH THE DEVIL.  24

DO YOU WANT ME TO --25
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Q. YES, GO AHEAD AND READ PARAGRAPH 14 AS WELL.1

A. ACCORDING TO WHAT MS. STOECKLEY TOLD ME, THE IDEA TO GO2

TO THE MACDONALD RESIDENCE CAME UP ONE NIGHT WHEN SHE WAS3

DOING DRUGS WITH SOME OF HER FRIENDS.  THE FRIENDS WERE PART4

OF THIS CULT'S CORE GROUP.  5

AT LEAST ONE MAN IN THE GROUP HAD AN ISSUE AGAINST6

DR. MACDONALD BECAUSE THE MAN FELT MACDONALD DISCRIMINATED7

AGAINST HARD DRUG USERS -- MY SCREEN'S GONE.  OKAY.  I'M8

SORRY.  HARD DRUG USERS IN HIS WORK AT A DRUG TREATMENT9

PROGRAM, SOMETHING TO THE EFFECT THAT HEROIN USERS WOULD BE10

RECOMMENDED FOR COURT MARTIAL OR DISCHARGED AND WOULD NOT11

RECEIVE TREATMENT WHILE OTHERS GOT MORE FAVORABLE TREATMENT.12

MACDONALD (SIC) SAID THIS MAN TALKED THEM INTO GOING13

TO DR. MACDONALD'S HOUSE TO CONFRONT MACDONALD ABOUT THIS14

UNFAIR TREATMENT AND, THEREFORE, THEY WENT TO HIS HOUSE ON THE15

NIGHT OF THE MURDERS.  16

MS. STOECKLEY SAID THE END RESULT WAS THAT THINGS17

GOT OUT OF HAND AND THE PEOPLE SHE WAS WITH COMMITTED THE18

MURDERS.19

Q. ALL RIGHT.  LET ME STOP YOU THERE.  I BELIEVE THE NEXT TO20

THE LAST SENTENCE IN THE PARAGRAPH, I BELIEVE YOU MISREAD THE21

FIRST PART OF THAT SENTENCE.  COULD YOU READ THE NEXT TO THE22

LAST SENTENCE IN THE PARAGRAPH AGAIN?23

A. MS. STOECKLEY SAID THIS MAN TALKED THEM INTO GOING TO DR.24

MACDONALD'S HOUSE TO CONFRONT MACDONALD ABOUT THIS UNFAIR25
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TREATMENT AND, THEREFORE, THEY WENT TO HIS HOUSE ON THE NIGHT1

OF THE MURDERS.2

Q. ALL RIGHT.  AT ANY POINT DID MS. STOECKLEY TELL YOU THE3

NAMES OF ANY OF THESE OTHER PEOPLE?4

A. NO.5

Q. DID YOU ASK HER?6

A. NO.7

Q. OKAY.  AND IF YOU'D GO AHEAD AND READ PAGE 15 INTO THE8

RECORD -- I MEAN PARAGRAPH 15.9

MR. WIDENHOUSE:  I'M SORRY, YOUR HONOR.10

THE WITNESS:  MS. STOECKLEY ALSO SAID THAT DURING11

THE VIOLENCE THE MACDONALDS' HOME PHONE RANG AND SHE ANSWERED12

THE PHONE.  SHE HUNG UP QUICKLY AFTER ONE OF HER FRIENDS13

YELLED AT HER TO HANG UP THE PHONE.  14

SHE ALSO NOTICED A TOY ROCKING HORSE AT THE15

MACDONALDS' HOME AND THAT THE HORSE WAS BROKEN.  MS. STOECKLEY16

SAID ONE OF THE SPRINGS WAS NOT ATTACHED TO THE HORSE AND SHE17

TOOK THAT FACT AS A SIGN THAT DR. MACDONALD DID NOT CARE FOR18

HIS CHILDREN.19

BY MR. WIDENHOUSE:20

Q. ALL RIGHT.  AND WOULD YOU READ PARAGRAPH 16 INTO THE21

RECORD?22

A. OUR PLAN THEREAFTER WAS FOR MS. STOECKLEY TO REFUSE TO23

ANSWER ANY QUESTIONS IF RECALLED AS A WITNESS.  WE HAD THE24

SCRIPT WRITTEN DOWN FOR HER TO WRITE FROM -- TO READ FROM THE25
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STAND IN ORDER TO PROPERLY INVOKE HER FIFTH AMENDMENT RIGHTS.1

Q. AND YOU SPECIFICALLY RECALL HELPING OR DRAFTING THAT2

FIFTH AMENDMENT ASSERTION FOR HER?3

A. YES.4

Q. AND COULD YOU READ PARAGRAPH 17?5

A. MS. STOECKLEY WAS NOT CALLED BY -- WAS NOT RECALLED AS A6

WITNESS.  I DID NOT HEAR FROM HER AGAIN AFTER THE TRIAL.7

MR. WIDENHOUSE:  YOUR HONOR, COULD I HAVE JUST A8

MOMENT?9

THE COURT:  YES, SIR.10

(PAUSE.)11

MR. WIDENHOUSE:  THANK YOU, YOUR HONOR.  NO FURTHER12

QUESTIONS.13

THE COURT:  CROSS.14

MR. BRUCE:  THANK YOU, YOUR HONOR.15

C R O S S  -  E X A M I N A T I O N 11:06 A.M.16

BY MR. BRUCE:17

Q. GOOD MORNING, MR. LEONARD.18

A. GOOD MORNING, MR. BRUCE.19

Q. WE'VE KNOWN EACH OTHER A LONG TIME, HAVE WE NOT?20

A. YES, WE HAVE.21

Q. BUT WE'VE NEVER QUITE BEEN IN THIS SITUATION, HAVE WE?22

A. I'VE NEVER BEEN IN THIS SITUATION.23

Q. I WANT TO GO BACK TO YOUR AFFIDAVIT FOR A MOMENT,  24

LOOKING AT PARAGRAPH TEN.  AS I UNDERSTAND IT, AT NO TIME DID25
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MS. STOECKLEY REPRESENT TO YOU THAT SPECIFIC THREATS HAD BEEN1

COMMUNICATED TO HER BY EITHER THE PROSECUTION TEAM OR THE2

DEFENSE TEAM, IS THAT RIGHT?3

A. THAT'S CORRECT.  MY SCREEN IS NOT -- 4

Q. I DIDN'T PUT IT UP ON THE SCREEN, BUT WE CAN.  LET'S --5

A. WELL, I CAN ANSWER YOUR QUESTION.6

Q. WE'LL USE THE DOCUMENT CAMERA.  I'M JUST FOCUSING ON7

PARAGRAPH TEN. 8

A. OKAY.  9

Q. DO YOU SEE THAT?10

A. YES.11

Q. OKAY.  SO, THAT WAS YOUR STATEMENT IN THE AFFIDAVIT AND12

IT'S YOUR TESTIMONY HERE?13

A. THAT IS CORRECT.  14

Q. OKAY.  15

A. MY TESTIMONY IS THAT I NEVER -- I NEVER HEARD ANY THREATS16

OR INTIMIDATION OR ANYTHING OF HER DURING THE TIME I17

REPRESENTED HER.  AND THE FIRST I HAD EVER HEARD OF ANYTHING18

LIKE THAT WAS WHEN THE FBI CALLED ME ABOUT MAYBE EIGHT OR NINE19

YEARS AGO TO ASK ME.  THEY WERE INVESTIGATING THAT.20

Q. ABOUT EIGHT OR NINE YEARS AGO?21

A. THAT'S WHAT I THINK, YEAH.22

Q. OKAY.  AND THAT'S THE FIRST YOU HAD HEARD OF -- ARE YOU23

SPEAKING ABOUT THE JIMMY BRITT ALLEGATION NOW?24

A. WELL, I DIDN'T KNOW ANYTHING ABOUT THE JIMMY BRITT25
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ALLEGATION.  THEY MIGHT HAVE TOLD ME ABOUT THAT, BUT THEY1

ASKED ME IF I KNEW OF ANY THREATS OR INTIMIDATION THAT HAD2

BEEN MADE AGAINST HER AT ANY TIME AND I TOLD THEM NO.3

Q. ALL RIGHT.  NOW, THAT MEETING WITH THE AGENTS, WAS IT IN4

PERSON OR BY TELEPHONE?5

A. BY TELEPHONE.6

Q. AND WOULD MARCH 21ST, 2006, SOUND LIKE A RIGHT DATE FOR7

THAT MEETING OR THAT TELEPHONIC CONFERENCE?8

A. IT SEEMS LIKE A LONGER TIME THAN THAT, BUT IT CERTAINLY9

COULD BE THE TIME.  IT WAS ACTUALLY THE FIRST TIME THAT I HAD10

BEEN CONTACTED ABOUT THIS CASE IN ABOUT 20 YEARS.11

Q. BUT YOU DO RECALL IN THAT CONVERSATION THAT -- SAYING12

THAT YOU REPORTED NO ACTS OF MISCONDUCT BY ANY OF THE13

ATTORNEYS INVOLVED IN THE CASE TO THE COURT?14

A. THAT'S CORRECT.15

Q. AND DO YOU RECALL SAYING IN THAT TELEPHONIC CONFERENCE16

THAT YOU REPORTED NO THREATS AGAINST STOECKLEY TO THE COURT OR17

ANYONE ELSE?18

A. THAT IS CORRECT.19

Q. DID YOU ALSO TELL THE AGENTS DURING THAT TELEPHONIC20

INTERVIEW THAT YOU HAD ACCESS TO AND A RELATIONSHIP TO JUDGE21

DUPREE WHICH WOULD HAVE FACILITATED SUCH REPORTING?22

A. THAT'S CORRECT.23

Q. AND DID YOU ALSO -- DID THE AGENTS ASK YOU ABOUT THE24

ALLEGATIONS OF JIMMY BRITT DURING THAT INTERVIEW?25
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A. MY RECOLLECTION IS THE INTERVIEW WAS JUST ABOUT1

INTIMIDATION BY EITHER PARTY, THE MACDONALD SIDE OR THE2

GOVERNMENT SIDE, OF HELENA STOECKLEY IN AN EFFORT TO INFLUENCE3

HER TESTIMONY.4

Q. ALL RIGHT.  DID YOU TELL THEM DURING THAT INTERVIEW THAT5

JIM BRITT NEVER CAME TO YOU AND SAID THAT STOECKLEY HAD BEEN6

THREATENED BY JIM BLACKBURN?7

A. I DON'T REMEMBER TELLING THEM THAT, BUT THAT'S TRUE.8

Q. AND DID YOU TELL THEM DURING THAT TELEPHONIC INTERVIEW9

THAT YOU, YOURSELF, NEVER HAD ANY UNDERSTANDING THAT JIMMY10

BRITT SAT IN ON ANY INTERVIEW WITH STOECKLEY?11

A. I KNOW -- I KNOW OF NO TIME THAT HE DID.12

Q. I'M SORRY, I DIDN'T HEAR THAT.13

A. I DO NOT -- I DON'T KNOW OF ANY TIME THAT HE WOULD HAVE14

SAT IN.  I DID NOT KNOW ABOUT ALL THE INTERVIEWS THAT SHE HAD15

HAD.  WHEN I WAS FIRST APPOINTED, I DIDN'T EVEN KNOW THAT SHE16

HAD SPOKEN TO ALL THESE PEOPLE, TO BOTH THE GOVERNMENT -- I17

LEARNED LATER SHE HAD ALREADY SPOKEN TO THE GOVERNMENT AND TO18

THE DEFENSE AND I DIDN'T KNOW.19

Q. DID YOU LEARN THAT SHE HAD SPOKEN TO THE DEFENSE AND THE20

PROSECUTION DURING -- DID YOU LEARN THAT DURING YOUR21

REPRESENTATION OF HER IN 1979?22

A. I DID.23

Q. YET YOU NEVER -- WHEN YOU LEARNED THAT SHE HAD SAT IN ON24

-- OR STRIKE THAT -- THAT SHE HAD BEEN INTERVIEWED BY THE25
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DEFENSE AND THE PROSECUTION YOU DID NOT RECEIVE ANY1

INFORMATION THAT JIMMY BRITT SAT IN ON EITHER?2

A. I DID NOT RECEIVE ANY INFORMATION TO THAT EFFECT.3

Q. NOW, ALSO IN YOUR AFFIDAVIT IN PARAGRAPH NINE, YOU PUT IN4

YOUR AFFIDAVIT THAT YOU QUESTIONED HER ABOUT HER STORY THAT5

SHE HAD A TOTALLY BLANK MEMORY ABOUT THE PERIOD OF TIME WHEN6

THE MURDERS OCCURRED.7

A. THAT'S CORRECT.8

Q. AND AS I UNDERSTOOD THE THRUST OF YOUR QUESTIONING TO HER9

ABOUT THAT WAS HOW CAN YOU REMEMBER THAT YOU DON'T REMEMBER10

WHERE YOU WERE ON THE EARLY MORNING HOURS OF FEBRUARY 17TH?11

A. THAT'S CORRECT.12

Q. AND THE ANSWER SHE GAVE YOU WAS THAT EVERYONE HEARD ABOUT13

THE MACDONALD MURDERS ALMOST IMMEDIATELY AFTER THEY HAPPENED,14

IS THAT RIGHT?15

A. THAT'S CORRECT.16

Q. AND THAT SHE HAD BEEN INTERVIEWED BY INVESTIGATORS NOT17

LONG AFTER THE CRIMES, IS THAT RIGHT?18

A. THAT'S CORRECT.19

Q. AND SO THAT THIS FIXED IN HER MIND THAT HER RECOLLECTION20

WAS SHE HAD NO RECOLLECTION OF HER WHEREABOUTS AT THE TIME OF21

THE MURDERS?22

A. THAT'S CORRECT.23

Q. AND THAT EXPLANATION MAKES SENSE, DOES IT NOT?24

A. IT MADE SENSE AFTER SHE TOLD ME THAT -- TOLD ME THAT SHE25
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HAD HEARD OF THE MURDERS ALMOST IMMEDIATELY AFTER THEY1

HAPPENED AND THAT SHE KNEW WHAT SHE DID OR DID NOT KNOW ON2

THAT NIGHT.3

Q. NOW, YOU'VE BEEN PRACTICING CRIMINAL DEFENSE LAW IN4

RALEIGH FOR A LONG, LONG TIME, IS THAT RIGHT?5

A. THAT'S CORRECT.6

Q. AND IS IT FAIR TO SAY THAT YOU HAVE A CLOSE ASSOCIATION7

WITH OTHER MEMBERS OF THE CRIMINAL DEFENSE BAR IN RALEIGH?8

A. I HAVE.9

Q. MANY OF THEM ARE YOUR FRIENDS?10

A. YES.11

Q. AND THEY'RE SOCIAL FRIENDS?12

A. YES.13

Q. AND ALSO THEY'RE COLLEAGUES IN THE SAME PROFESSION, IS14

THAT RIGHT?15

A. YES.16

Q. WHEN LAWYERS GET TOGETHER WITH ONE ANOTHER, DO THEY TEND17

TO TALK ABOUT INTERESTING CASES IN THE NEWS?18

A. THEY MIGHT TEND TO.  I MEAN, IT'S NOT NECESSARILY THE19

SUBJECT, BUT, YEAH.20

Q. OR THEY MIGHT TALK ABOUT INTERESTING CASES THAT THEY'RE21

INVOLVED IN AS ATTORNEYS, IS THAT RIGHT?22

A. YES.23

Q. IS IT FAIR TO SAY THAT THE MACDONALD CASE IS LEGENDARY IN24

RALEIGH AMONG THE CRIMINAL DEFENSE BAR?25
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A. I ASSUME IT IS.  I HAVE NOT HAD A LOT OF CONVERSATION1

ABOUT THE MACDONALD CASE AND PEOPLE HAVEN'T SPOKEN TO ME A LOT2

ABOUT THE MACDONALD CASE.3

Q. WOULD IT BE FAIR TO SAY THAT YOU HOLD THE OPINION THAT4

MACDONALD DID NOT RECEIVE A FAIR TRIAL?5

A. THAT IS TRUE AND I WOULD LIKE TO EXPLAIN THAT, IF I MAY.6

Q. SURE.7

A. I SAY THAT BECAUSE I WAS ONLY IN THAT COURTROOM PROBABLY8

AN HOUR DURING MAYBE THE WEEK THAT I REPRESENTED -- THE FIVE9

DAYS OF COURT SESSION AND I'M ESTIMATING THAT AMOUNT OF TIME. 10

I WAS ONLY THERE, SAY, AN HOUR OR WHAT-HAVE-YOU.  11

BUT THE FIRST THING THAT CAME OUT WAS -- THAT I12

OBSERVED WAS JUST MACDONALD'S ATTORNEY, HIS NAME IS BERNIE13

SEGAL, CONSTANTLY CHALLENGING JUDGE DUPREE IN HIS RULINGS. 14

THE LAWYER SEEMED TO BE PRETTY ARROGANT AND BY THAT I MEAN15

VERY ARROGANT.  AND IT -- HE WAS MACDONALD'S COMMUNICATOR AND16

HE HAD TO COMMUNICATE WITH THE JURY.  17

AND JUDGE DUPREE WAS A GOOD MAN AND HE SHOWED IT.  I18

MEAN, THE JURY KNEW THAT I'M SURE.  HE ALSO TOLD THEM WHEN TO19

TAKE RECESSES.  HE TOLD THEM WHEN TO COME BACK THE NEXT DAY20

AND HE TOOK CARE OF THE JURY.  21

AND TO BE CHALLENGED BY SOMEONE WHO REALLY -- HE22

CAME FROM SAN FRANCISCO AND ACTED LIKE HE CAME FROM SAN23

FRANCISCO.  HIS ENTOURAGE ACTED LIKE THEY WERE -- THEY WERE IN24

THE SOUTH AND WE WERE KIND OF BUMPKINS OR SOMETHING.25
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AND I JUST BELIEVED AT THAT TIME THAT MACDONALD1

WOULD NOT BE ABLE TO COMMUNICATE TO THE JURY AND THAT HE WAS2

AT A DISADVANTAGE NOT BECAUSE OF THE CONDUCT OF THE TRIAL BY3

ANYBODY ELSE OTHER THAN HIS ATTORNEY.  AND I DIDN'T FEEL THAT4

THAT ATTORNEY -- THE BODY LANGUAGE OF THE DAGGONE JURORS WAS5

AGAINST THAT LAWYER AND HE WAS MACDONALD'S REPRESENTATIVE.6

Q. DO YOU RECALL BEING INTERVIEWED BY JOHN DOLAN MYERS, A7

DEFENSE INVESTIGATOR IN 1980?8

A. YES, I THOUGHT IT WAS A COUPLE OF YEARS LATER, BUT THAT9

COULD BE.  I DO REMEMBER THE INTERVIEW.10

Q. DO YOU RECALL TELLING HIM THAT YOU FELT THAT THE11

PROSECUTION DID NOT PROVE THEIR CASE AND THAT YOU THOUGHT12

MACDONALD HAD BEEN QUOTE SCREWED CLOSE QUOTE?13

A. I DON'T REMEMBER TELLING HIM THAT.  I PROBABLY WOULD HAVE14

MORE HAVE TOLD HIM WHAT I TOLD YOU ABOUT THE WAY THE DEFENSE15

BAR RELATED -- I MEAN, THE DEFENSE ATTORNEY RELATED TO THE16

COURT.  I DON'T EVEN KNOW WHAT THE GOVERNMENT'S CASE WAS.17

Q. OKAY.18

A. I NEVER SAW ANY OF THE GOVERNMENT'S PRESENTATION.  I19

NEVER READ ANY BOOKS OR SAW ANY MOVIES ABOUT THE MACDONALD20

CASE.  I DIDN'T WANT TO.21

Q. ALL RIGHT.  LET'S PUT EXHIBIT 7000.7 ON THE SCREEN,22

PLEASE.  I BELIEVE DEFENSE HAS A COPY OF THIS.  JUST FOR YOUR23

INFORMATION, LET'S GO BACK TO 7000.1 SO THE WITNESS CAN SEE24

THE FIRST PAGE OF THIS.  25
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DO YOU RECOGNIZE THIS AS AN EXCERPT FROM A RECENTLY1

PUBLISHED BOOK BY MR. ERROL MORRIS?2

A. I KNOW THAT -- THAT IT IS.  I KNOW THAT IT IS, YES.3

(GOVERNMENT EXHIBIT NUMBER 7000.14

WAS IDENTIFIED FOR THE RECORD.)5

Q. ARE YOU AWARE THAT THE CHAPTER ON YOU IS CALLED I KNOW, I6

KNOW, I KNOW?7

A. I KNOW THAT NOW.8

Q. DID YOU JUST LEARN IT JUST NOW?9

A. NO.  ACTUALLY, HE SENT ME A COPY OF THIS CHAPTER.10

Q. ALL RIGHT.  NOW, LET'S GO BACK OVER TO PAGE 7000.7, AND11

DO YOU SEE AT THE BOTTOM OF THE PAGE WHERE THIS DISCUSSION --12

YOU CAN BLOW UP LIKE THE LAST THIRD OF THE LEFT-HAND PAGE SO13

MR. LEONARD CAN SEE IT.14

A. OKAY.15

Q. DO YOU SEE WHERE MR. MORRIS REPORTS THAT HE IS QUOTING16

FROM A STATEMENT GIVEN BY JERRY LEONARD TO JOHN DOLAN MYERS, A17

DEFENSE INVESTIGATOR?18

A. I SEE THAT -- I'M SORRY.  I SEE THAT THIS IS -- THAT HE19

IS QUOTING FROM A STATEMENT MADE BY JOHN DOLAN MYERS.20

Q. OKAY.  AND MR. MORRIS REPORTS THAT THE DATE WAS JANUARY21

23RD, 1980?22

A. YES.23

Q. AND SO THAT WOULD HAVE BEEN ABOUT FIVE MONTHS AFTER THE24

CONCLUSION OF THE MACDONALD TRIAL, IS THAT RIGHT?25
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A. YES.1

Q. AND WAS -- JUST A MOMENT, PLEASE.  2

(PAUSE.)3

DID YOU KNOW THAT JOHN DOLAN MYERS WAS EMPLOYED BY4

MR. WADE SMITH AND WAS PART OF THE TRIAL TEAM?5

A. I KNEW IT WHEN I SPOKE TO HIM.  6

Q. OKAY.  7

A. MR. MYERS WAS A -- I KNEW MR. MYERS AND I --8

Q. DID YOU KNOW HIM FROM OTHER CASES?9

A. DID I KNOW WHAT?10

Q. DID YOU KNOW HIM FROM OTHER CASES BESIDES MACDONALD?11

A. NO, HE WAS A REAL CHARACTER AROUND RALEIGH.  HE HAD12

WRITTEN A BOOK OR HE WROTE A BOOK.  HE -- I JUST -- YOU KNOW,13

I JUST KNEW HIM, I GUESS, SOCIALLY TO SOME EXTENT AND I DON'T14

THINK I KNEW HIM PROFESSIONALLY.15

Q. WHILE WE'RE ON THIS PAGE, LET'S TAKE A LOOK AT THE LAST16

SENTENCE ON THE PAGE WHERE IT SAYS LEONARD STATED THAT HE17

NEVER RECEIVED ANY SUGGESTIONS OR INSTRUCTIONS FROM THE COURT18

REGARDING MS. STOECKLEY AFTER HE WAS APPOINTED TO REPRESENT19

HER.  DID YOU MAKE THAT STATEMENT TO MR. MYERS?20

A. I DON'T REMEMBER MAKING THAT STATEMENT, BUT I PROBABLY21

DID.22

Q. AND IS IT TRUE?23

A. YEAH, I NEVER -- NO ONE -- ONCE I HAD HER -- WELL, YOU24

KNOW, THEY SAID YOU HAVE A ROOM DOWN THE HALL.  THEY SAID25
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COURT IS BACK AT SUCH AND SUCH A TIME, YOU NEED TO HAVE HER1

HERE, BUT I CERTAINLY DIDN'T HAVE ANY SUGGESTIONS OR2

INSTRUCTIONS REGARDING HOW TO REPRESENT HER OR ANYTHING LIKE3

THAT.4

Q. ALL RIGHT.  NOW, LET'S GO OVER TO THE SECOND -- RIGHT-5

HAND SIDE OF THAT PAGE AND HIGHLIGHT THE FIRST THIRD OR HALF. 6

OKAY.  DOWN WHERE IT SAYS NOTE, DO YOU SEE THAT?  7

A. OKAY.  8

Q. THIRD PARAGRAPH.9

A. YEAH, I SEE IT.10

Q. CAN YOU JUST READ THAT?  GO AHEAD AND READ IT ALOUD.11

A. MR. LEONARD STATED THAT HE DIDN'T -- HE DID NOT KNOW IF12

MACDONALD WAS GUILTY OR INNOCENT.  HOWEVER, HE STATED THAT HE13

DID NOT FEEL THE PROSECUTION -- THAT HE DID FEEL THAT THE14

PROSECUTION DID NOT PROVE THEIR CASE.  HE STATED HE THOUGHT15

MACDONALD HAD BEEN SCREWED.16

Q. OKAY.  AND THAT'S THE STATEMENT I ASKED YOU ABOUT17

EARLIER.  DOES THAT REFRESH YOUR RECOLLECTION AS TO WHETHER18

YOU MADE THAT STATEMENT TO MR. MYERS?19

A. I DON'T REMEMBER MAKING -- I REMEMBER TALKING TO MR.20

MYERS.  I DON'T REMEMBER TELLING HIM THAT I DID NOT KNOW IF21

MACDONALD WAS GUILTY OR INNOCENT.  22

I DON'T REMEMBER EVER TELLING ANYBODY -- WELL, IT'S23

VERY TRUE THAT I THOUGHT BECAUSE OF WHAT I TOLD YOU THAT24

MACDONALD DID NOT HAVE -- I THOUGHT THAT MISTAKES WERE MADE IN25
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HIS DEFENSE THAT HAMPERED HIS DEFENSE SERIOUSLY AND THAT THE1

JURY JUST WAS NOT RELATING TO MACDONALD.2

AND SO IF I THINK THAT HE HAD BEEN SCREWED, I WOULD3

HAVE THOUGHT THAT HE WOULD HAVE BEEN SCREWED BY HIS DEFENSE4

TEAM.  5

YOU KNOW, I WASN'T REFERRING -- I WASN'T REFERRING6

TO MISCONDUCT BY ANYBODY, BUT WHAT I WAS REFERRING TO WAS THAT7

SERIOUS MISTAKES I THOUGHT WERE BEING MADE BY THE DEFENSE TEAM8

IN TRYING TO COMMUNICATE JEFFREY MACDONALD'S POSITION AND IT9

WAS INEFFECTIVE IN THAT RESPECT BECAUSE OF THE WAY THEY WENT10

ABOUT HANDLING IT.11

Q. ALL RIGHT.  IN FACT, DO YOU SHARE THE OPINION HELD BY12

MANY IN THE RALEIGH DEFENSE BAR THAT MACDONALD WOULD HAVE BEEN13

ACQUITTED IF WADE SMITH HAD HANDLED THE ENTIRE CASE?14

A. WELL, HE WOULD NOT HAVE HAD THAT DISABILITY, OKAY, SO HIS15

CHANCES CERTAINLY WOULD HAVE BEEN GREATER, BUT I DON'T KNOW16

WHAT THE GOVERNMENT'S EVIDENCE WAS AND I STILL DON'T KNOW WHAT17

THE EVIDENCE WAS.18

Q. BECAUSE, AS YOU STATED, YOU ONLY SAT IN THE COURTROOM FOR19

ONE HOUR?20

A. THAT'S ABOUT RIGHT.21

Q. LET'S GO TO GOVERNMENT EXHIBIT 7000.3.  LET ME SEE IF I22

CAN FIND THIS ON THE PAGE FOR YOU.  23

(PAUSE.)24

OKAY.  LOOK DOWN AT JUST BEFORE THE BREAK IN THE25
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TEXT -- BY THE WAY, DID YOU TALK TO ERROL MORRIS FOR HIS BOOK?1

A. YES.  YEAH, HE -- YES, HE CONTACTED ME AND I SPOKE TO2

HIM.  I SPOKE TO HIM ON SEVERAL OCCASIONS.3

Q. AND DID YOU HAVE -- DID HE INFORM YOU THAT HE WAS TAKING4

IT DOWN IN SOME WAY EITHER BY RECORDING OR SOMETHING?5

A. YES.6

Q. OKAY.  LOOK AT THE LAST EXCHANGE.  WE'LL BLOW IT UP THERE7

JUST BEFORE THE BREAK IN THE TEXT.  OKAY, DOWN THERE AT THE8

BOTTOM DO YOU SEE WHERE ERROL MORRIS SAYS WOULD WADE SMITH9

HAVE WON THE CASE FOR HIM AND YOU SAY YES, UH-HUH?10

A. I SEE IT AND I ASSUME I SAID IT.  11

Q. OKAY.  12

A. I WANT TO TELL YOU THAT I REALLY HAVEN'T READ -- I13

HAVEN'T READ THIS.  I JUST HAVEN'T READ -- I'VE REALLY TRIED14

REAL HARD NOT TO -- I DON'T WANT TO READ STUFF ABOUT THIS15

CASE.16

Q. I UNDERSTAND.  AND YOU UNDERSTAND THAT I'M JUST SHOWING17

YOU THIS TO EXAMINE YOU ON YOUR -- WHAT HE REPORTS TO BE YOUR18

PRIOR STATEMENTS.  DO YOU UNDERSTAND THAT?19

A. YES.20

Q. OKAY.  DID YOU TELL ERROL MORRIS THAT THE COURT IN21

RALEIGH DRAWS ITS JURORS FROM EASTERN NORTH CAROLINA SO YOU'RE22

TALKING ABOUT FARMERS, YOU'RE TALKING ABOUT REDNECKS?23

A. THAT SOUNDS LIKE SOMETHING I MIGHT HAVE SAID -- I WOULD24

HAVE SAID.25
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Q. LET'S LOOK AT 7000.2.  AND ON THE RIGHT-HAND HALF OF THE1

PAGE ABOUT HALFWAY DOWN, DO YOU SEE THE FIVE LINES FROM THE2

TOP STARTING WHERE IT SAYS THE COURT IN RALEIGH DRAWS ITS3

JURORS FROM EASTERN NORTH CAROLINA AND YOU'RE TALKING ABOUT4

1979, SO YOU'RE TALKING ABOUT FARMERS, YOU'RE TALKING ABOUT5

REDNECKS?6

A. YEAH.  YES, I DO.7

Q. DO YOU RECALL MAKING THAT STATEMENT TO ERROL MORRIS?8

A. I CAN'T RECALL MAKING IT SPECIFICALLY TO ERROL MORRIS.  I9

HAVE -- I CAN RECALL MAKING THAT STATEMENT.10

Q. BY THE WAY, WHEN DID ERROL MORRIS INTERVIEW YOU?  I KNOW11

YOU SAID HE INTERVIEWED YOU TWO OR THREE TIMES, BUT TELL ME12

THE DATES OF ALL OF THEM AS BEST YOU CAN RECALL.13

A. IT WAS PROBABLY BEGINNING OF THE SPRING.14

Q. OF 2012?15

A. YES.16

Q. SO, THESE INTERVIEWS OCCURRED ABOUT SIX MONTHS AGO?17

A. YES.18

Q. ALL RIGHT.19

A. I FEEL THAT -- I MEAN, WHAT HE WOULD DO WOULD BE THAT HE20

WOULD ATTEMPT TO DRAW THINGS OUT OF ME AND I WAS BASICALLY21

WILLING TO TALK ABOUT THE CONDUCT OF THE TRIAL AS IT RELATED22

TO THE PARTICIPANTS IN THE TRIAL OR WHAT I OBSERVED AND I WAS23

TRYING TO PROTECT MS. STOECKLEY'S ATTORNEY-CLIENT PRIVILEGE AS24

WELL.25
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Q. SO, YOU DIDN'T TELL HIM ANYTHING THAT MS. STOECKLEY TOLD1

YOU?2

A. NO.3

Q. ALL RIGHT.  NOW, WITH REGARD TO WHAT YOU SAID ABOUT THE4

JURY, DID YOU KNOW THAT 11 OF THE 12 JURORS HAD SOME COLLEGE5

EDUCATION?6

A. NO, I DIDN'T.7

Q. DID YOU KNOW THAT THERE WERE TWO ACCOUNTANTS ON THE JURY?8

A. I DON'T KNOW WHAT THE COMPENSATION -- I MEAN, COMPOSITION9

OF THE JURY WAS.10

Q. DID YOU KNOW THAT THERE WAS A CHEMIST ON THE JURY?11

A. NO, BUT I MIGHT HAVE READ THAT SOMEWHERE IN THE PAPER OR12

SOMETHING.  I DON'T KNOW.  I THINK THERE WAS A MILITARY MAN ON13

THE JURY AS WELL, IF I REMEMBER CORRECTLY.14

Q. GETTING BACK TO YOUR AFFIDAVIT, I BELIEVE IT STATES IN15

PARAGRAPH THREE THAT ACCORDING TO YOUR BEST RECOLLECTION YOU16

WERE APPOINTED ON SUNDAY, AUGUST 19TH, 1979.  DO YOU CLEARLY17

RECALL THAT NOW?18

A. I DON'T -- NO, I HAVE PUT THAT TOGETHER.19

Q. I'M SORRY?20

A. I HAVE PUT -- I HAVE PUT THAT DATE TOGETHER AND BELIEVE21

TO THE BEST OF MY RECOLLECTION, AS I SAY IN MY AFFIDAVIT, I22

THINK THAT'S WHEN I WAS -- TO THE BEST OF MY RECOLLECTION23

THAT'S WHEN I WAS APPOINTED, THAT'S WHEN I WAS CONTACTED.  IT24

WAS A SUNDAY AFTER SHE HAD TESTIFIED I BELIEVE.25
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Q. WHEN YOU SAY PUT IT TOGETHER, YOU MEAN IT'S HARD TO1

REMEMBER THE EXACT DATE OF A SUNDAY IN AUGUST 33 YEARS AGO,2

RIGHT?3

A. RIGHT.  I WENT BACK TO A CALENDAR.4

Q. OKAY.  WE'RE GOING TO TRY TO PUT UP A CALENDAR HERE AND5

WE'RE GOING TO BLOW UP THE MONTH OF AUGUST.  OKAY.  AND YOUR6

STATEMENT IN YOUR AFFIDAVIT IS THAT, ACCORDING TO YOUR BEST7

RECOLLECTION, YOU WERE APPOINTED ON SUNDAY, AUGUST 19TH, 1970,8

AND YOU CAN SEE ON THE CALENDAR THAT, IN FACT, AUGUST 19TH IS9

A SUNDAY, IS THAT RIGHT?10

A. YES.11

Q. SO, PIECING TOGETHER YOUR RECOLLECTION, YOU RECALL IT12

BEING A SUNDAY?13

A. YES.14

Q. ALL RIGHT.  YOU DIDN'T RECALL IT THAT WAY ON AUGUST 24TH,15

2012, DID YOU?16

A. I DON'T KNOW.  I DON'T KNOW.17

Q. DO YOU RECALL MEETING WITH ME AND MS. COOLEY AND AGENT18

CHEROKE --19

A. YEAH.  YES.20

Q. -- ON AUGUST 24TH, 2012, IN THE U.S. ATTORNEY'S OFFICE?21

A. YES.  YES.22

Q. DID YOU TELL US THAT IT WAS ON SATURDAY NIGHT THAT STEVE23

COGGINS CALLED YOU ABOUT REPRESENTING HELENA STOECKLEY?24

A. YES.  WELL, YES.  I MEAN, I'M NOT SAYING, WELL, YES.  I'M25
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SAYING, YES, I DID.1

Q. OKAY.  ALL RIGHT.  LET'S -- YES, YOU DID TELL US THAT IS2

WHAT YOU'RE SAYING?3

A. THAT'S CORRECT.4

Q. OKAY.  LET'S LOOK AT TRIAL DAY 22, PAGE 180.  NOW, LET'S5

GO BACK ONE PAGE AND LET'S ENLARGE THE FIRST HALF OF THE PAGE,6

PLEASE.  7

DO YOU SEE THE PARAGRAPH WHERE IT SAYS THE COURT AND8

HE STARTS SAYING I'M GLAD YOU MENTIONED THAT?  LINE THREE. 9

A. YES.10

Q. LINE THREE.11

A. I DO.12

Q. JUST READ THAT, IF YOU WOULD.13

A. THIS IS THE COURT; OH, I'M GLAD YOU MENTIONED THAT14

BECAUSE I HAD NEGLECTED, JUST COMPLETELY OVERLOOKED IT, TO15

TELL YOU, BUT I WANT YOU TO KNOW THAT AMONG OTHERS CALLED BY16

HELENA, SHE CALLED ME TWICE SATURDAY NIGHT STATING THAT SHE17

WAS LIVING IN MORTAL DREAD OF PHYSICAL HARM BY BERNIE SEGAL,18

COUNSEL FOR THE DEFENDANT, AND THAT SHE WANTED A LAWYER TO19

REPRESENT HER.20

Q. AND WHAT DID JUDGE DUPREE SAY NEXT?21

A. I SAID, WELL, NOW, LOOK, I CANNOT TALK TO YOU ABOUT THIS22

CASE, BUT SOMEBODY WILL CALL YOU TOMORROW.  WHERE WILL YOU BE?23

Q. JUST KEEP READING.24

A. THAT IS THE REASON I KNEW THIS JOURNEY'S END THING.  SHE25
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GAVE ME THE JOURNEY'S END.  OF COURSE, WHAT I WANTED TO DO WAS1

GO TO THE CRIMINAL JUSTICE ACT AND SEE WHETHER OR NOT I COULD2

PAY ANY LAWYER UNDER THOSE CIRCUMSTANCES, AND AMAZINGLY I3

FOUND AN AMENDMENT TO THE ACT, WHICH IS NOT EVEN IN THE BOUND4

VOLUME, WHICH ALLOWS ME TO DO IT FOR A WITNESS WHO IS IN AND5

THEN ONE OF THE LAWYERS SAYS THAT IS INCREDIBLE.6

Q. KEEP READING.7

A. AND THEN JUDGE DUPREE SAYS SO I CALLED STEVE COGGINS8

THEN, I SAID FIND ME A LAWYER, AND I THINK HE CALLED EVERYBODY9

IN THE BOOK JUST ABOUT, BUT HE FINALLY GOT JERRY LEONARD.10

Q. AND THAT'S YOU, RIGHT?11

A. I'M SORRY?12

Q. AND THAT'S YOU, RIGHT?13

A. THAT'S ME.14

Q. AND KEEP READING WHAT THE LAW CLERK SAYS.15

A. HAVE YOU EVER TRIED TO FIND A LAWYER ON SUNDAY AFTERNOON?16

THE COURT:  YOU CAN ALWAYS FIND ME.  SEGAL'S ALWAYS17

GOT ME WORKING ON SUNDAY AFTERNOON.  18

MR. MURTAGH:  JUDGE, I GUESS WE WON'T HAVE YOUR19

TESTIMONY.  20

THE COURT:  THANK GOD FOR THAT RULE THAT SAYS I AM21

ABSOLUTELY READ OUT OF THIS ONE.22

Q. ALL RIGHT.  YOU CAN STOP.  SO, WHICH WAS IT, SATURDAY23

NIGHT OR SUNDAY AFTERNOON THAT YOU WERE APPOINTED?24

A. WELL, I WAS -- I KNOW IT WAS LATE IN THE AFTERNOON AND I25
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KNEW ABOUT THIS INCIDENT IN THE SWIMMING POOL AND ALL OF THAT. 1

AND SO I -- AND MY MEMORY TELLS ME THAT THE NEXT MORNING AFTER2

I GOT HER, I FOUND HER A PLACE TO STAY, AND MY MEMORY TELLS ME3

THAT'S THE DAY WE WENT TO COURT.  4

AND SO I -- IT MUST HAVE BEEN SUNDAY, AND THE SUNDAY5

AFTER SHE TESTIFIED WAS AUGUST 19TH, AND THAT'S WHERE I CAME6

UP WITH THAT.  AND I DID THAT AFTER I SPOKE TO YOU ALL AND I7

DID THAT WHEN I WAS ASKED TO PREPARE THAT AFFIDAVIT.8

Q. ALL RIGHT.  AND NOW LET'S GO TO THE BOTTOM OF THIS PAGE9

JUST SO -- BEFORE WE LEAVE IT AND CAN IDENTIFY -- DO YOU SEE10

WHERE YOU SPEAK UP THERE IN THE LAST LINE, 24 AND 25?11

A. YES.12

Q. AND THAT'S YOU TALKING?13

A. YES.14

Q. AND IT SAYS WHAT?15

A. MR. LEONARD:  SHE IS IN A SEPARATE WITNESS ROOM FROM ALL16

THE OTHERS.17

Q. SO, DO YOU RECALL THAT STEVE COGGINS HAD TO CALL A LARGE18

NUMBER OF LAWYERS UNTIL HE FOUND THAT YOU WERE AVAILABLE?19

A. HE DIDN'T TELL ME THAT.  I DIDN'T KNOW.20

MR. BRUCE:  YOUR HONOR, MAY WE APPROACH THE BENCH?21

THE COURT:  YES, SIR.22

(BENCH CONFERENCE ON THE RECORD.)23

MR. BRUCE:  I JUST WANTED TO MAKE SURE BEFORE I ASK24

HIM THESE NEXT COUPLE OF QUESTIONS THAT IT WAS PERMISSIBLE.  I25
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WANT TO ASK HIM IF HE TOLD ERROL MORRIS THAT JUDGE DUPREE1

THOUGHT THAT HE, HE JERRY LEONARD, UNDERSTOOD HELENA BECAUSE2

PROBABLY HE, JERRY LEONARD, HAD A DRUG BACKGROUND OR3

SOMETHING.4

THE COURT:  I DON'T THINK THAT'S REALLY APPROPRIATE.5

MR. BRUCE:  OKAY.  THANK YOU.6

(BENCH CONFERENCE CONCLUDED.)7

BY MR. BRUCE:8

Q. SO, YOU DON'T DISPUTE THE NOTION THAT YOU WEREN'T PICKED9

OUT BY JUDGE DUPREE, HE JUST HAD HIS LAW CLERK CALL A NUMBER10

OF PEOPLE AND IT HAPPENED TO BE YOU?11

A. I DON'T DISPUTE THAT.12

(PAUSE.)13

Q. NOW, IN YOUR AFFIDAVIT YOU MENTIONED -- I'M SORRY.  DID14

YOU TELL AGENT CHEROKE AND THOMURE THAT THE STATUTE OF15

LIMITATIONS MAY HAVE BEEN A FACTOR IN JUDGE DUPREE APPOINTING16

YOU TO REPRESENT HELENA STOECKLEY?  AND LET'S -- WELL, YOU CAN17

ANSWER AND THEN WE'LL SHOW IT TO YOU AND SEE IF IT REFRESHES18

YOUR RECOLLECTION.19

A. AND I DON'T REMEMBER THAT, NO.20

Q. ALL RIGHT.  LET'S PUT GOVERNMENT EXHIBIT 6076 ON THE21

SCREEN AND GO TO PAGE TWO AND HIGHLIGHT THE THIRD PARAGRAPH. 22

AND DO YOU SEE WHERE IN THAT -- IT'S NOW IN THE MIDDLE OF THE23

PARAGRAPH ON THE SCREEN, DO YOU SEE THERE'S A DISCUSSION OF24

THE STATUTE OF LIMITATIONS AND THEN IT STATES LEONARD FEELS25
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THIS MAY HAVE BEEN A FACTOR IN JUDGE DUPREE ASSIGNING HIM TO1

REPRESENT STOECKLEY?2

A. YES.3

(GOVERNMENT EXHIBIT NUMBER 60764

WAS IDENTIFIED FOR THE RECORD.)5

Q. OKAY.  DO YOU RECALL MAKING THAT STATEMENT?6

A. NOT SPECIFICALLY.  I KNOW WHAT I WAS TALKING ABOUT.  I7

THINK I WAS WRONG ABOUT THE STATUTE OF LIMITATIONS.8

Q. I'M JUST TALKING ABOUT WHETHER IT WAS A FACTOR IN YOUR9

APPOINTMENT, NOT HOW LONG IT WAS.10

A. THERE WAS A REAL BIG -- THERE HAS BEEN AN ISSUE IN MY11

MIND OVER THE YEARS AS TO WHY SHE DID NOT HAVE A LAWYER UP12

UNTIL AFTER SHE TESTIFIED.  13

AND I MEAN HERE WAS SOMEBODY WHO HAD BEEN ARRESTED14

AS A MATERIAL WITNESS IN SOUTH CAROLINA AND BROUGHT TO NORTH15

CAROLINA AND, YOU KNOW, I FOUND OUT LATER BEING QUESTIONED BY16

BOTH SIDES WITHOUT A LAWYER AND THEN BE PUT ON A WITNESS STAND17

IN A FIRST DEGREE MURDER CASE WITHOUT LEGAL REPRESENTATION.  18

AND MY POINT IS THAT -- I MEAN, SHE WAS IN JEOPARDY19

OR SHE COULD HAVE BEEN IN JEOPARDY IF THE GOVERNMENT DECIDED20

TO PROSECUTE HER.  21

WHATEVER THE STATUTE OF LIMITATIONS WAS -- I WAS22

THINKING IT WAS TEN YEARS AND IT COULD WELL HAVE BEEN FIVE23

YEARS, BUT I WAS THINKING IT WAS TEN YEARS.  AND I WAS24

APPOINTED BECAUSE SHE WAS IN JEOPARDY AND STILL COULD BE25
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CHARGED.  THAT WAS A FACTOR -- THAT HAD TO BE THE FACTOR OF1

APPOINTING A LAWYER.2

Q. OKAY.  SO, YOU STILL HOLD THAT OPINION THAT YOU WERE3

APPOINTED BECAUSE JUDGE DUPREE WAS THINKING ABOUT THE STATUTE4

OF LIMITATIONS?5

A. I WAS APPOINTED BECAUSE -- I ASSUME I WAS APPOINTED6

BECAUSE JUDGE DUPREE REALIZED THAT SHE WAS -- COULD BE IN7

JEOPARDY OF PROSECUTION AND IT WAS NOT BARRED BY THE STATUTE8

OF LIMITATIONS.9

Q. ALL RIGHT.  WELL, LET'S GO BACK TO TRIAL TRANSCRIPT DAY10

22, 180, AND GO BACK TO 179, I'M SORRY.  DO YOU SEE THE11

PARAGRAPH -- THE SECOND PARAGRAPH LINES THREE THROUGH TEN?12

A. YES.  YES, I DO.13

Q. OKAY.  AND WE READ THIS EARLIER AND DOESN'T IT SAY THAT14

THE REASON THAT JUDGE DUPREE APPOINTED HER A LAWYER IS BECAUSE15

HELENA STOECKLEY CALLED HIM AND TOLD HIM THAT SHE WAS AFRAID16

OF DEFENSE ATTORNEY BERNIE SEGAL AND SHE THEN REQUESTED A17

LAWYER?18

A. THAT IS THE TRANSCRIPT AND THAT WAS WHAT WAS SAID.19

Q. SO, THAT SORT OF SOLVES THE MYSTERY AS TO WHY JUDGE20

DUPREE APPOINTED HER A LAWYER ON SUNDAY AFTERNOON, DOESN'T IT?21

A. IT COULD, BUT, I MEAN -- YES.  I MEAN, YOU CAN SAY THAT. 22

I DIDN'T KNOW -- I HAVE NEVER SEEN THIS TRANSCRIPT, I DON'T23

THINK, BEFORE.  I'VE SEEN SOME PAPERS OVER THE YEARS THAT24

LAWYERS KIND OF -- WELL, YOU KNOW, WHATEVER, BUT I DON'T -- I25
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DON'T -- I DID NOT SEE THIS PAGE.1

Q. ALL RIGHT.  WELL --2

A. BUT I DON'T WANT -- EXCUSE ME.  ALL RIGHT.  I NEVER -- I3

DON'T REMEMBER ANYTHING ABOUT BERNIE SEGAL THREATENING HER. 4

IT SEEMED TO ME WHEN I TALKED TO HER THAT SHE WAS IN FEAR OF5

HER BOYFRIEND BECAUSE HER BOYFRIEND HAD BROKEN HER ARM, GIVEN6

HER A BLACK EYE, AND TRIED TO DROWN HER.  I MEAN, THAT SOUNDS7

HORRIBLE, BUT THAT'S WHAT I UNDERSTOOD.8

I DIDN'T KNOW THAT SHE HAD REQUESTED AN ATTORNEY. 9

AND TODAY IS THE FIRST -- I THINK TODAY IS THE FIRST TIME THAT10

I KNEW THAT SHE APPARENTLY HAD REQUESTED AN ATTORNEY.  11

I WAS THINKING THAT A LAWYER WAS APPOINTED BECAUSE,12

YOU KNOW, KIND OF CLEAR THINKING THAT, GOSH, WE'VE KEPT HER13

HERE A WEEK OR SO AND WE'RE GOING TO KEEP HER SOME MORE, LET'S14

GIVE HER A LAWYER NOW.15

Q. ALL RIGHT.  NOW, WE'VE ALREADY READ IT TODAY, BUT LINES16

14 THROUGH 20, THEY INDICATE THAT JUDGE DUPREE, WHEN HE GOT17

THIS REQUEST, HAD TO DO SOME LEGAL RESEARCH AS TO WHETHER THE18

CRIMINAL JUSTICE ACT ALLOWED HIM TO APPOINT AN ATTORNEY FOR19

HER.20

A. THAT'S CORRECT.  I'VE READ THAT.21

Q. AND HE DETERMINED IN -- NOT EVEN IN THE BOUND VOLUME, BUT22

APPARENTLY IN THE POCKET PART THAT HE COULD?23

A. THAT'S WHAT HE SAYS AND THAT'S TRUE.  I TAKE IT AS BEING24

TRUE.25
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Q. OKAY.  IN YOUR AFFIDAVIT IT STATES -- IF I CAN FIND IT --1

AT THE TIME OF MY APPOINTMENT SHE, MEANING HELENA STOECKLEY,2

HAD ALREADY TESTIFIED BEFORE THE JURY.  IS THAT IN YOUR3

AFFIDAVIT?4

A. YES.5

Q. DO YOU HAVE A CLEAR RECOLLECTION OF THAT NOW?  THAT IS,6

DO YOU HAVE A CLEAR RECOLLECTION THAT AT THE TIME YOU WERE7

APPOINTED SHE HAD ALREADY TESTIFIED BEFORE THE JURY?8

A. DID I HAVE A CLEAR RECOLLECTION WHEN?9

Q. RIGHT NOW THIS MINUTE.10

A. WELL, YOU'VE GOT TO REALIZE I WAS NOT THERE AND FOR YEARS11

I THOUGHT THAT SHE HAD -- AND I'VE NEVER SEEN A TRANSCRIPT12

UNTIL, YOU KNOW, WHATEVER, IF I HAVE.  FOR YEARS I THOUGHT SHE13

TESTIFIED ON VOIR DIRE.  I THOUGHT THAT MADE SENSE.  THAT'S14

WHAT I THOUGHT.  AND THEN MUCH MORE RECENTLY I HAVE FOUND OUT15

THAT SHE ACTUALLY TESTIFIED BEFORE A JURY.16

Q. AND SO IS IT YOUR TESTIMONY TODAY THAT YOU NEVER KNEW IN17

1979, WHILE YOU WERE REPRESENTING HER, THAT SHE TESTIFIED18

BEFORE THE JURY?19

A. I CANNOT REMEMBER KNOWING WHETHER SHE HAD TESTIFIED20

BEFORE THE JURY OR BEFORE THE COURT IN VOIR DIRE AT THAT TIME. 21

I KNOW THAT SHE HAD TESTIFIED UNDER OATH.22

Q. YOU KNEW THAT ALL ALONG?23

A. YES.24

Q. OKAY.  IN 2006, YOU DID NOT RECALL THAT SHE HAD TESTIFIED25
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IN OPEN COURT, ISN'T THAT TRUE?1

A. THAT'S POSSIBLE.  I MEAN, THAT'S --2

Q. LET'S LOOK AT GOVERNMENT EXHIBIT 6076, AND LET'S LOOK AT3

PARAGRAPH FOUR.  ENLARGE PARAGRAPH FOUR, PLEASE.  4

NOW, DID YOU TELL AGENTS CHEROKE AND THOMURE IN YOUR5

TELEPHONE CONFERENCE ON MARCH 21ST, 2006, THAT YOU DID NOT6

RECALL STOECKLEY TESTIFYING IN OPEN COURT, BUT ADDED THAT HART7

MILES IS OF THE IMPRESSION THAT SHE DID?8

A. YES.9

Q. OKAY.  AND SO THAT WAS YOUR BEST RECOLLECTION IN 2006?10

A. YES.  I DO WANT TO TELL YOU I KNEW SHE TESTIFIED UNDER11

OATH.12

Q. I'M SORRY?  YOU KNEW THAT SHE -- 13

A. I DO WANT TO TELL YOU THAT I DID KNOW THAT SHE HAD14

TESTIFIED UNDER OATH.15

Q. UNDER OATH, BUT NOT IN OPEN COURT?16

A. NO, I DON'T KNOW, IT COULD HAVE -- I MEAN, EITHER THEY17

DID A VOIR DIRE IN THE COURTROOM WITH THE JURY NOT BEING18

THERE, THAT'S WHAT I WAS THINKING, OR THEY DID IT IN CHAMBERS, 19

BUT IT -- THE POINT I WAS MAKING IS SHE HAD NOT TESTIFIED WITH20

THE JURY -- BEFORE THE JURY.  AND THAT'S WHAT I WAS -- THAT'S21

THE POINT I WAS ACTUALLY MAKING AND, YOU KNOW, MAYBE DID NOT22

MAKE IT CLEAR AT ALL IN THIS.  23

AND THEN WHEN HART MILES, WHO WAS REPRESENTING --24

WHO WAS TRYING TO GET ME TO -- WELL, TOLD ME THAT HE WAS UNDER25
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THE IMPRESSION THAT SHE HAD TESTIFIED IN OPEN COURT.  AND OPEN1

COURT TO ME REFERS TO OPEN COURT BEFORE A JURY.2

Q. SO, THE FIRST TIME YOU HEARD THAT IS HART MILES TOLD YOU3

BEFORE MARCH 21ST, 2006?4

A. THAT'S THE FIRST TIME I REMEMBER KNOWING THAT SHE5

TESTIFIED -- THAT SHE TESTIFIED BEFORE A JURY.6

Q. AND BY THE WAY, I GUESS HART MILES WAS COMMUNICATING WITH7

YOU ON BEHALF OF MACDONALD AT THAT TIME?8

A. HE WAS.9

Q. AND SO DID HE INFORM YOU -- ABOUT HOW LONG DID YOU TALK10

TO HART MILES BEFORE THE AGENTS INTERVIEWED YOU ON MARCH 21ST,11

2006?12

A. I WAS ACTUALLY THINKING THAT THE AGENTS INTERVIEWED ME13

BEFORE HART MILES DID, BUT, OBVIOUSLY, I TOLD THE AGENTS THAT14

I HAD BEEN CONTACTED BY HART MILES.15

Q. SO, THE HART MILES CONTACT HAD TO HAVE BEEN FIRST?16

A. YES.17

Q. AND SO, SURELY, HART MILES TOLD YOU THAT HE AND ANOTHER18

ATTORNEY ON BEHALF OF JEFFREY MACDONALD HAD FILED A 225519

PROCEEDING BASED ON THE BRITT ALLEGATIONS?20

A. I KNEW THAT AND HE MUST HAVE BEEN THE FIRST PERSON I21

TALKED TO AND SO THE ANSWER WOULD BE YES.22

Q. ALL RIGHT.  I BELIEVE YOU TESTIFIED EARLIER THAT THE23

FIRST YOU HAD HEARD OF THE JIMMY BRITT ALLEGATIONS OR ANY24

ALLEGATIONS OF A THREAT WAS WHEN THE FBI INTERVIEWED YOU?25
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A. YES.1

Q. BUT THAT'S NOT RIGHT BECAUSE HART MILES TOLD YOU FIRST?2

A. I DON'T KNOW THAT HART MILES TOLD ME WHAT THE -- WHAT THE3

ALLEGATIONS WERE.  AT SOME POINT SOMEBODY -- AND I THINK IT4

WAS AT A MUCH LATER TIME THAT I WAS PRESENTED A COPY OF MR.5

BRITT'S AFFIDAVIT.  6

I KNEW ALL ALONG THAT DIFFERENT APPEALS OR PETITIONS7

WERE COMING ALONG AND HAD BEEN -- HAD COME ALONG AND MAYBE HAD8

BEEN DECIDED OR WHAT-HAVE-YOU.  I KNEW THAT THINGS WERE GOING9

UP TO THE FOURTH CIRCUIT.  10

MY THOUGHTS ARE I DID NOT SPECIFICALLY KNOW ABOUT11

MR. BRITT'S ALLEGATIONS UNTIL WITHIN THE LAST TWO OR THREE12

YEARS.13

Q. SO, THAT WOULD BE 2008, 2009?14

A. AND I EVEN THINK THAT IT'S MORE -- IT WAS MORE RECENTLY15

THAN THAT.16

Q. ALL RIGHT.  DO YOU RECALL TELLING ERROL MORRIS THAT JUDGE17

DUPREE WOULD NOT LET HELENA STOECKLEY TESTIFY BEFORE THE JURY18

BECAUSE OF HER ALLEGED PAST DRUG USE?19

A. I COULD HAVE, YES.20

Q. BECAUSE THAT'S WHAT YOU BELIEVED AT THE TIME THAT YOU21

SPOKE WITH ERROL MORRIS?22

A. WELL, THINGS DON'T GET REALLY ACCURATELY REPORTED ALL THE23

TIME.  WHAT I KNOW AND I WOULD THINK THAT THAT'S WHAT I TOLD24

HIM WAS THAT -- LET'S SEE.  I READ A TRANSCRIPT OR -- YES,25
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WHERE JUDGE DUPREE AT ONE POINT SAID THAT HELENA STOECKLEY HAD1

TESTIFIED INTELLIGENTLY, THAT SHE ANSWERED THE QUESTIONS, AND2

HE SAID THIS FROM THE BENCH, I ASSUME, IT WAS ON A TRANSCRIPT,3

AND THAT BERNIE SEGAL, BERNARD SEGAL, COULD NOT TAKE HER ON AS4

AN ADVERSE WITNESS.5

AND ALSO I KNEW THAT AT ONE POINT THAT -- THIS IS6

WHAT I BELIEVE AND, ONCE AGAIN, YOU KNOW, I WASN'T THERE, BUT7

THIS IS WHAT I BELIEVE, THAT JUDGE DUPREE SAID THAT HER8

TESTIMONY WAS NOT INHERENTLY RELIABLE OR, AND THEN HE PUT OR,9

IT WAS INHERENTLY UNRELIABLE.  THAT'S ALMOST A QUOTE.10

THE COURT:  WE'RE GOING TO TAKE OUR LUNCHEON RECESS. 11

TAKE A RECESS TILL 1:30.12

(LUNCHEON RECESS FROM 11:59 A.M., UNTIL 1:31 P.M.)13

(DEFENDANT PRESENT.)14

THE COURT:  GOOD AFTERNOON, EVERYONE.  PLEASE BE15

SEATED AND WE'LL CONTINUE.  YOU'RE STILL UNDER OATH, MR.16

LEONARD.  THE WITNESS IS WITH YOU, MR. BRUCE.17

MR. BRUCE:  THANK YOU, YOUR HONOR.18

BY MR. BRUCE:19

Q. MR. LEONARD, WHEN WE TOOK THE LUNCHEON RECESS, I BELIEVE20

THE LAST QUESTION I ASKED YOU WAS WHETHER YOU RECALLED TELLING21

ERROL MORRIS THAT JUDGE DUPREE WOULD NOT LET HELENA STOECKLEY22

TESTIFY BEFORE THE JURY BECAUSE OF HER PAST ALLEGED DRUG USE?23

A. I DID TELL YOU THAT.  I ASSUME I TOLD YOU THAT.24

Q. MY QUESTION WAS DID YOU TELL ERROL MORRIS THAT?25
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A. I COULD HAVE.  YOU KNOW, WHAT HAPPENS IS YOU FIND OUT1

STUFF LATER AND THEN YOU CONFUSE THAT WITH WHAT ACTUALLY YOU2

KNEW AT A PARTICULAR TIME.  3

I KNOW THAT JUDGE DUPREE -- I TOLD YOU THE STATEMENT4

THAT JUDGE DUPREE MADE ABOUT HELENA STOECKLEY AND THAT MAY5

HAVE -- I KNEW THAT STATEMENT AND THAT MIGHT HAVE BEEN WHY I6

SAID THAT.  7

I DO -- YOU KNOW, I DO KNOW THAT THEY WOULD NOT LET8

MR. SEGAL IMPEACH HER OR TAKE HER ON AS AN ADVERSE WITNESS. 9

AND I THINK JUDGE DUPREE'S STATEMENT WAS MADE IN REGARDS, I10

BELIEVE, I WASN'T THERE, WAS MADE IN REGARDS TO ALLOWING11

WITNESSES THAT HELENA STOECKLEY HAD SPOKEN TO EARLIER TO12

TESTIFY AND I'M NOT SURE ABOUT THAT.13

Q. ALL RIGHT.  NOW, DID ERROL MORRIS INTERVIEW YOU FOR A14

SECOND TIME?15

A. HE CALLED ME PROBABLY, I WANT TO SAY, AT LEAST THREE16

TIMES.17

Q. ALL RIGHT.  WELL, LET'S LOOK AT 7000.5 ON THE SCREEN AND18

LET'S ENLARGE ON THE LEFT-HAND PAGE, PAGE 412, LET'S ENLARGE19

ABOUT HALFWAY DOWN THE MIDDLE THIRD OF THE PAGE.  DO YOU SEE20

THIS, WHAT PURPORTS TO BE A Q&A BETWEEN YOU AND ERROL MORRIS?21

A. YES.  YES.22

Q. AND DO YOU SEE THE SECOND TIME HE SPEAKS WHERE HE STATES23

SHE WAS INTERVIEWED BY THE DEFENSE AND PROSECUTION ON THURSDAY24

AND SHE TESTIFIED ON FRIDAY OUTSIDE THE PRESENCE OF THE JURY?25
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A. YES, THAT'S WHAT IT SAYS.1

Q. AND DO YOU SEE YOUR REPLY WHERE IT SAYS, YES, AND THE2

JUDGE WAS OF THE OPINION THAT SHE HAD TAKEN TOO MANY DRUGS IN3

THE PAST TO OFFER RELIABLE TESTIMONY.  THOSE WERE THE ISSUES4

THAT I WAS DEALING WITH AS FAR AS TRYING TO KEEP HER FROM5

TESTIFYING.6

A. YES.7

Q. DO YOU THINK THAT'S AN ACCURATE REPRESENTATION OF THE8

RESPONSE YOU MADE TO HIS QUESTION?9

A. YES.10

Q. OKAY.11

A. LET ME -- SOME OF HIS STATEMENTS WERE TAKEN OUT OF12

CONTEXT, I THINK, BUT THAT ONE WASN'T I DON'T THINK.13

Q. THAT ONE WAS NOT?14

A. I DON'T THINK IT WAS.15

Q. OKAY.  WHAT YOU JUST SAID THERE, THAT THE JUDGE WAS OF16

THE OPINION THAT SHE HAD TAKEN TOO MANY DRUGS IN THE PAST TO17

OFFER RELIABLE TESTIMONY WAS NOT EXACTLY WHAT JUDGE DUPREE18

RULED, WAS IT?  I MEAN, HER TESTIMONY --19

A. I DON'T KNOW.  I KNOW AT ONE POINT HE WOULDN'T LET HER BE20

IMPEACHED BECAUSE -- OR BE TAKEN ON AS AN ADVERSE WITNESS. 21

AND THIS IS WHAT I REMEMBER FROM READING THE TRANSCRIPT THAT22

HE SAID THAT SHE HAD ANSWERED EVERY QUESTION, AS I REMEMBER,23

AND THAT SHE HAD INTELLIGENTLY ANSWERED THE QUESTIONS.24

THEN BEFORE I WAS APPOINTED, HE SAID SOMETHING WHICH25
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WAS KIND OF JUDGE DUPREEY, AND THAT WOULD BE THAT HER1

TESTIMONY IS NOT INHERENTLY RELIABLE, IT'S MORE INHERENTLY2

UNRELIABLE.  THAT'S THE WAY I REMEMBER THAT QUOTE.3

Q. HER TESTIMONY BEFORE THE JURY STOOD, DID IT NOT?4

A. I'M SORRY?5

Q. HER TESTIMONY BEFORE THE JURY STOOD, DID IT NOT, IT WAS6

CONSIDERED BY THE JURY?7

A. I WASN'T THERE AND I DON'T KNOW WHAT THE TRANSCRIPT SAID8

ABOUT THAT.  I DON'T THINK HE INSTRUCTED THE JURY TO DISREGARD9

HER TESTIMONY.10

Q. WHAT HE RULED WAS THAT OTHER WITNESSES COULD NOT TESTIFY11

TO HER OUT OF COURT STATEMENTS, HEARSAY, IN OTHER WORDS?12

A. I UNDERSTAND HE RULED THAT.13

Q. AND YOU WERE RIGHT THERE IN THE COURTROOM ON MONDAY,14

AUGUST 20TH, 1979, WHEN JUDGE DUPREE RULED ON THIS ISSUE, WERE15

YOU NOT?16

A. APPARENTLY, I WAS IN THE COURTROOM AND APPARENTLY I WAS17

PART OF A BENCH CONFERENCE BECAUSE I SAID SOMETHING DURING THE18

COURSE OF THAT CONFERENCE.19

Q. LET'S LOOK AT TRIAL DAY 22, PAGE 175.  175, I'M SORRY. 20

DO YOU SEE DOWN TOWARD THE BOTTOM OF THE PAGE STARTING AT LINE21

19, WHERE HE SAYS I THINK IT IS NOT AS REQUIRED BY 803(b)(3)22

CLEARLY TRUSTWORTHY, IT IS PERHAPS THE MOST CLEARLY23

UNTRUSTWORTHY EVIDENCE THAT I'VE HAD PUT BEFORE ME?24

A. YES.25
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Q. AND HERE HE WAS SPEAKING ABOUT THE OUT OF COURT1

STATEMENTS THAT ARE BEING PROFFERED, ISN'T THAT CORRECT?2

A. I DON'T KNOW THE ANSWER TO THAT QUESTION.  I CAN'T -- I3

DON'T KNOW EXACTLY WHAT HE WAS REFERRING TO.4

Q. WELL, YOU'RE FAMILIAR WITH THE FEDERAL RULES OF EVIDENCE,5

RIGHT?6

A. YES.7

Q. WOULDN'T 803(b)(3) BE PART OF THE FEDERAL RULES OF8

EVIDENCE DEALING WITH HEARSAY?9

A. YES.10

Q. ALL RIGHT.  NOW, THIS IS AT PAGE 175 OF THE TRANSCRIPT. 11

LET'S GO BACK TO THE FULL PAGE AND JUST PAGE ONE AT A TIME.12

176, HE'S EXPLAINING HIS RULING A LITTLE BIT MORE.  DO YOU SEE13

WHERE IT SAYS I THINK THE JURY HAVING -- WELL, LET'S ENLARGE14

IT, LINE 13, PLEASE.  I THINK THE JURY HAVING HEARD HER FOR15

THE BETTER PART OF A DAY WOULD BE IN A GOOD POSITION NOW TO16

EVALUATE HER AND HER STORY AND EVERYTHING ABOUT IT.  DO YOU17

SEE THAT?18

A. YES, I DO.19

Q. AND NOW LET'S MOVE -- ENLARGE BACK TO THE FULL PAGE,20

PLEASE, AND THEN GO ON TO PAGE 177.  AND HE'S DISCUSSING HIS21

RULING A LITTLE MORE, DO YOU SEE THAT AT LINES THREE THROUGH22

12?23

A. YES.24

Q. ALL RIGHT.  NOW, LET'S GO TO PAGE 178.  AND DO YOU SEE25
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WHERE MR. SEGAL IS PROPOSING TO PUT ON MR. POSEY AND ASK ABOUT1

A CONVERSATION WITH HER DOWN AT THE BOTTOM OF THE PAGE, LINE2

21 THROUGH 24?3

A. YES, I DO.4

Q. ALL RIGHT.  NOW, LET'S GO TO PAGE 179.  AND THIS IS WHAT5

WE READ EARLIER ABOUT THE MATTER OF THE PHONE CALL FROM HELENA6

STOECKLEY TO JUDGE DUPREE AND AT THE BOTTOM OF THE PAGE STEVE7

COGGINS FIND ME A LAWYER, REMEMBER THAT?8

A. YES.9

Q. ALL RIGHT.  AND LET'S GO TO PAGE 180.  SEE AT THE BOTTOM10

OF PAGE 180 WHERE YOU SPEAK UP?11

A. YES.12

Q. SO, WE'VE ONLY GONE FROM PAGES 175 TO 180, SO IT WOULD13

APPEAR THAT YOU WERE IN THE COURTROOM WHEN JUDGE DUPREE14

ANNOUNCED HIS RULING ON THE OUT OF COURT STATEMENTS AND THE15

STOECKLEY WITNESSES?16

A. I CAN'T SAY THAT FOR SURE.17

Q. ALL RIGHT.18

A. I DEFINITELY DID NOT HAVE A PLACE TO SIT IN THAT19

COURTROOM AND IN THE VERY BEGINNING I HAD TO FIND A PLACE TO20

KEEP HELENA STOECKLEY.21

Q. NOW, THIS IS MONDAY, TRIAL DAY 22.22

A. YEAH, I THINK THAT'S THE FIRST DAY -- I BELIEVE THAT THAT23

IS THE FIRST DAY THAT I WAS IN COURT WITH HELENA STOECKLEY.24

Q. AND I BELIEVE THAT WHERE YOU'RE SHOWN AS SPEAKING IS A25
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BENCH CONFERENCE, IS IT NOT?1

A. YES.  I MEAN, IT CERTAINLY APPEARS SO.  I MEAN, THE2

ANSWER IS FROM THE TRANSCRIPT I WAS PRESENT AT THE BENCH3

CONFERENCE.4

Q. ALL RIGHT.  AGAIN, WHEN YOU TALKED TO MR. MORRIS IN 2012,5

YOU DIDN'T REMEMBER IT RIGHT AS TO WHAT JUDGE DUPREE'S RULING6

WAS?7

A. I THINK I HAD IT PRETTY RIGHT.  I ALSO -- I THOUGHT I HAD8

-- I THINK I HAVE IT PRETTY RIGHT AND I DID NOT -- BUT I DID9

NOT KNOW THAT SHE HAD TESTIFIED IN FRONT OF THE JURY.  I MEAN,10

I COULD NOT -- AS LATE AS THIS LAST TEN YEARS, I MEAN MOST OF11

THIS TEN YEARS, THE MOST RECENT TEN YEARS, I WAS THINKING THAT12

SHE TESTIFIED TO THE JUDGE UNDER OATH AND OUTSIDE THE PRESENCE13

OF THE JURY.14

Q. BUT NOW YOU UNDERSTAND THAT SHE DID TESTIFY BEFORE THE15

JURY AND JUDGE DUPREE'S RULING WAS ONLY TO EXCLUDE OUT OF16

COURT STATEMENTS THAT SHE HAD MADE TO OTHERS?17

A. CORRECT.18

Q. DID ERROL MORRIS CALL YOU A THIRD TIME?19

A. HE CALLED ME AT LEAST THREE TIMES.20

Q. OKAY.  DID YOU -- LET'S LOOK AT 7000.8.  DO YOU SEE WHERE21

IT SAYS -- LET'S BLOW UP OR ENLARGE THE FIRST THIRD OF THE22

PAGE.  23

DO YOU SEE WHERE IT SAYS WHAT HAPPENED WAS I GOT A24

CALL FROM THE CLERK, IT WASN'T JUDGE DUPREE, ASKING IF I WOULD25
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REPRESENT A HIPPIE GIRL?1

A. YES.2

Q. AND MR. MORRIS'S TRANSCRIPT REPRESENTS THAT YOU SAID3

THAT?4

A. YES.5

Q. DO YOU SEE WHERE YOU STATE FURTHER, MY JOB, I HAD BEEN6

THINKING ALL THESE YEARS, WAS JUST TO FADE AWAY, KEEP HER OUT7

OF THE COURTROOM.  I DIDN'T EVEN KNOW SHE HAD TESTIFIED?8

A. I THINK I'VE SAID THAT, YES.9

Q. WELL, THIS SAYS YOU DIDN'T KNOW SHE HAD TESTIFIED AT ALL.10

A. THAT IS CORRECT.  I LEARNED -- BUT I LEARNED -- YOU KNOW,11

AT THE TIME -- WHAT YOU'RE SAYING IS I WAS PRESENT AT THE12

BENCH CONFERENCE WHERE IT WAS MENTIONED THAT SHE HAD TESTIFIED13

BEFORE THE JURY.  I DIDN'T PICK UP ON THAT.  I PICKED UP -- I14

PICKED UP ON THAT SHE HAD TESTIFIED AND I CAN'T -- FOR THE15

LIFE OF ME, I WAS THINKING IT WAS TO THE COURT AND BASICALLY16

THAT THE COURT HAD FOUND THAT SHE WAS UNRELIABLE.17

Q. WELL, MR. LEONARD, I BELIEVE IT SAYS RIGHT HERE IN WHAT I18

JUST READ THAT YOU STATED I DIDN'T EVEN KNOW SHE HAD19

TESTIFIED, PERIOD.20

A. THAT IS EXACTLY -- I MEAN, LET'S ASSUME THAT'S EXACTLY21

WHAT I SAID, BUT IT WASN'T AN ACCURATE STATEMENT.22

Q. ALL RIGHT.  WELL, GO DOWN TO THE NEXT TIME YOU'RE SHOWN23

SPEAKING ON THE PAGE AND DO YOU SEE WHERE -- WELL, WHY DON'T24

YOU JUST READ THE FIRST THREE SENTENCES.25
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A. THE NEXT -- MR. MORRIS --1

Q. STARTING WITH I CAN'T IMAGINE.2

A. I CAN'T IMAGINE THAT I WAS NOT TOLD THAT SHE HAD3

TESTIFIED.  I WOULD HAVE THOUGHT I WOULD HAVE ORDERED A4

TRANSCRIPT OF HER TESTIMONY RIGHT AWAY.  OBVIOUSLY, I DIDN'T. 5

I JUST REMEMBER SITTING THERE AND IT SEEMED PRETTY BORING TO6

ME.  7

THE PAY AT THAT TIME WAS $35 AN HOUR AND YOU WERE8

LOSING MONEY RUNNING AN OFFICE ON $35 AN HOUR.  I TAKE IT9

BACK, BACK THEN IT WAS $35 AN HOUR FOR OUT OF COURT AND $4510

FOR IN COURT.  SO, I GUESS THAT WAS IN COURT.11

Q. ALL RIGHT.  SO, AT THE TIME THAT YOU WERE SPEAKING TO12

ERROL MORRIS IN 2012, YOU SEEM TO BE WONDERING WHETHER YOU13

KNEW SHE HAD TESTIFIED AT ALL, WHETHER YOU KNEW IN 1979 THAT14

SHE HAD TESTIFIED AT ALL.15

A. I DON'T -- I CAN'T TESTIFY TO YOU THAT I KNEW THEN THAT16

SHE HAD TESTIFIED.17

Q. ALL RIGHT.18

A. MY -- AND THEN YOU HEAR THINGS AND OBVIOUSLY I HEARD THAT19

SHE HAD TESTIFIED AND I WAS THINKING SURELY SHE DID NOT20

TESTIFY BEFORE THE JURY.  AND JUDGE DUPREE'S STATEMENTS COULD21

HAVE BEEN -- WELL, I'M MAKING EXPLANATIONS, BUT JUST BECAUSE22

IT WAS SAID AT A BENCH CONFERENCE WHERE THERE WERE AS MANY23

LAWYERS AS YOU HAVE HERE OR MAYBE AS MANY, THAT I HEARD IT.  I24

MEAN, I COULD HAVE BEEN SITTING OVER WHERE THE CLERK SITS, YOU25
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KNOW.1

Q. SO, AS I UNDERSTAND YOUR TESTIMONY, YOU'RE SAYING THAT2

IT'S SOMETIMES DIFFICULT TO DISTINGUISH WHAT YOU LEARNED IN3

1979, AND WHAT YOU'VE LEARNED SINCE?4

A. YEAH, AND THAT'S THE DANGER.  AND I HAVEN'T TALKED TO --5

I'VE TRIED REAL HARD NOT TO TALK TO PEOPLE ABOUT THIS.  I'VE6

TRIED REAL HARD NOT TO -- I MEAN, I'M TALKING ABOUT THE TRIAL7

IN GENERAL, ALTHOUGH I HAVE OBVIOUSLY.8

AND WHAT HAPPENS IS YOU HEAR STUFF AT A LATER DATE9

AND IT ALL BECOMES PART OF WHAT YOU KNOW AND IT'S HARD TO PEEL10

AWAY THE CONTEXT THAT YOU HEARD ONE THING FROM THE OTHER.11

Q. ALL RIGHT.  BY THE WAY, YOU MENTIONED THAT YOU THOUGHT --12

YOU MENTIONED TO MR. MORRIS THAT YOU THOUGHT IF YOU HAD FOUND13

OUT THAT SHE HAD TESTIFIED WHILE YOU WERE REPRESENTING HER IN14

1979, YOU WOULD HAVE ORDERED A TRANSCRIPT, IS THAT RIGHT?15

A. YES.16

Q. DID YOU KNOW THAT THE GOVERNMENT WAS GETTING A DAILY17

TRANSCRIPT AT THE TIME?18

A. NO.  19

Q. NOW -- 20

A. LET ME TELL YOU ONE OTHER THING IN RELATION.21

Q. ALL RIGHT.22

A. I DON'T REMEMBER HAVING ANY CONTACT WHATSOEVER WITH THE23

GOVERNMENT OR THE DEFENSE DURING THIS TRIAL.  24

Q. ALL RIGHT.  25
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A. I JUST DID NOT TALK TO ANYBODY THAT I REMEMBER ABOUT --1

THAT WAS A PARTY TO THE LAWSUIT.2

Q. ALL RIGHT.  SO, AS YOU SIT HERE TODAY, BASED ON YOUR OWN3

MEMORY, NOT WHAT SOMEBODY MIGHT HAVE TOLD YOU, DO YOU REMEMBER4

WHETHER OR NOT YOU KNEW WHILE REPRESENTING HELENA STOECKLEY5

THAT SHE HAD PREVIOUSLY TESTIFIED?6

A. I CAN'T SAY THAT I DID.7

Q. OKAY.  NOW, LET'S MOVE ON TO ANOTHER PART OF YOUR8

AFFIDAVIT.  IT STATES -- EXCUSE ME A MINUTE.  9

(PAUSE.)10

OKAY.  IT STATES IN YOUR AFFIDAVIT AT PAGE SIX THAT11

YOU HAD TO ARRANGE HER LODGING, IS THAT CORRECT?12

A. I DID.13

Q. WELL, MY QUESTION IS, IS THAT WHAT YOUR AFFIDAVIT STATES,14

THAT YOU HAD TO ARRANGE HER LODGING?15

A. YES, AS I REMEMBER MY AFFIDAVIT.  NOW, I ACTUALLY16

PREPARED THAT AFFIDAVIT AND SENT IT TO MY ATTORNEY AT HIS17

REQUEST PRIOR TO THIS HEARING STARTING.  AND THE ANSWER IS18

YES, I DID.  YEAH, I FOUND HER A PLACE TO STAY.19

Q. AND YOU RECALL THAT CLEARLY?20

A. YES.21

Q. OKAY.  DURING YOUR INTERVIEW WITH AGENTS CHEROKE AND22

THOMURE, DO YOU RECALL THAT YOU ATTEMPTED TO LOCATE A PLACE23

FOR STOECKLEY TO STAY DURING HER TIME IN RALEIGH AND SECURED A24

ROOM FOR HER AT THE BROWNSTONE HOTEL?25
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A. IT WASN'T THE BROWNSTONE AT THE TIME.  IT BECAME THE1

BROWNSTONE AND IT WAS THE BROWNSTONE WHEN I WAS TALKING TO THE2

AGENTS.  3

Q. ALL RIGHT.  4

A. IT WAS THE HOLIDAY INN OR HILTON.5

Q. WELL, LET'S SEE IF WE CAN CLEAR THAT UP.  FIRST OF ALL,6

THE HOTEL YOU'RE TALKING ABOUT THAT YOU GOT -- YOU SAY YOU GOT7

HER A ROOM AT WHAT WAS LATER CALLED THE BROWNSTONE, IS THAT8

YOUR TESTIMONY?9

A. CORRECT.10

Q. OKAY.  LET'S PUT UP GOVERNMENT EXHIBIT 2373.  NOW, THIS11

HOTEL IS NOW KNOWN AS THE DOUBLE TREE HILTON, IS THAT THE SAME12

HOTEL THAT YOU'RE REFERRING TO?13

A. YES.14

(GOVERNMENT EXHIBIT NUMBER 237315

WAS IDENTIFIED FOR THE RECORD.)16

Q. AND AT A TIME AFTER 1979, IT BECAME THE BROWNSTONE AND17

THEN LATER THE DOUBLE TREE HILTON?18

A. THAT SOUNDS CORRECT.19

Q. ALL RIGHT.  BUT IN FACT IN 1979, IT WAS CALLED THE20

HILTON, WASN'T IT?21

A. I BELIEVE SO.22

Q. LET'S LOOK AT 2377.  NOW, DO YOU RECOGNIZE THIS HOTEL?23

A. YES, I DO.24

Q. IT HAS A VERY DISTINCTIVE ROUND ARCHITECTURE?25
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A. YES, IT DOES.1

Q. WASN'T, IN 1979, THAT THE HOLIDAY INN?  WASN'T THAT THE2

HOLIDAY INN?  EXCUSE ME.3

A. YES.  YES, IT WAS.4

(GOVERNMENT EXHIBIT NUMBER 23775

WAS IDENTIFIED FOR THE RECORD.)6

Q. AND NOW IT'S CALLED THE CLARION?7

A. I DON'T KNOW WHAT IT'S CALLED NOW.8

Q. BUT IT'S STILL THERE IN DOWNTOWN RALEIGH?9

A. IT'S STILL THERE.10

Q. RIGHT ACROSS FROM -- IT'S RIGHT ON HILLSBOROUGH STREET,11

RIGHT?12

A. YES.13

Q. AND SO THE HOTEL THAT YOU SAY THAT YOU ARRANGED FOR MS.14

STOECKLEY TO STAY IN WAS NOT THIS HOTEL SHOWN IN 2377?15

A. NO.  NO, IT'S NOT.16

Q. IT WAS -- GO BACK TO 2373.  IT WAS THIS HOTEL?17

A. YES.18

Q. OKAY.  SO, IF THAT HOTEL, AS SHOWN IN GOVERNMENT EXHIBIT19

2373, WAS THE HILTON IN 1979, THEN THAT'S WHERE YOU ARRANGED20

FOR HER TO STAY?21

A. YES.22

Q. AND THIS IS DOWN ON THE END OF HILLSBOROUGH STREET NEAR23

N.C. STATE UNIVERSITY, IS THAT RIGHT?24

A. YES.25
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Q. AND SO THIS WOULD BE ABOUT SOME NUMBER OF BLOCKS, SIX OR1

SEVEN OR TEN BLOCKS, WEST OF THAT ROUND HOLIDAY INN WE JUST2

LOOKED AT?3

A. YES.4

Q. AND YOU LIVE IN OR YOU DID AT THAT TIME LIVE IN THE5

CAMERON PARK NEIGHBORHOOD OF RALEIGH, IS THAT RIGHT?6

A. YES.7

Q. SO, THIS HOTEL, AS SHOWN IN GOVERNMENT EXHIBIT 2373, IS8

FAIRLY NEAR WHERE YOU LIVED?9

A. YES.10

Q. OKAY.  NOW, DID YOU FURTHER TELL AGENTS THOMURE AND11

CHEROKE THAT YOU BELIEVED THAT YOU PAID FOR AT LEAST THE FIRST12

NIGHT'S LODGING OUT OF POCKET, BUT WAS SUBSEQUENTLY REIMBURSED13

BY THE COURT?  AND DO YOU WANT TO LOOK AT THE STATEMENT? 14

WE'LL PUT IT UP ON THE SCREEN IF YOU'D LIKE, 6076.15

A. IF YOU COULD.16

Q. OKAY.  ENLARGE THE LAST PARAGRAPH.  THAT'S WHAT I'VE BEEN17

QUOTING FROM.18

(PAUSE.)19

A. THAT'S WHAT I TOLD THEM.20

Q. OKAY.  SO, YOU RECALL TELLING THEM --21

A. I WAS TELLING THEM WHAT I -- IT SAYS LEONARD BELIEVES,22

LEONARD BELIEVES.23

Q. WELL, IT'S WRITTEN IN THE THIRD PERSON BECAUSE YOU DIDN'T24

WRITE THIS, IS THAT RIGHT?25
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A. NO, I DID NOT.1

Q. THE AGENTS PREPARED THIS AFTER INTERVIEWING YOU ON THE2

TELEPHONE?3

A. YES.4

Q. SO, MY QUESTION TO YOU, AND I'M NOT ASKING EXACT WORDS,5

BUT MY QUESTION TO YOU IS DID YOU MAKE THOSE STATEMENTS THAT6

WE JUST WENT OVER OR WORDS TO THAT EFFECT TO THE AGENTS?7

A. I DID.8

Q. OKAY.  AND IT GOES ON TO SAY, THEREAFTER, LEONARD FEELS9

THAT THE COURT PROVIDED A HOUSING ALLOWANCE FOR STOECKLEY10

COVERING THE DURATION OF HER STAY.  DID YOU SAY WORDS TO THAT11

EFFECT TO THE AGENTS?12

A. YES, AND I STILL BELIEVE THAT.13

Q. ALL RIGHT.  LET'S LOOK AT TRIAL DAY 21, PAGE 179,14

ENLARGING IT AT LINE 13.  WOULD YOU READ STARTING WITH LINE15

13, PLEASE?16

A. MR. SEGAL:  YOUR HONOR, MS. STOECKLEY HAS BEEN PRESENT IN17

THE COURT PURSUANT TO A WARRANT OF ARREST ISSUED FOR HER AS A18

MATERIAL WITNESS IN THIS MATTER AFTER I HAD FILED AN AFFIDAVIT19

WITH THIS COURT AND MADE AN ORAL MOTION IN THAT REGARD.  I20

BELIEVE AT THIS TIME, IT WOULD BE APPROPRIATE TO DISCHARGE THE21

WARRANT OF ARREST.  IT WOULD EXPIRE, I THINK, THIS EVENING22

ANYWAY.  HOWEVER, BECAUSE IT IS NOT CERTAIN IN MY MIND THAT23

MS. STOECKLEY'S TESTIMONY MAY NOT BE NEEDED FURTHER IN THIS24

CASE, AT THIS TIME I AM GOING TO TENDER HER A SUBPOENA AS A25

-3330-

Appeal: 15-7136      Doc: 31-3            Filed: 08/16/2016      Pg: 483 of 740 Total Pages:(1923 of 2180)



Leonard/Cross Page 1166

September 24, 2012

WITNESS, A SUBPOENA TO BE HERE AT TWO O'CLOCK THIS AFTERNOON. 1

I WILL ASK THAT THEREAFTER SHE CAN BE EXCUSED AND I WILL JUST2

MAKE ARRANGEMENTS TO LOCATE HER.  3

I AM ALSO GOING TO TENDER HER THE STATUTORY WITNESS4

FEES IN THAT REGARD.  MY REQUEST TO THE COURT, THOUGH, IN VIEW5

OF THE FACT THAT MS. STOECKLEY HAS FRANKLY STATED SHE DID NOT6

WANT TO BE HERE AND SHE WAS SO DIFFICULT TO LOCATE I WOULD ASK7

THE COURT TO ADVISE MS. STOECKLEY OF THE IMPORTANCE OF8

HONORING THE SUBPOENA AND THE FACT THAT THE COURT DOES NOT9

(SIC) FULLY EXPECT HER TO RETURN HERE AS NEEDED PURSUANT TO10

THE SUBPOENA.11

Q. NOW, MR. LEONARD, WHAT WAS HAPPENING HERE WAS THAT MS.12

STOECKLEY WAS BEING RELEASED FROM CUSTODY, IS THAT RIGHT?13

A. THAT'S WHAT IT SAYS, YES.14

Q. AND AT THAT POINT, SHE WAS BEING SERVED A SUBPOENA ON15

BEHALF OF THE DEFENDANT MACDONALD, IS THAT RIGHT?16

A. YES.17

Q. AND MR. SEGAL IS STATING TO THE COURT THAT HE WAS GOING18

TO TENDER HER THE STATUTORY WITNESS FEES, IS THAT CORRECT?19

A. YES.20

Q. AND MR. MACDONALD HAD HIRED HIS OWN COUNSEL FOR THE21

TRIAL, IS THAT CORRECT?22

A. YOU MEAN MR. SEGAL?23

Q. I MEANT MR. MACDONALD HAD HIRED MR. SEGAL AND MR. SMITH24

TO REPRESENT HIM, HE DID NOT HAVE APPOINTED COUNSEL, IS THAT25
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RIGHT?1

A. CORRECT.2

Q. SO, HE WAS NOT AN INDIGENT DEFENDANT?3

A. NO, HE WAS NOT.4

Q. AND IN YOUR EXPERIENCE, A NON-INDIGENT DEFENDANT WHEN5

THEY SUBPOENA WITNESSES HAS TO PAY FOR THE SUBSISTENCE AND6

WITNESS FEES, DO THEY NOT?7

A. YES.8

Q. LET'S LOOK AT TRIAL DAY 22, PAGE 150.  LET'S LOOK AT9

LINES FOUR THROUGH 11.10

A. DO YOU WANT ME TO READ IT?11

Q. IF YOU WOULD, PLEASE.12

A. MR. SEGAL:  I WANT TO FIRST MAKE A REPRESENTATION TO THE13

COURT IN REGARD TO THE CIRCUMSTANCES UNDER WHICH MS. ROUDER14

SAW MS. STOECKLEY.  AT THE CONCLUSION OF HER TESTIMONY ON15

FRIDAY, YOUR HONOR, AT THAT TIME, YOU MAY RECALL, I SERVED THE16

WITNESS A SUBPOENA, AND HANDED HER A CHECK FOR WITNESS FEES IN17

ACCORDANCE WITH THE STATUTES AND TOLD HER TO BE BACK HERE ON18

MONDAY IN THIS COURTROOM.19

Q. LET'S GO ON TO THE NEXT PARAGRAPH.  CONTINUE READING.20

A. I MADE NO OTHER ARRANGEMENTS WITH HER TO CONTACT HER, TO21

SEE HER.  DID NOT ASK HER WHERE SHE WAS GOING, WHERE SHE WAS22

GOING TO STAY.  MY INTEREST WAS THEN WHAT IT IS NOW, IN HER23

POTENTIAL TESTIMONY AS A WITNESS UNDER CIRCUMSTANCES WHICH24

WOULD BE INAPPROPRIATE.  SHE LEFT HERE AND I HAD NO KNOWLEDGE25
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OF WHERE SHE WAS GOING.1

Q. CONTINUE READING, PLEASE.2

A. I RECEIVED A TELEPHONE CALL, HOWEVER, ON FRIDAY EVENING3

FROM MS. STOECKLEY IN WHICH SHE CALLED ME TO TELL ME WHERE SHE4

WAS STAYING.  SHE SAID THAT SHE HAD CHECKED INTO THE5

DOWNTOWNER HOTEL.  AT THAT TIME I SAID TO HER THAT I WAS6

SURPRISED SHE HAD GONE THERE AND IT WOULD BE INAPPROPRIATE TO7

STAY THERE BECAUSE ALL OF THE DEFENSE WITNESSES AND THE8

DEFENSE LAWYERS WERE GOING TO MOVE THE NEXT DAY TO THAT HOTEL9

-- MOTEL.  OUR LEASE AT THE PLACE WHERE WE HAD BEEN STAYING10

THROUGHOUT THE SUMMER HAD EXPIRED AND WE HAD MADE, SEVERAL11

WEEKS AGO, ARRANGEMENTS TO STAY AT THE HOTEL.12

THERE WERE SOME OTHER BRIEF INQUIRIES -- OH, I13

SHOULD ADD THAT THE REASON FOR THE CONVERSATION SPECIFICALLY14

WAS THAT SHE CALLED ABOUT A TELEVISION STORY THAT SHE HAD15

HEARD AND WANTED TO ASK WHETHER PEOPLE REALLY HAD SAID THINGS16

ABOUT HER THAT THE TELEVISION REPORTER HAD COMMENTED ON.17

Q. THAT'S FAR ENOUGH.  THANK YOU.  NOW, PAGE DOWN A LITTLE18

BIT, PLEASE, MR. MORGAN.  KEEP GOING.  ALL RIGHT.  DO YOU SEE19

WHERE, ON LINE 22, WHERE IT SAYS I HAVE NO FURTHER KNOWLEDGE?20

A. YES, I DO.21

Q. WOULD YOU READ THAT PLEASE?22

A. I HAVE NO FURTHER KNOWLEDGE.  LATER THAT DAY, I RECEIVED23

A TELEPHONE CALL FROM MR. UNDERHILL WHICH YOU KNOW NOW THE24

CIRCUMSTANCES ESSENTIALLY.  25
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HE HAD GONE TO THE JOURNEY'S END, LEARNED WHAT HE1

DID ABOUT HER CONDITION, THAT SHE HAD A BLACK EYE AND2

APPARENTLY SOMETHING HAD HAPPENED IN THE SWIMMING POOL WHICH3

IN THE VIEW OF THE MANAGER OF THE MOTEL -- THAT PERSON IS HERE4

AS A MATTER OF FACT, YOUR HONOR, IF YOU DESIRE TO HEAR FROM5

HER -- BUT IN THE VIEW OF THE MANAGER OF THE MOTEL IT WAS NOT6

A FRIENDLY INCIDENT.7

Q. ALL RIGHT.  NOW, LET'S MOVE FORWARD TO TRIAL DAY 22, PAGE8

134.  AND I'LL REPRESENT TO YOU THAT MS. WENDY ROUDER IS9

TESTIFYING AT THIS STAGE OF THE PROCEEDINGS.  WILL YOU START10

READING WITH LINE 11, PLEASE?11

A. WHAT WAS THE REASON -- I'M SORRY.  WHAT WAS THE REASON12

WHY MS. STOECKLEY LEFT THE JOURNEY'S END MOTEL?  13

SHE WAS ASKED TO LEAVE BY THE MANAGER.  14

NOW, AS A RESULT OF THAT, HOW DID IT COME ABOUT THAT15

SHE WENT TO THE HILTON INN?  16

SHE WAS WORRIED ABOUT WHERE SHE WOULD GO, AND I17

ASSUMED -- I ASSURED HER THERE MUST BE A PLACE, AND YOUR18

SECRETARY ARRANGED FOR A MOTEL ROOM, AND PHONED BACK AND SAID19

THE HILTON WILL ACCEPT YOU.20

Q. ALL RIGHT.  NOW, SHE SAYS YOUR SECRETARY, WOULD THAT21

IMPLY THAT SHE'S TALKING ABOUT THE SECRETARY OF WHATEVER22

LAWYER IS QUESTIONING HER?23

A. YES, IT WOULD IMPLY THAT.24

Q. ALL RIGHT.  KEEP READING AT LINE 20.  25
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A. DID SHE EXPLAIN WHAT HAPPENED TO THE WITNESS MONEY THAT1

SHE HAD BEEN PAID IN REGARD TO THE SUBPOENA THAT HAD BEEN2

SERVED ON HER?  3

SHE SAID THAT SHE HAD PUT ADVANCE DEPOSITS DOWN ON4

SEVERAL NIGHTS AND SHE NEVER GOT THE MONEY BACK.5

Q. KEEP READING.6

A. I SEE.  ALL RIGHT.  AT THAT POINT, DID SHE INDICATE TO7

YOU THAT SHE HAD ANY MONEY ON HER AT ALL?  8

SHE SAID THERE WAS VERY LITTLE MONEY AND ERNIE HAD9

TO TAKE WHATEVER THERE WAS.  10

AS A RESULT OF THAT, DID YOU DRIVE HER OVER TO THE11

HILTON INN?  12

YES, I DID.  13

DID YOU REMAIN THERE FOR SOME PERIOD OF TIME?  14

NO.  INITIALLY, NO.  15

WELL, WHO STAYED AT THE HOTEL WITH HER?  16

MR. UNDERWOOD (SIC) AND MYSELF CHECKED HER IN,17

DEPOSITED HER CLOTHING IN HER ROOM, AND THEN WE ASKED -- SHE18

ASKED TO ACCOMPANY ME AND HIM BACK TO THE DOWNTOWNER MOTEL SO19

THAT SHE COULD -- SO HE COULD RETRIEVE HIS CLOTHING AND FULLY20

CHECK IN.21

Q. SO, HOLD ON A MINUTE.  IT APPEARS THAT WHAT'S BEING SAID22

HERE, WOULD YOU AGREE, THAT THEY CHECKED HER IN AT THE HILTON23

AND THEN THEY ALL THREE RODE BACK TO GET MR. UNDERHILL'S24

CLOTHES AT THE DOWNTOWNER SO HE COULD MOVE TO THE HILTON?25
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A. THAT'S THE WAY IT READS.1

Q. ALL RIGHT.  AND KEEP READING.2

A. WAS IT MR. UNDERHILL -- AND WAS MR. UNDERHILL CHECKED3

INTO A DIFFERENT ROOM?4

AT THE HILTON?5

THE HILTON MOTEL.6

YES.  7

AND AT WHOSE REQUEST -- WELL, JUST TELL US WHAT YOU8

KNOW ABOUT HOW HE CAME TO BE STAYING AT THE HOTEL AND WHAT9

WERE THE CIRCUMSTANCES.  10

SHE REPEATEDLY ASKED ME --11

Q. THAT'S ALL RIGHT.  YOU DON'T HAVE TO GO ANY FURTHER IF12

YOU DON'T WANT TO.  NOW, THIS IS THE DAY -- WHAT MS. ROUDER IS13

TESTIFYING ABOUT, IS THIS THE DAY WHERE THE PEOPLE ASSOCIATED14

WITH MR. SEGAL MOVED HELENA STOECKLEY FROM THE JOURNEY'S END15

TO THE HILTON?16

A. YES.  I DON'T KNOW WHAT DAY THIS IS.  I MEAN, CAN YOU --17

CAN THIS BE SATURDAY OR SUNDAY OR FRIDAY?18

Q. WELL, WASN'T SUNDAY THE DAY THAT THE SO-CALLED ALMOST19

DROWNING INCIDENT OCCURRED AT THE JOURNEY'S END BETWEEN HELENA20

STOECKLEY AND HER FRIEND?21

A. I DON'T KNOW.  MY CHRONOLOGY OF THIS IS THAT A LOT OF22

STUFF HAPPENED ON SATURDAY.  AND THIS IS MY PRESENT23

UNDERSTANDING.  SHE CALLED JUDGE DUPREE AND HE WENT TO HIS24

BOOKS AND I WASN'T -- AND ALL THIS STUFF HAD HAPPENED AND25
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THAT'S WHY JUDGE DUPREE WAS ALARMED.  AND SO SUNDAY WAS WHEN I1

GOT INVOLVED.2

Q. WELL, DIDN'T WE ESTABLISH THROUGH LOOKING AT TRANSCRIPTS3

BEFORE LUNCH THAT IT WAS ON SATURDAY NIGHT THAT HELENA4

STOECKLEY CALLED JUDGE DUPREE?5

A. YES, AND I ASSUMED THAT THAT WAS AFTER ALL THIS STUFF AT6

THE HOTEL OR MOTEL HAPPENED.7

Q. WELL, DIDN'T HE SAY THAT THAT'S HOW HE LEARNED THAT SHE8

WAS AT THE JOURNEY'S END?  DO YOU WANT TO GO BACK AND LOOK AT9

IT?10

A. WELL, I CAN GO BACK AND LOOK AT IT, YEAH.11

Q. LET'S GO TO TRIAL DAY 22, PAGE 179.  DO YOU SEE IN LINES12

THREE THROUGH TEN WHERE JUDGE DUPREE IS SAYING THAT ON TWICE 13

-- TWICE ON SATURDAY NIGHT HELENA STOECKLEY CALLED HIM AND14

SAID THAT SHE WAS LIVING IN MORTAL DREAD OF PHYSICAL HARM BY15

BERNIE SEGAL, COUNSEL FOR THE DEFENDANT, AND THAT SHE WANTED A16

LAWYER?17

A. YES, I SEE.18

Q. AND IF WE DROP DOWN FURTHER ON THE PAGE, YOU CAN SEE19

WHERE JUDGE DUPREE SAYS THIS IS THE REASON I KNEW THIS20

JOURNEY'S END THING.21

A. YES, I SEE THAT.22

Q. ALL RIGHT.  SO, AS OF SATURDAY NIGHT, SHE WAS STILL AT23

THE JOURNEY'S END ACCORDING TO JUDGE DUPREE?24

A. YES.25
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Q. ALL RIGHT.  AND WE JUST READ WENDY ROUDER TESTIFYING1

ABOUT MOVING HELENA STOECKLEY FROM THE JOURNEY'S END TO THE2

HILTON?3

A. YES.  I DON'T KNOW -- I THINK THE INCIDENT -- AT LEAST4

ONE INCIDENT INVOLVING CONFLICT BETWEEN -- WHERE HELENA5

STOECKLEY HAD SOME CONFLICT WITH HER BOYFRIEND OCCURRED AT THE6

JOURNEY'S END.  THAT'S WHAT I'M THINKING.7

Q. RIGHT.  OKAY.  LET'S GO TO TRIAL DAY 22, PAGE 128.  THIS8

IS -- MAYBE THIS IS A LITTLE BIT EARLIER IN WENDY ROUDER'S9

TESTIMONY THAN I WAS SHOWING YOU EARLIER.  10

A. OKAY.  11

Q. DO YOU SEE THE TOP OF THE PAGE WHERE SHE SAYS I HOLD A12

DOCTOR OF PHILOSOPHY IN SPEECH?13

A. YES, I DO.14

Q. OKAY.  NOW, JUMP DOWN TO LINE FIVE, AND READ LINES FIVE15

THROUGH 11.16

A. AND YESTERDAY, ON SUNDAY, DID YOU HAVE OCCASION TO SEE17

HELENA STOECKLEY HERE IN RALEIGH?  18

I DID.  19

WHEN WAS THE FIRST TIME -- APPROXIMATELY AT WHAT20

TIME AND AT WHAT PLACE?  21

IT WAS APPROXIMATELY 11:00, 11:30, AT THE JOURNEY'S22

END MOTEL.  23

WOULD YOU TELL HIS HONOR BRIEFLY WHY AND HOW YOU24

CAME TO GO TO THE JOURNEY'S END HOTEL -- MOTEL?25
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MR. SEGAL HAD INFORMED ME THAT MS. STOECKLEY HAD1

BEEN BEATEN AND POSSIBLY HAD BEEN SUBJECTED TO A DROWNING.  HE2

ASKED ME TO CHECK INTO HER WELL BEING.  THE RUMOR OR THE3

HEARSAY AS YOU MIGHT SAY HAS BEEN THAT HER FIANCE HAD4

INFLICTED THIS ATTACK UPON HER AND IT WOULD BE BEST IF IN SOME5

WAY I COULD HELP SEPARATE THEM FOR THEIR OWN SAFETY.6

DID YOU THEN GO DOWN TO THE JOURNEY'S END MOTEL?  7

I DID.  8

DID YOU GO WITH RED UNDERWOOD (SIC) AT THAT TIME? 9

YES.10

Q. OKAY.  THAT'S FAR ENOUGH.  SO, WITH THAT CONTEXT, IF11

YOU'D GO BACK TO WHERE WE WERE AT PAGE 134 -- AT PAGE 13412

LINES TEN THROUGH 15.  DO YOU SEE -- WE READ THIS EARLIER13

ABOUT MS. ROUDER TESTIFYING THAT THEY SECURED HER A ROOM AT14

THE HILTON INN?15

A. YES.16

Q. SO, THAT WOULD BE ON SUNDAY, WOULD IT NOT, AUGUST 19TH,17

1979?18

A. YES.19

Q. OKAY.  SO, MS. STOECKLEY HAD A ROOM AT THE HILTON ON20

SUNDAY, AUGUST 19TH, COURTESY OF THE DEFENSE TEAM?21

A. THAT'S WHAT IT -- THAT IS EXACTLY WHAT IT SAYS.22

Q. ALL RIGHT.  NOW, DO YOU STILL SAY THAT YOU RECALL THAT23

YOU MADE HER HOTEL ARRANGEMENTS?24

A. MY MEMORY TELLS ME THAT I DID AND MY MEMORY TELLS ME THAT25
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I HAD TO APPLY FOR REIMBURSEMENT OF HER EXPENSES AND THAT1

NEITHER THE GOVERNMENT OR THE DEFENSE TEAM GAVE ME MONEY TO2

PAY.  AND THAT'S MY MEMORY.3

Q. WELL, IT WOULD HAVE BEEN THE OBLIGATION OF THE DEFENSE,4

NOT TO GIVE YOU MONEY, BUT TO GIVE MS. STOECKLEY MONEY FOR HER5

SUBSISTENCE, WOULD IT NOT?6

A. I DON'T KNOW THE ANSWER TO THAT, THE PROPER ANSWER TO7

THAT, BUT I WOULDN'T HAVE GIVEN MS. STOECKLEY MONEY.  8

Q. OKAY.  9

A. SHE WOULD HAVE -- SHE COULD HAVE FLOWN THE COOP, SO TO10

SPEAK.11

Q. AS FAR AS YOU KNOW, DID SHE CONTINUE TO STAY AT THE12

HILTON DURING THE REST OF HER STAY IN RALEIGH?13

A. AS FAR AS I KNOW.14

Q. BECAUSE EVEN, BASED ON YOUR ACCOUNT, THAT'S WHERE YOU PUT15

HER AT THE HILTON THAT LATER BECAME THE BROWNSTONE?16

A. I PUT HER IN THE MOST -- THE MOTEL THAT WAS MOST17

AVAILABLE TO ME IN CASE SOMETHING HAPPENED AND THAT HAPPENED18

TO BE THE BROWNSTONE OR THEN THE HILTON.19

Q. OKAY.  BUT, IN FACT, SHE WAS ALREADY THERE WHEN YOU WERE20

APPOINTED?21

A. I DON'T REMEMBER THAT.  I REALLY DON'T.22

Q. OKAY.  IN YOUR AFFIDAVIT YOU STATED THAT YOU TALKED TO23

HELENA STOECKLEY ABOUT THE STATUTE OF LIMITATIONS, IS THAT24

CORRECT?25
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A. YES.1

Q. PARAGRAPH EIGHT.  WE CAN PUT IT ON THE SCREEN IF YOU'D2

LIKE, ON THE DOCUMENT CAMERA.3

A. MR. BRUCE, CAN I EXPLAIN ONE THING?4

Q. SURE.5

A. AND IT'S SOMETHING I'VE SAID BEFORE.  I WASN'T GIVEN6

DETAILED INSTRUCTIONS ON HOW TO ACCOMPLISH WHAT NEEDED TO BE7

ACCOMPLISHED, MEANING TO GET HER TO COURT, AND I DON'T8

REMEMBER BEING TOLD WHERE SHE WAS STAYING, IF SHE WAS STAYING9

ANYWHERE.  10

I HAD UNDERSTOOD THAT SHE'D BEEN KICKED OUT OF A11

MOTEL, AT LEAST ONE.  I HAD UNDERSTOOD THAT SHE -- I KNOW THAT12

SHE WAS AFRAID OF HER BOYFRIEND.  SHE WAS VERY DISTRAUGHT13

ABOUT HER BOYFRIEND.  THAT'S WHAT SHE WAS DISTRAUGHT ABOUT14

THAT I REMEMBER. 15

AND SO ANYWAY, IT WASN'T AN EASY TASK BECAUSE HERE16

IS THIS WOMAN WHO DIDN'T WANT TO STAY, THAT I WAS -- SHE WAS17

BASICALLY IN MY CHARGE.  AND LODGING WAS A PROBLEM, OKAY, 18

THAT WAS, AND KEEPING HER SECURE FROM HER BOYFRIEND AND19

KEEPING HER FROM JUST LEAVING.20

Q. WELL, YOU TESTIFIED ON DIRECT EXAMINATION THAT YOU21

REMEMBER MEETING HER AT THE FEDERAL BUILDING ON SUNDAY, IS22

THAT RIGHT?23

A. I SAID I THOUGHT I MET HER AT THE FEDERAL BUILDING. 24

Q. AND THEN I BELIEVE YOU TESTIFIED AS TO TAKING HER TO YOUR25
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HOME?1

A. YES.2

Q. AND THEN YOU TESTIFIED THAT AT SOME POINT, I GUESS ON3

MONDAY, YOU GOT HER A ROOM AT THE HILTON?4

A. YES.5

Q. ALL RIGHT.  BUT, IN FACT, THE RECORD REVEALS THAT WENDY6

ROUDER AND RED UNDERHILL, REPRESENTING BERNIE SEGAL, HAD GONE7

TO THE JOURNEY'S END ON SUNDAY, ISN'T THAT RIGHT?8

A. THAT IS WHAT THIS TRANSCRIPT SAYS AND THAT'S WHAT I'VE9

READ.10

Q. AND THE RECORD FURTHER REVEALS THAT THEY HAD GOTTEN RID11

OF ERNEST DAVIS AND SENT HIM ON HIS WAY?12

A. I DIDN'T -- WELL, YOU KNOW, I MEAN, IT'S KIND OF HARD13

BEING A WITNESS SITTING RIGHT HERE, BUT I DON'T REMEMBER14

READING THAT ERNIE HAD BEEN TAKEN CARE OF.15

Q. ALL RIGHT.  AND THE RECORD FURTHER REVEALS THAT THEY --16

THAT MR. SEGAL'S SECRETARY HAD SECURED A ROOM FOR MS.17

STOECKLEY AT THE HILTON AND THE HILTON HAD AGREED TO ACCEPT18

HER?19

A. YES.20

Q. AND THE RECORD FURTHER REVEALS THAT WENDY ROUDER AND RED21

UNDERHILL TOOK HER OVER TO THE HILTON AND CHECKED HER IN?22

A. YES.23

Q. SO, YOU WOULD HAVE HAD NO NEED TO FIND LODGING FOR HER ON24

SUNDAY NIGHT?25
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A. THAT IS -- THAT'S REALLY WHAT IT SOUNDS LIKE.1

Q. ALL RIGHT.  NOW, CONCERNING THE STATUTE OF LIMITATIONS IN2

PARAGRAPH EIGHT IT STATES HERE, MIDWAY THROUGH THE PARAGRAPH,3

WE TALKED ABOUT THE STATUTE OF LIMITATIONS AND I REMEMBER4

TELLING HER THAT I THOUGHT IT WAS UP IN THE AIR BECAUSE THE5

UNITED STATES SUPREME COURT HAD NOT DECIDED THE ISSUE SINCE AN6

EARLIER DECISION HAD DECLARED THE DEATH PENALTY7

UNCONSTITUTIONAL AS IMPLEMENTED.  IS THAT YOUR STATEMENT IN8

THE AFFIDAVIT?9

A. YES.10

Q. ALL RIGHT.  IS THAT -- AS YOU SIT THERE TODAY, IS THAT11

WHAT YOU RECALL --12

A. YES.13

Q. -- TELLING MS. STOECKLEY?  14

A. (WITNESS NODS HEAD.)15

Q. AND YOU RECALL THAT CLEARLY?16

A. YES.17

Q. DO YOU RECALL TELLING AGENTS CHEROKE AND THOMURE THAT YOU18

BELIEVED THERE WAS A POTENTIAL TEN YEAR STATUTE OF LIMITATIONS19

ON THE MACDONALD MURDERS AND THAT THERE WOULD HAVE BEEN20

APPROXIMATELY SIX MONTHS LEFT TO PURSUE ANY TYPE OF ACTION21

AGAINST STOECKLEY?22

A. YES.  I'VE TOLD OTHER PEOPLE THAT AND I THINK THAT THAT'S23

AN INCORRECT LEGAL PROPOSITION.24

Q. YOU THINK THAT'S AN INCORRECT LEGAL PROPOSITION?25
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A. I THINK THAT THE STATUTE -- THE PROBLEM I WAS HAVING WITH1

THE STATUTE OF LIMITATIONS IS THERE WAS A CASE OUT OF GEORGIA2

IN THE LATE '60S, I THINK, THAT DECLARED THE DEATH PENALTY3

UNCONSTITUTIONAL AS IMPLEMENTED.  AND THAT THREW THE DEATH4

PENALTY, IF I REMEMBER CORRECTLY, ALL THROUGH THE UNITED5

STATES IN STATE COURTS AS WELL AS FEDERAL COURTS, UP IN THE6

AIR AS UNCONSTITUTIONAL AND THEY HAD TO FIGURE OUT HOW TO7

CONSTITUTIONALLY IMPLEMENT IT.8

AND THE STATUTE OF LIMITATIONS -- THE FEDERAL9

STATUTE OF LIMITATIONS FOR FELONIES I WAS THINKING WAS TEN10

YEARS.  IT MAY HAVE BEEN FIVE YEARS.  IT'S FIVE YEARS NOW I11

BELIEVE.  AND SO THE UNLIMITED STATUTE OF LIMITATIONS APPLIED12

TO CAPITAL CASES AS I UNDERSTOOD IT.  I MEAN, THIS IS JUST MY13

UNDERSTANDING OF THE LAW BACK THEN.14

Q. THIS WAS YOUR UNDERSTANDING BACK THEN?15

A. MY UNDERSTANDING.16

Q. BACK THEN?17

A. YES.  AND THAT -- SO, A CAPITAL CASE TO ME WAS PUTTING18

SOMEBODY TO DEATH.  AND SO, THEREFORE, THE QUESTION WOULD BE19

DOES THE UNLIMITED STATUTE OF LIMITATIONS APPLY IN A CASE THAT20

IS NO LONGER NON-CAPITAL.21

AND LATER ON IT WAS DECIDED THAT THE COURTS DID NOT22

HAVE THE AUTHORITY TO DEFINE WHAT IS CAPITAL PUNISHMENT VERSUS23

NON-CAPITAL PUNISHMENT IN INTERPRETING A STATUTE.  IT'S UP TO24

CONGRESS.25
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AND SO I BELIEVE THAT LATER ON IN THE EARLY '80S1

THEY SAID THAT THE UNLIMITED STATUTE OF LIMITATIONS APPLIED TO2

FIRST DEGREE MURDER CASES.3

Q. ALL RIGHT.  LET'S LOOK AT EXHIBIT 7000.8, AND ENLARGE THE4

LOWER PORTION OF THE PAGE, PLEASE.  DO YOU SEE THAT THIS IS5

FROM MR. MORRIS'S BOOK, THE EXHIBIT WE LOOKED AT BEFORE?  DO6

YOU SEE WHERE IT SAYS JERRY LEONARD AND QUOTES YOU AS SAYING7

THERE WAS A TEN YEAR STATUTE OF LIMITATIONS ON MURDER IN THE8

FEDERAL SYSTEM, THAT WAS MY CONCERN.  IF I COULD GET HER PAST9

THAT TEN YEAR PERIOD, SHE WAS CLEAR, THEY COULDN'T INDICT HER?10

A. YES, I TOLD HIM THAT.11

Q. AND THEN HE RELIES IT WAS NOT VERY FAR OFF, IT WOULD HAVE12

BEEN FEBRUARY 1980, SIX MONTHS, AND YOU SAID, YES, THAT WAS13

KEY IN MY MIND?14

A. YES.15

Q. SO, WHEN YOU SPOKE WITH ERROL MORRIS, AND I BELIEVE YOU16

SAID THAT WAS ABOUT SIX MONTHS AGO?17

A. ACTUALLY, IT WAS OVER -- I SPOKE TO HIM PROBABLY OVER A18

MONTH PERIOD.19

Q. OKAY.20

A. AND BEGINNING LAST SPRING PROBABLY, IN EARLY SPRING.21

Q. SPRING OF 2012?22

A. YEAH, I THINK SO.23

Q. SO, IN SPRING OF 2012, THAT WAS YOUR STATEMENT TO HIM24

ABOUT YOUR UNDERSTANDING BACK THEN IN '79, ON THE STATUTE OF25
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LIMITATIONS?1

A. YES.  BUT, YOU KNOW, I MEAN, IF I'D GOTTEN INTO IT MORE2

WITH HIM, IT WASN'T SETTLED.  AND I TOLD YOU EARLIER I WAS3

THINKING THAT THE FEDERAL STATUTE OF LIMITATION WAS TEN YEARS4

AND --5

Q. AND THIS SAYS --6

A. -- THAT WAS THE STATE STATUTE OF LIMITATIONS FOR7

FELONIES.8

Q. IN NORTH CAROLINA?9

A. I WAS THINKING -- THAT'S WHAT I WAS THINKING AT THE TIME.10

Q. I THOUGHT THE STATUTE OF LIMITATIONS FOR FELONIES IN11

NORTH CAROLINA WAS UNLIMITED.12

A. WELL, IT MAY BE.13

Q. ANYWAY, THIS SAYS IF I COULD GET HER PAST THE TEN YEAR14

PERIOD, SHE WAS CLEAR, THEY COULDN'T INDICT HER, IS THAT15

RIGHT?16

A. YES.17

Q. NOW, SINCE YOU MADE THOSE STATEMENTS TO ERROL MORRIS, HAS18

SOMEONE EDUCATED YOU ON THIS POINT OF THE APPLICABLE STATUTE19

OF LIMITATIONS?20

A. I LOOKED IT UP.  21

Q. OKAY.  22

A. I HAD TO GO BACK AND FIND THE FEDERAL -- THE U.S. CODE23

ANNOTATED FROM THE '70S.24

Q. WHEN YOU WERE REPRESENTING HELENA STOECKLEY, DID YOU DO25
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ANY LEGAL RESEARCH ON THIS STATUTE OF LIMITATIONS POINT?1

A. I DON'T REMEMBER DOING ANY, BUT, ONCE AGAIN, BY THEN I2

HAD DECIDED -- WELL, I CAN'T SAY THAT.3

Q. WELL, WHEN YOU SAID YOU LOOKED IT UP, DO YOU MEAN YOU4

LOOKED IT UP IN 2012?5

A. I LOOKED IT UP ABOUT A MONTH AND A HALF AGO.6

Q. ALL RIGHT.  NOW, IF YOU HAD LEARNED -- IF YOU HAD7

RESEARCHED IT BACK IN 1979, AND LEARNED THAT THE STATUTE OF8

LIMITATIONS MIGHT HAVE ALREADY RUN BEING A FIVE YEAR STATUTE9

OF LIMITATIONS, WOULDN'T THAT HAVE BEEN IMPORTANT IN ADVISING10

YOUR CLIENT?11

A. I DON'T KNOW.  IF -- I DIDN'T KNOW FOR SURE AND I DON'T12

THINK ANYBODY REALLY KNEW AT THE TIME WHETHER OR NOT THE13

STATUTE OF LIMITATIONS FOR REGULAR FELONIES APPLIED OR14

WHATEVER IT WAS OR THE UNLIMITED STATUTE OF LIMITATIONS FOR15

CAPITAL OFFENSES. 16

THE BOTTOM LINE IS, IT WAS NOT IN HER BEST INTEREST17

TO GET ON THE WITNESS STAND AND SAY, WELL, I WAS THERE DA-DA-18

DA, OR EVEN TO TAKE THE WITNESS STAND BECAUSE SHE WAS -- MY19

IMPRESSION WAS THAT SHE WAS ALL OVER THE PLACE AND I WASN'T20

GOING TO PUSH HER TO BE ALL OVER THE PLACE, BUT I JUST -- ONCE21

I FOUND OUT, I DIDN'T WANT HER TO TESTIFY, THAT WAS IT AND I22

DIDN'T PUSH HER.23

Q. DID YOU LEARN FROM HELENA STOECKLEY THAT BERNIE SEGAL HAD24

ALREADY ADVISED HER DURING THE DEFENSE INTERVIEW THAT SHE25
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COULDN'T BE PROSECUTED BECAUSE OF THE STATUTE OF LIMITATIONS?1

A. NO.2

Q. DO YOU REMEMBER TELLING AGENTS CHEROKE AND THOMURE THAT3

DURING YOUR REPRESENTATION OF STOECKLEY YOU OFTEN USED JUDGE4

DUPREE'S CHAMBERS TO WORK AND CONDUCT LEGAL RESEARCH?5

A. I USED JUDGE -- I DON'T KNOW HOW MUCH RESEARCH I DID, BUT6

I USED JUDGE DUPREE'S CHAMBERS TO -- THERE WAS NO PHONE -- I7

DON'T THINK THERE WAS A PHONE IN THE ROOM THAT I WAS IN.  AND8

I -- JUDGE DUPREE HAD A LIBRARY WHERE THE CLERK'S OFFICES --9

DESKS WERE AND I WAS BACK THERE THREE OR FOUR TIMES A DAY10

CHECKING MY MESSAGES AND TRYING TO RETURN CALLS AND STUFF LIKE11

THAT.  AND I COULD HAVE DONE -- I COULD HAVE USED IT TO DO12

RESEARCH AS WELL AND I'M SURE THEY WOULDN'T HAVE MINDED.13

Q. WELL, THERE WAS NO WESTLAW BACK THEN, RIGHT?14

A. I KIND OF THINK THERE PROBABLY WAS, BUT I DON'T KNOW.15

Q. ALL RIGHT.16

A. I HAD AT MY OFFICE -- THE FIRST BOOKS THAT I BOUGHT AT MY17

OFFICE WAS THE U.S. CODE ANNOTATED AND, YOU KNOW, I COULD USE18

THAT PRETTY WELL.19

Q. ANYWAY, YOU DON'T REMEMBER DOING ANY RESEARCH ON THE20

STATUTE OF LIMITATIONS IN 1979, WHILE YOU WERE REPRESENTING21

HELENA STOECKLEY?22

A. I KNEW THAT -- I DON'T KNOW IF I DID RESEARCH OR I KNEW23

THIS OFF OF THE TOP OF MY HEAD, BUT I DID KNOW THAT -- THAT IF24

THE STATUTE OF LIMITATIONS WAS UNLIMITED, YOU KNOW, SHE COULD25
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BE IN TROUBLE.1

IF IT WAS FIVE YEARS -- I MEAN, I DIDN'T THINK IT2

WAS FIVE YEARS, I THOUGHT IT WAS TEN YEARS.  BUT REGARDLESS,3

MY DECISION REMAINED THE SAME TO TRY MY BEST TO KEEP HER FROM4

GETTING UP AND INCRIMINATING HERSELF REGARDLESS OF, YOU KNOW,5

WHAT SHE SAID.6

Q. WELL, AS FAR AS ANYONE CAN TELL, BASED ON YOUR PRIOR7

STATEMENTS PRIOR TO THIS AFFIDAVIT, YOUR UNDERSTANDING WAS8

THAT THE STATUTE -- IN '79, WAS THAT THE STATUTE OF9

LIMITATIONS WAS TEN YEARS PERIOD?10

A. WELL, THAT'S NOT WHAT I KNEW AT THE TIME.  IT'S AN11

INTERESTING PROPOSITION THAT IT WAS FIVE YEARS AND SHE12

COULDN'T BE PROSECUTED ANYWAY, OR IT WAS TEN YEARS AND THERE'S13

ANOTHER FIVE OR SIX MONTHS BEFORE THAT EXPIRED, OR IT WAS14

UNLIMITED.15

I THINK THE CORRECT INTERPRETATION AT THE TIME, AS16

WE KNOW NOW, IS THAT IT NEVER -- IT WAS NEVER LIMITED TO A17

NUMBER OF YEARS, IT STAYED UNLIMITED.  AND THEN THE18

LEGISLATURE, THE CONGRESS, CORRECTED THE DEATH PENALTY19

PROVISIONS.20

Q. ALL RIGHT.  NOW, ON MONDAY, AUGUST 20TH, 1979, WAS THE21

FIRST FULL DAY OF YOUR REPRESENTATION OF HELENA STOECKLEY, IS22

THAT RIGHT?23

A. THAT IS MY RECOLLECTION TODAY, 33 YEARS LATER.24

Q. ALL RIGHT.  WELL -- 25
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A. BASED ON WHAT I'VE READ AND, I MEAN, YOU KNOW, SOME OF1

THE TRANSCRIPTS I'VE SEEN.  I'VE SEEN HELENA STOECKLEY'S2

TRANSCRIPT.3

Q. THE DATE WE CAN GET FROM THE CALENDAR IF YOU NEED IT.4

A. WELL, THAT'S WHAT -- THAT'S WHERE I GOT THE DATE BEFORE. 5

AND SO MY TESTIMONY AND THE BEST OF MY KNOWLEDGE IS THAT6

MONDAY, AUGUST 20TH, 1979, WAS MY FIRST DAY IN COURT WITH HER.7

Q. OKAY.  NOW, IN YOUR AFFIDAVIT IT EXPLAINS THAT ON MONDAY8

MORNING YOU HAD THESE DISCUSSIONS WITH HER ABOUT THE9

ATTORNEY'S ROLE AND SO FORTH?10

A. YES.11

Q. AND THEN YOU HAD DISCUSSIONS WITH HER ABOUT THE DEATH12

PENALTY AND THE STATUTE OF LIMITATIONS ACCORDING TO YOUR13

AFFIDAVIT?14

A. YES.15

Q. AND YOU HAD DISCUSSIONS WITH HER ON MONDAY MORNING ABOUT16

THE FACT THAT SHE SAID SHE DIDN'T REMEMBER WHERE SHE WAS AND17

YOU TESTED HER RECOLLECTION ON THAT, IS THAT RIGHT?18

A. YES.  MY QUESTION WOULD HAVE GONE LIKE IF YOU WERE CALLED19

TO TESTIFY ON RECALL, WHAT WOULD YOUR TESTIMONY BE?  I MEAN,20

THAT WOULD BE -- THAT WOULD BE NORMALLY THE WAY I WOULD PHRASE21

A QUESTION TO A WITNESS.  22

Q. ALL RIGHT.  23

A. SHE WASN'T A DEFENDANT, SHE WAS A WITNESS.24

Q. ALL RIGHT.  AND IT'S YOUR TESTIMONY, AND IT SAYS IN YOUR25
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AFFIDAVIT, THAT LATER THAT SAME DAY IN THE AFTERNOON -- EXCUSE1

ME, WHAT ARE YOU LOOKING AT, MR. LEONARD?2

A. I'M LOOKING AT MY FINGERNAILS.  I'M SORRY.  I APOLOGIZE.3

Q. I'M SORRY.  YOUR TESTIMONY AND YOUR AFFIDAVIT SAYS THAT4

LATER THAT SAME DAY, ON MONDAY AFTERNOON, SHE BEGAN TO TELL5

YOU A COMPLETELY DIFFERENT STORY, IS THAT RIGHT?6

A. YES.  IT CHANGED FROM NOT REMEMBERING TO TELLING ME THAT7

SHE WAS THERE.8

Q. OKAY.  NOW, MY QUESTION IS, AND I THINK YOU TOUCHED ON9

THIS EARLIER, THE PREPARATION OF THIS AFFIDAVIT, IT WAS10

PREPARED QUITE RECENTLY, IS THAT RIGHT?11

A. YES.12

Q. I THINK IT WAS DELIVERED TO THE COURT ON LAST THURSDAY. 13

DID YOU PREPARE IT BEFORE LAST THURSDAY?14

A. I PREPARED IT PROBABLY ON WEDNESDAY, THURSDAY, AND PART 15

-- WEDNESDAY AND THURSDAY OF THE WEEK BEFORE --16

Q. OKAY.  17

A. -- BEFORE COURT STARTED.18

Q. JUST BEFORE THIS HEARING STARTED?19

A. YES.  20

Q. A FEW DAYS BEFORE IT STARTED.21

A. MY LAWYER ASKED ME TO PUT IN AFFIDAVIT FORM AND NOT TO22

SIGN IT WHAT MY TESTIMONY -- WHAT I REMEMBERED AND WHAT MY23

TESTIMONY WOULD BE.24

Q. NOW, DID YOU HAVE ANY NOTES FROM YOUR CONVERSATIONS WITH25
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HELENA STOECKLEY IN 1979?1

A. I DON'T REMEMBER EVEN HAVING ANY NOTES FROM WHAT SHE WAS2

TELLING ME.3

Q. SO, YOU NEVER HAD ANY NOTES?4

A. I DON'T THINK SO.5

Q. YOU NEVER PREPARED ANY NOTES?6

A. NO.7

Q. SO, WHEN YOU SAT DOWN A WEEK AGO LAST WEDNESDAY TO8

PREPARE THIS AFFIDAVIT, YOU HAD TO GET IT ENTIRELY FROM YOUR9

MEMORY?10

A. YES, AND BASICALLY WHAT I DID -- I REMEMBER SPECIFIC11

THINGS THAT ARE REALLY RELEVANT TO WHAT I'VE GOT TO DO AND SO12

I JUST TRIED TO PUT DOWN THE STUFF THAT, YOU KNOW, I COULD GET13

UP HERE AND TESTIFY ABOUT.  14

YOU KNOW, IF I'M WRONG ABOUT MY PAYING FOR HER TO15

STAY AT THE HOTEL OR THE CIRCUMSTANCES THAT WE WENT TO THAT16

HOTEL, I'M SORRY.  IT'S NOT INTENTIONAL.  17

BUT MY MEMORY IS, I WAS SITTING THERE SAYING, HOW IN18

THE HECK AM I GOING TO PAY FOR THIS AND WAS THERE A PROVISION19

TO ALLOW HER TO BE PAID OR ME TO BE PAID?20

AND I THINK IT WOULD HAVE BEEN VERY FOOLISH TO HAVE21

GIVEN HER X DOLLARS, YOU KNOW, SHE WOULD BE GONE.  I MEAN, SHE22

MIGHT BE GONE AND THAT WOULDN'T BE -- YOU KNOW, THAT WASN'T23

GOOD.24

Q. MY QUESTION IS, WHEN YOU WERE PREPARING THIS AFFIDAVIT A25
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WEEK AGO LAST WEDNESDAY AND THURSDAY, YOU HAD TO TAKE IT1

COMPLETELY FROM YOUR RECOLLECTION AND PUT IT ON PAPER, IS THAT2

RIGHT?3

A. YES.4

Q. AND YOU DID THAT BY JUST SITTING DOWN AT A WORD PROCESSOR5

AND TYPING IT?6

A. I TYPED IT MYSELF.7

Q. OKAY.  NOW, THIS -- YOUR SITUATION THEN IS VERY DIFFERENT8

FROM SOME OF THE OTHER WITNESSES IN THE TRIAL IN THAT THEY PUT9

DOWN A RECOLLECTION ON PAPER MANY YEARS AGO CLOSER TO THE10

TRIAL AND HAD IT TO REFER BACK TO TO REFRESH THEIR11

RECOLLECTION.  12

A. OKAY.13

Q. YOU HAD TO GO ENTIRELY ON YOUR RECOLLECTION AND THEN PUT14

IT DOWN ON PAPER JUST TEN DAYS AGO?15

A. THAT IS CORRECT.16

Q. ALL RIGHT.  NOW, ON DIRECT EXAMINATION MR. WIDENHOUSE WAS17

EXAMINING YOU ABOUT THE CONTENTS OF MS. STOECKLEY'S ADMISSIONS18

TO YOU AND I BELIEVE YOU MENTIONED TWO THINGS.  YOU MENTIONED19

THAT SHE GOT A PHONE CALL WHILE SHE WAS AT THE MACDONALD HOUSE20

WHILE THE MURDERS WERE GOING ON, IS THAT RIGHT?21

A. YES, THAT'S WHAT SHE SAID.22

Q. AND YOU SAID THAT SHE MENTIONED THAT BROKEN HOBBY HORSE,23

THAT ONE OF THE SPRINGS WAS NOT ATTACHED?24

A. YES.25
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Q. SHE SAID IT LOOKED LIKE THAT RIGHT OVER THERE?1

A. I SAW PICTURES OF THAT HOBBY HORSE.  SOMEHOW OR ANOTHER,2

I ENDED UP BEING ALLOWED TO SEE THE CRIME SCENE PHOTOS.  SHE3

SIMPLY DESCRIBED THE HOBBY HORSE AND I SAW A PICTURE OF THE4

HOBBY HORSE.5

Q. WELL, WAIT A MINUTE.  YOU SAID -- WHAT DO YOU MEAN SHE6

SIMPLY DESCRIBED THE HOBBY HORSE?7

A. SHE DESCRIBED THE HOBBY HORSE AS BEING BROKEN AND THAT8

THE LITTLE KID HAD A BROKEN HOBBY HORSE AND DADDY OR MOMMY9

DIDN'T FIX IT.  I MEAN, THAT WAS -- THAT WAS BASICALLY THE10

EFFECT.  AND SHE SAID THAT OUT OF CONTEXT, I THINK.  11

SHE WOULD SAY STUFF JUST LIKE -- JUST OUT OF THE12

CLEAR BLUE SKY.  AND I THINK -- WELL, ANYWAY, AND I'M NOT SURE13

WHETHER SHE SAID IT IN CONTEXT OF HER TELLING ME THAT SHE WAS14

THERE OR SHE MENTIONED IT LATER ON THAT MACDONALD -- THAT15

MACDONALD'S CHILDREN'S TOY WAS BROKEN.16

Q. WELL, SHE TOLD IT TO YOU DURING THAT WEEK YOU REPRESENTED17

HER, IS THAT RIGHT?18

A. SHE TOLD IT TO ME DURING THE WEEK THAT I REPRESENTED HER,19

YES.20

Q. ALL RIGHT.  NOW, YOU SAID SOMEBODY SHOWED YOU LATER THE21

CRIME SCENE PHOTOGRAPHS.  YOU MEAN MUCH LATER, NOT WHILE YOU22

WERE REPRESENTING HER?23

A. I SAW THEM WHILE I WAS REPRESENTING HER.24

Q. OH, YOU DID SEE THEM WHILE YOU WERE REPRESENTING HER?25
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A. (WITNESS NODS HEAD.)1

Q. OKAY.  WELL, WHEN YOU LOOKED AT THE PHOTOGRAPHS OF THE2

HOBBY HORSE, DID YOU NOTICE THAT IT WAS NOT BROKEN?3

A. I THOUGHT IT WAS BROKEN.4

Q. OH, YOU THOUGHT IT WAS BROKEN?5

A. (WITNESS NODS HEAD.)6

Q. OKAY.  NOW, YOU MENTIONED THE PHONE CALL AND THE HOBBY7

HORSE BEING BROKEN BEFORE MR. WIDENHOUSE PUT THE AFFIDAVIT UP8

ON THE SCREEN.  COULD YOU JUST TELL US --9

A. I'M SORRY, BEFORE MR. WIDENHOUSE DID WHAT?10

Q. ON DIRECT EXAMINATION BEFORE MR. WIDENHOUSE PUT THE11

AFFIDAVIT ON THE SCREEN, IS THAT RIGHT?12

A. YES.  UH-HUH.13

Q. ALL RIGHT.  COULD YOU JUST TELL US NOW, IN YOUR OWN14

WORDS, EVERYTHING YOU CAN REMEMBER THAT HELENA STOECKLEY TOLD15

YOU ABOUT HER PARTICIPATION AND PRESENCE IN THE MACDONALD16

MURDERS?17

A. WHAT I PUT IN MY AFFIDAVIT IS AS SPECIFIC AS I CAN BE AND18

IT'S NOT VERY SPECIFIC.  SHE TOLD ME THAT SHE WAS THERE.  SHE19

TOLD ME HOW SHE GOT THERE OR WHY THEY WENT THERE.  SHE TOLD 20

ME --21

Q. WHICH WAS WHAT?  WHAT DID SHE TELL YOU?22

A. I'M SORRY?23

Q. WHICH WAS WHAT?  WHAT DID SHE TELL YOU ABOUT HOW SHE GOT24

THERE?25
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A. SHE SAID THAT SHE WAS A MEMBER OF A CULT AND THIS CULT1

WOULD MEET, SOMETIMES A SMALL GROUP OF THE CULT THAT WERE KIND2

OF THE LEADERS OF THE CULT, AND THEN SOMETIMES THEY WOULD HAVE3

MEETINGS WITH PEOPLE -- OTHER PEOPLE ATTENDING.  MY IMPRESSION4

IS IT WAS A LARGER MEETING.  5

AND THAT ON THE NIGHT IN QUESTION ONE OF THE GUYS6

WANTED TO -- THEY WERE DOING DRUGS.  ONE OF THEM WANTED TO GO7

CONFRONT MACDONALD AND -- I'M PRETTY MUCH PARAPHRASING MY8

AFFIDAVIT AND THE REASON WHY I'M DOING THAT IS BECAUSE THAT'S9

WHAT I REMEMBER.10

SHE WENT ALONG.  IT GOT OUT OF HAND.  PEOPLE STARTED11

GETTING HURT.  SHE DIDN'T HURT ANYBODY.  SHE DIDN'T KNOW12

ANYBODY WAS GOING TO BE HURT.  I MEAN, IT'S KIND OF AN13

EXCULPATORY THING; I WAS THERE, BUT I DIDN'T DO ANYTHING.  I14

MEAN, THAT'S THE WAY IT WENT.15

Q. AND THAT'S WHAT YOU REMEMBER HER SAYING?16

A. YEAH.  AND SEE, I WASN'T -- I WASN'T A DEFENSE LAWYER, I17

WASN'T FOR HER, I WASN'T A PROSECUTOR.  I WANTED TO KNOW RIGHT18

THEN HOW I WAS GOING TO ADVISE HER TO TAKE THE WITNESS STAND19

AND WHETHER OR NOT SHE WAS GOING TO BE ALLOWED TO ANSWER --20

WHETHER OR NOT SHE SHOULD ANSWER QUESTIONS.  AND THAT WAS ALL21

I WAS INTERESTED IN.22

Q. ALL RIGHT.  23

A. IN ADDITION, I REALLY DID HAVE A HARD TIME MAINTAINING24

HER TRUST AND SO I DIDN'T WANT TO GO, OH, WOW -- YOU KNOW, I25
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WAS REALLY GOING, OH, GOSH, TO MYSELF, BUT I DIDN'T WANT TO1

GO, OH, WOW, TELL ME WHAT HAPPENED, GIVE ME A BLOW BY BLOW2

ACCOUNT, AND I DON'T THINK I REALLY WANTED TO KNOW AND I3

DIDN'T NEED TO KNOW AT ALL.  SO, I'M NOT -- I THINK I WOULD DO4

THE SAME THING AGAIN.5

Q. OKAY.  IT'S YOUR TESTIMONY THAT SHE TOLD YOU THAT SHE WAS6

A MEMBER OF A CORE GROUP -- CORE GROUP OF A CULT THAT7

ASSOCIATED NEWBORN BABIES WITH THE DEVIL, IS THAT RIGHT?8

A. YES.9

Q. ALL RIGHT.  YOUR MEMORY'S CLEAR ON THAT POINT?10

A. MY MEMORY IS PRETTY CLEAR AND I THINK VERY CLEAR ON THE11

THINGS THAT SHE TOLD ME THAT I NEEDED TO KNOW AND WERE THINGS12

THAT SHOCKED ME.  YOU KNOW, I -- YOU KNOW, MY CONCERN WAS THAT13

SHE WAS GOING TO SAY SHE WAS THERE AND I DIDN'T WANT HER TO14

GET ON THE WITNESS STAND AND SAY SHE WAS THERE.  I WAS HER15

LAWYER.16

Q. ARE YOU AWARE THAT STOECKLEY HAD ALREADY TESTIFIED THAT17

SHE LOVED CHILDREN?18

A. NO, I'M NOT.  I MEAN, I -- I STARTED TO SAY I GATHER THAT19

NOW, BUT I DON'T KNOW HOW I GATHERED THAT, BUT SHE DIDN'T -- I20

DON'T REMEMBER HER TELLING ME THAT.21

Q. LET'S LOOK AT TRIAL DAY 21, PAGE 141.  DO YOU SEE AT THE22

BOTTOM OF THE PAGE, LINE 22, WHERE IT SAYS HOW DO YOU FEEL23

TOWARDS CHILDREN; I LOVE CHILDREN?24

A. YES, I DO.25
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Q. ALL RIGHT.  LET'S LOOK AT GOVERNMENT EXHIBIT 2201.3,1

FOURTH FULL PARAGRAPH.  DO YOU SEE WHERE -- JUST THE PARAGRAPH2

STARTING CHAIN-SMOKING VIRGINIA SLIM CIGARETTES.3

A. CHAIN-SMOKING VIRGINIA SLIM CIGARETTES, HELENA4

STOECKLEY'S MOTHER DESCRIBED HER DAUGHTER'S ORIGINAL REACTION5

TO THE MURDER.  QUOTE, IT REALLY HURT HER.  SHE WAS A VERY6

SOFT HEARTED PERSON AND SHE ESPECIALLY LOVED LITTLE CHILDREN. 7

SHE SAID RIGHT AWAY, QUOTE, NOT A HIPPIE AROUND HERE WOULD DO8

A THING LIKE THAT.  EVERYBODY'S GOING TO PITCH IN AND FIND OUT9

WHAT HAPPENED.  WE'VE GOT TO FIND OUT WHO DID THIS.10

Q. OKAY.  THANK YOU.  NOW, IN PARAGRAPH 14 OF YOUR11

AFFIDAVIT, AND WE CAN PUT THAT ON THE SCREEN, IT HAS SOME VERY12

SPECIFIC DETAIL THAT YOU GOT FROM HELENA STOECKLEY ABOUT13

MACDONALD -- THESE PEOPLE ALLEGEDLY GOING TO THE MACDONALD14

HOUSE, IS THAT RIGHT?15

A. THESE PEOPLE DOING WHAT WITH MACDONALD?16

Q. I WITHDRAW THAT.  LET ME JUST PUT IT THIS WAY; IT SAYS IN17

THIS AFFIDAVIT AT PARAGRAPH 14 THAT THE GROUP HAD AN ISSUE18

AGAINST DR. MACDONALD BECAUSE HE HAD DISCRIMINATED AGAINST19

HARD DRUG USERS IN THE DRUG TREATMENT PROGRAM.  AND YOU20

SPECIFICALLY RECALL HER SAYING THAT?21

A. YES, I DO.22

Q. OKAY.  AND THEN IN PARAGRAPH 15, WHICH IS ON THE NEXT23

PAGE, YOU SAY THAT SHE TOLD YOU THAT THE PHONE RANG DURING THE24

VIOLENCE AND SHE ANSWERED IT?25
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A. YES.1

Q. AND YOU SPECIFICALLY RECALL HER TELLING YOU THAT?2

A. YES, I DO.3

Q. AND SHE FURTHER STATED THAT SHE HUNG UP QUICKLY AFTER ONE4

OF HER FRIENDS YELLED AT HER TO HANG UP THE PHONE?5

A. YES.6

Q. SO, SHE -- ACCORDING TO HER STATEMENTS TO YOU, THEN SHE7

STAYED AT THE MACDONALD HOME PRETTY MUCH DURING THE WHOLE8

GRIZZLY EPISODE?9

A. I GUESS YOU CAN ASSUME THAT.10

Q. I MEAN, THIS IS NOT -- AS I READ IT, NOT ONE OF THE11

VERSIONS OF HER ADMISSIONS IN THE PAST WHERE SHE SAID SHE GOT12

SCARED AND RAN OUT THE DOOR?13

A. YOU KNOW, I DIDN'T -- WELL, I DON'T KNOW WHAT HER EARLIER14

VERSIONS ARE.  I DO KNOW THAT SHE'S BEEN VERY CONTRADICTORY IN15

THINGS THAT SHE SAID.  I DID NOT KNOW -- I DON'T KNOW HOW I16

KNEW THAT SHE HAD SAID THAT SHE RAN OUT THE DOOR, BUT THAT'S A17

FAIRLY RECENT THING THAT'S COME TO MY KNOWLEDGE.18

FROM WHAT SHE WAS TELLING ME, HER POINT TO ME WAS,19

WELL, I WAS THERE AND I DIDN'T DO ANYTHING WRONG.  I MEAN,20

THAT SEEMED LIKE THE POINT SHE SEEMED TO BE WANTING ME TO21

BELIEVE.22

Q. WELL, OF COURSE, AS A LAWYER YOU KNEW THAT IF THIS23

ACCOUNT THAT YOU SAY YOU REMEMBER HER TELLING YOU WAS TRUE,24

SHE WOULD BE GUILTY OF AT LEAST ACCESSORY OR AIDING AND25
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ABETTING?1

A. EXACTLY.2

Q. ALL RIGHT.  NOW, ARE YOU AWARE THAT COLETTE, KIMBERLEY,3

AND KRISTEN MACDONALD ALL RECEIVED AT LEAST 15 STAB WOUNDS AND4

MULTIPLE BLUNT FORCE TRAUMA INJURIES?5

A. I THINK THAT I HAVE BEEN AWARE OF THAT SINCE THE -- SINCE6

THE FIRST -- SINCE THE MURDERS OCCURRED.  I THINK SO FROM7

READING THE PAPER.  I DIDN'T TALK TO ANYBODY ABOUT WHAT THE8

TESTIMONY HAD BEEN BEFORE, I DON'T THINK, AND I HAVEN'T SEEN9

ANYTHING.  I HAVEN'T READ ANY ACCOUNT OF IT.10

Q. WERE YOU AWARE THAT JEFFREY MACDONALD WAS A GREEN BERET11

SOLDIER ABOUT FIVE-ELEVEN AND 170 POUNDS AT THE TIME OF THE12

MURDERS?13

A. I WAS AWARE THAT HE WAS A GREEN BERET SOLIDER.  I KNEW HE14

WAS A DOCTOR.  I DIDN'T KNOW HOW TALL HE WAS.  I SAW HIM15

SEVERAL -- I SAW HIM IN THE COURTROOM AND I SAW HIM WALKING16

DOWN THE HALL PASSING US.17

Q. IN 1979?18

A. IN 1979.19

Q. AND THAT WAS NINE YEARS AFTER THE MURDERS?20

A. YES.21

Q. DID HE LOOK LIKE HE WAS IN PRETTY GOOD PHYSICAL CONDITION22

THEN?23

A. YES.24

Q. ALL RIGHT.  WHEN HELENA STOECKLEY WAS TALKING TO YOU IN25
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'79, DID YOU ASK HER WHY THE FEMALE MACDONALDS WERE KILLED1

MANY TIMES OVER AND YET THE GREEN BERET DOCTOR THAT THEY WERE2

ANGRY AT WAS NOT SERIOUSLY WOUNDED?3

A. NO, I -- NO, I DID NOT.  AND, YOU KNOW, I KNEW THAT SHE4

HAD TOLD CONTRADICTORY STORIES BEFORE AND I WAS TAKING THAT5

WHAT SHE HAD TOLD ME AS, WELL, THIS IS WHAT HER TESTIMONY IS6

GOING TO BE OR I DON'T WANT IT TO BE.  THAT'S WHERE I WAS7

COMING FROM WHEN I WAS LISTENING TO HER.8

Q. IF YOU HADN'T READ ANYTHING ABOUT THE CASE, HOW DID YOU9

KNOW SHE HAD TOLD CONTRADICTORY STORIES BEFORE?10

A. BECAUSE IT -- I WAS IN THE MILITARY WHEN THIS OCCURRED. 11

I MEAN, I WAS ON -- I THINK I WAS ON ACTIVE DUTY IN THE12

RESERVES.  AND IT REALLY WAS ALL OVER THE PAPERS.  AND I WAS13

AWARE THAT -- WHEN I WORKED FOR JUDGE DUPREE, SOME THINGS WERE14

HAPPENING IN THE CASE, I BELIEVE, AND I -- 15

Q. HOW LONG DID YOU WORK FOR JUDGE DUPREE?16

A. A YEAR.17

Q. FROM WHAT YEAR TO WHAT YEAR?18

A. 1971 TO -- FROM JANUARY OF 1971 THROUGH THE END OF THE19

YEAR.  AS SOON AS I GOT OUT OF LAW SCHOOL, THAT DAY I WENT TO20

WORK FOR JUDGE DUPREE.21

Q. AND YOU THINK SOMETHING OCCURRED IN THE MACDONALD CASE IN22

UNITED STATES DISTRICT COURT AS EARLY AS 1971?23

A. NO, I JUST THINK THAT THINGS STARTED HAPPENING -- WELL, I24

KNOW THAT THE CASE WENT -- AND, MR. BRUCE, PLEASE KNOW THAT25
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I'M NOT SAYING THIS AS A FACT, MY IMPRESSION WAS THAT IT WENT1

TO THE APPELLATE COURTS AND EVEN WENT TO THE SUPREME COURT ON2

THE ISSUES OF SPEEDY TRIAL AND DOUBLE JEOPARDY.  THAT'S WHAT I3

THINK.  AND I JUST KNOW THAT AS A LAWYER I WAS VERY INTERESTED4

IN CONSTITUTIONAL LAW AND STUFF LIKE THAT, THAT'S WHAT I DID. 5

AND WHEN I WORKED FOR JUDGE DUPREE, THIS MIGHT BE6

TOO LONG OF AN ANSWER, BUT HE WAS IMMERSED ALMOST TOTALLY IN7

CIVIL -- IN THE BACK LOG OF CIVIL CASES BECAUSE THERE WERE8

ONLY TWO JUDGES BEFORE HIM AND THEY WERE HAVING TO DEAL WITH9

SPEEDY TRIAL ISSUES AND STUFF LIKE THAT.  10

AND SO JUDGE DUPREE WORKED ON CIVIL CASES AND I11

HELPED HIM WITH CIVIL CASES AND HIS CLERKS DID THE 1983'S AND12

HABEAS CORPUSES.  SO, I WAS -- I GOT SOME EXPERTISE IN THAT13

AREA AND I KEPT -- I TRIED TO MAINTAIN IT.14

Q. OKAY.  BUT THE INDICTMENT WAS IN 1975, AND ALL THAT15

LITIGATION PRIOR TO TRIAL OCCURRED BETWEEN THEN AND '79,16

RIGHT?17

A. NOW, THAT YOU -- I GUESS THE INDICTMENT WAS '75, BUT IT18

WENT UP SEVERAL TIMES.19

Q. BUT YOU HADN'T BEEN WORKING FOR JUDGE DUPREE FOR FOUR20

YEARS WHEN THE INDICTMENT CAME DOWN, IS THAT RIGHT?21

A. NO, I HAD NOT.22

Q. ALL RIGHT.  NOW, IN YOUR AFFIDAVIT YOU STATE THAT THE23

SPRING ON THE HOBBY HORSE WAS NOT ATTACHED AND THAT THIS24

SHOWED -- THAT HELENA STOECKLEY TOLD YOU IN '79, THAT THIS25
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SHOWED THAT DR. MACDONALD DID NOT CARE FOR HIS CHILDREN, IS1

THAT RIGHT?2

A. THAT'S WHAT SHE SAID.3

Q. AND YOU CLEARLY RECALL THAT?4

A. YES.5

Q. AND IN LIGHT OF THAT, DID YOU ASK HER WHY THE GROUP SHE6

WAS WITH KILLED THE CHILDREN BUT NOT HIM?7

A. NO, I DID NOT.8

Q. NOW, YOU GOT THIS DETAILED CONFESSION FROM YOUR CLIENT ON9

MONDAY AUGUST 20TH, 1979, IS THAT RIGHT?10

A. THE DETAILS ARE IN THOSE PARAGRAPHS THAT I WROTE.  I11

MEAN, IT WASN'T -- I MEAN, IT CERTAINLY WASN'T A BLOW BY -- IT12

WASN'T A LONG ACCOUNT OF WHAT HAPPENED IN THE HOUSE.13

Q. WELL, BUT IT'S PRETTY DETAILED IN THAT IT TELLS WHY THE14

GROUP WENT THERE AND --15

A. I WAS INTERESTED IN THAT.16

Q. AND WHAT THE GRIEVANCE WAS AGAINST DR. MACDONALD?17

A. UH-HUH.18

Q. AND IT SAYS THAT HEROIN USERS WOULD BE RECOMMENDED FOR19

COURT MARTIAL OR DISCHARGED WHILE OTHERS GOT MORE FAVORABLE20

TREATMENT?21

A. YES.22

Q. AND IT'S GOT DETAILS LIKE THE PHONE CALL AND IT'S GOT23

DETAILS LIKE THE ROCKING HORSE?24

A. YES, IT DOES.25

-3363-

Appeal: 15-7136      Doc: 31-3            Filed: 08/16/2016      Pg: 516 of 740 Total Pages:(1956 of 2180)



Leonard/Cross Page 1199

September 24, 2012

Q. BY THE WAY, DID YOU ASK HER THAT OR --1

A. THOSE ARE -- I'M SORRY.2

Q. NO.  GO AHEAD.3

A. THOSE ARE THINGS THAT SHE TOLD ME THAT STOOD OUT.  YOU4

KNOW, I JUST FOUND IT UNUSUAL.  I FOUND IT SHOCKING.  I DIDN'T5

KNOW ANYTHING ABOUT CULTS, FOR EXAMPLE.  WELL, I ASSUME I6

DIDN'T.  THAT'S MY KNOWLEDGE OF CULTS RIGHT THERE.7

Q. DID YOU ASK HER WHO HER ACCOMPLICES WERE?8

A. NO.  NO.  WELL, SHE WAS WITH -- SHE SAID THAT SHE WAS9

WITH THREE -- I WANT TO SAY THREE OR FOUR OTHER PEOPLE AND I10

THINK THEY WERE ALL MALES AND THOSE WERE HER CLOSE CULT11

FRIENDS.  THAT'S WHAT I WAS TOLD.12

Q. BY HER?13

A. BY HER.14

Q. I DON'T SEE ANY NUMBER OF PEOPLE LISTED IN THE AFFIDAVIT.15

A. WELL, I JUST ADDED THAT NUMBER.16

Q. ALL RIGHT.  SO, IT'S YOUR TESTIMONY NOW THAT SHE SAID17

THAT SHE WAS ACCOMPANIED BY THREE OR FOUR ADULT MALES?18

A. I WOULD NOT TESTIFY -- DON'T MAKE THAT A FACT, PLEASE,19

BUT THAT'S WHAT I -- THAT'S WHAT I RECALL.20

Q. RECALL FROM '79, NOT SOMETHING YOU'VE READ SINCE?21

A. THAT PROBABLY IS WHY IT'S NOT IN THERE.  I JUST -- WHAT I22

PUT IN THERE WAS THAT SHE CAME UP AND SHE TOLD -- I MEAN, SHE23

CAME OUT WITH THIS STORY.  SHE TOLD ME WHY THEY DID IT.  SHE24

WOULD SEEM TO INDICATE THAT IT WASN'T HER IDEA.  SHE WASN'T A25

-3364-

Appeal: 15-7136      Doc: 31-3            Filed: 08/16/2016      Pg: 517 of 740 Total Pages:(1957 of 2180)



Leonard/Cross Page 1200

September 24, 2012

LEADER.  SHE WENT THERE AND WAS BASICALLY JUST THERE AND THAT1

SHE DIDN'T KNOW ANYBODY WAS GOING TO BE HURT WHEN SHE WENT2

THERE AND SHE DIDN'T HURT ANYBODY WHEN SHE WAS THERE.3

NOW, THAT'S -- THAT'S WHAT -- AND I WAS GOING, OH,4

NO, TRYING TO FIGURE OUT WHERE TO GO FROM THERE.  AND THAT'S5

WHAT IT WAS.6

Q. ALL RIGHT.7

A. AND SHE WAS EXTREMELY FRAGILE.  I MEAN, SHE -- IT'S NOT8

LIKE SHE WAS REAL EMOTIONAL, BUT I REALLY DIDN'T KNOW WHERE9

SHE WAS GOING TO GO -- MY THOUGHTS ARE I DIDN'T KNOW WHERE SHE10

WAS GOING TO GO NEXT.11

Q. AS A CRIMINAL DEFENSE ATTORNEY, YOU COULD FORM THE12

OPINION FROM WHAT SHE TOLD YOU THAT SHE HAD A MINOR ROLE OR A13

MINIMAL ROLE IN THE KILLINGS?14

A. YES.  MR. BRUCE, I DON'T KNOW IF THAT WAS PART OF THE --15

THEY DIDN'T HAVE GUIDELINES BACK THEN.16

Q. WELL, I DIDN'T MEAN IT IN -- 17

A. I KNOW.18

Q. SHE WAS A LESSER PLAYER?19

A. YES, SHE WAS -- SHE MADE IT A POINT TO TELL ME THAT SHE20

HAD A MINOR ROLE.  NO ROLE IN PLANNING GOING THERE, SHE JUST21

WENT.  NO ROLE IN HURTING ANYBODY, SHE WAS JUST THERE.  AND IT22

DIDN'T MATTER TO ME ANYTHING ELSE, I DID NOT WANT HER TO23

TESTIFY.24

Q. AS A CRIMINAL DEFENSE ATTORNEY, WOULDN'T IT BE IMPORTANT25
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FOR YOU TO GET THE NAMES OF THE ACCOMPLICES IN CASE SHE DID1

INCRIMINATE HERSELF AND MAKE A DEAL WITH THE GOVERNMENT SO2

THAT SHE COULD EARN ASSISTANCE FOR TESTIFYING AGAINST THEM?3

A. I WASN'T GOING TO THE GOVERNMENT.  I WAS NOT HER DEFENSE4

LAWYER.  I WAS HER MATERIAL WITNESS -- HER LAWYER IN HER ROLE5

AS A MATERIAL WITNESS.  AND MY CONCERN WAS WHAT SHE WOULD --6

MY CONCERN WAS HOW TO ADVISE HER, WHETHER OR NOT SHE SHOULD7

GET ON THE WITNESS STAND AND TALK OR SHE SHOULD GET ON THE8

WITNESS STAND AND NOT TALK.9

Q. WELL, DIDN'T YOU EXPLAIN TO HER -- DIDN'T YOU STATE IN10

YOUR AFFIDAVIT THAT YOU EXPLAINED TO HER THAT SHE MIGHT COULD11

MAKE SOME SORT OF AGREEMENT WITH THE GOVERNMENT?12

A. YES.13

Q. SO, WOULDN'T IT BE IMPORTANT TO KNOW IF SHE COULD14

IDENTIFY ACCOMPLICES?15

A. I ASSUMED -- WELL, I DON'T KNOW WHAT I ASSUMED THEN.  I16

CAN TELL YOU I ASSUME NOW THAT SHE KNEW WHO HER ACCOMPLICES17

WERE.18

Q. BUT YOU DIDN'T ASK HER WHETHER SHE DID OR NOT?19

A. NO.  NO.  I WAS TRYING TO -- I WAS TRYING TO LET HER KNOW20

THAT I WOULD HELP HER AS BEST AS I COULD, THAT -- AND I DID21

ALSO -- AND I DON'T KNOW IF IT'S IN THE AFFIDAVIT, BUT WE DID22

TALK ABOUT THAT SHE COULD TELL THIS TO THE GOVERNMENT, BUT23

THAT SHE WOULD BE PROSECUTED AND THE GOVERNMENT WOULD ASK HER24

TO TELL THE WHOLE STORY TO THEM.25
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Q. ALL RIGHT.  SO, SHE GAVE YOU THIS DETAILED CONFESSION ON1

MONDAY, AUGUST 20TH, 1979, RIGHT?2

A. YES.3

Q. AND SHE -- AND YOU TOLD HER --4

A. TO THE BEST OF MY KNOWLEDGE.5

Q. AND YOU TOLD HER TO PLEAD -- TO PLAN TO PLEAD THE FIFTH6

AMENDMENT IF SHE WAS RECALLED TO THE STAND?7

A. YES.8

Q. AND YOU DID NOTHING ELSE?9

A. I SAT -- I SPENT A LARGE PORTION OR A PORTION OF EACH DAY10

THEREAFTER UNTIL SHE WAS EXCUSED WITH HER IN THAT WITNESS ROOM11

-- IN THAT CONFERENCE ROOM.  IT WAS AN ATTORNEY CONFERENCE12

ROOM.13

Q. ALL RIGHT.  THE NEXT DAY WAS TUESDAY.  ON TUESDAY, AUGUST14

21ST, YOU DIDN'T DO ANYTHING ABOUT THIS INFORMATION THAT YOU15

HAD RECEIVED?16

A. NO, I DID NOT.17

Q. AND DOWN THE HALL, JUST DOWN THE HALL, IN JUDGE DUPREE'S18

COURTROOM THE TRIAL WAS CONTINUING, IS THAT RIGHT?19

A. YES.20

Q. AND JEFFREY MACDONALD WAS TESTIFYING IN HIS OWN DEFENSE21

FACING THREE MURDER CHARGES?22

A. I DIDN'T SEE MACDONALD -- I DON'T THINK I SAW MACDONALD23

TESTIFY, BUT HE DID TESTIFY AND IT WOULD HAVE BEEN THEN.24

Q. ALL RIGHT.  THEN WEDNESDAY, AUGUST 22ND, CAME AND YOU25
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DIDN'T DO ANYTHING ABOUT THE INFORMATION THAT STOECKLEY HAD1

GIVEN YOU?2

A. I HAVE NEVER DONE ANYTHING WITH THAT INFORMATION.3

Q. I'M SORRY, I DIDN'T HEAR THAT.4

A. I DON'T BELIEVE I HAVE EVER DONE ANYTHING WITH THAT5

INFORMATION.6

Q. ALL RIGHT.  DID YOU -- 7

A. I CONSIDER IT TO BE PART OF THE ATTORNEY-CLIENT8

PRIVILEGE.9

Q. DID YOU CONSULT THE STATE BAR FOR GUIDANCE AT THAT TIME?10

A. I DON'T KNOW.  MY LAWYER ASKED ME THAT AND I DON'T KNOW. 11

AT A LATER TIME, I'VE CONSULTED WITH THE STATE BAR AND I'VE12

CONSULTED WITH THEM TWICE.13

Q. WELL, WHEN YOU SAY --14

A. I DON'T REMEMBER AT ALL CONTACTING THE STATE BAR DURING15

THAT WEEK OF REPRESENTATION.16

Q. ALL RIGHT.  WHEN YOU SAY YOU CONTACTED THE STATE BAR AT A17

LATER TIME,  YOU MEAN 2007, RIGHT?18

A. I GAVE YOU A COPY OF THE LETTER THAT I WROTE -- A LETTER19

THAT I WROTE REFERENCING THE FACT THAT I NEEDED GUIDANCE AS TO20

WHETHER OR NOT TO ANSWER QUESTIONS.21

Q. BUT THAT WAS IN 2007, WHICH WAS 28 YEARS AFTER THE MURDER22

-- AFTER THE TRIAL?23

A. YES.  AND THE ATTORNEY PRIVILEGE IS HER PRIVILEGE, IT'S24

NOT MY PRIVILEGE.  AND I THINK IT'S, YOU KNOW, THE GOLDEN25

-3368-

Appeal: 15-7136      Doc: 31-3            Filed: 08/16/2016      Pg: 521 of 740 Total Pages:(1961 of 2180)



Leonard/Cross Page 1204

September 24, 2012

RULE, THE SACROSANCT, AND I JUST HAD TO LIVE WITH WHAT I HAD1

BEEN TOLD.2

Q. WHAT YOU HAD BEEN TOLD BY HER?3

A. YEAH.4

Q. BUT YOU HADN'T BEEN TOLD ANYTHING BY THE STATE BAR AT5

THAT TIME?6

A. NO.7

THE COURT:  TAKE A RECESS TILL 3:15.8

(RECESS TAKEN FROM 3:00 P.M., UNTIL 3:17 P.M.)9

(DEFENDANT PRESENT.)10

THE COURT:  PLEASE BE SEATED AND WE'LL CONTINUE. 11

YOU'RE STILL UNDER OATH, MR. LEONARD.  THE WITNESS IS WITH12

YOU, MR. BRUCE.13

MR. BRUCE:  THANK YOU, YOUR HONOR.14

BY MR. BRUCE:15

Q. MR. LEONARD, WHEN WE BROKE I THINK WE HAD DISCUSSED16

MONDAY, TUESDAY AND WEDNESDAY.  NOW, LET ME ASK YOU ABOUT17

THURSDAY.  LET'S SEE, THAT WOULD BE AUGUST 23RD OF 1979.  WERE18

YOU STILL REPRESENTING MS. STOECKLEY?19

A. I REPRESENTED HER UNTIL SHE WAS RELEASED.  SO, I BELIEVE20

I WAS AND I DON'T THINK SHE WAS RELEASED UNTIL EITHER THE END21

OF THE WEEK OR THE FIRST PART OF THE NEXT WEEK.22

Q. ALL RIGHT.  LET'S GO TO TRIAL DAY 25, PAGE 153, AND ZOOM23

IN ON LINE 13 THROUGH 25.  DO YOU SEE WHERE MR. BLACKBURN IS24

INQUIRING ABOUT THE SITUATION WITH RESPECT TO HELENA25
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STOECKLEY?1

A. SAY THAT QUESTION -- SAY THAT QUESTION AGAIN, PLEASE.2

Q. DO YOU SEE WHERE MR. BLACKBURN IS INQUIRING WITH REGARD3

TO --4

A. YES.5

Q. -- THE SITUATION ABOUT HELENA STOECKLEY?6

A. YES, I DO.7

Q. ALL RIGHT.  JUST READ WHAT THE COURT SAYS AT 18 THROUGH8

22.9

A. THE COURT:  I KNOW NOTHING ABOUT IT.  I KEEP ASKING.  I10

TOLD THEM LAST NIGHT THAT THEY WERE GOING -- IF THEY WERE11

GOING TO USE HER, THEY HAD BETTER DO IT FIRST THING THIS12

MORNING OR I WAS GOING TO RELEASE HER.  THEY DIDN'T USE HER SO13

I ASSUME SHE IS RELEASED, BUT I DON'T KNOW.14

Q. ALL RIGHT.  AND MR. BLACKBURN SAYS?15

A. HER LAWYER, JERRY, IS STILL AROUND.16

Q. THAT WOULD BE YOU?17

A. YES.18

Q. ALL RIGHT.  CONTINUE READING WITH THE COURT.19

A. I ASKED MR. SEGAL, I SAID WHAT IS HE STILL DOING HERE? 20

AND MR. SMITH:  I TALKED TO JERRY LEONARD AT GREAT21

LENGTH, YOUR HONOR, THIS MORNING, AND TALKED TO HIM FOR A LONG22

TIME AND THIS WOMAN CONTINUES TO SAY THINGS THAT TIE HER TO23

THIS CASE.  I WILL BE FRANK WITH YOUR HONOR I HAVE NO PLANS TO24

USE HER AT THIS POINT, BUT WE HAVE GOT TOO MUCH AT STAKE.  IT25
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IS TOO IMPORTANT A CASE, AND SHE HAS SAID TOO MUCH FOR US TO1

JUST, YOU KNOW, OUT OF HAND SAY, OH, SURE, GO ON, GO AWAY, WE2

WILL NEVER SEE YOU AGAIN.  GO BACK IN HIDING AND LET THE YEARS3

ROLL BY.  SHE IS HERE.  THE DEFENDANT IS ON THE STAND AND I4

FEEL WE NEED TO BE ABLE TO TALK WITH JERRY AND HAVE HER5

AVAILABLE AT LEAST FOR THIS AFTERNOON.  6

AND THE COURT SAID, WELL, TODAY IS SHOT ANYWAY.  GO7

ON.8

Q. ALL RIGHT.  LET'S SCROLL BACK UP IF WE COULD.  NOW, IT'S9

MY UNDERSTANDING THAT YOU DO NOT REMEMBER TALKING TO WADE10

SMITH ON THAT THURSDAY?11

A. IN OUR -- I TOLD YOU THAT I DON'T REMEMBER AND I STILL12

DON'T REMEMBER TALKING TO WADE SMITH.13

Q. AND WHEN YOU SAY YOU TOLD ME, YOU MEAN YOU TOLD ME, MS.14

COOLEY AND AGENT CHEROKE ON AUGUST 24TH, 2012, IN THE U.S.15

ATTORNEY'S OFFICE?16

A. YEAH, AND I STILL DON'T REMEMBER.17

Q. IN FACT, I BELIEVE YOU STATED ON THAT OCCASION THAT YOU18

HAD NEVER TALKED TO WADE SMITH ABOUT THIS CASE?19

A. I CERTAINLY HOPE NOT.  I MEAN, I -- I HAVEN'T -- I HAVE20

NOT BEEN PRIVY TO THE TESTIMONY IN THIS CASE.  I WAS TOLD NOT21

TO BE SO I DON'T KNOW WHAT HE'S TESTIFIED TO.  I HAVE NEVER22

DIVULGED -- WADE AND I HAVE -- MR. SMITH AND I HAVE NEVER23

REALLY TALKED AT ALL ABOUT THIS CASE TO MY MEMORY.  24

AND I KNOW WHAT THIS SAYS AND I THINK I MIGHT -- I25
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PROBABLY BROUGHT THIS UP TO YOU AND SAID I JUST DON'T REMEMBER1

THIS.2

Q. DO YOU REMEMBER ALSO TELLING US ON AUGUST 24TH, 2012,3

THAT YOU DON'T REMEMBER NEEDING TO TALK TO ANYBODY?4

A. REMEMBER WHAT, THE NEED -- 5

Q. REMEMBER NEEDING TO TALK TO ANYBODY ABOUT IT?6

A. NO.  I MEAN, THE ANSWER IS YES, I REMEMBER TELLING YOU7

THAT AND -- 8

Q. ALL RIGHT.  NOW -- 9

A. -- I DIDN'T FEEL LIKE I NEEDED TO TALK TO ANYBODY.10

Q. IF YOU LOOK AT THE FIRST SENTENCE OF MR. SMITH'S11

STATEMENTS STATED AT LINE TWO THROUGH FIVE, HE DOESN'T12

ACTUALLY SAY THAT YOU TOLD HIM THAT THE WOMAN CONTINUES TO SAY13

THINGS THAT TIE HER TO THE CASE.14

A. WELL, I CAN INTERPRET IT THAT WAY.15

Q. WHICH WAY?16

A. THAT I DID NOT TELL HER -- TELL HIM THAT THIS WOMAN17

CONTINUES TO SAY THINGS THAT TIE HER TO THIS CASE.  MY PROBLEM18

IS, AND THIS WORRIED ME, IS I DIDN'T KNOW -- I DON'T KNOW WHAT19

THAT MEANS.  AND IF IT MEANS THAT I FELT LIKE I NEEDED TO TALK20

TO WADE SMITH -- I CERTAINLY DON'T REMEMBER FEELING THAT WAY21

NOR -- AND I FEEL REALLY PRETTY SURE -- I FEEL REAL SURE THAT22

I DIDN'T TALK TO WADE.23

Q. WELL, DO YOU RECALL ERROL MORRIS ASKING YOU WHY DID YOU24

CONTACT WADE AND YOU SAID I DON'T KNOW, I DON'T REMEMBER DOING25
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IT?1

A. I DON'T REMEMBER SAYING THAT, BUT THAT WOULD BE AN2

ANSWER.  I DO WANT TO TELL YOU, MR. BRUCE, I HAVE NEVER READ3

MR. MORRIS'S THING.  HE SENT ME THAT CHAPTER AND IT'S JUST4

SOMETHING, YOU KNOW, I JUST PUT AWAY.  5

HE MAILED ME A COPY OF HIS BOOK AND, YOU KNOW, I6

TOLD YOU ABOUT HIS BOOK AND I TOLD YOU THAT IT'S SUPPOSED TO7

COME OUT SEPTEMBER 4TH OR WHATEVER, AND HE MAILED ME A COPY OF8

IT AND I GAVE IT TO MY BROTHER WITHOUT LOOKING AT IT.9

Q. ALL RIGHT.  WELL, LET'S PUT IT ON THE SCREEN, 7000.7,10

RIGHT-HAND HALF JUST BELOW I CALLED LEONARD AGAIN.  OKAY.  I'M11

JUST INTERESTED IN THE FIRST FOUR LINES.  DO YOU SEE WHERE IT12

SAYS WHY DID YOU CONTACT WADE AND YOU SAID I DON'T REMEMBER, I13

DON'T REMEMBER DOING IT?14

A. YES.15

Q. AND THEN HE SAYS YOU DON'T HAVE ANY MEMORY OF AT ALL?  16

NO, I SURE DON'T?17

A. UH-HUH.18

Q. NOW, ALL WE KNOW ABOUT THIS IS THIS IS WHAT MR. MORRIS19

SAYS YOU TOLD HIM?20

A. OH, IT'S WHAT MR. MORRIS SAID THAT I TOLD HIM?21

Q. WELL, HE SAYS IT IN HIS BOOK.22

A. YEAH.23

Q. SO, MY QUESTION TO YOU IS DO YOU REMEMBER TELLING HIM24

THAT?25
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A. I REMEMBER THIS CONVERSATION AND I TOLD HIM IF HE -- I1

TOLD HIM IF HE WANTED TO KNOW WHAT WADE WAS TALKING ABOUT WHEN2

HE DID THIS COLLOQUY AT THE BENCH OR WHEREVER HE DID IT, HE3

SHOULD ASK MR. SMITH AND NOT ME BECAUSE I DON'T REMEMBER.4

Q. ALL RIGHT.  LET'S GO TO TRIAL DAY 26, 149.  SO, WE JUST5

READ ABOUT THURSDAY AND THE DEFENSE SAID THEY WANTED TO KEEP6

HELENA STOECKLEY.  NOW, WE'RE LOOKING AT FRIDAY.  DO YOU SEE7

WHERE THE COURT SAYS HOW ABOUT STOECKLEY?8

A. YES.9

Q. AND MR. SMITH SAYS MAYBE THE GOVERNMENT WOULD LIKE TO10

CALL HER AND THE COURT SAYS YOU DO NOT, DO YOU SEE THAT?11

A. YES.12

Q. AND HE SAYS AT LEAST AT THIS MOMENT WE DO NOT?13

A. YES.14

Q. AND NOW READ WHAT -- READ THE BOTTOM OF THE PAGE, PLEASE.15

A. WHERE IT STARTS THE COURT?16

Q. YES.17

A. WELL, NOW, LISTEN, ENOUGH OF THIS THING IS ENOUGH, WADE. 18

IF YOU'RE GOING TO EVER CALL HER, YOU CALL HER RIGHT NOW OR19

I'M GOING TO RELEASE HER FROM HER SUBPOENA.20

Q. KEEP READING.21

A. MR. SMITH:  JUDGE, I UNDERSTAND WHAT YOU'RE SAYING.  LET22

ME JUST SAY THIS, THAT WOMAN MADE THE MOST OUTRAGEOUS23

STATEMENTS TO A LADY AT THE HOSPITAL WHEN SHE GOT HER NOSE24

FIXED THAT YOU HAVE EVER HEARD.25
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Q. ALL RIGHT.  NOW, LET'S SKIP TO PAGE 151.1

A. YOU WANT TO START AT THE TOP?2

Q. NO, I WANT TO START AT LINE 17.3

A. THE COURT:   (INTERPOSING.)  DON'T TELL ME ALL THAT4

STUFF.  LISTEN, I AM NOT CARING WHETHER HE WANTS HER CALLED OR5

NOT.  THE ONLY THING I AM CARING ABOUT IS YOU HAVE TO GET --6

YOU HAVE GOT A WITNESS HERE THAT WE HAVE ALL HAD THE WHOLE7

WEEK.  I HAVE BEEN PAYING A LAWYER TO SORT OF CADDY FOR HER AT8

GOVERNMENT EXPENSE AND I AM AT THE END OF MY ROPE WITH THAT.9

Q. ALL RIGHT.  STOP RIGHT THERE.  NOW, OF COURSE, JUDGE10

DUPREE DIDN'T MEAN HE WAS PERSONALLY PAYING YOU?11

A. WELL, I DID GET PAID FOR REPRESENTING HER.  12

Q. RIGHT.  BUT YOU -- 13

A. I ASSUME I DID.14

Q. BUT YOU WEREN'T GETTING PERSONALLY PAID BY JUDGE DUPREE,15

YOU WERE GETTING PAID BY CJA FUNDS, IS THAT RIGHT?16

A. YEAH, HE WAS PROBABLY GOING TO HAVE TO SIGN THE VOUCHER17

AND APPROVE THE HOURS.18

Q. ALL RIGHT.  I ASKED YOU DO THINK HE'S REFERRING TO THE19

FACT THAT THE ADMINISTRATIVE OFFICE OF THE COURTS IS GOING TO20

HAVE TO PAY YOUR FEE FOR REPRESENTING HER AS AN INDIGENT21

MATERIAL WITNESS?22

A. YES.23

Q. AND HE'S INDICATED THAT HE WANTS TO CUT OFF THAT COURT24

EXPENSE AS SOON AS HE CAN?25
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A. YES.1

Q. ALL RIGHT.  THEN MR. SMITH SAYS WHAT?2

A. I WILL SAY THIS, JUDGE, THE DEFENSE DOESN'T HAVE MUCH3

MONEY, BUT WE WILL REIMBURSE THE GOVERNMENT FOR ANY ATTORNEY'S4

FEES THAT MAY BE REQUIRED TO KEEP HELENA STOECKLEY HERE UNTIL5

MONDAY.6

Q. OKAY.  SO, AT LEAST THROUGH FRIDAY HELENA STOECKLEY7

REMAINED AVAILABLE FOR RECALL BY THE DEFENSE, IS THAT RIGHT?8

A. YES.9

Q. AND YOU STILL HAD TOLD NO ONE ANYTHING ABOUT WHAT SHE HAD10

DISCLOSED TO YOU?11

A. I REALLY, REALLY BELIEVE THAT THE ANSWER TO THAT IS, NO,12

I HAD NOT.13

Q. I'M SORRY?14

A. I THINK THE ANSWER TO THAT IS, NO, I HAD NOT DISCLOSED15

ANYTHING.16

Q. ALL RIGHT.  NOW, THE TRIAL ENDED AND MACDONALD WAS17

CONVICTED, IS THAT RIGHT?18

A. YES.19

Q. AND HE WAS SENT TO PRISON?20

A. YES.21

Q. AND HE GOT OUT OF PRISON BRIEFLY WHEN THE FOURTH CIRCUIT22

REVERSED HIS CONVICTION, IS THAT RIGHT?23

A. I DIDN'T KNOW THAT.24

Q. OKAY.  BUT ULTIMATELY HIS CONVICTION WAS AFFIRMED.  YOU25
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KNEW THAT, DIDN'T YOU?1

A. YES.2

Q. NOW, IN 1983, YOUR FORMER CLIENT HELENA STOECKLEY DIED,3

IS THAT RIGHT?4

A. I DON'T KNOW THAT I -- I DON'T KNOW HOW I KNEW SHE DIED,5

BUT I DID KNOW SHE DIED AND IT WAS IN -- AND I KNOW -- AND I6

KNOW NOW IT WAS 1983.7

Q. ALL RIGHT.  DID YOU LEARN SOMETIME --8

A. I'M SORRY?9

Q. DID YOU LEARN SOMETIME IN THE '80S, THAT SHE HAD DIED IN10

1983?11

A. YEAH, I KNEW -- I'VE KNOWN FOR A LONG TIME.12

Q. OKAY.  NOW, DID THAT CHANGE YOUR PERSPECTIVE AT ALL?13

A. WELL, THE QUESTION IS WHETHER OR NOT THE ATTORNEY-CLIENT14

PRIVILEGE SURVIVES THE DEATH OF A CLIENT.15

Q. WELL, THAT'S THE QUESTION WE'VE BEEN ADDRESSING THIS16

WEEK, BUT MY QUESTION TO YOU IS DID YOU LOOK INTO THAT LEGAL17

QUESTION BACK THEN IN 1983 AFTER SHE DIED?18

A. YES.19

Q. YOU DID?20

A. I KNOW I DID.  I DON'T REMEMBER SPECIFICALLY DOING IT,21

BUT IT SEEMED PRETTY OBVIOUS TO ME THAT IT DID.22

Q. IT SEEMED PRETTY OBVIOUS TO YOU THAT THE PRIVILEGE23

APPLIED?24

A. SURE.25
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Q. SO, DO YOU REMEMBER DOING RESEARCH ON IT IN THE '80S OR1

NOT?2

A. I REMEMBER BEING CONFIDENT IN TELLING PEOPLE THAT I'M3

SORRY, IT DIDN'T MATTER THAT SHE'S DEAD, YOU KNOW, IT WOULD --4

YOU KNOW, THE PRIVILEGE SURVIVES.5

Q. WHO WERE YOU TELLING THAT TO?6

A. PEOPLE -- SOMETIMES PEOPLE WOULD SAY, WELL, YOU CAN TALK7

NOW OR SOMETHING LIKE THAT AND I'D SAY NO.  YOU KNOW, THERE'S8

A LOT OF -- THERE ARE A LOT OF GOOD REASONS WHY IT DOES9

SURVIVE.10

Q. ALL RIGHT.  WOULD YOU BUMP INTO WADE SMITH FROM TIME TO11

TIME WHEN YOU WERE BOTH PRACTICING LAW IN RALEIGH IN THE '80S?12

A. YES, I WOULD.13

Q. AND '90S?14

A. YES.15

Q. AND DID HE SOMETIMES SAY TO YOU SOMETHING LIKE, JERRY,16

DON'T YOU HAVE SOMETHING DRAMATIC TO TELL ME?17

A. SOMETHING TO THAT EFFECT.18

Q. OKAY.  YOU DIDN'T DISCLOSE ANYTHING TO HIM?19

A. NO.20

Q. OR TELL HIM THAT THERE MIGHT BE SOME PROCESS TO FIND OUT21

IF YOU COULD DISCLOSE ANYTHING TO HIM?22

A. I DON'T THINK I'VE EVER GIVEN WADE SMITH ANY LEGAL23

ADVICE.24

Q. ALL RIGHT.  YOU DIDN'T CONSULT WITH THE STATE BAR?25
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A. I DON'T KNOW.  I HAVE -- I HAVE CALLED THEM MORE THAN1

ONCE.  I THINK AT LEAST TWICE, PROBABLY MORE THAN THAT.2

Q. ON THIS MATTER?3

A. YEAH.  YEAH.  BUT, I MEAN, THE LAST TIME I CALLED THEM4

WHEN I GOT SUBPOENAED TO COME HERE.5

Q. WELL, WHEN'S THE FIRST TIME YOU CALLED THEM ABOUT THIS6

MATTER?7

A. WELL, I HAVE A RECORD OF -- WELL, A LETTER THAT I WROTE8

INDICATES THAT I HAD TALKED TO THEM IN 19 -- I MEAN, 2006,9

2007, AND I WAS THINKING IT WAS BEFORE THEN.10

Q. ALL RIGHT.  THERE'S A LETTER DATED MAY 21ST, 2007, THAT11

YOU SENT TO JUDGE FOX, IS THAT RIGHT?12

A. YES.  IS THAT -- I GAVE YOU THAT LETTER?13

Q. YES.  LET'S LOOK AT GOVERNMENT EXHIBIT 7017.14

A. OKAY.  YES.15

Q. AND LET'S LOOK AT THE SECOND PAGE SO YOU CAN LOOK AT IT. 16

NOW, THIS IS AN UNSIGNED COPY SO IS THIS A FAIR COPY OF WHAT17

YOU SENT TO JUDGE FOX?18

A. I SENT YOU THE COPY THAT I HAVE FOR MY RECORDS.19

(GOVERNMENT EXHIBIT NUMBER 701720

WAS IDENTIFIED FOR THE RECORD.)21

Q. YOU SENT ME A COPY?22

A. I SENT YOU A COPY.23

Q. YOU SENT ME A COPY IN 2012, RIGHT?24

A. LAST SPRING.25
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Q. RIGHT.  APRIL OF 2012.1

A. AND THEN WHEN I SAW YOU -- WELL, I REMAILED IT AFTER I2

SAW YOU OR RE-EMAILED IT.3

Q. RIGHT.  SO, YOU SENT IT TO ME TWICE, BOTH IN 2012?4

A. YES.5

Q. ALL RIGHT.  BUT THE LETTER IS DATED MAY 21ST, 2007?6

A. YEP.  YES.7

Q. AND THIS UNSIGNED COPY, YOU CAN TAKE A MINUTE TO READ IT8

IF YOU WANT TO, BUT IS IT AS FAR AS YOU KNOW AN ACCURATE COPY9

OF WHAT YOU SENT TO JUDGE FOX?10

A. I'VE READ IT OVER THE WEEKEND.  IT IS.11

Q. ALL RIGHT.  NOW, IT ENCLOSED AN ANSWER FROM THE STATE BAR12

FOR AN ETHICS INQUIRY, IS THAT RIGHT?13

A. YES.14

Q. AND THAT'S GOVERNMENT EXHIBIT 7015.  LET'S PUT IT ON THE15

SCREEN, PLEASE.  NOW, THIS LOOKS LIKE HART MILES HAS SENT THE16

ETHICS INQUIRY IN.17

A. HE DID.18

(GOVERNMENT EXHIBIT NUMBER 701519

WAS IDENTIFIED FOR THE RECORD.)20

Q. SO, THIS DOESN'T SHOW A CONTACT BY YOU WITH THE STATE21

BAR?22

A. THAT'S CORRECT.23

Q. ALL RIGHT.  SO, WHEN'S THE FIRST TIME YOU EVER REMEMBER24

CONTACTING THE STATE BAR?25
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A. MR. BRUCE, I'M NOT -- I DON'T KNOW.  IT WAS -- I KNOW1

THAT I WAS IN CONTACT -- I BELIEVE I WAS IN CONTACT WITH THEM2

DURING THIS THING RIGHT HERE AND -- 3

Q. IN 2007?4

A. YEAH.  AND THE -- BASICALLY, THE DECISION -- BASICALLY, I5

WAS OF THE OPINION THAT THE ETHICAL THING TO DO WAS FOR ME NOT6

TO MAKE -- I WAS GETTING READY TO BE SUBPOENAED I THOUGHT FOR7

A DEPOSITION AND HERE I AM --8

Q. THAT'S WHAT HART MILES TOLD YOU?9

A. THAT'S HOW I REMEMBER IT AND THAT WAS THE CIRCUMSTANCES10

LEADING UP TO THIS LETTER AND THAT I COULDN'T WAIVE THE11

PRIVILEGE.  AND I WAS AWARE OF THE MILLER DECISION BY THE12

STATE SUPREME COURT, I GUESS.  AND THE ONLY WAY THAT I COULD 13

-- MY OPINION WAS, AND I WAS GOING ON THAT EVEN BEFORE HART14

MILES GOT THIS THING, WAS THAT I COULDN'T WAIVE THE PRIVILEGE,15

ONLY A JUDGE COULD ORDER ME TO TESTIFY.16

Q. OKAY.  SO, AS FAR AS YOU KNOW, THE ONLY -- THE FIRST17

INQUIRY TO THE STATE BAR ABOUT THIS MATTER FROM THE TIME YOU18

LEARNED ABOUT HELENA STOECKLEY'S ADMISSIONS TO YOU IN 1979 WAS19

2007?20

A. THAT'S ALL THAT I CAN POINT TO.21

Q. ALL RIGHT.  NOW, IN 1984, ARE YOU AWARE THAT MACDONALD22

FILED A 2255 ATTACK ON HIS CONVICTION BASED IN LARGE PART ON23

STOECKLEY'S ALLEGED CONFESSIONS?24

A. VAGUELY.  I WASN'T INVOLVED IN IT AND I DON'T REMEMBER25
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ANYBODY TALKING TO ME ABOUT THAT ACTION.1

Q. AND, IN FACT, THE THINGS IN YOUR AFFIDAVIT ABOUT2

STOECKLEY'S ALLEGED ADMISSIONS TO YOU ARE REMARKABLY SIMILAR3

TO SOME OF THE THINGS THAT TED GUNDERSON REPORTED IN THAT4

2255, AREN'T THEY?5

A. I HAVEN'T EVER READ THE 2255 AND I JUST DON'T KNOW WHAT6

THAT HABEAS SAYS.7

Q. WELL, ALL THAT WAS AVAILABLE PUBLIC RECORD, RIGHT?8

A. YES, I CERTAINLY THINK SO.9

Q. OKAY.  IN FACT, IT'S ALL ON WEBSITES NOW ABOUT THE10

MACDONALD CASE, IS IT NOT?11

A. WELL, I KNOW.12

Q. OKAY.  NOW, AS A RESULT OF THAT 2255 FILING, THERE WAS A13

PRETTY LENGTHY EVIDENTIARY HEARING BEFORE JUDGE DUPREE IN14

RALEIGH ON THE STOECKLEY CONFESSIONS IN 1984 -- '84 AND '85?15

A. I REMEMBER JUDGE DUPREE HAVING POST-CONVICTION HEARINGS.16

Q. ALL RIGHT.  AND THAT DID NOT MOVE YOU TO MAKE ANY17

INQUIRIES OR TAKE ANY ACTION ABOUT WHAT YOU KNEW?18

A. I DIDN'T.19

Q. ALL RIGHT.  NOW, DO YOU RECALL IN THE MID AND LATE '90S 20

-- YOU'RE A LAWYER, YOU KEEP UP WITH LEGAL DEVELOPMENTS,21

RIGHT?22

A. I TRY TO.23

Q. OKAY.  DO YOU RECALL IN THE MID TO LATE '90S THAT THERE24

WAS AN INDEPENDENT COUNSEL NAMED KEN STAR WHO WAS25
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INVESTIGATING PRESIDENT AND MRS. CLINTON?1

A. YES.2

Q. AND DO YOU RECALL THAT THE WHITE HOUSE COUNSEL VINCE3

FOSTER COMMITTED SUICIDE?4

A. YES.5

Q. AND DO YOU RECALL THAT KEN STAR WANTED TO FORCE VINCE6

FOSTER'S ATTORNEYS TO DIVULGE INFORMATION NOW THAT HE WAS DEAD7

THAT HAD BEEN PRIVILEGED?8

A. I DO REMEMBER THAT.  I MEAN, I THINK THAT'S HOW I9

REMEMBER.10

Q. AND DO YOU REMEMBER THAT THAT CASE WENT ALL THE WAY TO11

THE SUPREME COURT?12

A. I DIDN'T KNOW THAT.  I DON'T KNOW THAT FOR SURE.13

Q. OKAY.  WELL, DO YOU REMEMBER THAT THE SUPREME COURT14

DECIDED THE CASE IN -- HOLD ON A MINUTE -- IN A CASE CALLED15

SWIDLER AND BERLIN IN 1998?16

A. I DIDN'T KNOW THAT.  I THINK THAT YOU TOLD ME ABOUT THAT17

CASE DURING OUR CONFERENCE, I'M NOT SURE, BUT I HAVE HEARD OF18

THAT CASE, NOT THAT IT HAD TO DO WITH KEN STAR AND VINCE19

FOSTER, BUT SOMEBODY'S TOLD ME THAT THERE ARE MORE OPINIONS20

THAN THE STATE OPINION OF MILLER.21

Q. WELL, IS IT FAIR TO SAY THAT IF THE CASE WENT ALL THE WAY22

TO THE SUPREME COURT, THAT THERE WAS SOME QUESTION ABOUT THE23

CIRCUMSTANCES WHERE THE ATTORNEY-CLIENT PRIVILEGE SURVIVED24

DEATH AND CIRCUMSTANCES WHERE IT DIDN'T?25
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A. I DON'T KNOW -- I DON'T REMEMBER READING THE OPINION. 1

AND, YOU KNOW, MAYBE I SHOULD HAVE, BUT I DIDN'T.2

Q. ALL RIGHT.  ANYWAY, IF YOU HEARD ABOUT THE LITIGATION3

INVOLVING THE ATTORNEY-CLIENT PRIVILEGE IN THAT SUPREME COURT4

CASE, THAT DIDN'T CAUSE YOU TO MAKE ANY INQUIRIES OR DO5

ANYTHING ABOUT IT?6

A. I DON'T THINK SO.7

Q. ALL RIGHT.  NOW, I BELIEVE YOU'VE ALREADY MENTIONED THE8

MILLER CASE.  I BELIEVE YOU KNOW RICK GAMMON, IS THAT RIGHT?9

A. YES, I DO.10

Q. AND HE -- UNTIL HIS RETIREMENT, HE WAS A PROMINENT11

DEFENSE ATTORNEY IN RALEIGH, IS THAT RIGHT?12

A. WELL, YES.  THE LAST TIME I -- YES.  I THINK HE COMES OUT13

OF RETIREMENT EVERY ONCE IN A WHILE.14

Q. OKAY.  NOW, DO YOU RECALL THAT HE HAD A CLIENT WHO MIGHT15

HAVE BEEN IMPLICATED IN THE DEATH OF ERIC MILLER, A POISON16

DEATH IN RALEIGH?17

A. THAT'S THE CASE I'VE BEEN TALKING ABOUT.18

Q. ALL RIGHT.  AND DO YOU RECALL THAT MR. GAMMON'S CLIENT19

CONSULTED WITH HIM AND THEN COMMITTED SUICIDE?20

A. YES.21

Q. AND DO YOU RECALL THAT THE DISTRICT ATTORNEY WANTED TO22

GET THE INFORMATION THAT THE DECEASED CLIENT HAD DISCLOSED TO23

MR. GAMMON BECAUSE THE DISTRICT ATTORNEY THOUGHT IT WAS24

RELEVANT TO THE MURDER CASE?25
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A. YES.1

Q. AND DO YOU RECALL THAT THE NORTH CAROLINA SUPREME COURT2

EVENTUALLY FORCED MR. GAMMON TO REVEAL THE INFORMATION THAT3

HAD BEEN CONFIDED TO HIM BY HIS CLIENT BEFORE HIS CLIENT DIED?4

A. YES, I THINK THAT HE, AND YOU CAN CORRECT ME IF I'M5

WRONG, BUT THE DECISION WAS THAT HE WOULD DISCLOSE IT TO JUDGE6

STEPHENS, A SUPERIOR COURT JUDGE, IN CHAMBERS PROBABLY BY7

AFFIDAVIT, I THINK, AND THAT JUDGE STEPHENS WOULD MAKE THE8

DECISION WHETHER OR NOT IT WAS -- THE INTEREST OF JUSTICE9

OUTWEIGHED THE ATTORNEY-CLIENT PRIVILEGE.  THAT'S MY MEMORY OF10

THAT DECISION.11

Q. AND THEN ULTIMATELY JUDGE STEPHENS RULED THAT IT DID AND12

THAT THE EVIDENCE WAS GIVEN TO THE DISTRICT ATTORNEY, ISN'T13

THAT RIGHT?14

A. THAT'S MY UNDERSTANDING.15

Q. AND WASN'T THE INFORMATION USED TO CONVICT THE DECEASED'S16

WIFE OF KILLING HIM?17

A. I DON'T KNOW.  I MEAN, I DON'T KNOW THAT.  I ASSUMED IT18

WAS.  I UNDERSTOOD THAT JUDGE STEPHENS ORDERED THAT THE -- I19

DON'T KNOW IF MR. GAMMON TESTIFIED.  HE MIGHT HAVE TESTIFIED20

BY -- I DON'T KNOW THAT HE ACTUALLY TESTIFIED, BUT HE WAS21

ORDERED TO RELEASE THE INFORMATION THAT HE HAD GAINED FROM MR.22

MILLER.23

Q. ALL RIGHT.  AND THAT WAS PRETTY BIG NEWS IN THE RALEIGH24

LEGAL COMMUNITY, IS THAT RIGHT?25
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A. YEP.  YES, IT WAS.1

Q. AND THAT N.C. SUPREME COURT DECISION WAS IN AUGUST OF2

2003?3

A. I DON'T KNOW.  THAT SOUNDS RIGHT.4

Q. WELL, WHENEVER IT CAME OUT, IT DIDN'T CHANGE YOUR5

PERSPECTIVE, YOU DIDN'T CONSULT ANYBODY ABOUT WHAT YOU NEEDED6

TO DO ABOUT HELENA STOECKLEY AT THAT TIME?7

A. WELL, THAT'S WHY I FELT COMFORTABLE WRITING JUDGE FOX8

THAT I NEEDED SOME INSTRUCTION.9

Q. IN 2007?10

A. IN 2007.11

Q. FOUR YEARS AFTER THE MILLER CASE?12

A. NO ONE -- I'M NOT -- WELL, NO ONE WAS COMING AFTER ME TO13

TRY TO GET ME TO TESTIFY AT THAT TIME.14

Q. WELL, YOU COULD HAVE ON YOUR OWN GONE TO THE STATE BAR OR15

JUDGE FOX, COULDN'T YOU?16

A. MR. BRUCE, I'M JUST A WITNESS AND I WAS NOT GOING TO -- I17

DON'T KNOW WHAT I WAS SUPPOSED TO DO IN AN ACTION THAT WASN'T18

PENDING OR WHATEVER, GO RUNNING TO JUDGE FOX, AND IT WASN'T19

UNTIL IT LOOKED LIKE I WAS GOING TO HAVE TO TESTIFY THAT I20

SOUGHT THE -- I DID WHAT I THOUGHT I WAS SUPPOSED TO DO.21

BUT I DIDN'T GO RUNNING TO JUDGE FOX IN 2003.  I22

DIDN'T GO TO THE STATE -- I DON'T KNOW THAT I WENT TO THE23

STATE BAR IN 2003.  I CAN'T SAY THAT.24

Q. OKAY.  NOW, DID YOU TELL ERROL MORRIS IN HIS THIRD25
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INTERVIEW OF YOU, DID YOU TELL HIM THAT YOU JUST REMEMBER1

SITTING THERE -- TALKING ABOUT YOUR REPRESENTATION OF HELENA2

STOECKLEY, THAT YOU JUST REMEMBERED SITTING THERE AND IT3

SEEMED PRETTY BORING TO YOU?4

A. YES, AND I CAN ADD TO THAT.  I'M KIDDING.  BUT I'VE BEEN5

SITTING HERE FOR A WEEK AND A DAY IN ADDITION TO APPARENTLY6

THE FIVE DAYS THAT I SPENT SITTING IN THAT ROOM IN THE RALEIGH7

COURTHOUSE.8

Q. ALL RIGHT.  WELL, WHAT I'M TALKING ABOUT, YOU TOLD HIM9

THAT IT SEEMED PRETTY BORING TO YOU WHEN YOU WERE SITTING10

THERE WITH HELENA STOECKLEY IN '79.11

A. YES.12

Q. ALL RIGHT.  AND THE -- GO AHEAD.  I'M SORRY.  DID YOU13

FINISH?14

A. WELL, WE WERE JUST SITTING IN A ROOM AND WE WERE JUST15

SITTING IN A ROOM.16

Q. AND SHE HAD MADE ADMISSIONS TO YOU ABOUT THIS -- ONE OF17

THE MOST FAMOUS MURDER CASES IN NORTH CAROLINA HISTORY, IS18

THAT RIGHT?19

A. WELL, SHE HAD MADE ADMISSIONS TO ME AND SHE TOLD20

CONFLICTING STORIES IN A VERY WELL KNOWN MURDER CASE.  AND I21

SAT THERE AND WE TALKED ABOUT ALL KINDS OF STUFF, BUT THERE22

WASN'T MUCH ELSE MENTIONED ABOUT THE NIGHT OF THE MURDERS OR23

OF SUBSTANCE, I MEAN, THE REST OF THE WEEK.24

Q. AND THE TRIAL WAS GOING ON JUST DOWN THE HALL?25
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A. YES.1

Q. ALL RIGHT.  NOW, LET'S LOOK AT -- LET'S LOOK AT 2000 --2

I'M SORRY, 7000.7, AND ZOOM IN ON PAGE 417 ABOUT THE BOTTOM3

HALF OF THE PAGE.  DO YOU SEE THE SECOND TIME YOUR NAME4

APPEARS AT THE END OF THE SECOND LINE WITH THE PHRASE THAT5

STARTS HONESTLY?6

A. HONESTLY, I'M WRONG ON SOME KEY FACTS?7

Q. NO, HONESTLY, MY MEMORY IS NOT 100 PERCENT.8

A. CORRECT.9

Q. OKAY.  READ STARTING WITH HONESTLY.  10

A. HONESTLY, MY MEMORY IS NOT A HUNDRED PERCENT AND FOR11

ANYTHING THAT I SAY TO BE RELIABLE, EVEN AS I'M TRYING TO FILL12

IN THE FACTS FOR YOU, IS FAIRLY DANGEROUS I THINK BECAUSE13

HONESTLY I'M WRONG ON SOME KEY FACTS.14

Q. DID YOU MAKE THAT STATEMENT TO ERROL MORRIS?15

A. YES, AND I'VE MADE THAT STATEMENT TO YOU I THINK.16

Q. AND THAT'S AN ACCURATE STATEMENT?17

A. YEAH.18

Q. ALL RIGHT.  NOW, LET'S LOOK AT PAGE 7000.8, AND DO YOU19

SEE WHERE IT SAYS AT THE TOP OF THE PAGE -- PLEASE ENLARGE THE20

TOP OF THE PAGE.  DO YOU SEE IN THE SECOND LINE IT SAYS I'D21

LIKE TO BE A LITTLE SHINING LIGHT, BUT I JUST DON'T KNOW THAT22

I CAN?23

A. YEAH.  AND I WANT TO TELL YOU, I WAS WILLING TO TALK TO24

MR. MORRIS ABOUT WHAT DAY -- TO PUT EVERYTHING IN PERSPECTIVE. 25
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I MEAN, HE KEPT ASKING ME, YOU KNOW -- WELL, YOU KNOW, HE1

ASKED ME WHY WAS HELENA STOECKLEY NOT APPOINTED AN ATTORNEY IN2

THE VERY BEGINNING.3

Q. I'M SORRY, HE ASKED YOU WHAT?4

A. WHY WAS NOT HELENA STOECKLEY APPOINTED AN ATTORNEY IN THE5

VERY BEGINNING.  AND YOU ASKED ME THAT I THINK.  AND I DON'T6

KNOW.  YOU KNOW, I WOULD HAVE THOUGHT THAT WHEN SHE WAS PICKED7

UP, MAYBE NOT IN SOUTH CAROLINA, BUT SHE WOULD HAVE BEEN8

BROUGHT TO A MAGISTRATE, YOU KNOW, IN THE EASTERN DISTRICT9

AND, YOU KNOW, GIVEN HER RIGHTS.  I DON'T KNOW.10

Q. WELL, WHEN DO YOU SAY I ASKED YOU THAT QUESTION?11

A. WELL, WE TALKED ABOUT IT.12

Q. WE DID?13

A. YEAH, I THINK WE DID.  AND SO, YOU KNOW, THAT'S -- THAT14

IS A -- TO MR. MORRIS, THAT WAS A FAIRLY KEY POINT AND I15

DIDN'T KNOW.  I WOULD LIKE TO HAVE BEEN ABLE TO TELL HIM,16

WELL, SHE WAIVED HER RIGHT TO COUNSEL IN SOUTH CAROLINA, BUT I17

DIDN'T KNOW.18

Q. WELL, THE RECORD REVEALS THAT -- OR AT LEAST IT IMPLIES19

THAT SHE DID HAVE AN INITIAL APPEARANCE BEFORE A MAGISTRATE IN20

SOUTH CAROLINA, DOES IT NOT?21

A. I DON'T KNOW.  I MEAN, THOSE ARE THINGS THAT -- I MEAN,22

THAT'S -- THERE'S SOME -- THE DRIFT OF HIS BOOK OR HIS23

QUESTIONS TO ME WAS TO TRY TO GET FACTS OUT OF ME THAT SEEMED24

TO SHOW THAT MACDONALD DID NOT GET A FAIR TRIAL.  AND, YOU25
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KNOW, I DIDN'T KNOW VERY MUCH ABOUT THAT.  1

I MEAN, I KNEW HOW SEGAL HAD INTERACTED WITH JUDGE2

DUPREE.  I THOUGHT THAT WAS PREJUDICIAL TO MACDONALD.  AND I3

HAD WONDERED THROUGH THE YEARS, YOU KNOW, WHY I WASN'T4

APPOINTED EARLIER OR SOME LAWYER APPOINTED EARLIER.5

Q. WELL, AT ANY RATE, YOU SAID TO HIM THAT YOU'D LIKE TO BE6

A LITTLE SHINING LIGHT, BUT YOU JUST DIDN'T KNOW THAT YOU7

COULD?8

A. WELL, THAT'S WHAT I WAS TALKING ABOUT.  9

Q. ALL RIGHT.  10

A. I WOULD HAVE LIKED TO HAVE FILLED HIM IN ON THE11

PROCEDURE, WHAT WAS HAPPENING UP HERE.12

Q. AND SOMETIME LATER AFTER THAT DID YOU DECIDE TO BECOME A13

LITTLE SHINING LIGHT?14

A. NO.  I DON'T WANT TO BE HERE.15

MR. BRUCE:  MAY I APPROACH THE BENCH, YOUR HONOR?16

THE COURT:  YES, SIR.17

(BENCH CONFERENCE ON THE RECORD.)18

MR. BRUCE:  YOUR HONOR, HAVING GIVEN THIS SOME19

THOUGHT SINCE WE HAD THE BENCH CONFERENCE EARLIER TODAY, I20

WOULD LIKE TO PROPOSE THAT THE COURT RECEIVE GOVERNMENT21

EXHIBIT 7010, WHICH IS THE SUPREME COURT DECISION WITH REGARD22

TO MR. LEONARD THAT I READ IN CHAMBERS.  AND I WOULD LIKE FOR23

THE COURT TO CONSIDER IT WHEN IT CONSIDERS HIS EVIDENCE AS --24

ALL THE EVIDENCE AS A WHOLE IN TERMS OF THE LIKELY CREDIBILITY25
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AND PROBABLE RELIABILITY THEREOF.   AND THEN I JUST -- I DON'T1

NEED TO MENTION IT IN OPEN COURT IF THE COURT WILL JUST ACCEPT2

IT.3

THE COURT:  DO YOU HAVE ANY OBJECTION TO THAT?4

MR. WIDENHOUSE:  NO.  I MEAN, I THINK IT COMES IN AS 5

THE EVIDENCE AS A WHOLE.6

THE COURT:  DO YOU WANT IT IN COURT?7

MR. WIDENHOUSE:  NO.  NO, NO.  OH, I'M SORRY.  I8

MISUNDERSTOOD.9

THE COURT:  THANK YOU.10

MR. WEST:  I SURE DON'T.11

MR. BRUCE:  AND IT'S A PUBLIC RECORD ANYWAY SO I'LL12

JUST LEAVE IT WITH THE COURT.13

THE COURT:  THANK YOU.14

MR. WEST:  THANK YOU. 15

MR. BRUCE:  THANK YOU. 16

THE COURT:  THANK YOU.17

(BENCH CONFERENCE CONCLUDED.)18

MR. BRUCE:  YOUR HONOR, BEFORE I CONCLUDE MY CROSS-19

EXAMINATION I WOULD LIKE TO MOVE INTO EVIDENCE THE EXHIBITS20

THAT WE HAVE USED WITH THIS WITNESS; 6076, WHICH IS THE FBI21

302; 7010, WHICH IS WHAT I JUST BROUGHT TO THE BENCH; 6077 --22

WELL, I HAVEN'T -- SORRY.23

THE COURT:  ALL RIGHT, SIR.24

(GOVERNMENT EXHIBITS NUMBER 6076 AND 701025
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WERE OFFERED AND ADMITTED INTO EVIDENCE.)1

MR. BRUCE:  I NEED TO ASK THE WITNESS ABOUT THIS.2

BY MR. BRUCE:3

Q. MR. LEONARD, DO YOU RECOGNIZE GOVERNMENT EXHIBIT 6077?4

A. YES.5

Q. IS THAT A HANDWRITTEN POEM THAT HELENA STOECKLEY WROTE6

AND GAVE TO YOU?7

A. YES.8

(GOVERNMENT EXHIBIT NUMBER 60779

WAS IDENTIFIED FOR THE RECORD.)10

Q. AND DO YOU HAVE IT DISPLAYED ON YOUR WALL OR SOMETHING?11

A. WELL, I DID AND I CAN EXPLAIN -- I CAN TELL YOU ABOUT12

THIS.13

Q. OKAY.  WAS IT DATED AUGUST 23RD, 1979?14

A. YES.  WELL, IT LOOKS LIKE THE 25TH, BUT IT COULD BE THE15

23RD.  I DON'T KNOW WHAT YOURS LOOKS LIKE.16

Q. WELL, ANYWAY, BASED ON YOUR RECOLLECTION, DID IT OCCUR --17

DID SHE WRITE IT AND DATE IT WHILE YOU WERE REPRESENTING HER?18

A. SHE WROTE IT ON THE STATIONARY THAT WAS IN THE CONFERENCE19

ROOM THAT WE WERE IN.20

Q. ACTUALLY, IT LOOKS LIKE THE COURT REPORTING PAPER,21

DOESN'T IT, IF YOU --22

A. YEAH.23

Q. OKAY.  AND DID YOU GIVE A COPY OF THIS TO JIM BLACKBURN24

AT SOME POINT?25
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A. WELL, THAT'S ANOTHER THING.  I DON'T REMEMBER DOING IT,1

BUT OBVIOUSLY I DID.  I TOLD YOU ABOUT THIS AND I TOLD OTHER2

PEOPLE ABOUT IT.  SHE GAVE ME THIS AND I ACTUALLY -- I MEAN, I3

REMEMBER HER GIVING IT TO ME AND I TOLD HER I THOUGHT IT WAS4

REALLY KIND OF A BEAUTIFUL WRITING.  AND SHE SAID IT'S YOURS5

AND I SAID, WELL, DO YOU MIND IF I FRAME IT AND PUT ON MY6

OFFICE WALL AND I DID.7

AND I DON'T KNOW -- YOU HANDED ME AN ENVELOPE THAT8

WAS ADDRESSED FROM ME TO JIM BLACKBURN CONTAINING THIS THING.9

Q. YOU'RE TALKING ABOUT WHEN I INTERVIEWED YOU ALONG WITH10

MS. COOLEY AND MR. CHEROKE ON AUGUST 24TH, 2012?11

A. YEAH.  AND SO THAT'S THE FIRST TIME THAT I LEARNED THAT I12

HAD MAILED IT TO BLACKBURN.13

Q. AND WE GAVE YOU A SEALED ENVELOPE THAT BLACKBURN HAD14

GIVEN US, IS THAT RIGHT?15

A. THAT'S HOW I UNDERSTAND -- THAT'S WHAT I UNDERSTAND.16

Q. AND YOU OPENED IT AND GAVE IT -- ALLOWED US TO READ IT?17

A. YES.  18

Q. ALL RIGHT.  19

A. AND I'VE GOT COPIES OF IT.20

MR. BRUCE:  ALL RIGHT.  WE WOULD MOVE GOVERNMENT21

EXHIBIT 6077 INTO EVIDENCE AND ALSO 7017.22

THE COURT:  ALL RIGHT.  THEY'RE ADMITTED.23

(GOVERNMENT EXHIBITS NUMBER 6077 AND 7017 24

WERE OFFERED AND ADMITTED INTO EVIDENCE.)25
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MR. BRUCE:  AND 7015, WHICH ARE THE EMAILS THAT WERE1

DISCUSSED EARLIER, AND EXHIBIT 7000, WHICH IS THE EXCERPT WE2

USED FROM MR. MORRIS'S BOOK.  AND AT THIS POINT WE HAVE NO3

FURTHER QUESTIONS ON CROSS.4

THE COURT:  ALL RIGHT.  MR. WILLIAMS (SIC).5

(GOVERNMENT EXHIBITS NUMBER 7015 AND 70006

WERE OFFERED AND ADMITTED INTO EVIDENCE.)7

MR. WIDENHOUSE:  VERY BRIEFLY, YOUR HONOR.  THANK8

YOU.9

R E D I R E C T   E X A M I N A T I O N 3:56 P.M.10

BY MR. WIDENHOUSE:11

Q. JUST A HALF A DOZEN QUESTIONS, MR. LEONARD.  I TAKE IT12

FROM YOUR TESTIMONY, THIS WAS A FAIRLY UNUSUAL COURT13

APPOINTMENT?14

A. YEAH.15

Q. I MEAN, YOU DON'T USUALLY GET APPOINTED, I ASSUME, TO16

REPRESENT A WITNESS AS OPPOSED TO --17

A. THAT'S THE ONLY TIME I'VE EVER BEEN APPOINTED TO18

REPRESENT A WITNESS.19

Q. AND YOUR PLAN WITH RESPECT TO HER WAS WHAT?20

A. HERE'S WHAT I KNOW I KNOW AND THAT WAS THAT SHE WAS A21

MATERIAL WITNESS, SHE HAD BEEN ARRESTED, THAT SHE WAS SUBJECT22

TO RECALL, AND I WAS GOING TO REPRESENT HER.  AND SO -- AND 23

THAT MIGHT HAVE BEEN UNUSUAL TO BE APPOINTED TO A MATERIAL24

WITNESS, BUT SHE WAS A PRETTY UNUSUAL PERSON HERSELF AND IT25
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WAS KIND OF CHALLENGING.1

AND SO, YOU KNOW, WE WENT FROM THERE, WHICH INVOLVED2

TRYING TO GET HER TO TALK TO ME AND TELL ME THE TRUTH AND STAY3

AROUND.  I MEAN, I WAS VERY MUCH AFRAID THAT SOMEBODY WOULD GO4

PICK HER UP AT THE HOTEL ONE DAY AND SHE WAS GONE AND I'D HAVE5

TO EXPLAIN THAT TO JUDGE DUPREE.6

Q. OKAY.  AND WHY WAS IT IMPORTANT FOR HER TO TELL YOU --7

A. WELL, I WANTED TO KNOW -- 8

Q. -- HER INVOLVEMENT?9

A. I'M SORRY.10

Q. HER INVOLVEMENT, IF ANY.11

A. WELL, I WANTED TO KNOW -- THE QUESTION WAS NOT TELL ME12

WHAT YOU'VE DONE AND TELL ME ABOUT THESE CRIMES.  THE QUESTION13

WAS WHAT WILL YOUR TESTIMONY BE IF YOU'RE GOING TO BE RECALLED14

AS A WITNESS SO THAT I COULD ADVISE HER ON WHETHER OR NOT SHE15

TESTIFIED.16

AND, YOU KNOW, I PROBABLY WOULD HAVE ADVISED HER ON17

HOW TO TESTIFY, HOW TO PRESENT WHATEVER SHE WAS SAYING IF THAT18

WAS THE CASE.  I MEAN, I JUST NEEDED TO KNOW WHAT SHE WAS19

GOING TO SAY SO I COULD ADVISE HER PROPERLY SO SHE WOULD20

PRESENT HERSELF THE WAY SHE WANTED TO PRESENT HERSELF.21

Q. AND ONCE YOU HAD ACCOMPLISHED THAT, ONCE YOU HAD GOTTEN22

HER TO TELL YOU WHAT SHE WOULD TESTIFY TO AND YOU HAD COME UP23

WITH A PLAN OF ASSERTING A FIFTH AMENDMENT PRIVILEGE, WAS24

THERE ANYTHING ELSE FOR YOU TO DO OTHER THAN, IN JUDGE25
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DUPREE'S WORDS, CADDY HER AROUND THE REST OF THE WEEK?1

A. NO, AND I DIDN'T -- YOU KNOW, I WAS GLAD TO HAVE A PLAN2

AND THAT WAS IT.  AND I DIDN'T WANT TO PUSH MY LUCK WITH THAT3

AS FAR AS, YOU KNOW, WHATEVER.  I WANTED -- I HAD THIS PLAN,4

THIS WAS GOING TO BE THE PLAN, AND THAT WAS IT.  AND HE MAY5

HAVE USED THE WORD CADDY, HE USED THE WORD BABYSIT TOO.6

Q. AND MR. BRUCE ASKED YOU WHY YOU WEREN'T CALLING THE STATE7

BAR BACK THEN.  DID YOU HAVE ANY REASON TO QUESTION WHAT YOUR8

DUTY WAS ONCE SHE TOLD YOU THE EXTENT OF WHAT HER TESTIMONY9

WOULD BE IF SHE WERE CALLED AGAIN?10

A. SHE TOLD ME TWO DIFFERENT THINGS AND SO MY -- TO ME, IT11

WAS MY DUTY -- I DIDN'T SEE A DUTY TO GO AND SAY, HEY, THIS12

WITNESS WHO I DIDN'T REPRESENT IS NOW SAYING SUCH AND SUCH13

BECAUSE SHE WAS -- PART OF IT SEEMED TO BE WHAT SHE HAD14

TESTIFIED TO BEFORE JUDGE DUPREE OR BEFORE THE JURY.  15

AND SO -- AND SHE HAD A HISTORY, AS I UNDERSTOOD, OF16

TELLING PEOPLE THAT SHE WAS THERE AND THEN APPARENTLY ON THE17

WITNESS STAND SHE DIDN'T INCRIMINATE HERSELF.18

Q. OKAY.  I TAKE IT THAT AT THAT TIME YOU HAD A CLEAR19

UNDERSTANDING OF YOUR DUTY WITH RESPECT TO ATTORNEY-CLIENT20

PRIVILEGE?21

A. YEAH.22

Q. AND ARE YOU TELLING US THAT YOUR MEMORY IS CLEAR ABOUT23

EVERYTHING YOU PUT IN YOUR AFFIDAVIT?24

A. WHAT I PUT IN MY AFFIDAVIT IS WHAT I AM WILLING TO25
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TESTIFY TO.1

MR. WIDENHOUSE:  THANK YOU, YOUR HONOR.  NO FURTHER2

QUESTIONS.3

THE COURT:  MR. BRUCE.4

MR. BRUCE:  JUST TO FOLLOW UP ON ONE POINT.5

R E C R O S S  -  E X A M I N A T I O N 4:02 P.M.6

BY MR. BRUCE:7

Q. MR. WIDENHOUSE ASKED YOU IF IT WAS CLEAR TO YOU WHAT YOUR8

DUTY WAS WITH RESPECT TO THIS INFORMATION YOU RECEIVED WHEN9

YOU GOT IT IN 1979.10

A. OKAY.11

Q. IS THAT RIGHT?12

A. I THINK THAT'S WHAT HIS QUESTION WAS.13

Q. AND YOU ANSWERED YES?14

A. YEAH.15

Q. WHICH WAS TO TELL NO ONE AND TELL HER TO PLEAD THE FIFTH?16

A. UH-HUH.17

Q. NOW, IN 2007, WHEN MR. MILES SENT THE INQUIRY TO THE BAR18

SAYING WHAT IF AN ATTORNEY LEARNS WHILE THE TRIAL IS STILL19

GOING ON THAT HIS CLIENT HAS PERJURED HERSELF AND THAT TRUE20

INFORMATION WOULD EXCULPATE THE DEFENDANT AND THEY SAY YOUR21

DUTY WAS TO MAKE IT KNOWN TO THE TRIBUNAL BEFORE IT PREJUDICED22

THE THIRD PARTY, IN ESSENCE, ISN'T THAT WHAT IT SAYS?23

A. YEAH.24

Q. SO, MY QUESTION TO YOU IS HOW DO YOU KNOW YOUR DUTY25
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WASN'T THIS?  THE SAME THING THAT THE BAR SAID IN 2007, HOW DO1

YOU KNOW THAT WASN'T YOUR DUTY IN 1979?2

A. YOU MEAN TO GO BACK AND CORRECT THE RECORD, YOU KNOW,3

LIKE MS. STOECKLEY SAID ONE THING LAST WEEK AND NOW SHE'S4

TELLING ME THAT PLUS SOMETHING ELSE AS WELL?  IS THAT YOUR5

QUESTION?6

Q. MY QUESTION IS IF YOU CONSULTED NO ONE, NOT THE STATE7

BAR, NOT JUDGE DUPREE, NOT ANYONE, HOW DO YOU KNOW IF YOUR8

DUTY AS A LAWYER WAS DIFFERENT IN '79, THAN THE STATE BAR SAID9

IT WAS IN 2007?10

A. WELL, YOU KNOW, I'M GOING TO ANSWER THIS WITH WHAT I11

UNDERSTAND THE ETHICS WERE AT THE TIME AND HOW THEY'VE12

CHANGED.  THE ETHICS WERE THAT -- AND THE LAWYERS -- I MEAN,13

I'M TELLING YOU ALL SOMETHING YOU KNOW.14

Q. I'M SORRY?15

A. I'M TELLING YOU ALL -- I'M TELLING YOU SOMETHING YOU KNOW16

I THINK, BUT THE ETHICS WERE YOU COULD NOT LET YOUR CLIENT GET17

ON THE WITNESS STAND AND TELL A FALSEHOOD THAT YOU KNEW TO BE18

A FALSEHOOD.  YOU HAD TO -- MY UNDERSTANDING WAS THAT YOU HAD19

TO WITHDRAW IF THAT WAS GOING TO HAPPEN.  AND YOU DON'T GO20

TELLING THE JUDGE, WELL, I'M GETTING READY TO WITHDRAW BECAUSE21

MY CLIENT'S GETTING READY TO TELL YOU SOMETHING THAT'S NOT22

TRUE.  YOU JUST WITHDRAW.  THE JUDGE WOULD GRANT THE MOTION TO23

WITHDRAW.24

AND THE ISSUE OF SOMEBODY CORRECTING THE RECORD OF25
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SOMEBODY WHO YOU DID NOT REPRESENT AT THE TIME THEY MADE --1

YOU KNOW, YOU'RE A SUBSEQUENT ATTORNEY AND YOU WERE NOT2

REPRESENTING THEM WHEN THEY MADE THAT MISREPRESENTATION AND3

NOW YOU ARE REPRESENTING THEM.  4

AND WHAT I LEARNED FROM THE STATE BAR IS YOU NEED TO5

LOOK AT IT AS CONTINUING REPRESENTATION.  THIS HABEAS -- I6

DON'T -- I TAKE IT THIS IS A HABEAS ACTION HERE, BUT IT'S A7

CONTINUATION OF THE SAME 75-CR CASE.   AND I WAS TOLD THE WAY8

TO HANDLE IT IN THAT SITUATION EVEN WHEN YOUR CLIENT IS DEAD9

THAT YOU GET -- YOU SHOULD NOT TESTIFY, BUT YOU SHOULD LET THE10

JUDGE KNOW, YOU KNOW -- YOU KNOW, LET HIM KNOW THAT YOU'VE GOT11

A CONFLICT RIGHT THERE.12

Q. YOU WERE TOLD THAT IN 2007?13

A. I THINK SO.14

Q. BUT YOU DIDN'T EVEN MAKE AN INQUIRY IN 1979?15

A. NO.16

MR. BRUCE:  NO FURTHER QUESTIONS.17

THE COURT:  MR. WILLIAMS, DO YOU WANT TO MOVE IN18

YOUR EXHIBIT 5112 AND 5113?19

MR. WILLIAMS:  YES, SIR, YOUR HONOR.20

THE COURT:  ALL RIGHT.  THEY'RE ADMITTED.21

(DEFENSE EXHIBITS NUMBER 5112 AND 511322

WERE OFFERED AND ADMITTED INTO EVIDENCE.)23

MR. WILLIAMS:  THANK YOU, YOUR HONOR.  AND IF I24

COULD BE HEARD JUST BRIEFLY ON THAT POINT AS WELL.  YOUR25
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HONOR, THE GOVERNMENT EARLIER TODAY ADMITTED GOVERNMENT1

EXHIBIT 6075, WHICH WAS A PSYCHOLOGICAL REPORT ON DR.2

MACDONALD FROM HIRSCH SILVERMAN, A GOVERNMENT HIRED EXPERT3

BACK IN 1979.  THIS WAS NOT ON THEIR EXHIBIT LIST AND SO WE4

DID NOT KNOW ABOUT IT.  WE'RE NOT OBJECTING TO IT ON THAT5

BASIS.  I UNDERSTAND THE EVIDENCE AS A WHOLE.6

BUT IN FAIRNESS, YOUR HONOR, WE WOULD PROPOSE TO7

OFFER DEFENSE EXHIBIT 5114, A REPORT FROM DR. JAMES MACK FROM8

JUNE OF 1979, SAYING THAT DR. MACDONALD SHOWED NO SIGNS OF9

PSYCHOSIS OR PSYCHOPATHY AND ALSO THAT HE SHOWED NO INDICATION10

OF A MOTIVATION FOR TAKING THE LIVES OF HIS WIFE AND CHILDREN. 11

YOUR HONOR, WE WOULD JUST CONTEND IN FAIRNESS.12

THE COURT:  THAT'S ADMITTED.13

(DEFENSE EXHIBIT NUMBER 5114 WAS14

OFFERED AND ADMITTED INTO EVIDENCE.)15

MR. WILLIAMS:  THANK YOU, AND I'LL HAVE COPIES FOR16

THE PARTIES WHEN I GET TO A PRINTER.17

THE COURT:  ALL RIGHT.  NOW, COUNSEL, HOW LONG DO18

YOU WANT TO ARGUE THE CASE?19

MR. BRUCE:  YOUR HONOR, WE WOULD LIKE A VERY LONG20

TIME.  WE -- NOT MUCH HAS BEEN PRESENTED ON THE UNSOURCED HAIR21

AND OUR PLAN ON THAT HAS BEEN TO HAVE MR. MURTAGH ARGUE AT22

SOME LENGTH TO THE COURT ABOUT, NUMBER ONE, SOME OF THE TRIAL23

EVIDENCE, WHICH IS PART OF THE EVIDENCE AS A WHOLE AND THE24

UNSOURCED HAIR.  AND WE THINK THAT MAY TAKE A COUPLE OF HOURS.25
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THE COURT:  YES, I'VE READ YOUR EVIDENCE IN THAT1

REGARD VERY CAREFULLY, YOUR AFFIDAVITS, ET CETERA.2

MR. BRUCE:  ALL RIGHT.  AND THEN WE ALSO WOULD LIKE3

TO ARGUE ON THE BRITT CLAIM.  SO, WE WOULD ASK FOR THREE4

HOURS, YOUR HONOR.5

THE COURT:  MR. WIDENHOUSE.6

MR. WIDENHOUSE:  I CERTAINLY WON'T NEED THREE HOURS,7

MAYBE AN HOUR AND A HALF.8

THE COURT:  YOU WON'T NEED THREE HOURS?9

MR. WIDENHOUSE:  NO.10

THE COURT:  WELL, I'M GOING TO GIVE YOU EACH THREE11

HOURS SO YOU CAN USE IT IF YOU NEED IT.  12

MR. WIDENHOUSE:  I ASSUME YOU WON'T BE MAD IF I13

DON'T TAKE THREE HOURS.14

THE COURT:  WON'T DO THAT AT ALL.  DO YOU ALL WANT15

TO ARGUE THIS TOMORROW OR DO YOU WANT TO HAVE A DAY'S REST IN16

BETWEEN YOUR ARGUMENTS?17

MR. BRUCE:  THE GOVERNMENT WOULD LIKE TO DO IT18

TOMORROW, YOUR HONOR.19

MR. WIDENHOUSE:  THAT'S FINE, YOUR HONOR.  20

THE COURT:  ALL RIGHT.  21

MR. WIDENHOUSE:  YOUR HONOR, I WANT TO MAKE SURE IF22

I'M SUPPOSED TO OPEN, I ASSUME I CAN RESERVE SOME OF MY TIME23

TO RESPOND?24

THE COURT:  YES, SIR.25
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MR. WIDENHOUSE:  THANK YOU.1

MR. BRUCE:  YOUR HONOR, WE HAVE ONE MORE EXHIBIT TO2

OFFER IF WE COULD.  THIS IS A COMPILATION -- THIS IS A3

COMPILATION OF JEFFREY MACDONALD'S TESTIMONY FROM THE TRIAL4

AND WE WANT TO OFFER IT AS EVIDENCE AS A WHOLE.  IT'S5

GOVERNMENT EXHIBIT 6073.6

THE COURT:  WELL, I'LL CERTAINLY ACCEPT IT.7

(GOVERNMENT EXHIBIT NUMBER 6073 WAS8

OFFERED AND ADMITTED INTO EVIDENCE.)9

MR. BRUCE:  ALL RIGHT.  THANK YOU, YOUR HONOR.10

THE COURT:  NOW, COUNSEL -- YOU MAY STEP DOWN, MR.11

LEONARD.12

THE WITNESS:  THANK YOU.13

MR. WIDENHOUSE:  AND MAY HE BE EXCUSED, YOUR HONOR?14

MR. BRUCE:  NO OBJECTION.15

THE COURT:  YES, SIR.16

MR. WEST:  THANK YOU, YOUR HONOR.17

THE COURT:  I WANT TO READ THE MANDATE FROM THE18

FOURTH CIRCUIT BACK TO THIS COURT.  THUS, THE COURT MUST MAKE19

ITS SECTION 2244(2)(b)(1) OR 2255(h) DETERMINATION, UNBOUNDED20

BY THE RULES OF ADMISSIBILITY THAT WOULD GOVERN AT TRIAL,21

BASED ON ALL OF THE EVIDENCE, INCLUDING THAT ALLEDGED TO HAVE22

BEEN ILLEGALLY ADMITTED AND THAT TENABLY CLAIMED TO HAVE BEEN23

WRONGLY EXCLUDED OR TO HAVE BECOME AVAILABLE ONLY AFTER THE24

TRIAL OR, TO SAY IT ANOTHER WAY, THE COURT MUST CONSIDER ALL25
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OF THE EVIDENCE, OLD AND NEW, INCRIMINATING AND EXCULPATORY,1

WITHOUT REGARD TO WHETHER IT WOULD NECESSARILY BE ADMITTED2

UNDER THE EVIDENTIARY RULES.  THAT'S A VERY BROAD, BROAD3

STATEMENT.4

IN DIRECTING MR. LEONARD TO TESTIFY, I'VE CONSIDERED5

THAT LANGUAGE AND I'VE ALSO CONSIDERED THE FACT THAT THE6

CLIENT, MS. STOECKLEY, IS DEAD, HER MOTHER AND FATHER ARE7

DEAD, HER BROTHER HAS SUGGESTED THAT IT BE ADMITTED.  8

WHEREAS, THE MOVANT, MR. MACDONALD, HAS THREE LIFE9

SENTENCES TO EXPIRE AHEAD OF HIM.  10

IT IS MY BEST JUDGMENT THAT THOSE EXTRAORDINARY11

CONDITIONS REQUIRE THE PRIVILEGE TO BE WAIVED AT THIS TIME.  12

I THINK THAT THE QUESTION OF INNOCENCE TRUMPS OTHER13

ASPECTS OF THE PRIVILEGE, PARTICULARLY WHEN I DO NOT SEE HOW14

THE CLIENT OR HER FAMILY IS GOING TO BE HARMED.  15

THE FOURTH CIRCUIT MAY WELL THINK DIFFERENTLY, I16

UNDERSTAND THAT, BUT I WANTED YOU ALL TO KNOW THE REASONS FOR17

MY JUDGMENT IN THAT REGARD.18

NOW, IS THERE ANYTHING ELSE WE NEED TO TAKE UP19

TONIGHT, COUNSEL?20

MR. WIDENHOUSE:  NO, YOUR HONOR.21

MR. BRUCE:  NOT FROM THE GOVERNMENT, YOUR HONOR.  DO22

WE START AT NINE O'CLOCK TOMORROW MORNING?23

THE COURT:  YES, SIR.  24

(PAUSE.)25
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THE COURT:  NOW, I'LL JUST READ THIS.  THIS IS --1

WELL, AS I GATHER IT, IT DESCRIBES THE GATEWAY CLAIM.  IT SAYS2

THE FACTS UNDERLYING THE CLAIM IF PROVEN AND VIEWED IN THE3

LIGHT OF THE EVIDENCE AS A WHOLE WOULD BE SUFFICIENT TO4

ESTABLISH BY CLEAR AND CONVINCING EVIDENCE THAT BUT FOR5

CONSTITUTIONAL ERROR NO REASONABLE FACT FACTOR WOULD HAVE6

FOUND THE APPLICANT GUILTY OF THE UNDERLYING OFFENSE. 7

DO YOU AGREE WITH THAT?8

MR. WIDENHOUSE:  YES, YOUR HONOR.9

THE COURT:  MR. BRUCE, DO YOU AGREE WITH THAT?10

MR. BRUCE:  YES, YOUR HONOR.11

THE COURT:  AND THAT'S WHAT WE'RE HERE TO DETERMINE,12

IS THAT CORRECT?13

MR. BRUCE:  YES, YOUR HONOR.14

MR. WIDENHOUSE:  (NODS HEAD.)15

THE COURT:  I HAVE HAD DIFFERENT PEOPLE TRY TO16

EXPLAIN TO ME A GATEWAY CLAIM TO ACTUAL INNOCENCE, BUT MY17

UNDERSTANDING OF IT CONFORMS TO THE LANGUAGE THAT I READ TO18

YOU.  I JUST WANT TO BE SURE THAT YOU ALL -- YOU'RE ON THE19

SAME PAGE.20

MR. WIDENHOUSE:  WELL, THAT'S WHAT THE FOURTH21

CIRCUIT SAYS.  SO, I THINK WE'RE ON THE SAME PAGE.22

THE COURT:  THANK YOU, MR. WIDENHOUSE.  WELL,23

COUNSEL, I'VE ENJOYED WORKING WITH YOU AND WE'LL SEE YOU24

TOMORROW MORNING.25
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MR. BRUCE:  THANK YOU, YOUR HONOR.1

THE COURT:  TAKE A RECESS TILL NINE O'CLOCK.2

(WHEREUPON, THESE PROCEEDINGS RECESSED AT 4:14 P.M.,3

TO RECONVENE AT 9:00 A.M., ON SEPTEMBER 25, 2012.)4

 I CERTIFY THAT THE FOREGOING IS A TRUE AND ACCURATE
TRANSCRIPT OF SAID PROCEEDINGS.

/s/ STACY SCHWINN, CCR, CVR-M  11/19/12  
STACY SCHWINN, CCR, CVR-M     DATE
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September 25, 2012

P R O C E E D I N G S 9:00 A.M.1

(DEFENDANT PRESENT.)2

          THE COURT:  GOOD MORNING, EVERYONE.  PLEASE BE3

SEATED.  YOU HAVE RESTED, MR. WIDENHOUSE?4

          MR. WIDENHOUSE:  I'M SORRY?5

          THE COURT:  YOU HAVE RESTED YOUR CASE?6

          MR. WIDENHOUSE:  YES, SIR.7

          THE COURT:  ALL RIGHT.  I'LL BE GLAD TO HEAR FROM8

YOU.9

          MR. WIDENHOUSE:  WELL, I GUESS I HAVEN'T COMPLETELY. 10

I WILL ALERT THE COURT THAT WE DID GET A COPY LAST NIGHT OF11

THE LETTER THAT WENDY ROUDER REFERRED TO THAT JUDGE DUPREE HAD12

WRITTEN HER.  WE SENT A COPY TO THE GOVERNMENT WHEN WE GOT IT13

LAST NIGHT.   AND WE'VE MARKED THAT AS EXHIBIT 5115.  AND SO14

WE WOULD OFFER THAT AS PART OF THE EVIDENCE AS A WHOLE.15

          THE COURT:  ALL RIGHT.  IT'S ADMITTED.  NOW, YOU'VE16

RESTED?17

(DEFENSE EXHIBIT NUMBER 5115 WAS18

OFFERED AND ADMITTED INTO EVIDENCE.)19

          MR. WIDENHOUSE:  MAY IT PLEASE THE COURT, THIS CASE20

HAS BEEN AND UNDOUBTEDLY WILL CONTINUE TO BE ONE OF21

FASCINATION AND PUBLIC CURIOSITY.  IT HAS SPAWNED BOOKS.  IT22

HAS SPAWNED MOVIES AND ENDLESS COMMENTARY.  23

IT IS MOST CRITICAL TO OUR CLIENT, JEFFREY24

MACDONALD, AND SIMILARLY IT IS IMPORTANT TO THE GOVERNMENT. 25

-3408-

Appeal: 15-7136      Doc: 31-3            Filed: 08/16/2016      Pg: 561 of 740 Total Pages:(2001 of 2180)



Page 1244

September 25, 2012

BUT THE TASK FOR THE COURT IS TO SET ASIDE THE HYPE AND THE1

CURIOSITY AND FOCUS ON THE FACTUAL AND LEGAL ISSUES IN A CALM2

AND SOBER WAY.  3

AS DIFFICULT AS IT MAY BE, THE COURT MUST TREAT THIS4

MATTER AS AN ORDINARY, RUN OF THE MILL CRIMINAL CASE, ASSUMING5

THERE IS ANY SUCH THING AS AN ORDINARY, RUN OF THE MILL6

CRIMINAL CASE.7

          WHEN ALL IS SAID AND DONE, THE COURT MUST EVALUATE8

THE EVIDENCE SUPPORTING THE TWO CLAIMS INVOLVED HERE IN THE9

CONTEXT OF THE EVIDENCE AS A WHOLE, AS IT WOULD IN A CASE10

WHERE THERE'S NO BOOKS, NO GLARE OF MEDIA LIGHTS, NO11

OUTPOURING OF PUBLIC CURIOSITY.  IT IS A DAUNTING TASK, BUT12

ONE THAT WE KNOW THE COURT WILL PERFORM.13

          AS YOU KNOW, YOUR HONOR, WE HAVE BEEN HERE FOR THE14

LAST WEEK AND CHANGE ON TWO BASIC CLAIMS, WHAT WE NOW CALL THE15

UNSOURCED HAIRS CLAIM AND THE BRITT CLAIM, ALL WITHIN THE16

AMBIT OF THE EVIDENCE AS A WHOLE.  17

AND AS I NOTED IN MY OPENING TO YOU LAST WEEK, THE18

FOURTH CIRCUIT REMINDED US OF WHAT JUDGE MURNAGHAN SAID ABOUT19

THIS CASE WHEN IT WENT UP ON DIRECT APPEAL, THAT IT PROVOKED A20

STRONG UNEASINESS IN HIM.  AND HE POINTED OUT THAT THE WAY IN21

WHICH A FINDING OF GUILT IS REACHED IS, IN OUR ENDURING SYSTEM22

OF LAW, AT LEAST AS IMPORTANT AS THE FINDING OF GUILT ITSELF,23

AND MACDONALD WOULD HAVE HAD A FAIRER TRIAL IF THE STOECKLEY24

RELATED TESTIMONY WOULD HAVE BEEN ADMITTED.25
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          WE NOW KNOW FROM HEARING WENDY ROUDER TESTIFY AND 1

MENTION ON CROSS-EXAMINATION THAT SHE HAD RECEIVED A LETTER2

FROM JUDGE DUPREE, WHICH WE'VE OFFERED INTO EVIDENCE AS3

DEFENDANT'S EXHIBIT 5115, WHERE HE TELLS HER THAT HE WAS4

CONFIDENT THE JURY WAS GOING TO ACQUIT.  5

SO, WE HAVE COMMENTS FROM BOTH AN APPELLATE JUDGE6

AND THE TRIAL JUDGE, SUGGESTING AN UNEASINESS, A NOTION OF AT7

LEAST THE CLOSENESS OF THE EVIDENCE WHEN IT WAS PRESENTED AT8

TRIAL.9

          HAVING HEARD THE TESTIMONY OVER THE LAST SEVERAL10

DAYS, I THINK JUDGE MURNAGHAN WOULD BE MORE THAN UNEASY, FOR11

NOW THERE IS MORE THAN THE ABSENCE OF STOECKLEY RELATED12

TESTIMONY.  NOW, THERE'S THE ABSENCE OF TESTIMONY BY STOECKLEY13

HERSELF.  AND WE FOUND THAT DRAMATICALLY ILLUSTRATED14

YESTERDAY, I THINK, IN THE TESTIMONY OF JERRY LEONARD.  15

          OUR POSITION IS BOTH THE BRITT CLAIM AND THE16

UNSOURCED HAIRS CLAIM TAKEN TOGETHER AND SEPARATELY IN THE17

CONTEXT OF THE EVIDENCE AS A WHOLE NOW HAS SHOWN BY CLEAR AND18

CONVINCING EVIDENCE THAT NO REASONABLE JUROR WOULD HAVE FOUND19

JEFFREY MACDONALD GUILTY IF THAT JURY HAD HEARD THIS NEW20

EVIDENCE, BOTH THE UNSOURCED HAIRS EVIDENCE AND THE EVIDENCE21

REGARDING WHAT MS. STOECKLEY TOLD HER LAWYER IN THE -- UNDER22

THE UMBRELLA OF THE ATTORNEY-CLIENT PRIVILEGE AND TOLD HER23

MOTHER IN A SITUATION WHERE SHE BELIEVED SHE WAS DYING.24

          WE AGREED YESTERDAY, I THINK, ON THE STANDARD THAT25
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THE FOURTH CIRCUIT HAS DIRECTED US TO USE.  AND AS I1

UNDERSTAND IT, THE STANDARD TELLS US THAT -- OR THE TRACKING2

THAT THE FOURTH CIRCUIT TELLS US WE MUST FOLLOW IS THAT WE3

HAVE TO PRODUCE SOME NEW EVIDENCE THAT NO REASONABLE FACT4

FINDER WOULD HAVE FOUND JEFFREY MACDONALD GUILTY OF THE5

OFFENSE IF THEY HAD HEARD THE EVIDENCE.  PUT ANOTHER WAY, NO6

REASONABLE JUROR WOULD HAVE FOUND JEFFREY MACDONALD GUILTY7

BEYOND A REASONABLE DOUBT IF THEY HEARD THAT EVIDENCE.8

          IT MEANS THAT THE NEW EVIDENCE, THE BRITT CLAIM,9

PARTICULARLY WHAT WE HEARD YESTERDAY FROM JERRY LEONARD, AND10

THE UNSOURCED HAIRS MUST SHOW BY CLEAR AND CONVINCING EVIDENCE11

COMPELLING EVIDENCE OF A REASONABLE DOUBT.  AND I THINK THAT'S12

WHAT WE HAVE SHOWN THROUGH OUR EVIDENCE.13

          NOW, I THINK WE'VE TRIED TO KEEP THE FOCUS OF THE14

HEARING CLEAR.  I THINK WE TRIED TO KEEP IT ON THOSE TWO15

CLAIMS.  16

IF WE HAD TRIED TO PUT ON LIVE WITNESSES ABOUT EVERY17

PIECE OF EVIDENCE THAT MIGHT BE COMPRISED IN THIS NOTION OF18

THE EVIDENCE AS A WHOLE, IF THE GOVERNMENT AND THE DEFENSE HAD19

DONE THAT, WE'D BE HERE UNTIL SOME TIME IN 2013 TRYING TO GET20

ALL THAT EVIDENCE IN.  21

I DON'T THINK THAT'S WHAT THE HEARING WAS ABOUT.  I22

THINK IT WAS ABOUT PUTTING ON EVIDENCE SO YOU COULD ASSESS23

CREDIBILITY ABOUT THOSE TWO CLAIMS AND THEN YOU COULD WEIGH24

THOSE TWO CLAIMS WITHIN THE CONTEXT OF THE EVIDENCE AS A25
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WHOLE, WHICH WAS WHY WE HAD ASKED TO BE ALLOWED TO DO A POST-1

TRIAL MEMORANDUM PULLING WHAT WE BELIEVE TO BE THE EVIDENCE AS2

A WHOLE TOGETHER AND, OF COURSE, THE GOVERNMENT WOULD BE ABLE3

TO DO THE SAME.  THEN THE COURT CAN LOOK AT THOSE DOCUMENTS,4

EVALUATE THIS EVIDENCE AS A WHOLE, AND MAKE A DETERMINATION OF5

WHETHER WE HAVE PROVED OUR CLAIM IN THIS CASE.  AND, OF6

COURSE, WE DO BEAR THE BURDEN OF PROOF.  I CERTAINLY7

ACKNOWLEDGE THAT.  8

          DR. MACDONALD HAS ALWAYS STATED FROM THE VERY9

BEGINNING THROUGH TODAY THAT FOUR INTRUDERS CAME INTO HIS10

HOUSE ON THAT NIGHT.  11

THERE WAS SOME EVIDENCE OF INTRUDERS THAT WAS12

PRESENTED AT TRIAL.  WE NOW KNOW FROM THE TESTIMONY OF JERRY13

LEONARD AND GENE STOECKLEY THAT HELENA STOECKLEY SAID IN TWO14

SITUATIONS, THAT I WOULD SUBMIT TO THE COURT, EXHIBIT THE15

HIGHEST DEGREE OF TRUSTWORTHINESS, A STATEMENT TO ONE'S16

ATTORNEY CLOAKED WITH THE PROMISE OF PROTECTION OF17

CONFIDENTIALITY, WHICH I THINK WHATEVER ONE MAY SAY ABOUT18

JERRY LEONARD'S APPROACH IN THIS CASE AND HIS TESTIMONY19

YESTERDAY, HE HONORED THE ATTORNEY-CLIENT PRIVILEGE.  HE HAD20

THAT INFORMATION IN 1979.  HE DIDN'T DISCLOSE IT UNTIL YOU21

DIRECTED HIM TO.  AND IT WAS A DECISION, I THINK, YOU DID NOT22

TAKE LIGHTLY TO REMOVE THE ATTORNEY-CLIENT PRIVILEGE.  AND I23

CERTAINLY WOULD AGREE THAT IT'S NOT SOMETHING THAT SHOULD BE24

TAKEN LIGHTLY BECAUSE I THINK THE ATTORNEY-CLIENT PRIVILEGE IS25
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VIRTUALLY SACRED TO THOSE WHO PRACTICE LAW BECAUSE IN ORDER1

FOR US TO BE ABLE TO REPRESENT SOMEONE EFFECTIVELY, WE HAVE TO2

BE ABLE -- WE HAVE TO HAVE THEM BE ABLE TO TELL US THE TRUTH. 3

WE HAVE TO KNOW WHAT THEY KNOW.  WE HAVE TO KNOW THE FACTS SO4

THAT WE CAN PROVIDE EFFECTIVE REPRESENTATION.  5

IT'S THE SAME WAY WE TALK ABOUT A STATEMENT IN THE6

COURSE OF MEDICAL DIAGNOSIS OR TREATMENT BEING INHERENTLY7

TRUSTWORTHY.  GENERALLY SPEAKING, PEOPLE AREN'T GOING TO LIE8

TO THEIR DOCTOR ABOUT WHAT'S GOING ON BECAUSE THEY WANT THEIR9

DOCTOR TO TREAT SOMETHING THAT'S WRONG WITH THEM.  AND IN10

ORDER TO ACHIEVE THAT, WE BELIEVE, THE LAW BELIEVES, THAT A11

PATIENT WOULD TELL THE DOCTOR THE TRUTH SO THAT THEY WOULD GET12

THAT KIND OF TREATMENT.13

          THE SAME THING IS TRUE ABOUT THE ATTORNEY-CLIENT14

PRIVILEGE, WE PROTECT IT, WE HONOR IT, BECAUSE WE WANT CLIENTS15

TO BE ABLE TO TELL THEIR LAWYERS THE TRUTH WITHOUT THE FEAR16

THAT WHAT THEY TELL THEIR LAWYER WILL BE DISCLOSED.17

SO, WE THINK THAT WHAT MS. STOECKLEY TOLD MR.18

LEONARD IN 1979, THE MOST IMPORTANT TIME IN THE TIMELINE OF19

THIS CASE, HAS THIS AMBIT OF TRUSTWORTHINESS ON TOP OF IT.20

          NOW, SHE MENTIONS THE BROKEN HOBBY HORSE.  AND WE21

HAVE HEARD TIME AND TIME AGAIN ABOUT WHETHER THE HOBBY HORSE22

WAS BROKEN OR NOT, WHICH I THINK REALLY DOESN'T MAKE A WHOLE23

LOT OF DIFFERENCE.  24

THE POINT IS NOT WHETHER SHE WOULD HAVE TESTIFIED25
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ABOUT A HOBBY HORSE AND WHETHER IT WAS BROKEN OR NOT AND1

WHETHER -- IF SHE DID AND WAS WRONG ABOUT THAT, THAT MIGHT BE2

FODDER FOR IMPEACHMENT, BUT THE IMPORTANCE OF HER STATEMENT TO3

MR. LEONARD IS I WAS THERE.  THOSE THREE WORDS, I WAS THERE.  4

AND IN THE WORDS OF ONE OF THE GOVERNMENT'S OWN5

WITNESSES, MR. MCGINNISS, THAT WOULD HAVE BEEN THE HOLY GRAIL6

FOR THE DEFENSE.  THOSE WERE HIS WORDS, THE HOLY GRAIL.  7

AND, IN FACT, IT IS THE HOLY GRAIL FOR THE DEFENSE8

IN THIS CASE BECAUSE IT WOULD BE EYEWITNESS EVIDENCE,9

FIRSTHAND EVIDENCE, OF THERE BEING INTRUDERS WHICH WOULD HAVE10

SUPPORTED DR. MACDONALD'S CLAIM ABOUT HOW IT HAD HAPPENED.11

          SO, I THINK MR. MCGINNISS, WHATEVER ELSE HE SAID, I12

WOULD AGREE HE'S RIGHT ABOUT THAT, THAT THE STATEMENTS THAT13

WE'VE HEARD MS. STOECKLEY GAVE TO HER LAWYER IN 1979, TO HER14

MOTHER WHEN SHE THOUGHT SHE WAS DYING, WOULD HAVE, IN FACT,15

BEEN THE HOLY GRAIL.  16

IF THE JURY HAD HEARD THOSE THREE WORDS, THE17

CIRCUMSTANTIAL EVIDENCE OF INTRUDERS THAT WAS EXISTING AT18

TRIAL, EVEN BEFORE THAT CIRCUMSTANTIAL EVIDENCE WAS AUGMENTED19

BY OTHER EVIDENCE THAT HAS BEEN AMASSED SINCE TRIAL, WHICH20

WILL BE IN THE -- ROLLED INTO THE AMBIT OF THE EVIDENCE AS A21

WHOLE THAT YOU WILL BE CONSIDERING AND WEIGHING AGAINST, IT'S22

CATALOGED IN ALL THOSE NOTEBOOKS THAT THE COURT WILL BE ABLE23

TO PERUSE THROUGH AT ITS LEISURE, NOW AUGMENTED FURTHER BY THE24

DNA EVIDENCE IN THIS CASE, THE UNSOURCED HAIRS, THE THREE25
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UNSOURCED HAIRS, UNDER THOSE CIRCUMSTANCES, NO REASONABLE JURY1

WOULD HAVE CONVICTED DR. MACDONALD.  THERE WOULD HAVE BEEN2

DIRECT, EYEWITNESS TESTIMONY ABOUT INTRUDERS.3

          I MAY NOT AGREE WITH EVERYTHING THAT MR. MCGINNISS4

SAID.  I TOOK A LITTLE BIT OF OFFENSE AT THE NOTION THAT NORTH5

CAROLINIANS SEEM TO BE HAYSEEDS AND HICKS, I GUESS, IN HIS6

ESTIMATION.  7

YOU KNOW, I GREW UP A METHODIST PREACHER'S SON AND A8

SON OF A FIRST GRADE SCHOOL TEACHER, AND I LIVED ALL OVER THE9

HIGHWAYS AND BYWAYS OF WESTERN NORTH CAROLINA, MOVING EVERY10

THREE OR FOUR YEARS.  A LOT OF MY FRIENDS PRIMED A LOT OF11

TOBACCO WHEN I WAS IN ELEMENTARY SCHOOL AND JUNIOR HIGH12

SCHOOL.  AND, I GUESS, THOSE ARE THE HAYSEEDS AND HICKS THAT13

WE WERE HEARING ABOUT.  I DON'T AGREE WITH THAT, BUT I DO14

AGREE WITH HIS ASSESSMENT ABOUT HELENA STOECKLEY'S STATEMENT I15

WAS THERE, THAT WOULD HAVE BEEN THE HOLY GRAIL IN THIS CASE. 16

AND HEARING THAT, NO REASONABLE JUROR WOULD HAVE CONVICTED.17

          WITH THOSE OBSERVATIONS IN MIND, I WANT TO TALK FOR18

A FEW MINUTES ABOUT THE UNSOURCED HAIRS OR THE DNA CLAIM IN19

THIS CASE.  20

AND, AGAIN, AS I SAID IN MY OPENING STATEMENT, I21

THINK THE DNA ISSUE AS WELL AS THE BRITT CLAIM ARE ACTUALLY22

VERY SIMPLE AND STRAIGHTFORWARD.  23

WE STIPULATED TO THE DNA BECAUSE IT SHOWS WHAT IT24

SHOWS.  YOU KNOW, PEOPLE EXAMINED WHAT THEY EXAMINED.  NOBODY25
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DISPUTES THAT THEY EXAMINED CERTAIN ITEMS.  NOBODY DISPUTES1

THAT THEY DID THE TEST CORRECTLY.  NOBODY DISPUTES THAT THE2

ANALYSIS THAT WAS BROUGHT TO BEAR AFTER THE TESTING SHOWS WHAT3

THE ANALYSIS SHOWED.  SO, WE DIDN'T HAVE TO HAVE A WEEK OR TWO4

OF TESTIMONY FROM THE VARIOUS PEOPLE SAYING, WELL, THIS IS5

WHAT I GOT.  I BROUGHT IT TO SO AND SO AND THEN SO AND SO6

BROUGHT IT SO AND SO AND THEN SO AND SO PUT IT UNDER THE7

MICROSCOPE AND THEN THEY RAN IT THROUGH THESE PROCEDURES AND8

HERE'S WHAT THEY CAME UP WITH BECAUSE WE WERE ABLE TO9

STIPULATE FOR THE COURT WHAT IT SHOWS.10

          BUT BY A LITTLE BIT OF BACKGROUND, YOU'LL RECALL,11

YOUR HONOR, THAT IN 1997 DR. MACDONALD FILED A MOTION TO12

REOPEN THE PROCEEDINGS IN THIS CASE AND THEY INCLUDED A13

REQUEST FOR DNA TESTING.  AND THIS COURT TRANSFERRED THE14

REQUEST TO THE FOURTH CIRCUIT, TREATING IT AS A REQUEST FOR A15

PREFILING AUTHORIZATION TO DO A SUCCESSOR 2255.  THE FOURTH16

CIRCUIT GRANTED THAT REQUEST.17

          THE DNA TESTING WAS SUBSEQUENTLY DONE BY THE ARMED18

FORCES DNA IDENTIFICATION LABORATORY, WHICH WE REFER TO AS19

AFDIL.  20

THERE WERE 28 SPECIMENS THAT WERE AVAILABLE FOR21

TESTING.  THEY WERE COMPARED TO THE KNOWN DNA SAMPLES OF22

JEFFREY MACDONALD, COLETTE MACDONALD, KIMBERLEY MACDONALD AND23

KRISTEN MACDONALD.  I THINK EVENTUALLY COMPARED TO SAMPLES24

FROM HELENA STOECKLEY AND GREG MITCHELL AS WELL.  25
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THREE OF THE 28 COULDN'T BE MATCHED TO ANYBODY,1

ANYBODY THAT WAS RELEVANT.  THEY'RE IDENTIFIED BY LAB NUMBERS2

THAT AFDIL ASSIGNED TO THEM -- AND I THINK I'VE GOT THIS RIGHT3

-- 91A, 58A.1, 75A.  THOSE ARE THE THREE UNSOURCED HAIRS THAT4

ARE AT ISSUE IN THIS CASE FROM THE DEFENSE PERSPECTIVE.5

          AND BY UNSOURCED HAIRS, ALL THAT MEANS IS THEY6

DIDN'T BELONG TO ANYONE IN THE MACDONALD FAMILY.  THAT'S WHAT7

IT MEANS BY UNSOURCED.  SO WE HAVE THREE OF THOSE.8

AND I WANT TO TALK BRIEFLY ABOUT THOSE THREE.  THE9

MOST IMPORTANT IS 91A.  AND I'M GOING TO TAKE THE COURT10

THROUGH SOME SHORT PIECES OF TRANSCRIPT SO THAT YOU'LL11

UNDERSTAND WHAT WE THINK IS IMPORTANT ABOUT 91A.12

          DR. GEORGE GAMMEL WAS THE PATHOLOGIST WHO DID THE13

AUTOPSY ON COLETTE MACDONALD.  HE DESCRIBED THE PROCESS OF14

TAKING FINGERNAILS SCRAPINGS AT AN AUTOPSY.  AND ON TRIAL15

TRANSCRIPT PAGE 2533 HE MADE THIS STATEMENT UNDER OATH, I DID16

WHAT WOULD BE A ROUTINE FINGERNAIL SCRAPING.  I TOOK A17

FINGERNAIL FILE AND SCRAPED OUT ANY MATERIAL THAT WAS THERE. 18

I THOUGHT ON THE LEFT SMALL FINGER THERE MIGHT HAVE BEEN A19

LITTLE FRAGMENT OF SKIN THERE AND I COLLECTED THAT AND PUT IT20

IN ONE OF THE VIALS.  21

          THE IMPORTANT LANGUAGE THERE IS WHAT'S A FINGERNAIL22

SCRAPING.  HE SAYS I TAKE A FINGERNAIL FILE AND I SCRAPE OUT23

ANY MATERIAL THAT MIGHT HAVE BEEN THERE.  THAT'S WHAT HE DID.24

          DR. WILLIAM HANCOCK WAS THE PATHOLOGIST WHO DID THE25
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AUTOPSY ON THE TWO CHILDREN KIMBERLEY AND KRISTEN, AS SHOWN IN1

HIS TESTIMONY AT TRANSCRIPT PAGE 2562, WHERE HE SAYS HALFWAY2

THROUGH THAT BLOCK QUOTE ON THE SCREEN, DIRECTING YOUR3

ATTENTION TO THE 17TH OF FEBRUARY 1979, DID YOU HAVE OCCASION4

TO CONDUCT AUTOPSIES ON THE BODIES OF KIMBERLEY AND KRISTEN. 5

HE SAYS HE DID.  SO, HANCOCK CONDUCTS THE AUTOPSIES.6

          THEN WE GO TO PAGE 2602 AND HE TALKS ABOUT TAKING7

FINGERNAIL SCRAPINGS.  THE QUESTION IS ASKED, WERE FINGERNAIL8

SCRAPINGS TAKEN?  HE ANSWERS, I PARTICIPATED DIRECTLY IN THAT9

AND SCRAPED THOSE.  AS MY AUTOPSY PROTOCOL STATED, I GAVE10

THOSE TO THE CRIMINAL INVESTIGATIVE DIVISION AGENTS THAT WERE11

THERE AT THE TIME, THAT WERE AT THE AUTOPSY AT THE TIME.12

          SO, DR. HANCOCK IS DOING THE FINGERNAIL SCRAPINGS13

AND HE SCRAPES THOSE AND GIVES WHATEVER HE SCRAPES OUT TO THE14

CID AGENTS THAT WERE ON THE SCENE.  15

THE CID ON THE SCENE IS BENNIE HAWKINS, WHO ATTENDED16

THE AUTOPSY FOR THE PURPOSES OF COLLECTING, AMONG OTHER17

THINGS, THE FINGERNAIL SCRAPINGS.  18

WE GO TO TRANSCRIPT PAGE 3042.  HE'S ASKED, AFTER19

YOU TOOK THE PRINTS FROM MS. MACDONALD AT THE MORGUE, WHAT WAS20

THE NEXT THING YOU DID, IF YOU RECALL, IN THE MORGUE?  HIS21

ANSWER WAS, THE NEXT THING I DID IN THE MORGUE WAS TO PICK UP22

SOME ITEMS THAT HAD BEEN COLLECTED FROM THE BODIES OF THE23

VICTIMS.  AND THEN HE'S ASKED, DO YOU RECALL WHAT THESE ITEMS24

WERE GENERALLY?  AND HIS ANSWER IS, THE ITEMS WERE CLOTHING,25
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FINGERNAIL SCRAPINGS, HAIRS AND FIBERS COLLECTED FROM THE1

BODIES.2

          SO, BENNIE HAWKINS IS AT THE AUTOPSY AND HE COLLECTS3

THE FINGERNAIL SCRAPINGS THAT WERE SCRAPED FROM THE4

FINGERNAILS OF THE VICTIMS IN THIS CASE.  5

AND HE DESCRIBES WHAT HE DOES THAT -- WITH THAT ON6

PAGE 3050 OF THE TRANSCRIPT.  HE RECEIVES THE ITEMS, ALL THE7

LITTLE VIALS.  IN OTHER WORDS, HE'S TAKING THE VIALS THAT HAVE8

THE FINGERNAIL SCRAPINGS AND OTHER EVIDENCE THAT'S GATHERED AT9

THE AUTOPSY.  AS YOU CAN SEE IN THE ANSWER AT THE LAST PART OF10

THAT BLOCK QUOTATION, AGAIN, FROM THE TRIAL TRANSCRIPT ON PAGE11

3033, ALL THE LITTLE VIALS WERE TOGETHER AND I TOOK POSSESSION12

OF THE VIALS CONTAINING WHAT THE DOCTOR TOLD ME IT CONTAINED13

AT THAT POINT.14

          SO, HE'S GETTING THE FINGERNAIL SCRAPINGS AT THE15

AUTOPSY.  HE RECEIVES THEM FROM DR. HANCOCK, AS HE SAYS16

FURTHER ON PAGE 3050.  HE'S ASKED, DO YOU REMEMBER WHO IT WAS17

THAT TURNED OVER THESE MATTERS TO YOU OR TOLD YOU WHAT THEY --18

WHEN THEY WERE AVAILABLE -- THAT THEY WERE AVAILABLE.  AND MR.19

HAWKINS SAYS, I THINK I RECEIVED THESE ITEMS FROM DR. HANCOCK.20

          SO, WE'RE SHOWING THE MOVEMENT OR CHAIN OF CUSTODY21

OF THESE PARTICULAR ITEMS.  22

          THEN MR. HAWKINS -- CID AGENT HAWKINS SAYS WHAT HE23

DOES WITH THOSE VIALS OR HOW HE MARKS THEM.  TRANSCRIPT PAGES24

3050-51, HE'S ASKED, DID YOU MAKE ANY MARKINGS ON THESE VIALS25
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WHEN YOU RECEIVED THEM TO SHOW THAT YOU HAD RECEIVED THEM AND1

THEY WERE SEALED BY YOU?  AND HIS ANSWER IS, YES, SIR.  I2

MARKED THEM JUST WITH MY INITIALS, BJH, 17 FEBRUARY '70.3

          NOW, THAT'S IMPORTANT BECAUSE THAT'S ESTABLISHING4

HOW WE KNOW THAT A PARTICULAR VIAL WAS TAKEN AT THE AUTOPSY5

AND HOW WE KNOW THAT IF A VIAL MARKED, BJH, 17 FEBRUARY 1970,6

IS A VIAL FROM THE AUTOPSY WHEN IT IS LATER EXAMINED BY7

SOMEONE ELSE.8

          THE VIALS ARE THEN SENT TO JANICE GLISSON, WHO9

RECEIVED THEM ON JULY 27TH, 1970.  AND I'M GOING TO ASK YOU TO10

NOTE THE HIGHLIGHTED TEXT.  AND THIS IS COMING FROM EXHIBIT11

TWO, WHICH IS PART OF DOCKET ENTRY 217.  SO, IT'S IN THE12

RECORD IN THIS CASE, DOCKET ENTRY 217, EXHIBIT TWO.  13

IF YOU'LL NOTE THE HIGHLIGHTED TEXT, JANICE GLISSON14

SAYS SHE RECEIVED 13 PLASTIC VIALS CONTAINING FINGERNAIL15

SCRAPINGS, HAIR SAMPLES, FIBERS AND VAGINAL SMEARS TAKEN FROM16

THE VICTIMS AT WOMACK ARMY HOSPITAL, MARKED ON THE BOTTOM OF17

THE VIALS 17 FEBRUARY '70, BJH.18

          ALL RIGHT.  SO, WE KNOW THAT SHE NOW HAS VIALS THAT19

AGENT HAWKINS TOOK FROM THE AUTOPSY IN THIS CASE.  AND THAT'S20

IMPORTANT BECAUSE IT SHOWS THAT WHAT SHE'S GOING TO BE21

EXAMINING ON JULY 27TH, 1970, ARE EVIDENCE ITEMS, PHYSICAL22

ITEMS, FINGERNAIL SCRAPINGS AND WHATEVER MIGHT BE INCLUDED IN23

THOSE SCRAPINGS, THAT CAME FROM THE AUTOPSY IN THIS CASE.  24

THE HIGHLIGHTED PORTION, AGAIN, SAYS 13 PLASTIC25
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VIALS CONTAINING FINGERNAIL SCRAPINGS, HAIR SAMPLES, ET1

CETERA, ET CETERA, MARKED ON THE BOTTOM OF THE VIALS 172

FEBRUARY '70, BJH, WHICH WE KNOW MEANS SOMETHING THAT AGENT3

HAWKINS GOT FROM THE DOCTORS AT THE AUTOPSY.4

          JANICE GLISSON THEN NUMBERS THESE VIALS ONE THROUGH5

13.  AND VIAL SEVEN HAD THE FINGERNAIL SCRAPINGS, LEFT HAND,6

SMALLER FEMALE MACDONALD.  AGAIN, WE'RE ON DOCKET ENTRY 217,7

EXHIBIT TWO, WHICH WOULD BE KRISTEN MACDONALD, SMALLER FEMALE8

MACDONALD.  9

GLISSON NOTES THAT VIAL SEVEN CONTAINS ONE HAIR AND10

TWO FRAGMENTS -- ONE HAIR AND TWO FRAGMENTS THAT SHE'S11

EXAMINING FROM VIAL SEVEN IN JULY OF 1970, THAT CAME FROM THE12

AUTOPSY.  13

          SHE CONDUCTED A MICROSCOPIC ANALYSIS OF THE CONTENTS14

OF THE VIALS AND WITH REGARD TO VIAL SEVEN SHE CONFIRMED IT15

CONTAINED FIBERS AND ONE LIGHT BROWN HAIR.  AGAIN, LOOKING AT16

THE SCREEN, DOCKET ENTRY 217, EXHIBIT TWO, ONE LIGHT BROWN,17

NARROW HAIR.  18

ALL RIGHT.  SO, SHE'S EXAMINING A HAIR THAT CAME19

FROM THE FINGERNAIL SCRAPINGS OF KRISTEN MACDONALD WHEN SHE20

GETS THE VIAL IN JULY OF 1970, THAT CAME FROM THE AUTOPSY,21

OKAY?22

          THAT BECOMES HAIR NUMBER SEVEN.  IT'S LATER MARKED23

91A, WHEN IT'S TESTED BY AFDIL.  THE RESULTS OF HAIR NUMBER24

SEVEN, THE RESULTS OF 91A, WAS IT DID NOT MATCH JEFFREY25
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MACDONALD.  IT DID NOT MATCH COLETTE, KIMBERLEY OR KRISTEN. 1

IT DIDN'T MATCH HELENA STOECKLEY OR GREG MITCHELL  IT IS,2

THEREFORE, AN UNSOURCED HAIR.  3

EVEN IF IT'S A NATURALLY SHED HAIR -- AND THERE IS4

SOME CLAIMS BY DEFENSE LAWYERS EARLIER IN THE LITIGATION THAT5

PERHAPS THIS WAS A HAIR THAT WAS FORCIBLY REMOVED.  MAYBE THEY6

SAID IT HAD ROOTS AND BLOOD OR WHATEVER.  THE POINT IS THE7

HAIR IS WHAT IT IS, OKAY?  IT SHOWS WHAT IT SHOWS.  8

AND WHAT WE KNOW AND WHAT IS NOT DISPUTED ABOUT THIS9

HAIR, IT CAME FROM THE FINGERNAIL SCRAPINGS OF KRISTEN10

MACDONALD, NATURALLY SHED OR NOT, IS THAT IT IS AN UNSOURCED11

HAIR.  IN OTHER WORDS, A HAIR THAT COULD HAVE COME FROM AN12

INTRUDER.13

          AND IT'S IMPORTANT TO KEEP IN MIND THAT DR. HANCOCK,14

WHO DID THE AUTOPSY, TESTIFIED THAT SOME OF KRISTEN'S WOUNDS15

COULD BE DESCRIBED AS DEFENSIVE WOUNDS.  16

I TAKE YOU TO PAGE 2577 OF THE TRIAL TRANSCRIPT. 17

DR. HANCOCK, IN ANSWER TO A QUESTION, SAID I WOULD SAY AS A18

GENERAL REFERENCE THESE -- TALKING ABOUT WOUNDS ON KRISTEN19

MACDONALD -- COULD BE DEFINED AS DEFENSIVE WOUNDS, OR THESE20

COULD BE WOUNDS INCURRED IN THE PROCESS OF OTHER TYPES OF21

WOUNDS HAPPENING.  AS A GENERAL STATEMENT, I WOULD SAY THAT.22

          SO, HE IS TESTIFYING THAT THERE ARE DEFENSIVE-LIKE23

WOUNDS ON KRISTEN MACDONALD AND WE KNOW THAT A HAIR DOESN'T24

MATCH HER FATHER OR ANYBODY ELSE IN THE MACDONALD FAMILY IS IN25
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THE FINGERNAIL SCRAPINGS THAT ARE TAKEN FROM KRISTEN AT THE1

AUTOPSY.  2

SO, OUR POINT, OUR CONTENTION, ON THIS HAIR IS THAT3

WE HAVE AN UNSOURCED HAIR FROM KRISTEN'S FINGERNAIL SCRAPINGS4

THAT ARE CONSISTENT WITH HER DEFENDING HERSELF AGAINST AN5

ATTACKER AND THE ATTACKER, BASED ON THAT HAIR, IS NOT JEFFREY6

MACDONALD.  AND THAT IS POSITIVE CIRCUMSTANTIAL EVIDENCE OF AN7

INTRUDER.  IT IS POSITIVE CIRCUMSTANTIAL EVIDENCE OF SOMEONE8

ELSE INFLICTING THE WOUNDS ON KRISTEN MACDONALD AND IT IS SOME9

CIRCUMSTANTIAL EVIDENCE THAT THE JURY WOULD HAVE HAD AND BEEN10

ABLE TO CONSIDER IN ASSESSING THIS THEORY, THE DEFENSE THEORY,11

THAT INTRUDERS COMMITTED THE CRIME.  AND THAT'S IMPORTANT.12

          I TOOK YOU THROUGH ALL THAT LABORIOUSLY JUST SO IT13

WOULD BE CRYSTAL CLEAR THAT WE'RE TALKING ABOUT HAIR THAT CAME14

FROM FINGERNAIL SCRAPINGS TAKEN AT THE AUTOPSY, PUT IN A VIAL15

BY AGENT HAWKINS -- OR TAKEN IN A VIAL BY AGENT HAWKINS AND16

THEN IT GOES TO JANICE GLISSON AND SHE EXAMINES IT IN JULY OF17

1970.  BUT THAT HAIR, WHEN IT'S RETESTED, TURNS OUT THAT THE18

DNA DOESN'T MATCH JEFFREY MACDONALD OR ANYONE ELSE IN THE19

FAMILY.  20

          NOW, A COUPLE OF COMMENTS ABOUT 51A AND 75A.  51A IS21

A HAIR THAT'S COLLECTED FROM KRISTEN'S BEDSPREAD.  IT'S22

UNSOURCED -- I'M SORRY.  IT'S 58A.1.  I'LL GET THESE NUMBERS23

RIGHT ONE WAY OR ANOTHER.  58A.1 IS COLLECTED FROM KRISTEN'S24

BEDSPREAD.  IT'S UNSOURCED, MEANING IT DOESN'T COME FROM25
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ANYBODY IN THE MACDONALD FAMILY.  AND EVEN IF IT'S NATURALLY1

SHED, AS OPPOSED TO FORCIBLY REMOVED, IT COULD HAVE BEEN SHED2

BY AN INTRUDER WHILE THAT INTRUDER WAS ATTACKING KRISTEN IN3

HER BEDROOM.  SO, THAT'S ANOTHER POSITIVE PIECE OF4

CIRCUMSTANTIAL EVIDENCE SUPPORTING A DEFENSE THEORY OF5

INTRUDERS.6

          FINALLY, 75A, THE HAIR THAT WAS FOUND IN THE TRUNK7

LEG AREAS OF THE BODY OUTLINE OF COLETTE MACDONALD ON THE RUG8

IN THE MASTER BEDROOM.  SO, THAT'S WHERE IT WAS FOUND.  YOU'VE9

GOT THE BODY OUTLINE, THE HAIR IS THERE IN THE BODY OUTLINE,10

IN THE TRUNK AND LEGS AREA OF THE OUTLINE.  IT'S UNSOURCED,11

MEANING IT DIDN'T COME FROM JEFFREY MACDONALD, DIDN'T COME12

FROM ANYBODY IN THE MACDONALD FAMILY.  AND, AGAIN, WHETHER13

IT'S NATURALLY SHED OR FORCIBLY REMOVED, IT IS A PIECE OF14

EVIDENCE THAT AN INTRUDER COULD HAVE SHED WHILE ATTACKING15

COLETTE MACDONALD.  16

          SO, WE'VE GOT THREE UNSOURCED HAIRS THAT COULD HAVE17

COME FROM INTRUDERS, IT CERTAINLY DIDN'T COME FROM ANYBODY IN18

THE FAMILY, THAT IS ADDITIONAL EVIDENCE, BEYOND EVIDENCE THAT19

WAS PRESENTED AT TRIAL, BEYOND EVIDENCE, CIRCUMSTANTIAL20

EVIDENCE OF INTRUDERS THAT IS PART OF THE EVIDENCE AS A WHOLE21

IN THIS CASE.  IT IS ADDITIONAL EVIDENCE SUPPORTING DR.22

MACDONALD'S CONSISTENT ACCOUNT OF INTRUDERS BEING THE ONES WHO23

PERPETRATED THESE CRIMES.  AND IT'S IMPORTANT FOR THAT IT BE24

CONSIDERED WITHIN THE AMBIT OF THE EVIDENCE AS A WHOLE IN THIS25
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CASE.1

          NOW, THAT'S THE DNA OR UNSOURCED HAIRS CLAIM.  I2

THINK IT'S FAIRLY SIMPLE.  I THINK IT'S STRAIGHTFORWARD.  I3

THINK IT'S POSITIVE AND POWERFUL EVIDENCE, CIRCUMSTANTIAL4

THOUGH IT MAY BE, THAT SUPPORTS THE THEORY OF INTRUDERS IN5

THIS SITUATION.  6

          NOW, I WANT TO TURN TO WHAT WE CALL THE BRITT CLAIM. 7

AND THERE ARE TWO COMPONENTS OF THIS CLAIM; ONE, THAT HELENA8

STOECKLEY MADE A STATEMENT THAT SHE WAS IN THE HOUSE AT THE9

TIME OF THE MURDERS, WHICH WOULD, AGAIN, IN MY OPINION, BE10

PIVOTAL EVIDENCE, DIRECT EVIDENCE OF INTRUDERS.  AND THE11

SECOND PART OF THIS CLAIM IS THAT JIM BLACKBURN THREATENED12

HELENA STOECKLEY.  EACH OF THOSE PIECES OF THE BRITT CLAIM ARE13

INDEPENDENTLY IMPORTANT AND SIGNIFICANT.  14

WITH REGARD TO WHETHER HELENA STOECKLEY TOLD JIM15

BRITT THAT SHE WAS IN THE HOUSE DURING A TRANSPORT FROM SOUTH16

CAROLINA TO NORTH CAROLINA, WE HAVE NOW, AFTER HEARING THE17

EVIDENCE IN THIS CASE, EVIDENCE THAT WE DIDN'T KNOW WE WERE18

GOING TO HAVE UNTIL WE HAD THIS HEARING, THAT'S EVEN MORE19

COMPELLING AND MORE RELIABLE FROM A SET OF SOURCES REGARDING20

WHAT HELENA STOECKLEY SAID.21

          I'D LIKE TO REFER TO THESE AS SORT OF THE BOOKENDS22

OF HELENA STOECKLEY'S STATEMENTS, AND THE BOOKENDS BEING THE23

STATEMENT TO JERRY LEONARD THAT WE HEARD ABOUT YESTERDAY AND24

THE STATEMENT TO HER MOTHER WHEN SHE THOUGHT THAT SHE WAS25
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DYING IN OCTOBER OF 1982.  I LIKE TO DESCRIBE THOSE AS THE1

BOOKENDS OF HELENA STOECKLEY'S STATEMENTS, ONE TO HER LAWYER2

UNDER THE CLOAK OF PRIVILEGE AND ONE TO HER MOTHER WHEN SHE3

THOUGHT SHE WAS DYING.4

          NOW, I'LL BEGIN BY TALKING A LITTLE BIT ABOUT WHAT5

WE HEARD YESTERDAY FROM JERRY LEONARD.  AND AS I WAS THINKING6

ABOUT IT LAST NIGHT AND PROBABLY TALKING TO MY WIFE ON THE7

PHONE, WHO IS ALSO A LAWYER AND FRANKLY A SMARTER LAWYER THAN8

I AM.  I DON'T LIKE TO SAY THAT TOO MUCH, BUT IT'S TRUE.  AND9

SHE WAS SAYING -- AND, OF COURSE, I COULDN'T TALK TO HER ABOUT10

IT UNTIL LAST NIGHT BECAUSE YOU HAD TOLD US NOT TO SAY11

ANYTHING ABOUT THE AFFIDAVIT, AND I DON'T THINK ANY OF THE12

LAWYERS DID.  AND SHE SAID, YOU KNOW, THAT MUST HAVE BEEN --13

THAT COURTROOM MUST HAVE JUST BEEN ROCKING WHEN THAT TESTIMONY14

HAPPENED.  AND I THOUGHT, WELL, YOU KNOW, IT DIDN'T FEEL LIKE15

IT WAS ROCKING TO ME.  AND I GUESS THE REASON IT DIDN'T TO ME16

WAS I ALREADY KNEW WHAT WAS COMING BECAUSE WE HAD HAD UNDER17

SEAL JERRY LEONARD'S AFFIDAVIT SINCE LAST THURSDAY.  AND SO WE18

KNEW WHAT WAS GOING TO HAPPEN.  AND IN TALKING TO HER, YOU19

KNOW, I SAID, WELL, I GUESS IT WAS REALLY ONE OF THOSE PERRY20

MASON MOMENTS, YOU KNOW, ONE OF THOSE TIMES WHEN SOMETHING21

DRAMATIC HAPPENS IN THE COURTROOM THAT NOBODY KNOWS IS GOING22

TO HAPPEN UNTIL PERRY SORT OF DRIVES SOME WITNESS TO CONFESS23

FROM THE STAND.24

          AND I THINK REALLY IN SOME WAYS IT WAS THAT DRAMATIC25
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BECAUSE IT WAS SOMETHING THAT JERRY LEONARD HAD KEPT TO1

HIMSELF FOR -- SINCE 1979.  HE OBVIOUSLY BELIEVED IN THE2

IMPORTANCE OF THE ATTORNEY-CLIENT PRIVILEGE, INSISTED ON YOU3

REMOVING THE PRIVILEGE BEFORE HE TESTIFIED.  4

AND AS MR. LEONARD DESCRIBES WHAT HAD HAPPENED, BOTH5

FROM READING HIS AFFIDAVIT AND ALSO JUST TALKING ON THE STAND6

ABOUT IT, THERE'S -- YOU KNOW, WHAT HAPPENED WAS, I THINK,7

IMPORTANT TO KEEP IN MIND, BUT ONE OF THE THINGS SORT OF IS8

WE'RE TALKING ABOUT A CONTEMPORANEOUS STATEMENT.  WE'RE9

TALKING ABOUT SOMETHING THAT SHE TELLS HER LAWYER WHILE THE10

MACDONALD TRIAL IS GOING ON.  SO, IT'S KIND OF LIKE THE HEIGHT11

AND THE APEX OF ACTIVITY IN THE CASE.  12

WE KNOW FROM HIS TESTIMONY AND WE KNOW FROM OTHER13

EVIDENCE IN THE TRANSCRIPT THAT WE'VE BEEN BACK AND FORTH14

THROUGH A NUMBER OF TIMES IN THE LAST SEVEN DAYS THAT HE WAS15

APPOINTED AFTER SHE HAD TESTIFIED IN FRONT OF THE JURY.  AND16

WE KNOW THAT WHEN SHE TESTIFIED IN FRONT OF THE JURY SHE SAID17

SHE DIDN'T HAVE A RECOLLECTION OF THAT NIGHT.18

          AND HE'S APPOINTED AND HE MAKES AN EFFORT TO GET UP19

WITH HER AND, YOU KNOW, I DON'T KNOW WHETHER -- WHAT HOTEL20

ANYBODY WENT TO ANYMORE.  I USED TO LIVE IN DOWNTOWN RALEIGH,21

LIVED THERE FOR 15 OR 20 YEARS.  I KNOW WHERE ALL OF THESE22

HOTELS WERE.  AND I'M SO CONFUSED, THE ONLY THING I'M SURE OF23

NOW IS THERE'S A ROUND, TALL HOTEL SOMEWHERE IN DOWNTOWN24

RALEIGH.  AND WHAT HOTEL WAS WHICH AND WHO WENT WHERE AT ANY25
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POINT IN TIME, IT SEEMED TO BE AWFULLY CONFUSING.  BUT I'M NOT1

SURE THAT THAT'S JUST NOT THE TALL WEEDS IN THIS CASE, JUDGE2

FOX.3

          I MEAN, WHAT'S IMPORTANT WITH REGARD TO JERRY4

LEONARD'S TESTIMONY IS HE KNOWS HE GOT APPOINTED THAT WEEKEND5

ON SUNDAY.  HE KNOWS HE MADE SOME EFFORT TO GET UP WITH MS.6

STOECKLEY.  IT SOUNDS LIKE HE THINKS HE GOT HER AT THE7

COURTHOUSE.  AND HE REMEMBERS TAKING HER HOME AND SHE SLEPT8

THAT NIGHT ON A RECLINER OR A SOFA IN HIS HOUSE.  9

NOW, I SUBMIT, YOUR HONOR, THAT'S NOT SOMETHING ONE10

IS LIKELY TO FORGET.  I MEAN, FOR EXAMPLE, HE EXPLAINED HOW IT11

WAS UNUSUAL TO GET APPOINTED UNDER THE CRIMINAL JUSTICE ACT TO12

REPRESENT SOMEBODY WHO IS A MATERIAL WITNESS AS OPPOSED TO13

BEING APPOINTED TO REPRESENT SOMEBODY WHO IS CHARGED WITH A14

CRIME.  SO, THAT WAS AN UNUSUAL SITUATION.  15

          AND HE TALKED ABOUT, YOU KNOW, PART OF MY TASK, PART16

OF MY ROLE WAS TO TAKE CARE OF HER, MAKE SURE SHE STAYED IN17

RALEIGH, MAKE SURE SHE SHOWED UP FOR COURT.  AGAIN, SORT OF A18

DIFFERENT ROLE OR UNUSUAL TASK THAN ONE WOULD NORMALLY HAVE IN19

A CJA APPOINTMENT.  20

HE'S WITH HER THE BETTER PART OF EACH DAY.  HE SAYS21

THAT.  MOST OF THE TIME THEY SPEND AT THE COURTHOUSE. 22

PRESUMABLY, HE SAW HER AFTER COURT, OUTSIDE OF COURT AS WELL. 23

          AND I'M GOING TO TAKE YOU TO JUST A COUPLE OF24

PARAGRAPHS IN HIS AFFIDAVIT, WHICH IS EXHIBIT 5113, PARAGRAPH25
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NUMBER SEVEN, AND I KNOW YOUR HONOR SAW IT YESTERDAY, BUT I1

THINK IT'S IMPORTANT TO HIGHLIGHT IT AS WE SORT OF, YOU KNOW,2

TRY AND PULL ALL OF THIS TOGETHER.  3

HE SAYS IN PARAGRAPH NUMBER SEVEN THAT HE EXPLAINED4

HIS ROLE TO HER, AS AN ATTORNEY, MADE SURE SHE REALIZED 5

EITHER SIDE COULD CALL HER AS A WITNESS ON A MOMENT'S NOTICE. 6

UNDERSTOOD THAT -- AND THIS IS MOST IMPORTANT.  HE MADE SURE7

THAT SHE CLEARLY UNDERSTOOD THAT WHAT SHE TOLD HIM WAS JUST8

BETWEEN ME AND HER, AND PROBABLY NOT THE WAY I WOULD HAVE9

PHRASED THAT CLAUSE, ME AND HER, BUT AT ANY RATE, THAT'S WHAT10

HE SAYS, HE MADE SURE SHE KNEW IT WAS JUST BETWEEN THE TWO OF11

THEM AND SHE SHOULD NOT TALK ABOUT THE CASE TO ANYONE EXCEPT12

HIM.13

          SO, HE WANTED TO HELP HER.  AND HE EXPLAINED TO HER14

SHE NEEDED TO TELL HIM THE TRUTH AND ASSURED HER IT WOULD BE15

PROTECTED BY THE ATTORNEY-CLIENT PRIVILEGE.  16

NOW, THERE WAS A LOT OF TESTIMONY THROUGHOUT THIS17

HEARING ABOUT WHETHER THERE'S A STATUTE OF LIMITATIONS FOR18

MURDER AND WHAT IT WAS IN 1979.  AND, AGAIN, I DON'T THINK IT19

MAKES A TREMENDOUS AMOUNT OF DIFFERENCE WHAT THE LAW WAS IN20

1979.  PEOPLE WERE TRYING TO UNDERSTAND IT AS BEST THEY COULD.21

MR. LEONARD WAS TRYING TO UNDERSTAND IT AS BEST HE COULD.  THE22

IMPORTANT THING IS HE REMEMBERS TALKING TO HELENA STOECKLEY23

ABOUT THE STATUTE OF LIMITATIONS, WHICH WOULD BE A CONCERN24

SOMEONE WOULD HAVE IF THERE WAS A POSSIBILITY THAT THEY MIGHT25
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BE CHARGED WITH A PARTICULAR CRIME.1

          AND IN PARAGRAPH NINE OF THE AFFIDAVIT, WHICH I'LL2

TAKE YOU TO NOW, SHE TOLD HIM SHE COULDN'T REMEMBER ANYTHING3

ABOUT THE NIGHT.  SHE REMEMBERS THE DAY BEFORE.  SHE REMEMBERS4

THE MORNING AFTER.  TOTALLY BLANK ABOUT THAT NIGHT.  AGAIN,5

CONSISTENT WITH WHAT SHE HAD TESTIFIED TO ON FRIDAY.  AND THAT6

TESTIMONY, AND YOUR HONOR KNOWS, ACCORDING TO JOE 7

MCGINNISS, ACCORDING TO WADE SMITH, WAS NOT THE HOLY GRAIL. 8

HER NOT HAVING A RECALL WASN'T SOMETHING THAT WOULD HELP THE9

DEFENSE.10

          AND AFTER -- AND I THOUGHT IT WAS INTERESTING THAT11

MR. LEONARD SAID, WELL, YOU KNOW, WHEN SHE TOLD HIM THAT, WE12

HAD A DISCUSSION ABOUT THAT SOUNDED KIND OF CONVENIENT.  I13

BELIEVE CONVENIENT WAS THE WORD HE USED.  IT SOUNDED14

CONVENIENT THAT YOU DON'T REMEMBER THE CRITICAL MOMENT.  YOU15

REMEMBER THE MORNING -- THE DAY BEFORE.  YOU REMEMBER THE16

MORNING AFTER.  YOU DON'T REMEMBER THE CRITICAL MOMENTS.  AND17

THAT SEEMED TO HIM TO BE CONVENIENT.  BUT THAT'S WHAT SHE TOLD18

HIM ON MONDAY, WHEN THEY FIRST TALKED ABOUT HER INVOLVEMENT. 19

AND HE SAYS HE DROPPED THE SUBJECT.  THAT WAS WHAT SHE SAID. 20

HE DIDN'T BADGER HER ABOUT IT.  HE ACCEPTED THAT THAT WAS WHAT21

SHE WAS GOING TO TELL HIM REGARDING WHAT SHE KNEW ABOUT THE22

MACDONALD KILLINGS.23

          THEN WE GET TO PARAGRAPH 12, WHICH I THINK IS, YOU24

KNOW, IS AWFULLY IMPORTANT.  SOMETIME ON MONDAY AFTERNOON MS.25
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STOECKLEY ASKED ME WHAT I WOULD DO IF SHE ACTUALLY HAD BEEN1

THERE.  SO, SHE COMES BACK TO HIM.  SHE INITIATES FURTHER2

DISCUSSION.  SHE ASKS HIM -- ASKED HIM, UNPROMPTED, WHAT ABOUT3

IF I WAS THERE?  WHAT IF IT'S A LITTLE WORSE THAN I TOLD YOU4

EARLIER TODAY WHEN I SAID I COULDN'T REMEMBER?  AND HIS5

RESPONSE TO HER IS I CAN HELP YOU, I'M STILL YOUR LAWYER, BUT6

YOU'VE GOT TO TELL ME THE TRUTH.  7

          SO, ONCE AGAIN HE'S TELLING HER HE'LL HELP HER. 8

HE'S TELLING HER HE'S HER LAWYER.  HE'S TELLING HER WHAT SHE9

TELLS HIM, GOOD, BAD OR INDIFFERENT, IS PROTECTED BY THE10

ATTORNEY-CLIENT PRIVILEGE.  AND AT THAT POINT SHE TELLS HIM, 11

WELL, IT'S NOT AS BAD AS EVERYBODY THINKS, BUT I WAS THERE. 12

AND SHE TOLD HIM SHE WAS IN THE ROOM -- IN THE RESIDENCE AT13

THE TIME OF THE MURDERS, BUT SHE DIDN'T ACTUALLY HURT ANYBODY14

AND SHE DIDN'T REALLY ANTICIPATE THAT ANYBODY WAS GOING TO GET15

KILLED.16

          SO, NOW WE HAVE A DRAMATIC CHANGE FROM MONDAY17

MORNING TO MONDAY AFTERNOON WITH REGARD TO WHAT HELENA18

STOECKLEY IS TELLING HER LAWYER, AGAIN, UNDER THE AMBIT OF THE19

ATTORNEY-CLIENT PRIVILEGE.  AND SHE SAYS SHE WAS THERE.  SHE20

GOES ON TO TALK ABOUT, WELL, I WAS PART OF A CULT.  WE WERE21

GOING TO, YOU KNOW, SORT OF ROUGH UP MACDONALD, YOU KNOW,22

BECAUSE THEY WERE UPSET ABOUT, YOU KNOW, HOW HE WAS HANDLING 23

DRUG TREATMENT OR REHAB OR SOMETHING LIKE THAT.  THINGS GET24

OUT OF HAND AND PEOPLE ARE KILLED.25
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          NOW, THE OTHER IMPORTANT THING ABOUT THAT STATEMENT1

IS SHE SAID WHILE WE WERE THERE THE PHONE RANG AND I ANSWERED2

IT AND I WAS TOLD TO HANG UP.  OKAY, HER FRIENDS, THE PEOPLE3

SHE WAS WITH, YELLED AT HER TO HANG UP THE PHONE.  4

AND THAT'S IMPORTANT BECAUSE WE HAVE OTHER5

INFORMATION IN THE EVIDENCE AS A WHOLE IN THE RECORD IN THIS6

CASE ABOUT A PHONE CALL TO THE MACDONALD RESIDENCE IN THE7

MIDDLE OF THE NIGHT.  DEFENSE EXHIBIT 5021, WHICH IS ALSO8

DOCKET ENTRY 126-2.  9

SO, IT'S IN THE EVIDENCE IN THIS CASE, IT'S IN THE10

EVIDENCE AS A WHOLE.  IT'S THE DECLARATION OF JIMMY FRIER.  11

AND WE'VE GOT THAT UP ON THE SCREEN.  AND I'D TAKE YOU TO --12

ARE WE GOING TO THE SECOND PAGE?13

MR. WILLIAMS:  YES. 14

MR. WIDENHOUSE:  THE SECOND PAGE, PARAGRAPH NINE. 15

AND MR. FRIER SAID I CALLED THE NUMBER WHICH HAD BEEN GIVEN TO16

ME AND I ASKED FOR DR. MACDONALD.  THE WOMAN WHO ANSWERED THE17

PHONE WAS LAUGHING AND I HEARD SOMEONE IN THE BACKGROUND SAY 18

HANG UP THE PHONE.  AND THE PHONE WAS DISCONNECTED AT THAT19

TIME.  HE SAYS HE MADE THE CALL, IN PARAGRAPH TEN, AROUND 2:0020

O'CLOCK A.M.  HE RECALLS THE TIME BECAUSE HE HAD TO LEAVE FOR21

FORT BRAGG THE NEXT DAY.  22

SO, WE HAVE A DECLARATION UNDER OATH INDEPENDENT OF23

HELENA STOECKLEY'S STATEMENT TO HER LAWYER THAT HE DIDN'T24

REVEAL UNTIL YESTERDAY ON THE STAND THAT SHE TOLD HIM WHILE25
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SHE WAS THERE AT THE HOUSE THERE WAS A TELEPHONE CALL.1

          SO, WE'VE GOT A CONTEMPORANEOUS STATEMENT UNDER THE2

PROTECTION OF THE ATTORNEY-CLIENT PRIVILEGE THAT INCLUDES A3

TELEPHONE CALL THAT WAS MADE THAT SHE ANSWERED WHILE SHE WAS4

IN THE MACDONALD HOUSE AND WE'VE GOT CORROBORATING EVIDENCE OF5

THAT PARTICULAR PHONE CALL.  6

SO, WE HAVE NOT ONLY A STATEMENT OF INVOLVEMENT7

UNDER A SITUATION OF TRUSTWORTHINESS, A STATEMENT THAT HELENA8

STOECKLEY INITIATED, OKAY?  IT'S NOT SOMETHING MR. LEONARD9

DRUG OUT OF HER.  SHE INITIATED IT.  SHE WANTED TO BE SURE HE10

WOULD HELP HER AND HE ASSURED HER HE WOULD NOT TELL ANYONE.11

          SO, WE'VE GOT FROM YESTERDAY, I THINK, AN12

EXTRAORDINARY DEVELOPMENT IN THIS CASE, SOMETHING COMPLETELY13

NEW THAT WE COULDN'T HAVE KNOWN BEFORE YESTERDAY WHEN YOUR14

HONOR REMOVED THE ATTORNEY-CLIENT PRIVILEGE AND ALLOWED MR.15

LEONARD TO TESTIFY, AGAIN, HER STATEMENT I WAS THERE.  THE16

HOLY GRAIL TO THE DEFENSE IN THIS PARTICULAR CASE.  17

          NOW, WE ALSO KNEW BEFORE YESTERDAY FROM THE EVIDENCE18

IN THIS CASE THAT HELENA STOECKLEY HAD MADE A SIMILAR19

STATEMENT AT THE END OF HER LIFE WHEN SHE KNEW THAT SHE WAS20

DYING AND WE GOT THAT TESTIMONY FROM GENE STOECKLEY WHEN HE21

TESTIFIED IN THIS CASE.  22

NOW, YOUR HONOR, I SUPPOSE WE ALL HAVE OUR OWN SET23

OF INDICIA OF CREDIBILITY.  YOU KNOW, WHEN WE LISTEN TO24

SOMEBODY SAY SOMETHING TO US, WHEN WE HEAR THEM TESTIFYING ON25
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THE WITNESS STAND, THERE ARE VARIOUS THINGS THAT EACH OF US1

SEPARATELY AND DIFFERENTLY ASSIGN TO CREDIBILITY.  2

BUT I WOULD SUBMIT TO YOU GENE STOECKLEY WAS A MAN3

OF TOTAL CREDIBILITY.  HE CAME IN THIS COURT WITH NO STAKE IN4

THIS CASE.  HE DIDN'T GET 20 PERCENT OF ANY BOOK DEAL.  AND HE5

CERTAINLY DIDN'T APPEAR LIKE HE WANTED TO BE.  BUT HE DID WHAT6

WE EXPECT ORDINARY CITIZENS TO DO.  THEY GET CALLED TO THE7

WITNESS STAND.  THEY COME IN.  THEY DO THEIR BEST TO TELL THE8

TRUTH, UNVARNISHED, NO PRETENSE.  AND I SUBMIT TO YOU THAT'S9

WHAT WE GOT FROM GENE STOECKLEY.10

          HE OBVIOUSLY HAD A STRONG EMOTIONAL ATTACHMENT TO11

HIS MOTHER, AND THAT WAS UNMISTAKABLE.  I MEAN, HOW MANY OF US12

ARE GOING TO FORGET THAT HE OPENLY WEPT WHEN HE RECALLED BEING13

TOLD WHEN SHE WAS IN THE HOSPITAL YOUR MOTHER IS NOT GOING TO14

LEAVE HERE.  AND HE LEAVES THE HOSPITAL AND HE GOES AND STARTS15

MAKING FUNERAL ARRANGEMENTS.  IS THERE ANYONE IN THIS16

COURTROOM WITH HALF A HEART WHO WASN'T TOUCHED BY HIS17

TESTIMONY?  I SUBMIT TO YOU THAT NO ONE WITH A MODICUM OF18

SENSITIVITY AND COMPASSION COULD HELP BUT FEEL HIS PAIN.19

          THAT SON WAS DEVOTED TO HIS MOTHER.  AND THAT'S20

IMPORTANT, JUDGE FOX, BECAUSE IT SEEMS TO ME THAT THAT SON21

WOULD NOT HAVE ALLOWED ANYBODY TO PUT WORDS IN HIS MOTHER'S22

MOUTH.  THAT SON WOULD NOT HAVE ALLOWED ANYONE TO PERSUADE,23

CAJOLE, COERCE HER INTO MAKING AND SIGNING A STATEMENT THAT24

WAS ANYTHING OTHER THAN PRECISELY WHAT SHE WANTED TO SAY.25
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          I THINK MARY BRITT WAS ANOTHER WITNESS OF HIGH1

CREDIBILITY.  AND LIKE MARY BRITT, HE DID WHAT WE EXPECT2

PEOPLE TO DO, WHAT WE EXPECT GOOD CITIZENS TO DO, TO COME INTO3

COURT, TAKE AN OATH, AND DO THEIR BEST TO TELL THE TRUTH.  4

AND I THINK THERE'S NOT ANY DOUBT THAT WHEN HE5

FINALLY TALKED TO HIS MOTHER ABOUT HIS SISTER'S POTENTIAL6

INVOLVEMENT IN THE MACDONALD SITUATION, HE WAS INTERESTED IN7

FINDING OUT THE TRUTH.  HE WANTED TO HEAR WHAT HIS MOTHER8

THOUGHT WAS TRUE ABOUT THIS INVOLVEMENT OF HIS SISTER OVER THE9

YEARS THAT CAUSED SUCH A PROBLEM FOR HIM GROWING UP AND CAUSED10

SUCH DISCORD WITHIN THE FAMILY.  11

IT WOULD MAKE SENSE THAT HE WOULD HAVE THIS12

DISCUSSION WITH HIS MOTHER WHEN HE DID, DURING HER DAYS AT THE13

ASSISTED LIVING CENTER WHEN THEY WERE TALKING ABOUT IMPORTANT14

THINGS.  IMPORTANT THINGS LIKE REMEMBERING WHEN THEY WENT TO15

THE BEACH AS A FAMILY, REMEMBERING HOLIDAYS, REMEMBERING16

SIGNIFICANT THINGS THAT PEOPLE TALK TO THEIR LOVED ONES ABOUT17

WHEN THEY THINK THE LOVED ONES ARE SORT OF COMING TO THE END18

OF THEIR LIFE ON THIS EARTH AND THE TIME THEY'LL BE ABLE TO19

SPEND TOGETHER.  20

SO, IT MAKES SENSE HE WOULD HAVE THAT KIND OF21

DISCUSSION WITH HIS MOTHER ABOUT THESE VARIOUS THINGS AT THE22

ASSISTED LIVING CENTER AFTER SHE HAD HAD THE SITUATION AT THE23

HOSPITAL WHERE HE THOUGHT SHE WAS GOING TO DIE.24

          AND IT MAKES SENSE THAT HE WOULD TALK AT SOME POINT25
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WITH HER ABOUT THE MACDONALD SAGA, BECAUSE IT HAD SUCH AN1

IMPACT ON HIM.  AND THAT'S WHY I ASKED HIM, WANTED HIM TO2

TESTIFY SO YOU COULD HEAR HIM, YOUR HONOR, EXPLAIN WHAT THE3

WHOLE MACDONALD THING HAD TO DO WITH HIS FAMILY.  YOU KNOW, IT4

WAS SOMETHING THEY DIDN'T TALK ABOUT A LOT.  IT WAS5

PROBLEMATIC.  HE TALKED ABOUT HOW HIS PARENTS HAD TO CHANGE6

THEIR PHONE NUMBERS FROM TIME TO TIME.  HE TALKED ABOUT HOW HE7

WAS RIDICULED OR BULLIED OR TEASED AT SCHOOL BECAUSE OF HIS8

SISTER'S ALLEGED INVOLVEMENT OR CONNECTION TO THE SITUATION.9

          NOW, SOME OF THE THINGS HE SAID MAY HAVE BEEN10

SLIGHTLY OUT OF ORDER.  YOU KNOW, IT'S KIND OF LIKE WHAT MARY11

BRITT SAID, I'M NOT SURE I'VE GOT EVERYTHING PRECISELY RIGHT,12

BUT I'M GIVING YOU THE BEST RECOLLECTION THAT I HAVE.  13

BUT DID ANYBODY MISS, AND I HOPE YOU DIDN'T, JUDGE14

FOX, MISS THE COMMENT THAT HE MADE AT THE END OF HIS TESTIMONY15

WHEN HE SAID HE WAS HERE TO TELL THE TRUTH, SOMETHING HIS16

PARENTS TAUGHT HIM TO DO, SOMETHING WE'RE ALL SUPPOSED TO DO, 17

AND I THINK HE SAID WHAT'S THE POINT OF COURTROOMS AND18

HEARINGS IF THAT'S NOT WHAT PEOPLE ARE GOING TO DO, COME IN19

AND TELL THE TRUTH.20

          NOW, I DIDN'T PROMPT HIM TO SAY THAT AND I WAS21

STRUCK WHEN HE SAID IT AND I ALMOST WANTED TO STAND UP AND SAY22

AMEN.  THAT'S WHAT IT'S ALL ABOUT.  IT'S ABOUT PEOPLE COMING23

INTO COURT, GETTING UP THERE UNVARNISHED, WITHOUT PRETENSE,24

AND TRYING TO TELL THE TRUTH.  25
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AND I CAN TELL YOU, I'D GIVE A KING'S RANSOM IF ALL1

OF THE WITNESSES I EVER HAVE IN THE REST OF MY COURTROOM LIFE2

HAVE HALF THE CREDIBILITY OF GENE STOECKLEY AND MARY BRITT.3

          AGAIN, HE TALKED ABOUT THE MACDONALD SITUATION IN4

HIS HOUSE, IN HIS GROWING UP, HIS SISTER'S INVOLVEMENT, THE5

EFFECT ON THE FAMILY, THE EFFECT ON HIM IN HIS SCHOOL AND6

COMMUNITY, THE EFFECT ON HIS RELATIONSHIP WITH HELENA WHEN7

THEY WERE -- WHEN HE WAS IN JUNIOR HIGH AND HIGH SCHOOL.  8

REMEMBER, HE TALKED ABOUT THE ENCOUNTER WITH HER,9

WHERE HE CONFRONTED HER ABOUT THE KIND OF PROBLEMS HE WAS10

HAVING BECAUSE OF HER POTENTIAL INVOLVEMENT AND HOW THE11

COMMUNITY THOUGHT SHE WAS INVOLVED.  REMEMBER, WHAT HE SAID, 12

SHE SAID YOU DON'T WANT TO MESS AROUND WITH ME BECAUSE I'VE13

GOT FRIENDS AND AN ICE PICK.  FRIENDS AND AN ICE PICK.  THAT'S14

A CONVERSATION HE REMEMBERED HAVING IN THIS ENCOUNTER WITH15

HELENA.16

          HE EXPLAINED HOW HIS FATHER, WHO WAS CAREER17

MILITARY, DIDN'T WANT TO TALK ABOUT IT.  THEY DIDN'T TALK18

ABOUT THAT IN THE FAMILY.  19

AND THAT'S IMPORTANT BECAUSE IT'S NOT UNTIL AFTER20

HIS FATHER PASSES AWAY -- OF COURSE, HELENA HAS ALREADY21

DECEASED IN 1983.  HIS FATHER DIES IN 2002.  AND IT'S NOT22

UNTIL AFTER THAT THAT HIS MOTHER FEELS FREE TO DISCUSS WITH23

HIM AT THE ASSISTED LIVING CENTER WHAT HAD HAPPENED.  SO, IT'S24

AFTER THAT HE HAS THE DISCUSSION WITH HIS MOTHER AND HE25
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EXPLAINS THAT SHE TOLD HIM THAT DEFINITELY HELENA CAME HOME IN1

OCTOBER OF 1982, BROUGHT HER SON WHO WAS FIVE OR SIX YEARS2

(SIC) OLD.  SHE KNEW SHE WAS DYING.  AND WE KNOW SHE -- SARA3

MCMANN CAME INTO COURT AND SAID, YOU KNOW, HOW SICK SHE WAS4

AND SHE KNEW SHE WAS DYING IN THE FALL OF 1982.  SHE HAD BAD5

HEALTH.  SHE HAD CHRONIC HEPATITIS.  AND THAT'S WHEN HELENA6

CONFIDED IN HER MOTHER.  THAT'S IMPORTANT.  7

NOW, THE GOVERNMENT KEEPS ASKING WITNESSES ABOUT8

WHETHER HELENA JUNIOR DIED OF NATURAL CAUSES.  AND I'M NOT9

SURE WHAT THAT HAS TO DO ANYTHING BECAUSE WE'RE NOT -- THIS IS10

REALLY LIKE A DYING DECLARATION.  IT'S NOT PRECISELY WITHIN11

THE CONTOURS OF A DYING DECLARATION, BUT IT HAS THOSE INDICIA12

ABOUT IT.  IT'S THE KIND OF COMMENT YOU WOULD MAKE TO A PERSON13

IN CONFIDENCE, LIKE YOUR MOTHER, WHEN YOU KNOW YOU DON'T HAVE14

LONG LEFT ON THE EARTH AND YOU WANT TO CLEAN THE SLATE.  AND15

THAT'S WHAT HAPPENED IN OCTOBER OF 1982.  16

          AGAIN, IT'S NOT SURPRISING THAT HELENA SENIOR, MAMA,17

WOULDN'T TELL ANYBODY ABOUT THAT CONVERSATION.  IT'S NOT18

SOMETHING THEY TALKED ABOUT IN THEIR FAMILY.  IT'S ONLY AFTER19

THE FATHER DIES, A NUMBER OF YEARS LATER, SHE'S IN THE20

ASSISTED LIVING CENTER AND SHE'S HAVING SOME OF THESE21

DISCUSSIONS WITH HER SON AND HE ASKED ABOUT IT AND TOLD HIM22

WHAT HELENA HAD SAID.  23

          IT WAS ALSO IMPORTANT THAT HE MENTIONED TO HER, YOU24

KNOW, DO YOU WANT TO SAY ANYTHING TO ANYBODY ABOUT IT.  AND25
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SHE SAID THAT SHE DID.  AND HE SAID ON THE WITNESS STAND HE1

DIDN'T DO ANYTHING IMMEDIATELY.  HE WANTED TO THINK ABOUT IT. 2

AND AGAIN, THAT MAKES SENSE, JUDGE, BECAUSE THIS WASN'T3

SOMETHING THEY WANTED TO TALK ABOUT.  I'M SURE WHEN HE WAS4

DISCUSSING THIS WITH HIS MOTHER THE FARTHEST THING FROM GENE5

STOECKLEY'S MIND IS I'M GOING TO BE SITTING IN A FEDERAL6

COURTROOM SOME YEARS FROM NOW HAVING TO GO THROUGH THIS AND7

RECOUNT THIS INCIDENT AND TALK ABOUT ALL THIS INVOLVEMENT OF8

OUR FAMILY, CONNECTION OF OUR FAMILY WITH THE MACDONALD9

SITUATION.  HE KNEW IT WAS LIKELY TO RESURRECT THE TALKS ABOUT10

THIS.11

          BUT AFTER THINKING ABOUT IT, KNOWING HIS MOTHER12

WANTED TO SAY SOMETHING TO SOMEBODY, HE CONTACTED KATHRYN13

MACDONALD.  KATHRYN MACDONALD DIDN'T CONTACT HIM.  NOBODY WENT14

LOOKING FOR HIM.  HE IS THE ONE WHO CAME FORWARD.  HE'S THE15

ONE WHO INITIATED THE CONTACT AND THE ACTIVITY THAT LED TO THE16

AFFIDAVIT.  17

IT'S ALSO IMPORTANT THAT HE SAID I SET GROUND RULES18

BEFORE ANYBODY TALKED TO MY MOTHER ABOUT THIS.  AND IS THERE19

ANY REASON TO BELIEVE THAT WASN'T A TRUE STATEMENT WHEN HE20

SAID IT?  IS THERE ANY REASON TO BELIEVE HE WOULDN'T HAVE SET21

GROUND RULES?  THIS WAS A SON WHO WAS PROTECTIVE OF HIS22

MOTHER.  HE WAS OBVIOUSLY CLOSE TO HER.  HE WAS EMOTIONALLY23

ATTACHED TO HER.  THIS WASN'T SOMETHING HE WOULD WANT TO COME24

OUT UNDER THE ORDINARY COURSE OF AFFAIRS.  SO, AFTER THINKING25
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ABOUT THAT, HE CALLS HER AND HE LIMITS THE ACCESS THAT HIS1

MOM'S GOING TO HAVE.  2

AND HE EXPLAINED THE PROCESS OF HOW THE AFFIDAVIT3

CAME ABOUT.  THEY GO TO THE ASSISTED LIVING CENTER.  HE TALKS4

TO HIS MOM.  HE THEN BRINGS KATHRYN MACDONALD IN THE ROOM. 5

THEY TALK ABOUT WHAT HIS MOTHER HAD SAID.  THEY THEN MAKE6

ARRANGEMENTS FOR HART MILES, WHO WAS REPRESENTING MR.7

MACDONALD AT THE TIME, TO COME.  HE COMES WITH HIS NOTARY.  8

AGAIN, WHEN THEY ARRIVE AT THE ASSISTED LIVING9

CENTER GENE STOECKLEY IS STILL IN CHARGE.  NOBODY'S COERCING 10

HIS MOTHER.  SHE'S ACTING FREELY.  HE DESCRIBES THE PROCESS OF11

HOW THEY CAME ABOUT TO DO THE AFFIDAVIT.  AND EVEN THOUGH SHE12

CAN'T SEE VERY WELL, SHE CAN'T READ THE AFFIDAVIT, EVERYBODY13

SAYS THAT WAS THERE THAT SHE WAS LUCID, COHERENT AND KNEW14

EXACTLY WHAT SHE WAS DOING.  AND HE EXPLAINS HOW HE READS THE15

AFFIDAVIT TO HER WORD FOR WORD, LINE FOR LINE, PARAGRAPH FOR16

PARAGRAPH.  THEY GET IT THE WAY THAT HIS MOTHER SAYS THIS IS17

WHAT I WANT TO SAY.  AND ONLY AFTER HIS MOTHER IS SATISFIED18

WITH IT, WORD FOR WORD, IS IT SIGNED AND NOTARIZED.  AND GENE19

STOECKLEY SIGNS IT.  IT'S HIS SIGNATURE ON THERE.  HE SAYS HE20

ONLY SIGNED IT AFTER HIS MOTHER HAD SAID IT WAS OKAY, AND HE21

WITNESSED HER SIGNATURE, AND WE BROUGHT IN THE NOTARY WHO22

WITNESSED THE SIGNATURE AS WELL WHO EXPLAINED THE PROCESS. 23

          AND I JUST WANT TO HIT A COUPLE HIGHLIGHTS, A24

REMINDER ABOUT WHAT'S IN THIS PARTICULAR AFFIDAVIT, WHICH IS25
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DEFENSE EXHIBIT 5051.  WE HAVE THAT UP ON THE SCREEN.  1

PARAGRAPH TWO TALKS ABOUT HOW SHE WAS VERY CLOSE TO HER2

DAUGHTER AND HELD HER CONFIDENCES.  PARAGRAPH FIVE, HELENA3

STOECKLEY KNEW SHE WAS DYING WHEN SHE CAME TO HER MOM IN4

OCTOBER OF '82, WANTED TO SET THE RECORD STRAIGHT, AND SAYS5

SHE WISHED SHE HAD NOT BEEN PRESENT IN THE HOUSE, BUT SHE KNEW6

THAT DR. MACDONALD WAS INNOCENT.7

          SO, AGAIN, WE HAVE THE SAME STATEMENT THAT SHE HAD8

MADE TO HER ATTORNEY IN 1979; I WAS THERE.  WHATEVER ELSE SHE9

SAID, ROCKING HORSE, BROKEN, NOT BROKEN, TELEPHONE CALLS OR10

NOT TELEPHONE CALLS, CANDLES OR NO CANDLES; I WAS THERE.  AND11

THAT'S WHAT THE JURY NEEDED TO HERE.  THEY NEEDED TO HEAR HER12

SAY THAT SHE WAS THERE.13

          PARAGRAPH 11 OF THE AFFIDAVIT, AGAIN, JUST BRIEFLY,14

DURING THIS CONFIDENTIAL SETTING AND DISCUSSION WITH HER15

MOTHER, TOLD HER SHE COULDN'T LIVE WITH THE GUILT OF KNOWING16

SHE HAD BEEN IN THE HOUSE, BUT LIED ABOUT IT AT TRIAL. 17

BECAUSE, AS WE KNOW, WHAT SHE SAID AT TRIAL WAS I CAN'T18

REMEMBER, WHICH SHE IS NOW SAYING WAS NOT TRUE.  AND BASED ON19

WHAT SHE TOLD JERRY LEONARD IN 1979, WAS NOT THE TRUTH.  20

AND IN PARAGRAPH 13, SORT OF TO CONCLUDE MY -- YOU21

KNOW, LOOK AT THIS PARTICULAR AFFIDAVIT, AS HER MOTHER, I FELT22

HELENA WAS TELLING ME THE FULL TRUTH ABOUT BEING IN THE23

MACDONALD HOUSE ON THE NIGHT OF THE MURDERS BECAUSE SHE WANTED24

TO SET THE RECORD STRAIGHT, SET THINGS STRAIGHT, BEFORE SHE25
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DIED.1

          SO, I WOULD SUBMIT TO YOUR HONOR THAT AGAIN WE HAVE2

A STATEMENT BY HELENA STOECKLEY THAT IS IMBUED WITH INDICIA OF3

RELIABILITY.  SHE'S COMING CLEAN.  SHE'S SETTING THE RECORD4

STRAIGHT, WHICH IS WHAT WE DO IN THIS JUDEO CHRISTIAN SOCIETY. 5

IT'S WHAT BELIEVERS DO NEAR THE END.  WE WANT TO SET THE6

RECORD STRAIGHT AND GET IMPORTANT MATTERS OFF OUR MIND AND7

MAKE SURE PEOPLE KNOW WHAT WE THINK THE TRUTH IS.8

          SO, I THINK HER STATEMENT AT THE END OF HER LIFE IS9

IMBUED WITH INDICIA OF RELIABILITY AND TRUSTWORTHINESS, MUCH10

IN THE SAME WAY THAT HER STATEMENT TO HER ATTORNEY IN 1979 IS11

IMBUED WITH INDICIA OF TRUSTWORTHINESS AND RELIABILITY. 12

          NOW, SARA MCMANN ALSO TESTIFIED AND SHE CONFIRMED A13

COUPLE OF CRITICAL FACTS.  HELENA STOECKLEY KNEW SHE WAS14

DYING.  SHE ASKED SARA MCMANN TO TAKE CARE OF HER SON WHEN SHE15

DIES.  HER SON'S FIVE OR SIX MONTHS OLD AT THAT TIME.  AND16

THAT'S NOT SOMETHING YOU WOULD ASK SOMEBODY TO DO, I SUBMIT,17

UNLESS YOU THOUGHT YOU DIDN'T HAVE MUCH TIME LEFT.  18

SO, I THINK IT IS CLEAR THAT HELENA STOECKLEY, IN19

THE FALL OF 1982, KNEW SHE WAS DYING.  DIES OF CHRONIC20

HEPATITIS AND PNEUMONIA IN JANUARY OF 1983.  SO, WE HAVE THIS21

INDICIA OF RELIABILITY, AND ALSO SHE TELLS SARA MCMANN SHE WAS22

THERE IN THE MACDONALD HOUSE.23

          SO, THOSE ARE WHAT I DESCRIBE AS THE BOOKENDS OF24

HELENA STOECKLEY'S ACCOUNT OF HER INVOLVEMENT.  SHE WAS THERE. 25
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SHE TELLS HER LAWYER IN 1979, UNDER THE AMBIT -- UNDER THE1

COVER OF CONFIDENTIALITY.  SHE TELLS HER MOTHER IN 1982, IN2

CONTEMPLATION OF DEATH, AND DIES IN JANUARY OF 1983.3

          AGAIN, THE HOLY GRAIL OF THIS PROOF OR SUPPORT OF AN4

ACCOUNT OF INTRUDERS THAT THE DEFENSE DID NOT HAVE WHEN THIS5

CASE WAS TRIED.  I THINK THAT OUR EVIDENCE HAS SHOWN BY A6

PREPONDERANCE OF THE EVIDENCE THAT MS. STOECKLEY ADMITTED7

BEING IN THE HOUSE IN A TRUSTWORTHY AND RELIABLE WAY.  8

          NOW, I WANT TO TALK FOR A COUPLE OF MINUTES ABOUT9

JIM BRITT AND HIS AFFIDAVITS AND HIS STATEMENTS ABOUT THE10

SITUATION.  HE TELLS IN THE AFFIDAVITS AND IN HIS STATEMENT11

UNDER OATH THAT HE WENT TO SOUTH CAROLINA TO ASSUME CUSTODY OF12

HELENA STOECKLEY.  THAT'S CONSISTENT IN ALL OF HIS AFFIDAVITS13

AND STATEMENTS.  NOW, CERTAINLY THERE ARE INCONSISTENCIES AND14

I'M SURE WE'RE GOING TO HEAR ABOUT THOSE FROM THE GOVERNMENT. 15

WE OFFERED THOSE AFFIDAVITS AND I POINTED OUT THE16

INCONSISTENCIES TO YOUR HONOR AS I WENT THROUGH THEM WITH MR.17

SMITH ON THE STAND.  SO, WE PUT THAT EVIDENCE BEFORE YOU, AS I18

LIKE TO SAY, WARTS AND ALL.  19

AND TO SOME EXTENT, I THINK THE WARTS SUGGEST20

THERE'S SOME RELIABILITY OR CREDIBILITY IN THE STATEMENTS21

BECAUSE WHAT'S HAPPENING IS MR. BRITT'S ATTEMPTING TO GIVE HIS22

BEST RECOLLECTION.  AND I WOULD SUBMIT, IT DOESN'T MATTER IF23

HE SAID HE WENT TO CHARLESTON OR GREENVILLE.  THE IMPORTANT24

POINT IS HE WENT TO SOUTH CAROLINA TO PICK UP A WITNESS.  AND25
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THAT IS SUPPORTED BY HIS STATEMENT TO MARY BRITT IN 1979.  AND1

SHE GETS ON THE STAND AND SAID I REMEMBER DURING MACDONALD2

TRIAL JIM SAID HE WAS GOING TO SOUTH CAROLINA TO GET A3

WITNESS.  4

NOW, THERE'S SOME TESTIMONY THAT THE MEEHANS MADE5

THIS TRANSPORT.  BUT, AGAIN, THERE AREN'T ANY DOCUMENTS TO6

SUPPORT THAT.  THEY SAY THEY TAKE A MARSHAL'S VEHICLE.  THERE7

ARE NO RECORDS OF THAT.  SO, ALL WE'VE GOT IS THEIR ACCOUNT8

VERSUS JIM BRITT'S ACCOUNT.9

          AND ONE OF THE INTERESTING THINGS ABOUT THE10

TRANSPORT IS, IF YOU LOOK AT GOVERNMENT EXHIBIT 2003, WHICH IS11

UP ON THE SCREEN, AND YOU SCROLL DOWN A LITTLE BIT TO THE END,12

IT SAYS ON AUGUST 13, U.S. MARSHAL JOE NEELEY, GREENVILLE,13

SOUTH CAROLINA, ADVISED THAT THE SUBJECT -- THAT'S MS.14

STOECKLEY -- HAD BEEN TRANSPORTED DIRECTLY FROM PICKENS COUNTY15

JAIL TO RALEIGH.  SO, HE'S TALKING ABOUT A DIRECT TRANSPORT.  16

NOW, WHAT THE MEEHANS DESCRIBED IS NOT A DIRECT17

TRANSPORT.  THEY TALK ABOUT SOMEBODY FROM SOUTH CAROLINA18

BRINGS HER TO CHARLOTTE.  THEY GO TO CHARLOTTE AND PICK HER UP19

AND THEN GO TO RALEIGH.  THAT'S NOT A DIRECT TRANSPORT.  20

          THE ONLY PERSON WHO TALKS ABOUT A DIRECT TRANSPORT21

IS JIMMY BRITT.  SO, THERE IS SOME INDICATION THAT WHAT HE22

SAYS IS TRUE.  23

AND AGAIN, I THINK IT'S IMPORTANT THAT MARY BRITT24

RECALLS HIM GOING TO SOUTH CAROLINA TO PICK UP A WITNESS 25
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BECAUSE IF WHAT SOMEONE WERE TO SUGGEST IS THAT JIM BRITT IS1

MAKING THIS UP IN 2005, YOU ALMOST HAVE TO BELIEVE HE'S COMING2

UP WITH A PLAN TO MAKE IT UP IN 2005 IN 1979, BECAUSE HE'S3

TELLING HIS WIFE, HIS THEN WIFE, IN 1979, I'M GOING TO PICK UP4

HELENA STOECKLEY.  THERE WOULD BE NO WAY FOR HIM TO KNOW THAT5

HE WOULD WANT TO COME FORWARD IN 2005, AND SAY HE MADE THE6

TRANSPORT AND WENT TO SOUTH CAROLINA, SO THAT HE COULD HAVE7

TOLD MARY BRITT ABOUT IT TO SORT OF IMBUE OR SUPPORT THIS -- I8

ASSUME THE GOVERNMENT WILL CLAIM -- FALSE STATEMENT THAT HE9

WENT THERE IN 2005.10

          SO, MARY BRITT'S TESTIMONY IS ABSOLUTELY CRITICAL TO11

THIS NOTION OF WHAT JIMMY BRITT DID OR DID NOT DO.  AND,12

AGAIN, I WOULD SUBMIT TO YOU THAT WOMAN HAD NO MOTIVE TO COME13

IN HERE AND TELL YOU ANYTHING BUT THE TRUTH.  14

AGAIN, SHE DIDN'T GET 20 PERCENT OF ANY BOOK DEAL. 15

SHE DIDN'T HAVE ANYBODY TO HELP OR PERSUADE.  SHE CAME IN HERE16

AND ANSWERED QUESTIONS DIRECTLY AND FORTHRIGHTLY.  SHE DIDN'T17

SHADE OR HEDGE HER ANSWERS, WHICH I THINK IS A HIGH MARK OF18

CREDIBILITY.19

          AND I HAVE TO ADMIT I FELT A LITTLE BIT SORRY FOR20

HER WHEN, YOU KNOW, SHE WAS ASKED ON CROSS-EXAMINATION ABOUT21

THE CIRCUMSTANCES OF HER DIVORCE AND THE CLAIMS OF ADULTERY. 22

AND OBVIOUSLY THAT WAS VERY EMOTIONAL FOR HER.  I'M NOT SAYING23

IT WASN'T FAIR GAME, BUT, YOU KNOW, IT WOULD CERTAINLY HURT24

HER TO HAVE TO TALK ABOUT THAT IN COURT.  25
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BUT I THINK THAT ENHANCES HER CREDIBILITY FROM OUR1

PERSPECTIVE BECAUSE SHE WOULD HAVE NO REASON TO WANT TO COME2

IN HERE AND SUPPORT SOMETHING OR VERIFY SOMETHING THAT JIM3

BRITT HAD SAID BASED ON WHAT ALL THAT'S HAPPENED.4

          I MEAN, CAN THERE BE ANY DOUBT THAT DURING THE TRIAL5

OF JEFFREY MACDONALD IN 1979, MARY BRITT WOULD HAVE HAD NO6

EARTHLY IDEA SHE MIGHT BE IN THIS COURTROOM 33 YEARS LATER. 7

IS THERE ANY DOUBT THAT WHEN SHE HEARD JIM BRITT SAY HE WAS8

GOING TO SOUTH CAROLINA, SHE WOULD NEVER EVEN HAVE ENVISIONED9

BEING CALLED AS A WITNESS HERE.  10

AND IT SEEMS TO ME SHE CAME HERE AND DID THE BEST11

SHE COULD TRYING TO TELL THE TRUTH AND EXPLAIN WHAT SHE12

REMEMBERED.  13

SO, I THINK WE HAVE CREDIBLE, POIGNANT AND POWERFUL14

TESTIMONY FROM MARY BRITT THAT JIM BRITT DID THIS TRANSPORT IN15

1979.  16

          SHE ALSO REMEMBERS THAT WHEN HE CAME BACK FROM17

MAKING THE TRANSPORT HE WAS EXCITED BECAUSE WHAT HELENA18

STOECKLEY HAD SAID TO HIM INDICATED SHE WAS IN THE HOUSE.  AND19

YOU'LL RECALL AGAIN THE WORDS SHE USED WHEN SHE TESTIFIED, 20

SHE SAID HE SAID SHE DESCRIBED IT TO A T, TALKING ABOUT THE21

MACDONALD HOUSE.  OF COURSE, HE WOULD KNOW BECAUSE HE HAD BEEN22

IN THE COURTROOM DURING THE MACDONALD TRIAL AND SEEN THE23

PHOTOGRAPHS AND EXHIBITS.  SHE RECALLS HIM SAYING SHE24

DESCRIBED IT TO A T.  AND THEN HE WAS DISAPPOINTED THE NEXT25
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DAY WHEN IT TURNED OUT SHE EITHER WASN'T ALLOWED TO TESTIFY OR1

DIDN'T TESTIFY THAT SHE WAS, IN FACT, IN THE MACDONALD HOUSE.  2

         I THINK, JUDGE FOX, MARY BRITT'S TESTIMONY IS WHOLLY3

BELIEVABLE AND OF UTMOST IMPORTANCE BECAUSE IT IS CLEAR4

SUPPORT FOR MR. BRITT HAVING MADE THE TRANSPORT.  5

ALTHOUGH, I HAVE TO SAY, ONCE WE HAVE JERRY6

LEONARD'S TESTIMONY BOOKENDED BY GENE STOECKLEY'S TESTIMONY7

ABOUT WHAT HIS MOTHER SAID, I DON'T THINK IT REALLY MATTERS8

WHETHER HELENA STOECKLEY MADE ANY STATEMENTS TO JIM BRITT OR9

NOT BECAUSE WE KNOW NOW, WHAT WE DIDN'T KNOW BEFORE YESTERDAY,10

THAT JERRY LEONARD KNEW AND HAD HEARD IN A CONFIDENTIAL11

SETTING THAT HELENA STOECKLEY TOLD HIM SHE WAS IN THE HOUSE.12

          NOW, THE OTHER PART OF THE BRITT CLAIM BESIDES THE13

TRANSPORT AND STATEMENT FROM HELENA STOECKLEY TO JIM BRITT, IS14

THIS NOTION ABOUT WHETHER JIM BLACKBURN MADE COMMENTS WHEN15

THEY WERE INTERVIEWING MS. STOECKLEY IN THE PROSECUTION ROOM16

THAT SHE WOULD HAVE INTERPRETED TO BE A THREAT.  17

NOW, THERE IS A CONFLICT IN THE EVIDENCE.  MR.18

BRITT'S AFFIDAVITS ARE CLEAR AND CONSISTENT THAT HE WAS IN THE19

ROOM AND HEARD THE THREAT.  20

THE GOVERNMENT'S EVIDENCE TO THE CONTRARY COMES FROM21

TWO PEOPLE; JIM BLACKBURN AND JACK CRAWLEY.  AND I THINK WE22

CAN ALL -- I HOPE WE CAN ALL AGREE THAT JIM BLACKBURN IS23

MARKEDLY LACKING IN CREDIBILITY.  AND I'M NOT GOING TO TAKE24

THE COURT THROUGH ALL OF THE THINGS THAT HE SAID AND ADMITTED25
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DURING HIS EXAMINATION THAT SUGGEST LACK OF CREDIBILITY, BUT1

WE KNOW HE FORGED NAMES ON -- JUDGES' SIGNATURES ON ORDERS. 2

HE ADMITTED THAT.  WE KNOW HE FALSIFIED AND MADE UP COURT3

DOCUMENTS AND FILES TO SHOW HIS CLIENTS.  WE KNOW HE4

EMBEZZLED.  WE KNOW HE STOLE MONEY.  AND WE KNOW HE MADE5

PROMISES THAT HE DIDN'T KEEP.  SO, THOSE ARE ALL INDICIA OF A6

LACK OF CREDIBILITY AND UNRELIABILITY.7

          BUT I'M GOING TO SAY THIS, I DON'T THINK THOSE8

INDICATIONS OF UNRELIABILITY ARE THE FULL STORY WITH RESPECT9

TO MR. BLACKBURN AND CREDIBILITY.  10

IT WOULD SEEM TO ME ON THE STAND HE TRIED TO SOFT11

PEDAL HIS BAD CONDUCT.  HE OBFUSCATED.  HE DIDN'T ANSWER12

QUESTIONS DIRECTLY.  AND I THINK THAT IS, AGAIN, AN INDICATION13

OF A LACK OF CREDIBILITY.  HE FEIGNED HIS DESIRE FOR NOTORIETY14

AND WENT RIGHT OUTSIDE AND HELD A PRESS CONFERENCE ON THE15

COURTHOUSE STEPS.  16

SO, THE THINGS WE'RE HEARING FROM MR. BLACKBURN, TO17

ME, SUGGESTED A LACK OF FORTHRIGHTNESS AND A LACK OF18

CREDIBILITY, IN ADDITION TO WHAT WE KNOW WERE MISSTATEMENTS.19

          AND ONE OF THE MOST INTERESTING THINGS, IT SEEMED TO20

ME, HE SAID, YOU KNOW, AFTER QUESTION, AFTER QUESTION, AFTER21

QUESTION IS, WELL, THAT WAS THEN, MR. WIDENHOUSE, AND I DON'T22

DO THAT ANYMORE.  YOU KNOW, I WROTE A LETTER OF APOLOGY TO THE23

BAR.  AND WHEN HE SAID THAT, I THOUGHT, WELL, HE OBVIOUSLY24

DOESN'T KNOW THAT I KNOW ABOUT BROOKE MORROW.  HE OBVIOUSLY25

-3448-

Appeal: 15-7136      Doc: 31-3            Filed: 08/16/2016      Pg: 601 of 740 Total Pages:(2041 of 2180)



Page 1284

September 25, 2012

DOESN'T KNOW THAT I KNOW THAT HE TOOK $50,000 FROM HER IN1

2001, WITH A PROMISE TO WRITE A BOOK, WHICH HE DID NOT HONOR. 2

HE OBVIOUSLY DIDN'T KNOW I HAD A PROMISSORY NOTE HE EXECUTED3

WITH MS. MORROW THAT HE DIDN'T HONOR, WHICH HE ADMITTED.  AND4

HE OBVIOUSLY DIDN'T KNOW THAT I KNEW HE HAD NOT PAID ONE CENT5

OF THE $50,000 BACK TO HER DESPITE THAT IT'S BEEN DUE SINCE6

2003, WHICH LAST TIME I COUNTED WAS ABOUT NINE YEARS.  AND THE7

BEST THING THAT HE COULD SAY ABOUT THAT WAS, WELL, I DIDN'T8

HAVE THE MONEY TO PAY HER BACK I WAS WAITING TABLES.9

          BUT WE KNOW FROM HIS TESTIMONY HE'S NOT WAITING10

TABLES ANYMORE HE'S GIVING ALL THESE SEMINARS AND SPEECHES11

UNDER THE AMBIT OF JIM BLACKBURN ENTERPRISES, SPEAKING TO BAR12

GROUPS ON ISSUES INCLUDING ETHICS, WHICH I HAVE TO SAY STRIKES13

ME AS HIGHLY IRONIC.  IT SEEMED TO ME HIS TESTIMONY WAS A LOT14

ABOUT SELF-PROMOTION UNLIKE THE TESTIMONY OF PEOPLE LIKE MARY15

BRITT AND GENE STOECKLEY AND I THINK THAT IS AN INDICATION OF16

A LACK OF CREDIBILITY.17

          HE ALSO SAID AND ADMITTED HE WAS ONE OF THESE18

LAWYERS WHO PROMOTES HIMSELF AS A LAWYER WHO WANTED TO WIN AT19

ALL COSTS.  AND, YOU KNOW, WHEN I ASKED HIM ABOUT THAT HE, YOU20

KNOW, WAS QUICK TO SAY, WELL, I DIDN'T MEAN WIN AT ALL COST BY21

CHEATING.  OF COURSE, THAT'S NOT WHAT HE SAID WHEN HE22

DESCRIBED HIMSELF THAT WAY.  23

SO, IT SEEMS TO ME, IF WHAT YOU HAVE IS JIM BRITT24

AND HIS AFFIDAVITS AND JIM BLACKBURN AND HIS TESTIMONY, WELL,25
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THAT CREDIBILITY GOES OUR WAY.  IT SEEMS TO ME, IT GOES OUR1

WAY EVERY DAY, EVERY TIME THE QUESTION WOULD GET ASKED.2

          NOW, WITH RESPECT TO MR. CRAWLEY, IT SEEMED TO ME3

THAT HIS TESTIMONY WAS KIND OF SAD.  I MEAN, I FELT SORRY FOR4

HIM WHEN HE WAS ON THE STAND TESTIFYING.  AND SOME OF THE5

THINGS WOULD HAVE BEEN FUNNY IF IT JUST HADN'T FELT SO SAD.  6

BUT THE INTERESTING THING ABOUT MR. CRAWLEY IS ALL7

HE CAN REMEMBER ABOUT THAT MEETING IS THERE WERE NO THREATS. 8

HE DOESN'T REMEMBER WHO WENT AND GOT SANDWICHES, IF ANYBODY9

DID, FOR HER.  HE DOESN'T REMEMBER WHO TOOK NOTES.  AND MOST10

IMPORTANTLY, HE'S NOT SURE JIM BRITT WASN'T IN THE ROOM.  I11

MEAN, WHEN ASKED THE QUESTION HE SAID, WELL, YOU KNOW, I DON'T12

RECALL.  HE MIGHT HAVE BEEN.  13

SO, THE GOVERNMENT'S EVIDENCE ON THAT PARTICULAR14

ISSUE JUST FAILS.  AND THE PREPONDERANCE OF THE EVIDENCE WOULD15

SHOW THAT MR. BRITT WAS IN THAT ROOM, HEARD A THREAT AND IT16

CAME FROM MR. BLACKBURN.17

          NOW, THAT THREAT IS IMPORTANT BECAUSE IT WOULD BE A18

REASON THAT HELENA STOECKLEY WOULDN'T HAVE SAID SHE WAS IN THE19

ROOM TO ANYBODY EXCEPT HER LAWYER, WHO PROMISED NOT TO TELL20

ANYBODY WHAT SHE SAID.  21

SO, THE THREAT IS AN IMPORTANT SITUATION.  I DON'T22

THINK WE NEED THE THREAT IN ORDER TO PREVAIL AT THIS HEARING,23

BUT I THINK THAT BY A PREPONDERANCE OF THE EVIDENCE WE'VE24

SHOWN THAT IT WOULD HAPPEN -- HAPPENED.25
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          AND THE LAST THING ABOUT THE THREAT I WOULD SAY IS,1

YOU KNOW, THERE WAS A LOT OF TALK ABOUT POLYGRAPHS IN THIS2

CASE.  AND THERE WAS A POLYGRAPH OF MR. BRITT.  AND, YOU KNOW,3

I WOULD TAKE THE COURT TO EXHIBIT 5057, PAGE TWO OF THAT4

EXHIBIT, AND REMIND THE COURT OF THE QUESTIONS THAT WERE ASKED5

OF MR. BRITT DURING THIS POLYGRAPH.  HE WAS ASKED, DID YOU6

HEAR HELENA STOECKLEY TELL JIM BLACKBURN SHE HAD SEEN A BROKEN7

HOBBY HORSE WHILE SHE WAS INSIDE THE MACDONALD HOUSE?  THE8

ANSWER IS YES.  DID YOU HEAR JIM BLACKBURN TELL HELENA9

STOECKLEY HE WOULD HAVE HER INDICTED FOR MURDER IF SHE10

TESTIFIED SHE HAD BEEN INSIDE THE MACDONALD HOUSE?  THE ANSWER11

IS YES.  ARE YOU NOW LYING ABOUT THE CONVERSATION BETWEEN JIM12

BLACKBURN AND HELENA STOECKLEY?  THE ANSWER IS NO.13

          AND STEVE DAVENPORT, WHO, YOU KNOW, MR. SMITH SAID 14

-- MR. WADE SMITH SAID ON THE STAND WAS AN EXPERIENCED15

POLYGRAPHER.  HE WORKED FOR THE SBI FOR 20 YEARS AND HE WAS16

THEIR CHIEF POLYGRAPHER.  HE DID THE POLYGRAPH TEST AND HE17

CONCLUDED -- AGAIN, IT'S ON PAGE TWO OF THE EXHIBIT -- THAT18

MR. BRITT'S PHYSIOLOGICAL REACTIONS WHEN HE ANSWERED THE ABOVE19

QUESTIONS AS SHOWN SHOWED NO DECEPTION TO THE RELEVANT20

QUESTIONS.  21

          SO, WE HAVE COMPELLING EVIDENCE IN THIS CASE THAT22

MR. BRITT WAS IN THE ROOM, THAT HE HEARD A THREAT.  WE'VE GOT23

AFFIDAVITS AND A POLYGRAPH OF MR. BRITT.  WE HAVE NO AFFIDAVIT24

AND NO POLYGRAPH OF MR. BLACKBURN.  WE HAVE NO AFFIDAVIT AND25
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NO POLYGRAPH OF MR. CRAWLEY.  AND I WOULD SUBMIT TO YOU THAT1

WHEN THE TWO OF THEM TESTIFIED THERE WAS A STARK LACK OF2

CREDIBILITY WITH RESPECT TO THEIR TESTIMONY.3

          THE OTHER PIECE OF THIS SORT OF WHO WAS IN THE ROOM4

SEEMS TO BE JOE MCGINNISS SAYING, WELL, YOU KNOW, THAT FILMING5

IN THE MINI-SERIES, THE ROOM THAT WAS SHOWN WAS THE DEFENSE6

ROOM.  WELL, NOBODY WOULD KNOW WATCHING THE FILM WHICH ROOM IT7

WAS BECAUSE THAT'S NOT SHOWN IN THE FILM.  IT'S JUST HE'S8

TELLING YOU WHAT HE THOUGHT THE ROOM WAS SUPPOSED TO DEPICT.  9

BUT JIM BRITT SAW THE MOVIE, RUNS INTO MARY BRITT10

LATER AND SHE SAID, OH, I SAW THE MOVIE THE OTHER DAY AND HIS11

RESPONSE, ACCORDING TO HER, THROUGH GRITTED TEETH WAS IT WAS12

INACCURATE, I WAS IN THE ROOM.  13

NOW, HE CAN'T BE TALKING ABOUT THE DEFENSE ROOM14

BECAUSE NOBODY SAYS HE WAS IN THE DEFENSE ROOM.  JOE MCGINNISS15

SAYS HE WASN'T.  WADE SMITH SAYS HE WASN'T.  JIM BRITT NEVER16

SAYS HE WAS.  17

SO, THE ONLY ROOM THAT HE COULD MEAN WHEN HE SAYS18

IT'S NOT ACCURATE, I WAS IN THE ROOM, IS THE ROOM WHERE THE19

PROSECUTION WAS INTERVIEWING HELENA STOECKLEY.20

          AND I WOULD SUBMIT THAT TESTIMONY FROM MARY BRITT,21

AGAIN, IS IMPORTANT CORROBORATION OF THE THREAT.  SHE WOULD22

HAVE NO REASON TO BELIEVE IN 1984 OR 1985, WHEN SHE SAW THE23

MOVIE AND THEN SAW MR. BRITT AT HER HOUSE LATER ON AND ASKED24

HIM ABOUT IT TO BELIEVE SHE WOULD BE HAULED INTO A FEDERAL25
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COURT IN 2012, AND ASKED TO TESTIFY ABOUT IT.  BUT SHE HAS1

THAT DISTINCT RECOLLECTION OF THAT ENCOUNTER AND HIS RESPONSE 2

IT'S NOT ACCURATE, I WAS IN THE ROOM.  3

I THINK THAT IS POWERFUL CONTEMPORANEOUS EVIDENCE OF4

WHAT MR. BRITT SAID, BOTH THAT HE MADE THE TRANSPORT TO SOUTH5

CAROLINA AND THAT HE WAS IN THE ROOM AND HEARD THE THREAT MADE6

TO HELENA STOECKLEY.7

          AGAIN -- AND I'M A BIG STAR WARS FAN, JUDGE FOX, AND8

I DON'T KNOW IF YOU ARE OR NOT, BUT DON'T BE CONFUSED BY THESE9

JEDI MIND TRICKS YOU MAY BE HEARING FROM THE GOVERNMENT.  YOU10

KNOW, THIS IS NOT THE ROOM YOU'RE LOOKING FOR.  WE KNOW WHAT11

ROOM IT IS.  WE KNOW WHAT ROOM JIM BRITT THOUGHT IT WAS WHEN12

HE SAW THE MOVIE, AND THAT IS WHAT IS IMPORTANT, WHAT MOVIE --13

WHAT ROOM DID HE THINK THEY WERE DEPICTING AT THAT TIME.14

          THE THREAT'S IMPORTANT, AGAIN, BECAUSE IT IS15

EVIDENCE OF PROSECUTORIAL MISCONDUCT, WHICH IS A VIOLATION OF16

DUE PROCESS AND A CONSTITUTIONAL BASIS FOR THE RELIEF THAT WE17

SEEK IN THIS CASE.  IT EXPLAINS WHY HELENA STOECKLEY WOULD18

HAVE SAID THE NEXT DAY ON THE STAND SHE DIDN'T REMEMBER THE19

NIGHT OF THE MURDERS AND WOULDN'T HAVE TOLD ANYBODY20

DIFFERENTLY IN 1979, UNDER THE CLOAK OF PRIVILEGE, WHICH WAS21

HER LAWYER, WHICH SHE DID UNDER THE CLOAK OF PRIVILEGE. 22

          AND MR. BRITT'S STATEMENTS IN THIS REGARD ARE UNDER23

OATH.  IN HIS AFFIDAVITS, THEY'RE ALL CONSISTENT ON THIS POINT24

AND THEY'RE SUPPORTED BY THE TESTIMONY OF MARY BRITT.  25
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AND I WOULD JUST REMIND THE COURT, I'M NOT GOING TO1

TAKE YOU THROUGH THE AFFIDAVIT, BUT I REMIND THE COURT THAT2

IT'S DEFENSE EXHIBIT 5058, PARTICULARLY PARAGRAPH 22, 23 AND3

24.  4

THE IMPORTANCE OF MR. BRITT'S STATEMENTS IN COMING5

FORWARD IN 2005, AGAIN, ARE TWOFOLD.  HE SPENDS TIME WITH6

HELENA STOECKLEY AND SHE SAYS SHE WAS IN THE MACDONALD HOUSE7

AND HE HEARS THE PROSECUTOR THREATEN HER WITH A MURDER CHARGE,8

WHICH KEEPS HER FROM TESTIFYING THAT SHE WAS IN THE HOUSE WHEN9

SHE COMES TO COURT THE NEXT WAY -- THE NEXT DAY.10

          NOW, WE KNOW WHY MR. BRITT CAME FORWARD.  HE WAS,11

AGAIN, CONSISTENT IN ALL HIS STATEMENTS TO MR. SMITH, BOTH THE12

STATEMENT UNDER OATH AND THE AFFIDAVIT, THAT HE HAD A MORAL13

BURDEN THAT HE FELT LIKE HE NEEDED TO UNLOAD IN 2005.  14

ONE HAS TO ASK ONE'S SELF WHAT WOULD BE HIS MOTIVE15

FOR COMING FORWARD IN 2005, OTHER THAN TO UNLOAD A BURDEN HE16

HAD BEEN CARRYING.  I MEAN, WHAT DOES HE GET OUT OF IT?  WELL,17

HE DOESN'T -- AS FAR AS WE KNOW, HE DOESN'T GET ANY MONEY.  AS18

FAR AS WE KNOW, HE DOESN'T GET ANY BOOK DETAIL, 20 PERCENT OF19

ANY BOOK DEAL.  AS FAR AS WE KNOW, ALL HE GETS IS A BUNCH OF20

UNPLEASANTNESS FOR HIS WIFE -- HIS EX-WIFE AND HIS FAMILY.  21

THERE WOULD BE NO REASON FOR HIM TO COME FORWARD IN22

2005, FOR ANY REASON OTHER THAN TO UNLOAD A BURDEN THAT HE HAD23

BEEN CARRYING AND A BURDEN OF WHAT HE SAW AND BELIEVED WAS24

INAPPROPRIATE CONDUCT BY A PROSECUTOR.25
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          NOW, I HAVE TO ADMIT THERE'S SOME HUMOR IN THE1

NOTION THAT MAYBE WHAT HE WANTED TO COME FORWARD WITH WAS2

WHETHER JUDGE DUPREE HAD GOTTEN A CAKE FROM A JUROR DURING THE3

MACDONALD TRIAL BECAUSE THE WAS FROM THE FIRST AFFIDAVIT.  AND4

WADE SMITH EXPLAINED WHY IT'S NOT IN THE SUBSEQUENT AFFIDAVITS5

BECAUSE HE DIDN'T THINK IT WAS PARTICULARLY IMPORTANT.  6

AND I DON'T THINK THERE'S ANY REASON TO BELIEVE THAT7

THE REASON JIM BRITT COMES FORWARD IN 2005, IS KNOWLEDGE OF A8

CHOCOLATE CAKE THAT A JUDGE RECEIVED DURING A TRIAL IN 1979.  9

I THINK THE REASON HE COMES FORWARD IS BECAUSE HE10

WAS BURDEN BY THINGS THAT HE KNEW THAT WEREN'T ACCURATE, THAT11

LED TO SOMEONE BEING CONVICTED.  WHETHER THAT PERSON WAS12

INNOCENT OR NOT I DON'T THINK WAS WHAT JIM BRITT WAS SAYING. 13

I THINK WHAT HE WAS SAYING WAS I DON'T THINK THE TRIAL WAS14

FAIR BECAUSE EVIDENCE WAS WRONGFULLY SUPPRESSED OR PREVENTED15

FROM BEING PRESENTED BECAUSE OF CONDUCT BY THE PROSECUTOR.16

          BUT HIS STATEMENTS TO MARY BRITT AND THE STATEMENTS17

TO WADE SMITH THAT ARE PUT IN HIS AFFIDAVIT HAVE TO DO WITH18

SUPPRESSED EVIDENCE AND THE REASON THAT HE WOULD HAVE WANTED19

TO COME FORWARD AFTER ALL THIS TIME.  20

NOW, WE'VE HEARD FROM SEVERAL MARSHALS THAT HE21

CLEARLY WAS NOT THE MOST POPULAR MEMBER OF THE MARSHAL22

SERVICE.  THAT DOESN'T REALLY HAVE ANYTHING TO DO WITH HIS23

CREDIBILITY IN 2005 AND COMING FORWARD WITH THIS INFORMATION. 24

AND THE MOST -- AGAIN, THE MOST IMPORTANT PART OF WHY WHAT HE25
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SAYS IN 2005 IS BELIEVABLE IS BECAUSE OF WHAT HE TELLS HIS1

WIFE IN 1979, THAT'S CONSISTENT WITH WHAT HE SAYS IN 2005. 2

AND THERE'S JUST NO REASON TO BELIEVE HE TOLD MARY BRITT THAT3

HE WAS GOING TO SOUTH CAROLINA IN 1979, AND TOLD HER WHEN HE4

GOT BACK THAT THE WOMAN HAD DESCRIBED THE HOUSE TO A T SO THAT5

HE COULD THEN COME FORWARD 26 YEARS LATER AND REVEAL THAT6

INFORMATION.  SO, WHAT MARY BRITT TELLS US IS EXTREMELY7

IMPORTANT.  AND HE PASSES THE POLYGRAPH WITH RESPECT TO THE8

THREATS MADE BY THE PROSECUTOR. 9

          NOW, WE GOT SOME CORROBORATING EVIDENCE OF THE10

THREATS BECAUSE WE KNOW FROM WENDY ROUDER, FOR EXAMPLE, HOW11

HELENA STOECKLEY FELT AFTER SHE TESTIFIED AND AFTER SHE MET12

WITH THE PROSECUTOR DURING MS. ROUDER'S EXPLANATION OF WHAT13

HAPPENED ON SATURDAY AND SUNDAY IN WHATEVER MOTEL OR14

COLLECTION OF MOTELS WERE INVOLVED, BUT SHE TALKS ABOUT15

COMMOTION AT THE JOURNEY'S END ON SATURDAY MORNING.  SHE GOES16

THERE WITH RED UNDERHILL.  ERNIE DAVIS IS MADE TO LEAVE.  AND17

DURING THAT TIME SHE HAS DISCUSSIONS WITH MS. ROUDER ABOUT THE18

ROCKING HORSE, PICTURES OF CHILDREN, BEING IN THE DRIVEWAY.  I19

THINK I WAS IN THE HOME.  IT'S A MEMORY, YOU KNOW, IT'S NOT A20

DREAM.  AND WHY DON'T YOU -- AND THEN MS. ROUDER SAYS, WELL,21

WHY DON'T YOU GET ON THE STAND AND SAY THAT?  AND SHE RECALLS22

WHAT HELENA STOECKLEY SAID, I CAN'T BECAUSE OF THOSE DAMN23

PROSECUTORS.24

          SO, THERE IS CLEAR EVIDENCE, AGAIN, CONTEMPORANEOUS25
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WITH THE EVENT, THAT HELENA STOECKLEY WAS SCARED IN 1979, IN1

PART BECAUSE OF ACTIONS BY THE PROSECUTORS.  2

AND, AGAIN, AS MS. ROUDER SAYS IN HER AFFIDAVIT,3

ONCE SHE LEARNED IN 2005 ABOUT MR. BRITT COMING FORWARD AND4

REVEALING THE THREATS, ALL OF THIS BEGAN TO MAKE SENSE,5

INCLUDING THAT MS. STOECKLEY SAID, YOU KNOW, THEY'LL FRY ME, 6

YOU KNOW, I CAN'T COME FORWARD.  I CAN'T GET ON THE STAND AND7

TESTIFY.8

          SO, I THINK AT THE END OF THE DAY -- I THINK AT THE9

END OF THE DAY OUR EVIDENCE SHOWS BY A PREPONDERANCE OF THE10

EVIDENCE THAT MR. BLACKBURN THREATENED HELENA STOECKLEY AND11

THAT SHE WAS AFRAID BECAUSE OF THAT.  THEREFORE, SHE DIDN'T12

TESTIFY THAT SHE WAS IN THE HOUSE.  13

I THINK OUR EVIDENCE SHOWS BY A PREPONDERANCE OF THE14

EVIDENCE, AGAIN AT THE END OF THE DAY, THAT HELENA STOECKLEY15

WAS IN THE HOUSE AND WOULD HAVE SAID SHE WAS IN THE HOUSE IF16

SHE TOLD THE TRUTH ON THE STAND.  AGAIN, THAT'S WHAT SHE SAYS17

TO JERRY LEONARD IN 1979, UNDER THE PROMISE AND CLOAK OF18

ATTORNEY-CLIENT PRIVILEGE.  IT'S WHAT SHE TELLS HER MOTHER IN19

1982, SHORTLY BEFORE SHE DIES, KNOWING THAT SHE'S REACHING THE20

POINT OF DEATH.21

          SO, WE HAVE, IN THE END, YOUR HONOR, MUCH MORE THAN22

MERELY STOECKLEY RELATED TESTIMONY THAT JUDGE MURNAGHAN TALKED23

ABOUT.  AND WE ALSO KNOW NOW THAT JUDGE DUPREE THOUGHT THE24

EVIDENCE IN THIS CASE MUST HAVE BEEN CLOSE OR HE WOULDN'T HAVE25

-3457-

Appeal: 15-7136      Doc: 31-3            Filed: 08/16/2016      Pg: 610 of 740 Total Pages:(2050 of 2180)



Page 1293

September 25, 2012

WRITTEN A LETTER TO WENDY ROUDER AND SAID I WAS CONFIDENT THE1

JURY WAS GOING TO ACQUIT.  WE HAVE DIRECT EVIDENCE FROM HELENA2

STOECKLEY THAT SHE WAS IN THE HOUSE.  IT'S AN EYEWITNESS3

ACCOUNT OF INTRUDERS.  IT IS DIRECT EVIDENCE OF AN INTRUDER.4

          AND IN TANDEM WITH THE NEW EVIDENCE FROM THE DNA5

TESTING THAT SHOWS UNSOURCED HAIRS, WHICH IS SUPPORTIVE6

EVIDENCE OF INTRUDERS, IN TANDEM WITH THAT AND IN THE CONTEXT7

OF THE EVIDENCE AS A WHOLE, I THINK WE HAVE COMPELLING8

EVIDENCE THAT A JURY -- THAT IF THE JURY HAD HEARD, NO9

REASONABLE JURY WOULD HAVE CONVICTED.10

          AND I THINK IT'S IMPORTANT IN SORT OF WRAPPING UP11

THE HELENA STOECKLEY NOTION IS THAT IN 1979, 1980, AND SHORTLY12

BEFORE, POLICE OFFICERS THOUGHT HELENA STOECKLEY WAS13

TRUSTWORTHY.  YOU'LL REMEMBER THERE IS EVIDENCE THAT WE14

PRESENTED THAT PRINCE BEASLEY SAID SHE WAS THE BEST INFORMANT15

I EVER HAD.  SO, LOTS OF POLICE OFFICERS USED HER AS AN16

INFORMANT AND THEY WOULD NOT DO THAT IF THEY DIDN'T BELIEVE17

THAT SHE WOULD BE ABLE TO GIVE TRUSTWORTHY TESTIMONY.  SO,18

THEY RELY ON HER AND DEPEND ON HER.  THEY DEEM HER19

TRUSTWORTHY.  20

          AND I WANT TO LEAVE THE COURT WITH AN ILLUSTRATION21

FROM ONE OF MY FAVORITE PLAYS, WHICH IS A MAN FOR ALL SEASONS. 22

AND IT'S THE STORY YOUR HONOR PROBABLY KNOWS OF SIR THOMAS23

MORE.  AND THERE IS A SCENE IN THAT PARTICULAR PLAY WHERE24

ROPER AND ALICE AND THOMAS MORE ARE IN A ROOM TOGETHER AND25
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SOMEONE WHO IS PLOTTING AGAINST THOMAS MORE HAS BEEN IN THE1

ROOM AND HAS NOW LEFT.  AND ALICE AND ROPER ARE UPSET WITH2

THOMAS MORE.  THEY SAY YOU SHOULD HAVE HIM ARRESTED.  AND HE3

SAYS HE HASN'T BROKEN A LAW.  AND THEY SAY, WELL, HE'S BROKEN4

GOD'S LAW.  THOMAS MORE SAYS I'M NOT IN CHARGE OF GOD'S LAW. 5

WE'RE ONLY IN CHARGE OF MAN'S LAW AND HE HASN'T BROKEN THAT 6

YET.  AND THOMAS MORE SPEAKS TO ROPER AND -- WELL, ROPER SAYS7

TO THOMAS MORE SO YOU WOULD GIVE THE DEVIL THE BENEFIT OF THE8

LAW?  AND THOMAS MORE SAYS, SURE, I'D GIVE THE DEVIL THE9

BENEFIT OF THE LAW.  WHAT WOULD YOU DO?  AND ROPER SAYS I10

WOULD CUT DOWN EVERY LAW, EVERY TREE IN ENGLAND TO GET AT THE11

DEVIL.  AND THOMAS MORE TURNS TO HIM AND SAID AND WHAT WOULD12

YOU DO WHEN THE DEVIL TURNED ON YOU?  NOW, THAT YOU HAVE CUT13

DOWN ALL THE LAWS, YOU WOULD HAVE NO PROTECTION FROM THE DEVIL14

IF HE TURNED BACK ON YOU.15

          AND WHAT'S THE -- THE IMPORTANCE OF THAT SCENE, YOUR16

HONOR, IS I THINK IT ILLUSTRATES WHY WE IN THIS COUNTRY DEPEND17

ON THE RULE OF LAW.  THE LAW PROTECTS YOU.  THE LAW PROTECTS18

ME.  THE LAW PROTECTS JEFFREY MACDONALD.  AND THE LAW IN THIS19

CASE, IN LIGHT OF THE EVIDENCE THAT YOU'VE HEARD, I THINK,20

SUPPORTS OUR REQUEST THAT YOU GRANT THE MOTION TO VACATE.21

          THE COURT:  ALL RIGHT.  WE'LL TAKE A RECESS UNTIL22

10:40.23

          (RECESS TAKEN FROM 10:25 A.M., UNTIL 10:41 A.M.)24

(DEFENDANT PRESENT.)25
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             THE COURT:  PLEASE BE SEATED AND WE'LL CONTINUE. 1

MR. BRUCE.2

          MR. BRUCE:  THANK YOU, YOUR HONOR.  I'M JUST GOING3

TO SPEAK VERY BRIEFLY ON THE LEGAL ASPECTS OF THIS CASE AND4

WHAT WE'RE ASKING THE COURT TO DO, AND THEN I'M GOING TO TURN5

IT OVER TO MR. MURTAGH, WHO IS GOING TO DISCUSS THE6

GOVERNMENT'S PERSPECTIVE ON THE UNSOURCED HAIR CLAIM AND ALSO7

WHAT WE CONSIDER TO BE THE MOST IMPORTANT PART OF THE EVIDENCE8

AS A WHOLE, WHICH IS SOME OF THE ASPECTS OF THE TRIAL EVIDENCE9

THAT CAUSED THE JURY TO CONVICT JEFFREY MACDONALD IN 1979. 10

AND THEN -- AND WE WON'T GET TO THIS UNTIL AFTER LUNCH, I'M11

SURE, BUT THEN I'M GOING TO WIND UP BY SPEAKING ABOUT THE12

BRITT CLAIM WHEN MR. MURTAGH IS THROUGH.13

          BUT WHAT I WANTED TO SAY TO THE COURT BEFORE MR.14

MURTAGH GETS STARTED IS, AS WE SAID IN OUR SPECIFIC ISSUES15

CITED IN THE PRETRIAL ORDER, WE'RE ASKING THE COURT TO16

DETERMINE, NOW THAT THE COURT HAS HEARD THE EVIDENCE AS A17

WHOLE, WE'RE ASKING THE COURT TO HOLD THAT THE GATEKEEPING18

STANDARD HAS NOT BEEN MET WITH RESPECT TO THE BRITT CLAIM OR19

THE UNSOURCED HAIR CLAIM, THAT IS, THAT THE DEFENDANT OR THE 20

MOVANT HAS, WITH DUE REGARD TO THE LIKELY CREDIBILITY AND THE21

PROBABLE RELIABILITY OF THE EVIDENCE AS A WHOLE, HAS FAILED TO22

SHOW THAT IN COMBINATION WITH THE NEWLY DISCOVERED EVIDENCE,23

IF PROVEN, BRITT CLAIM AND UNSOURCED HAIR CLAIM, WOULD BE24

SUFFICIENT TO ESTABLISH BY CLEAR AND CONVINCING EVIDENCE THAT25
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NO REASONABLE JUROR WOULD HAVE FOUND MACDONALD GUILTY.1

          THAT'S WHAT YOUR HONOR FOUND IN NOVEMBER OF 2008,2

AND WE SUBMIT NOTHING HAS BEEN ADDUCED AT THIS HEARING 3

DISTURBS THAT.  4

BUT AS YOUR HONOR STATED WHEN WE BEGAN THIS HEARING5

A WEEK AGO YESTERDAY, THIS HAS REALLY BEEN A CONFLATED HEARING6

IN THAT THE PARTIES HAVE HAD AN OPPORTUNITY TO INTRODUCE7

EVIDENCE AS A WHOLE FOR THE GATEKEEPING STANDARD, BUT THE8

PARTIES HAVE ALSO HAD AN OPPORTUNITY TO INTRODUCE EVIDENCE9

GOING TO THE MERITS OF THE CLAIM -- THE TWO CLAIMS, THE BRITT10

CLAIM AND THE UNSOURCED HAIRS CLAIM.11

          AND SO WE'RE GOING TO BE ASKING THE COURT AND WE ARE12

ASKING THE COURT TO HOLD NOT ONLY THAT MACDONALD'S TWO CLAIMS13

THAT CAME BACK FROM THE FOURTH CIRCUIT, THE BRITT CLAIM AND14

UNSOURCED HAIRS CLAIM, DO NOT SURVIVE GATEKEEPING.  HE HAS NOT15

MET THAT CLEAR AND CONVINCING EVIDENCE THRESHOLD.  AND EVEN IF16

HE HAD, THE CLAIMS FAIL ON THE MERITS BECAUSE HE HAS FAILED TO17

PROVE THE BRITT CLAIM -- THE BRITT AVERMENTS THAT CONSTITUTE18

THE BRITT CLAIM AND HE'S FAILED TO PROVE ANY EXCULPATORY VALUE19

FROM THE UNSOURCED HAIRS CLAIM.20

          THE COURT:  MR. BRUCE, JUST A MOMENT.  I BELIEVE YOU21

AGREED THAT THAT WAS THE CASE, MR. WIDENHOUSE.22

          MR. WIDENHOUSE:  YES.23

          THE COURT:  IS THAT CORRECT?24

          MR. WIDENHOUSE:  I AGREE THAT WE HAVE TO PROVE BY25
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CLEAR AND CONVINCING EVIDENCE THOSE --1

          THE COURT:  I UNDERSTOOD THAT YOU AGREED THAT THIS2

CASE WOULD BE HEARD ON ITS MERITS.3

          MR. WIDENHOUSE:  YES.  YES.4

          THE COURT:  AS WELL AS THE GATEKEEPING.5

          MR. WIDENHOUSE:  YES.6

          THE COURT:  ALL RIGHT.  THANK YOU.7

          MR. BRUCE:  AND WITH THAT INTRODUCTION, I WILL NOW8

TURN IT OVER TO MR. MURTAGH.  THANK YOU.9

          MR. MURTAGH:  GOOD MORNING, YOUR HONOR.  AND MAY IT10

PLEASE COURT, BY SOME QUIRK OF FATE THE LAST TIME I ADDRESSED11

A FEDERAL JUDGE, A CASE IN WHICH I WAS COUNSEL, WAS ON MARCH 12

23RD IN THIS COURTROOM BEFORE YOUR HONOR ON THIS CASE.  SO,13

HERE I AM AGAIN, A LITTLE RUSTY, BUT THIS IS FAMILIAR GROUND14

FOR ME TO GO OVER.  15

WHAT I'D LIKE TO START WITH IS THE TRANSCRIPT16

EXCERPTS THAT MR. WIDENHOUSE, I MIGHT ADD, SOMEWHAT CAREFULLY17

PARSED TRANSCRIPT EXCERPTS, THAT HE TALKED TO YOU ABOUT AND18

PUT ON THE SCREEN.19

          SO, WITH THE HELP OF MY ELECTRONIC WARFARE OFFICER,20

IF WE COULD HAVE TD-6, PAGE 130, AND THAT IS TRANSCRIPT21

REFERENCE 2533, THE FIRST ONE, DR. GAMMEL.  THE COURT'S22

INDULGENCE HERE.  23

(PAUSE.)24

MR. MURTAGH:  OKAY.  AND NOW IF WE COULD HAVE TD-6,25
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PAGE 199.  COULD WE BLOW UP -- AND THIS IS DR. HANCOCK'S1

TESTIMONY, I BELIEVE.  COULD WE BLOW UP INITIALLY LINES ONE2

THROUGH 11?  OKAY, AND SCROLL DOWN, PLEASE.  EXCUSE ME.  3

DO YOU RECALL WHETHER ANY HAIR SAMPLES WERE TAKEN4

FROM THE BODIES OF THE DECEASED?  NOT TO MY KNOWLEDGE.  5

OKAY.  FINGERNAIL SCRAPINGS.  OKAY.  YOUR HONOR,6

WHAT I'M GOING TO ADVISE THE COURT AND COUNSEL IS AT TRIAL,7

WHICH IS IN 1979, DR. HANCOCK INDEED TESTIFIED THAT HE DID THE8

FINGERNAIL SCRAPINGS FROM KRISTEN.  HE DID THE AUTOPSIES ON9

KRISTEN AND KIMBERLEY.  10

I WOULD REFER THE COURT TO GOVERNMENT EXHIBIT 3053,11

WHICH IS THE ARTICLE 32 TRANSCRIPT OF DR. GAMMEL, AND ALSO TO12

GOVERNMENT EXHIBIT 3055, WHICH IS THE ARTICLE 32 TRANSCRIPT OF13

DR. HANCOCK, WHICH IS IN 1970.  AND IF I MAY ADVISE THE COURT,14

BASICALLY, IN 1970, DR. GAMMEL RECALLED THAT HE SCRAPED THE15

FINGERNAIL OF EVERYBODY BEFORE THEY DID THE ACTUAL AUTOPSIES16

AND DR. HANCOCK ASSISTED BY PUTTING LITTLE SLIPS OF PAPER --17

AND YOU'LL SEE ONE OF THESE SHORTLY -- WITH THE DESCRIPTION OF18

WHERE THE SAMPLE HAD BEEN TAKEN FROM.  NEITHER OF THESE19

PEOPLE, AS WAS BROUGHT OUT AT TRIAL, WERE FORENSIC20

PATHOLOGISTS.  THIS WAS THEIR FIRST ADVENTURE IN FINGERNAIL21

SCRAPINGS.  22

          OKAY.  IF WE COULD HAVE -- ALSO, WITH RESPECT TO DR.23

HANCOCK, I BELIEVE MR. WIDENHOUSE OFFERED A TRANSCRIPT EXCERPT24

TO SHOW THAT KRISTEN HAD STRUGGLED WITH HER ASSAILANT.  25
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OKAY.  IF WE COULD HAVE GOVERNMENT EXHIBIT 775, IT'S1

THE BODY OF KRISTEN MACDONALD, AND THERE WAS TESTIMONY AT2

TRIAL, YOUR HONOR, THAT THE LARGE GAPING WOUNDS WERE3

CONSISTENT WITH HAVING BEEN INFLICTED BY THE OLD HICKORY4

KNIFE.  AND IF WE COULD HAVE GOVERNMENT 778, WHICH THERE'S5

TESTIMONY AT TRIAL, THIS IS FROM DR. HANCOCK'S TESTIMONY, THAT6

THAT WAS HER RIGHT HAND.  7

NOW, IF WE COULD HAVE THE REFERENCE OF TD-6, 173 AND8

174, AND IF WE COULD ZOOM IN ON -- I THINK YOU HAVE THE WRONG9

PAGE THERE.  OKAY.  THE HIGHLIGHTED PORTION, IF YOU'D BLOW10

THAT UP.  11

          NOW, THIS IS MR. BLACKBURN, MY CO-COUNSEL, ASKING12

DR. HANCOCK WITH RESPECT TO THE HANDS OF KRISTEN MACDONALD,13

WHAT, IF ANYTHING, DID YOU OBSERVE THERE, SIR?  AND THEN DR.14

HANCOCK SAYS THERE WERE MULTIPLE MINOR LACERATIONS, CUTS15

BASICALLY, ON BOTH HANDS IF I RECALL FROM READING MY PROTOCOL 16

AND, IN ADDITION, THERE WAS A MORE SIGNIFICANT WOUND.  I THINK17

IT WAS ON THE RIGHT HAND -- THE RIGHT HAND ON EITHER THE RING18

OR THE MIDDLE FINGER.  THERE WAS A FAIRLY LARGE -- IT LOOKED19

LIKE AN INCISED OR CUT WOUND APPROXIMATELY AN INCH AND A HALF20

OR SO ON THE SIDE OF -- IF WE GO ON -- THE FINGER.  BUT THE21

HAND ALSO HAD SOME MINOR CUTS ON IT IN OTHER PLACES WHICH22

BASICALLY DID NOT CAUSE ANY BLEEDING, BUT THE LARGE WOUND THAT23

I DESCRIBED WAS DOWN BASICALLY TO THE BONE.  YOUR HONOR, THAT24

WOULD BE THE WOUND DEPICTED IN GOVERNMENT 778.  IT'S HER RIGHT25
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HAND.  1

AND THEN MR. BLACKBURN ASKED DO YOU HAVE AN OPINION,2

SIR, SATISFACTORY TO YOURSELF AS TO THE TYPE OR CLASSIFICATION3

OF THE WOUND THAT WAS ON HER FINGER?  AND DR. HANCOCK SAYS I4

WOULD SAY AS A GENERAL REFERENCE THESE COULD BE DEFINED AS5

DEFENSIVE WOUNDS OR THESE COULD BE WOUNDS INCURRED IN THE6

PROCESS OF OTHER TYPE OF WOUNDS HAPPENING -- KEEP GOING -- AS7

A GENERAL STATEMENT, I WOULD SAY THAT.  OKAY.  AND THEN HE8

GOES ON TO SOMETHING ELSE.9

          YOUR HONOR, I WOULD SUBMIT THAT FAR FROM SUPPORTING10

THE ASSERTION THAT THIS SHOWS THAT KRISTEN STRUGGLED WITH HER11

ASSAILMENT AND THAT'S HOW WHATEVER WAS FOUND UNDER HER12

FINGERNAILS GOT THERE, WHAT DR. HANCOCK IS IN EFFECT SAYING IS13

EITHER SHE HAD HER HAND OUT IN FRONT OF HER OR THE HAND WAS ON14

HER CHEST AND, YOU KNOW, THE KNIFE WENT THROUGH HER FINGER15

BEFORE IT PENETRATED HER CHEST WALL.  BUT IN ANY EVENT, I16

DON'T THINK THAT TESTIMONY SUPPORTS ANY KIND OF -- IF WE COULD17

GO BACK TO 778.  DO YOU SEE WHAT I'M TALKING ABOUT, YOUR18

HONOR?  IT'S THE THIRD FINGER.  DR. HANCOCK DESCRIBES THAT AS19

A THROUGH AND THROUGH DOWN TO THE BONE CUT.  AND WE WOULD20

SUGGEST THAT IT'S CONSISTENT WITH THE HAND HAVING BEEN ON THE21

CHEST WHEN SHE WAS STABBED.  OKAY.  THANK YOU.  22

ALSO, IF WE COULD GO BACK TO TD-6, PAGE 130.  YOUR23

HONOR, I THINK IF WE READ THAT IN CONTEXT, DR. GAMMEL IS24

TALKING ABOUT THE FINGERNAIL SCRAPINGS OF COLETTE MACDONALD,25
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WHERE THERE WAS SUPPOSED TO BE A PIECE OF SKIN.  YES, IF YOU1

LOOK AT LINE 13.2

SO, THAT MAY BE SOME EVIDENCE OF WHAT DR. GAMMEL WAS3

TALKING ABOUT WITH RESPECT TO FINGERNAIL SCRAPINGS, BUT IT HAS4

NOTHING TO DO WITH KRISTEN MACDONALD. 5

          YOUR HONOR, IF WE COULD HAVE, ON THE HAWKINS ISSUE 6

-- I BELIEVE MR. WIDENHOUSE SHOWED -- LET'S GO TO TD-8, PAGE7

140.  AGAIN, WE WERE LOOKING AT A SMALL EXCERPT.  IF WE CAN GO8

BACK A PAGE TO TD-139.  9

YOUR HONOR, I WON'T GO THROUGH THE WHOLE TRANSCRIPT,10

BUT WHAT I WOULD REPRESENT, THAT AN EXAMINATION OF MR.11

HAWKINS' TESTIMONY WOULD SHOW THAT HE ARRIVED AFTER THE12

AUTOPSIES.  HE WAS THERE, INDEED, TO PICK UP WHAT HAD BEEN13

COLLECTED, BUT HE WAS NOT THE AGENT THAT WAS PRESENT DURING14

THE AUTOPSY ITSELF.15

          AND IF WE COULD HAVE GOVERNMENT 6001 AND WE COULD16

BLOW THAT UP A LITTLE BIT, THIS IS -- MR. IVORY TALKED ABOUT17

ONE OF THESE.  IT'S A DA 19-31.  IT'S A MILITARY POLICE18

PROPERTY RECEIPT.  AND IF WE COULD -- YOU CAN SEE ON THE19

WITNESSED BY IT'S JAMES A. KING AND THAT'S A CID AGENT, 20

DETACHMENT B, 3RD MP CI, FORT BRAGG, NORTH CAROLINA.  HE'S THE21

AGENT THAT WAS THERE THAT WITNESSED THE AUTOPSIES.  22

AND IF WE COULD SCROLL DOWN A BIT.  OKAY.  MR.23

HAWKINS TAKES CUSTODY OF WHATEVER DR. HANCOCK, YOU KNOW,24

TURNED OVER TO HIM ON THE 17TH OF FEBRUARY.25
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          ALL RIGHT.  NOW, WHAT I THINK YOU HEARD MR.1

WIDENHOUSE DO IS, AND I WILL GET TO THIS LATER, BUT BASICALLY2

HE OFFERED A PARSED EXCERPT FROM JANICE GLISSON'S  DE-2173

EXHIBIT TWO OF 27 JULY 1970 R11 REPORT.  THE INFERENCE WAS4

THAT MR. HAWKINS TOOK CUSTODY OF THESE THINGS AND THEY WENT5

DIRECTLY TO JANICE GLISSON ON JULY 27TH, 1970.  AND AS OUR6

AFFIDAVITS AND NUMEROUS DOCUMENTS SHOW, THAT'S NOT THE CASE.7

          IF WE COULD HAVE GOVERNMENT'S EXHIBIT 6002.  BEFORE8

YOU DO THAT, I'M SORRY, GO BACK A SECOND TO 6001.  AND IF WE9

COULD HONE IN ON THE RELINQUISHED BY AND RECEIVED BY COLUMNS,10

YOU'LL SEE THAT BENNIE HAWKINS, WHO WAS THE CID AGENT AT FORT11

BRAGG, TURNED THE ITEMS OVER TO CRAIG S. CHAMBERLAIN, WHO WAS12

A CHEMIST FROM THE UNITED STATES ARMY CRIMINAL INVESTIGATION13

LABORATORY, OR AS WE'LL HERE AGAIN USACIL, U-S-A-C-I-L.14

          OKAY.  NOW, IF WE COULD HAVE 6002, AND IF WE COULD15

LOOK AT THE TOP OF THE PAGE, AND THIS IS EXHIBIT TWO TO16

CHAMBERLAIN'S AFFIDAVIT.  AND BASICALLY IT'S HIS INVENTORY OF17

STUFF THAT HE WAS GOING TO DISTRIBUTE TO OTHER CHEMISTS.  SO,18

ON 26 FEBRUARY 1970.  PREVIOUS DOCUMENTS SHOWED THAT HE19

RECEIVED THE ITEMS ON 21 FEBRUARY AND TRANSPORTED THEM TO FORT20

GORDON.  21

NOW, IF WE SCROLL DOWN.  ALL RIGHT.  IF WE LOOK IN22

THE -- CAN WE HIGHLIGHT THIS, D-237?  AND WHAT MR. CHAMBERLAIN23

HAS WRITTEN IS D-237 VIAL C SLASH -- I WOULD SUBMIT THAT24

STANDS FOR CONTAINING -- FINGERNAIL SCRAPINGS MARKED, QUOTE,25
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L. HAND, KRIS, END QUOTE.  OKAY.1

          AND THEN I THINK WE WILL GO DIRECTLY AT THIS POINT2

TO GOVERNMENT'S EXHIBIT 3499, WHICH IS OUR POWERPOINT OF THE3

UNSOURCED HAIRS, AND THEN SKIP DIRECTLY TO THE 91A HAIR.  4

AND, YOUR HONOR, THERE ARE A LOT OF SLIDES, I MEAN,5

VISUAL SLIDES HERE.  MANY OF THEM SHOW SIMPLY CHAIN OF6

IDENTIFICATION, PICTURES OF SLIDES AND SLIDE MAILERS AND WHAT-7

NOT.  AND IN THE INTEREST OF TIME I MAY GO THROUGH THOSE8

SOMEWHAT QUICKLY, BUT IF THERE'S ANYTHING YOU WANT -- YOUR9

HONOR WANTS ME TO FOCUS ON, I'LL CERTAINLY DO THAT.  10

          OKAY.  NEXT SLIDE, PLEASE.  AND THESE ARE THE11

DEFENSE'S CONTENTIONS AS CONTAINED IN THE ORIGINAL MOTION TO12

ADD THE DNA PREDICATE DE-123.  THESE ARE MR. JUNKIN'S13

AVERMENTS AND HE'S SAYING THAT CHEMICAL ANALYSIS OF THE HAIR14

D-237 BY THE CID INDICATED A FINDING OF BLOOD ON THE HAIR.  15

NEXT SLIDE.  YOUR HONOR, AGAIN, THESE WERE PREPARED16

BEFORE, YOU KNOW, MR. WIDENHOUSE STOOD UP TODAY AND, AS I17

UNDERSTAND IT, SEEMS TO HAVE ABANDONED, ALTHOUGH, MAYBE NOT, 18

MAYBE I MISUNDERSTOOD HIM, THE FORCIBLE REMOVAL AND THE19

PRESENCE OF BLOOD CLAIMS.  BUT OUT OF AN ABUNDANCE OF CAUTION,20

WE'RE GOING TO ASSUME THAT THAT'S STILL IN THE CASE AND21

PROCEED ACCORDINGLY.22

          THE COURT:  WELL, AS I RECALL, YOU SUBMITTED SOME23

AFFIDAVITS OF TECHNICIANS --24

          MR. MURTAGH:  I'M SORRY, YOUR HONOR?25
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          THE COURT:  AS I RECALL, YOU SUBMITTED AFFIDAVITS OF1

TECHNICIANS CONCERNING --2

          MR. MURTAGH:  YES, YOUR HONOR.  EVERYTHING THAT'S IN3

THE POWERPOINT IS SUPPORTED BY AN AVERMENT IN AN AFFIDAVIT4

EITHER FROM CRAIG CHAMBERLAIN, JANICE GLISSON, DILLARD5

BROWNING --6

          THE COURT:  YES.  YES.  I'VE READ THOSE.7

          MR. MURTAGH:  RIGHT.  SO, THIS IS -- BUT THIS IS8

SORT OF THE VISUAL ASPECT.  9

OKAY.  NEXT SLIDE, PLEASE.  AGAIN, SEE, WE HAVE MR.10

CHAMBERLAIN'S NOTE.  NEXT SLIDE, THIS, YOUR HONOR, MR.11

WIDENHOUSE DIDN'T BRING TO YOUR ATTENTION, BUT THIS IS, AGAIN,12

AN EXHIBIT FROM JANICE GLISSON'S AFFIDAVIT AND IT IS HER13

SEROLOGY BENCH NOTE FOR MARCH 9TH, 1970, NOT JULY 27TH, MARCH14

9TH.  15

AND IF WE ZOOM IN ON THE HIGHLIGHTED PORTION, AND16

WHAT THAT SHOWS IS ON THE LEFT-HAND SIDE SHE HAS WRITTEN --17

SHE'S DOING REPEAT CROSS-CUTS.  SHE'S WRITTEN L. HAND, KRIS. 18

AND THEN SHE HAS HER RESULTS AND THEN THAT INDICATES SHE'S19

SMALLER.20

          AND THEN IF WE GO TO THE RIGHT-HAND COLUMN -- LET'S21

GO BACK TO THE -- YOU HAVE CHAMBERLAIN'S ALPHANUMERIC22

DESIGNATIONS.  IF WE GO BACK TO THE ORIGINAL SLIDE.  WE HAVE23

IN CRAIG CHAMBERLAIN'S SUPPLEMENTAL AFFIDAVIT -- BASICALLY, D-24

237 IS A DESIGNATION THAT EXISTS ONLY IN CHAMBERLAIN'S NOTES. 25
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IT'S NEVER MARKED ON ANYTHING EXCEPT HERE WHERE HE COLLATES1

HIS DESIGNATION WITH JANICE GLISSON'S RESULTS FOR L. HAND,2

KRIS.  AGAIN, THIS IS ON MARCH 9TH, 1970.3

          NEXT SLIDE.  OKAY.  NOW, ALSO ON MARCH 9TH -- THIS4

IS AN EXCERPT FROM DILLARD BROWNING'S BENCH NOTES.  AND IF WE5

COULD ZOOM IN ON THE HIGHLIGHTED PORTION.  AND IT SAYS6

FINGERNAIL SCRAPINGS FROM CHRISTINE'S LEFT HAND, VIAL7

CONTAINING ONE MICROSCOPIC PIECE OF MULTI-STRAND POLYESTER8

COTTON FIBER, IDENTICAL TO THE PAJAMA TOP MATERIAL BLOOD9

STAINED BUT WASHED.  OKAY.  10

          THE NEXT SLIDE, PLEASE.  WHAT ALSO WE HAVE -- AND I11

WANT TO COME BACK TO THESE.  THESE RESULTS, THE MARCH 9TH12

RESULTS, WIND UP IN THE CID'S PRELIMINARY LABORATORY REPORT. 13

AND MAYBE IF I COULD JUST HAVE MY CO-COUNSEL HERE PUT ON THE14

DOCUMENT PROJECTOR -- OKAY.  THIS REPORT, IF WE WENT TO THE15

FRONT PAGE, IS DATED APRIL 6TH, 1970.  ALL RIGHT.  AND IF WE16

GO DOWN TO THE BOTTOM OF THAT PAGE, YOU'LL SEE IT'S PAGE 12, 17

THIS IS FROM MACDONALD'S APPENDIX ONE.  I THINK IT'S DE-123.2. 18

THIS IS THE PAPER VERSION, BUT IT'S THE SAME IN THE ELECTRONIC19

VERSION.  AND IF WE COULD FLIP THE PAGE, IT SKIPS TO PAGE 14. 20

AND WHAT'S MISSING -- AND CAN WE GO OFF THE POWERPOINT FOR A21

SECOND, PLEASE?  22

          A MOMENT'S INDULGENCE, YOUR HONOR.  23

(PAUSE.)24

MR. MURTAGH:  OKAY.  IF WE COULD HAVE GOVERNMENT25
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EXHIBIT -- ALL RIGHT.  LET ME TRY GOVERNMENT'S EXHIBIT 13. --1

3020.1.  OKAY.  NO.  SORRY.  WHAT I'M TRYING TO FIND, YOUR2

HONOR, IS THE MISSING PAGE AND WHAT'S ON IT.  LET ME COME BACK3

TO THAT.  4

BUT WHAT I'LL REPRESENT TO THE COURT IS PARAGRAPH5

20, WHICH SHOULD BE ON PAGE 13 OF THE PRELIMINARY REPORT FILED6

BY MACDONALD IN 2006, SHOWS GLISSON'S MARCH 1970 SEROLOGY7

RESULTS FOR D-237.  D-237, WHICH THE DEFENSE CONTENDS IN8

PLEADINGS, IS THE SAME AS 91A, IN FACT, MEANS DIFFERENT THINGS9

TO DIFFERENT PEOPLE.  TO THE SEROLOGY PEOPLE IT'S THE ACTUAL10

BLOOD STAINS IN THE FINGERNAIL SCRAPINGS IN L. HAND KRIS.  TO11

DILLARD BROWNING, IT'S A FIBER THAT MATCHES MACDONALD'S PAJAMA12

TOP.  BUT LEST I FORGET TO SAY IT, NO USACIL CHEMIST EVER USED13

THE DESIGNATION D-237 IN REFERENCE TO THE HAIR WHICH I'M ABOUT14

TO TALK ABOUT.15

          SO, GO BACK TO THE POWERPOINT, PLEASE.  OKAY.  THIS16

IS AN -- THIS IS THE FULL DOCUMENT.  MR. WIDENHOUSE SHOWED YOU17

A PARTIAL PORTION OF IT.  I THINK JUST THE TOP PORTION.  18

ALL RIGHT, LET'S SCROLL DOWN AND HIGHLIGHT THE TOP19

PORTION, PLEASE.  NO, THE TOP PORTION.  I'M SORRY, UP HERE. 20

27 -- NO.  MAYBE YOU CAN'T DO IT.  21

ALL RIGHT.  THE DOCUMENT IS DATED 27 JULY 1970, AND22

MR. WIDENHOUSE OFFERED IT FOR THE PROPOSITION THAT WHEN BENNIE23

HAWKINS TOOK CUSTODY OF THE VIALS FROM THE AUTOPSY HE SENT24

THEM DIRECTLY TO JANICE GLISSON.  25
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IN POINT OF FACT, THE VIALS HAD ALREADY BEEN TO THE1

CID LAB, HAD BEEN EXAMINED BY BROWNING, AND AT LEAST THE2

FINGERNAIL SCRAPINGS CONTAINED IN L. HAND, KRIS, HAD BEEN3

TESTED FOR BLOOD BY JANICE GLISSON.4

          OKAY.  NOW, THE HIGHLIGHTED PORTION IS -- NONE OF5

THESE VIALS ARE MARKED IN ANY WAY OTHER THAN WITH HAWKINS'6

INITIALS ON THE BASE WHEN GLISSON GETS THEM ON JULY 27TH.  SO,7

THE FIRST THING SHE DOES IS SHE NUMBERS ALL THE VIALS ONE8

THROUGH 13.  AND NUMBER SEVEN IS FINGERNAIL SCRAPINGS, LEFT9

HAND, SMALLER FEMALE, MCDONALD, NOT LABELED BY BROWNING, ONE10

HAIR, QUESTION MARK, TWO FRAGMENTS.11

          OKAY.  NEXT PAGE.  THE HIGHLIGHTED PART REFLECTS12

JANICE GLISSON'S MICROSCOPIC EXAMINATION.  AND WITH RESPECT TO13

NUMBER SEVEN -- CAN WE ZOOM IN ON THAT?  OKAY.  NUMBER SEVEN,14

FIBERS, ONE LIGHT BROWN, NARROW HAIR, NO MEDULLA, STRIATED15

INTACT ROOT, TAPERED END.  AND THE PORTION TO THE LEFT16

BASICALLY IS JANICE GLISSON COMPARES THIS HAIR TO JEFFREY17

MACDONALD'S KNOWN HAIR SAMPLES AND IT DOESN'T MATCH, OKAY, 18

AND THAT WAS IN 1970.19

          OKAY.  NEXT PAGE, PLEASE, OR NEXT SLIDE.  ALL RIGHT,20

NEXT PAGE.  ALL RIGHT.  NOW, WITH RESPECT TO NUMBER SEVEN AND21

EIGHT, SHE'S SAYING THERE THAT THEY DON'T MATCH MACDONALD'S22

HAIR SAMPLES.  23

NOW, THE HIGHLIGHTED PARAGRAPH AT THE BOTTOM, IF YOU24

CAN -- NO, THE BOTTOM.  OKAY.  WHAT GLISSON IS SAYING, AND 25
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MR. WIDENHOUSE DIDN'T SHOW YOU THIS PAGE OR EXCERPT, DID NOT1

LABEL ALL OF THE OTHER VIALS CONTAINING FIBERS AND HAIRS, ET2

CETERA, PARENTHESES, NUMBER ONE, NUMBER SEVEN, NUMBER EIGHT,3

CLOSE PARENTHESES, BUT GAVE THESE NUMBERS A SLIDE -- IT LOOKS4

LIKE CORRESPOND TO THESE NUMBERS SINCE THEY ARE NOT GOING TO5

BE REPORTED ON BY ME.6

          SO, THIS IS THE ORIGIN OF THE 91A HAIR.  IT HAS NO7

PROMINENCE BEFORE JULY 27TH, 1970.  GLISSON FINDS IT IN THE8

VIAL, WHICH SHE APPARENTLY HAS NOT EXAMINED BEFORE, AND MOUNTS9

IT ON TO SLIDE NUMBER SEVEN.  10

OKAY.  NEXT SLIDE, PLEASE.  OKAY.  THIS IS THE U.S.11

ARMY CHART OF EXHIBITS AND FINDINGS.  THIS IS, AGAIN, ONE OF12

THE -- I BELIEVE THE EXHIBITS IN THE MACDONALD APPENDIX. 13

THESE ARE THE RESULTS OF JANICE GLISSON AND THE OTHER14

SEROLOGISTS' BLOOD WORK.15

          NEXT SLIDE, PLEASE.  UNDER D-237, IF WE COULD EXPAND16

THAT.  I'M SORRY.  OKAY.  WHAT IT SAYS IS THE FINGERNAIL17

SCRAPINGS FROM LEFT HAND OF KRISTEN MACDONALD INDICATED BLOOD. 18

WELL, THAT'S CONSISTENT WITH JANICE GLISSON'S MARCH 9TH19

SEROLOGY NOTES.  20

OKAY.  NEXT SLIDE.  THIS PAGE IS OMITTED FROM THE21

DEFENSE FILING, BUT IT'S BASICALLY THEY GAVE -- BROWNING HAD22

RESPONSIBILITY FOR THE HAIRS AND FIBERS.  GLISSON AND THREE23

OTHER CHEMISTS DID THE SEROLOGY WORK.  THEY COMBINED THE TWO24

INTO ONE CHART.  25
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OKAY.  NEXT SLIDE, PLEASE.  NOW, WITH RESPECT TO 1

D-237, WHAT YOU WILL SEE IS THAT UNDER THE HAIRS COLUMN2

THERE'S NOTHING.  AND UNDER THE FIBERS COLUMN IS D-210.  AND3

THEN UNDER THE BLOOD COLUMN THIS INDICATES -- EXCUSE ME --4

INDICATES BLOOD.  5

          AND WITH THE COURT'S INDULGENCE ONE MOMENT.  WHAT6

I'D LIKE TO PUT ON THE DOCUMENT PROTECTOR -- PROJECTOR IS THE7

BOUND VERSION OF THIS CORRESPONDING PAGE FROM DE-123.2.  AND8

YOU'LL SEE THAT THE REFERENCE TO D-210 HAS BEEN OBSCURED BY --9

I DON'T KNOW WHETHER IT'S A POST-IT OR A STICKY OR SOMETHING,  10

BUT YOU WOULDN'T KNOW FROM LOOKING AT THAT THAT WHAT IT11

REPRESENTS IS THAT A FIBER MATCHING MACDONALD'S PAJAMA TOP WAS12

FOUND IN D-237.  13

          OKAY.  NEXT SLIDE, PLEASE, OR LET'S GO BACK TO THE 14

POWER POINT.  YOUR HONOR, I'LL JUST FLIP THROUGH THESE. 15

THEY'RE BASICALLY CHAIN OF IDENTIFICATION TYPE THINGS.  16

NEXT.  ALL RIGHT.  WHAT THIS SLIDE REPRESENTS IS --17

AND YOUR HONOR MAY RECALL THAT YOU ORDERED US TO DO DETAILED18

PHOTOGRAPHIC DOCUMENTATION OF THE UNPACKAGING OF THE EVIDENCE19

BY THE FBI AND LATER BY AFIP.  20

WHAT WE'RE LOOKING AT THERE IS FROM VOLUME THREE,21

PHOTOGRAPH NUMBER 156 OF THE PHOTOGRAPHIC SUBMISSIONS FILED IN 22

1999.  AND YOU'LL SEE THERE'S A LITTLE PAPER LABEL THAT23

APPARENTLY HAS COME LOOSE, WHICH IS A RECURRING PROBLEM IN24

THIS CASE, IT'S SO OLD ALL THE GLUE HAS DRIED OUT OF THE25
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EXHIBIT LABELS.  AND IT SAYS NUMBER SEVEN, FIBERS, HAIR.1

          AND YOU MAY NOT BE ABLE TO SEE IT -- WE'LL GO ON TO2

ANOTHER SLIDE.  OKAY.  NEXT.  ALL RIGHT.  WHAT WE'RE LOOKING3

AT HERE IS VIAL NUMBER SEVEN, AS PHOTOGRAPHED AT AFDIL, ARMED4

FORCES DNA IDENTIFICATION LABORATORY ON 6/3, IT LOOKS LIKE, 5

1999.  6

NEXT SLIDE.  YOU SEE ON THE TOP OF THE VIAL,7

CONSISTENT WITH JANICE GLISSON'S NOTES, IT SAYS NUMBER SEVEN,8

AND THEN THOSE ARE HER INITIALS, JSG. 9

          NEXT SLIDE.  YOU CAN SEE THIS IS THE BOTTOM OF THE10

SLIDE AND YOU'LL SEE WHAT'S SCRATCHED ON THE BOTTOM OF THE11

SLIDE IS BJH, BENNIE HAWKINS' INITIALS.  YOU CAN SEE THERE ARE12

PIECES OF PAPER IN THAT VIAL.  13

OKAY.  NEXT.  THERE'S -- OKAY.  NEXT.  AND THIS IS 14

-- THE TECHNICIAN HAS OPENED THE VIAL AND WHAT'S IN THERE AND15

SHE'S HOLDING IS A PIECE OF RULED PAPER AND IT SAYS FINGERNAIL16

SCRAPINGS LEFT HAND, SMALLER FEMALE, MCDONALD.17

          NOW, YOUR HONOR, IF YOU'LL RECALL FROM A FEW SLIDES18

AGO WHEN WE WERE LOOKING AT JANICE GLISSON'S JULY 27TH, 1970,19

BENCH NOTE, HER DESCRIPTION IS EXACTLY THAT, FINGERNAIL20

SCRAPINGS, SMALLER FEMALE, MCDONALD, NOT MACDONALD.  21

WHAT I WOULD ALSO DRAW YOUR HONOR'S ATTENTION TO IS22

JANICE GLISSON'S JULY 27TH BENCH NOTES, WHICH ARE DETAILED23

BECAUSE SHE CERTAINLY LISTS THIS PIECE OF PAPER, MAKE NO24

REFERENCE TO ANYTHING MARKED L. HAND, KRIS, WHICH IS HOW25
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CHAMBERLAIN ORIGINALLY DESCRIBED THE FINGERNAIL SCRAPINGS FROM1

THE LEFT HAND OF KRISTEN MACDONALD.  2

AND WE SUBMIT THAT WHAT HAS HAPPENED IS THE ACTUAL3

FINGERNAIL SCRAPINGS WERE IN SOME OTHER PIECE OF PAPER,4

SOMETHING THAT WAS CAPABLE OF BEING MARKED L. HAND, KRIS,5

BECAUSE CHAMBERLAIN HAS IT IN QUOTES, AND THAT'S WHERE THE6

BLOOD WAS.  WHATEVER WAS ACTUALLY IN THOSE FINGERNAIL7

SCRAPINGS WAS IN L. HAND, KRIS.  IT APPEARS TO HAVE BEEN8

CONSUMED IN ANALYSIS, CERTAINLY BY APRIL 6TH, 1970, AND IT9

DOESN'T EXIST AS OF JULY 27TH, 1970.10

          SO, NEXT.  THIS IS THE SLIDE -- THE SLIDE NUMBER11

SEVEN HAS BEEN MARKED Q137, THIS IS THE SLIDE MAILER, BY THE12

FBI AND AFIP HAS MARKED IT 91A.  13

NEXT SLIDE.  SAME THING.  IN OTHER WORDS, THERE'S NO14

DISPUTE THAT GLISSON'S SLIDE NUMBER SEVEN CONTAINED THE HAIR15

THAT CAME FROM THE VIAL.  IT'S THE SAME HAIR AS Q137, AS 91A,16

AS TESTED BY AFIP.17

          OKAY.  NEXT.  NOW, WHAT WE HAVE HERE, YOUR HONOR, IS18

A COMBINATION OF A PHOTOMICROGRAPH, WHICH IS IN EVIDENCE DUE19

TO THE DNA STIPULATIONS.  THESE WERE TAKEN BY GRANT GRAHAM. 20

AND WE HAVE AT THE TOP GLISSON'S DESCRIPTION, NUMBER SEVEN21

FIBERS, ONE LIGHT BROWN NARROW HAIR, NO MEDULLA, STRIATED22

INTACT ROOT, TAPERED END, NOT SIMILAR.  THAT COMES FROM HER23

BENCH NOTES, JULY 27TH.  24

AND THEN WE HAVE IN THE RIGHT-HAND CORNER 25
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MITOCHONDRIAL DNA ANALYSIS EQUALS NOT CONSISTENT WITH ANY1

OTHER SAMPLE TESTED, WHICH IS NOT JUST THE MACDONALD FAMILY2

MEMBERS, BUT ALSO STOECKLEY AND HER DECEASED BOYFRIEND, GREG3

MITCHELL.4

          NEXT.  ALL RIGHT.  AGAIN, THERE'S NO MENTION OF D-5

237.  THAT'S THE END OF THE HAIR IN THIS SLIDE.  IT'S ALMOST6

INVISIBLE.  7

NEXT SLIDE.  THIS IS A CLOSE UP OF THE ROOT OF 91A. 8

AGAIN, IT APPEARED THAT MR. WIDENHOUSE WAS SAYING SO WHAT IF9

IT WAS NATURALLY SHED.  WE DISPUTE THAT.  THE PRESENCE OF10

NATURALLY SHED HAIRS AT A CRIME SCENE OR ELSEWHERE ARE NOT IN11

THEMSELVES FORENSICALLY SIGNIFICANT.  12

THE Q137 AND ONE OF THE LITTLE NOTATIONS IN RED,13

CAUCASIAN HAIR, CLUB ROOT, WHICH MR. FRAM DESCRIBES IN HIS14

AFFIDAVIT AS FBI SHORTHAND FOR A NATURALLY SHED HAIR.  NAT,15

NATURAL TIP.  NSFCP IS FBI SHORTHAND FOR NOT SUFFICIENT FOR16

SIGNIFICANT COMPARISON PURPOSES.  THIS WAS A HAIR -- TINY17

HAIR.  AND, AGAIN, IT'S NOT CONSISTENT WITH ANY SAMPLE TESTED.18

          NEXT.  AND WHAT WE HAVE IN THE TOP THERE ARE THE19

NOTATIONS OF GRANT GRAHAM, WHOSE BENCH NOTES WERE FILED, I20

BELIEVE, AS PART OF MACDONALD'S APPENDIX ONE, DE-123.2. 21

GRAHAM DID NOT DESCRIBE THE HAIR AS MR. JUNKIN SAYS IN THE22

MEMORANDUM IN SUPPORT OF THAT AS HAVING AN INTACT ROOT.  WE'LL23

GET TO THAT IN A SECOND.  24

          ALL RIGHT.  NEXT.  IT'S THE HAIR END.  25
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NEXT.  AND THIS WOULD BASICALLY BE OUR SUBMISSION. 1

BASED ON THE AFFIDAVITS, THERE'S NO EVIDENCE OF BLOOD PRESENT,2

CERTAINLY NOT IN GLISSON'S JULY 27TH NOTE OR IN ANY OF THE3

PHOTOGRAPHS.  AND FRAM IS SAYING THERE'S NO PIGMENT DOWN INTO4

THE ROOT.  THE ROOT HAS NOT BEEN AMORPHOUS OR STRETCHED OUT,5

NO FOLLICULAR TAG PRESENT, NO SKIN SHEATH PRESENT, HAIR NOT6

ACTIVELY GROWING TELOGEN PHASE, NO OTHER EVIDENCE OF FORCIBLE7

REMOVAL.  IT'S A NATURALLY SHED HAIR, WITHOUT ANY EVIDENCE OF8

BLOOD.9

          NEXT SLIDE.  AND AGAIN, THERE IS NO EVIDENCE THAT10

THIS HAIR WAS FOUND AT THE CRIME SCENE.  NOBODY TESTIFIED TO11

THAT.  NOBODY SAW IT.  NO EVIDENCE THAT THIS HAIR WAS OBSERVED12

OR FOUND AT AUTOPSY UNDER KRISTEN'S FINGERNAIL.  NEITHER DR.13

GAMMEL NOR DR. HANCOCK TESTIFY ANYWHERE TO THAT EFFECT.  NO14

EVIDENCE THAT THE CID LAB USED D-237 IN REFERENCE TO A HAIR15

AND NO EVIDENCE THAT THIS HAIR WAS OBSERVED OR NOTED DURING16

PRIOR EXAMINATION OF D-237.17

          NEXT.  NO EVIDENCE THAT BROWNING FOUND A HAIR IN THE18

VIAL THAT HE REFERRED TO AS EXHIBIT D-237, FINGERNAIL19

SCRAPINGS FROM CHRISTINE'S LEFT HAND.  BECAUSE THE AUTOPSY20

PATHOLOGIST THOUGHT THE VICTIM'S NAME WAS CHRISTINE MACDONALD21

THIS CHRISTINE MISNOMER PERPETUATES ITSELF UNTIL ULTIMATELY22

IT'S CORRECTED IN THE CONSOLIDATED REPORT.  NO EVIDENCE THAT23

91A HAD BLOOD ON IT.  IF THE 91A HAIR HAD ACTUALLY BEEN UNDER24

THE FINGERNAIL SCRAPINGS, AND THIS IS OUR ARGUMENT, IT WOULD25
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HAVE HAD BLOOD ON IT.  YOUR HONOR, I THINK, DOES NOT NEED TO1

SEE THE PICTURES OF KRISTEN LYING IN HER BED, BUT HER HANDS2

ARE SOAKED IN BLOOD.3

          NEXT SLIDE.  WE'VE GONE THROUGH THIS.  4

NEXT.  AGAIN, GLISSON MAKES NO MENTION OF BLOOD. 5

SHE USES THE TERM INTACT ROOT, BUT AS SHE SAYS IN HER6

AFFIDAVIT WHAT THAT MEANS TO ME IS IT HAS A ROOT AS OPPOSED TO7

NO ROOT.  AND GRANT GRAHAM DID NOT DESCRIBE IT AS AN INTACT8

ROOT, WHATEVER THAT MEANS, BUT RATHER AS A HUMAN HAIR WITH9

ROOT BUT NO TISSUE.  AND AS MR. FRAM, I THINK, DESCRIBES IN10

HIS AFFIDAVITS, YOU KNOW, HAIRS STOP GROWING.  THEY DRY UP. 11

THEY FALL OUT.  IT'S PART OF NATURE.12

          NEXT.  I THINK WE'VE SORT OF COVERED THAT.  IN OTHER13

WORDS, PART OF OUR POINT HERE IS THE DEFENSE HAS THE BURDEN OF14

PROOF HERE.  THEY'VE PREVIOUSLY ALLEGED NOT ONLY PROVIDENCE15

UNDER KRISTEN'S FINGERNAIL BUT BLOODY, FORCIBLY REMOVED. 16

THEY'VE OFFERED NO EVIDENCE WHATSOEVER, NOT FROM ANY EXPERTS,17

NOT IN ANY AFFIDAVITS.  WE'VE OFFERED AFFIDAVITS FROM EXPERTS. 18

THEY HAVEN'T CHALLENGED THEM.  THEY DIDN'T DEPOSE THE PEOPLE. 19

THEY COULD HAVE.  WE BELIEVE OUR EVIDENCE STANDS AND THEY'VE20

FAILED ON THEIR BURDEN OF PROOF.21

          NEXT SLIDE, PLEASE.  AND I'VE GONE THROUGH THAT, BUT22

BASICALLY THAT'S ALL SUPPORTED BY MR. FRAM'S AFFIDAVIT AND23

ALSO THE AFFIDAVIT OF DR. JOSEPH DIZINNO, WHO IS THE FORMER24

DIRECTOR OF THE FBI LAB, AND A DNA EXPERT AND A QUALIFIED HAIR25
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AND FIBER EXAMINER.  1

OKAY.  NEXT.  I'VE MADE THIS ARGUMENT.  AND, YOUR2

HONOR, OBVIOUSLY THESE ARE IN THE RECORD AND YOUR HONOR CAN3

READ THEM AT YOUR LEISURE.4

          NEXT.  WE DON'T AGREE THAT THE HAIR WAS, IN FACT,5

UNDER HER FINGERNAILS OR EVEN ON HER HANDS.  BUT AS WAS6

BROUGHT AT THE TRIAL BY MR. SMITH, WHEN HE CROSS-EXAMINED BOTH7

DRS. GAMMEL AND HANCOCK, THE VICTIM'S HANDS WERE NOT BAGGED. 8

NO PROTECTIVE COVERINGS WERE PUT ON THEM.  THEY WERE PLACED,9

YOU KNOW -- IN FACT, PART OF MACDONALD'S DEFENSE WAS10

CONTAMINATION ALL OVER THE PLACE.  AND IT'S ENTIRELY POSSIBLE11

THAT A HAIR COULD HAVE BEEN PICKED UP WHEN THE HAIR -- WHEN12

THE BODY WAS PLACED ON A CANVAS STRETCHER FROM AN ARMY13

AMBULANCE WHEN IT'S COVERED WITH A SHEET, AGAIN FROM AN ARMY14

AMBULANCE, WHEN IT'S PLACED IN THE COOLER IN THE MORTUARY AND15

UNDRESSED.  IN OTHER WORDS, THIS WAS NOT CSI IN 1970.16

AND, OF COURSE, AS YOU'LL SEE WHEN WE GET INTO THE17

58A.1 THING, KRISTEN'S BEDDING WAS CONTAMINATED WITH ALL KINDS18

OF HAIRS AND FIBERS.  19

          NEXT.  SHE WAS ALSO TOUCHED BY A DOCTOR.  WE'VE20

TALKED ABOUT THE HANDS NOT BEING BAGGED.  21

OKAY.  NEXT.  THIS IS A FIVE MILLIMETER LONG,22

VIRTUALLY INVISIBLE HAIR.  I MEAN, IT'S ALMOST WHITE IN COLOR. 23

WE THINK IT'S SPECIOUS EVIDENCE.  WE THINK IT'S CONTAMINATION,24

WHETHER THE CONTAMINATION CAME FROM THE PAD OF PAPER THAT DR.25
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HANCOCK WROTE FINGERNAIL SCRAPINGS, LEFT HAND, KRIS, STUCK IT1

IN THE VIAL, OR IT'S POSSIBLE THAT WHEN THIS EVIDENCE WENT2

BACK TO THE LAB AFTER GLISSON'S AND BROWNING'S INITIAL3

EXAMINATION, WHICH IS REFLECTED IN THE PROPERTY RECEIPT, THE4

EVIDENCE CUSTODIAN WOULD HAVE GOTTEN A VIAL AND WOULD HAVE HAD5

NO WAY OF KNOWING WHAT'S IN IT.  HE MIGHT HAVE OPENED IT AND6

TAKEN OUT THE PIECE OF PAPER AND READ FINGERNAIL SCRAPINGS,7

LEFT HAND, SMALL FEMALE MACDONALD.  I CAN'T TELL YOU THAT8

THAT'S HAPPENED, BUT IT IS CERTAINLY A POSSIBILITY.  THERE IS9

NO PROVIDENCE OF THIS HAIR BEFORE JULY 27, 1970.10

          OKAY.  NEXT.  WELL, SINCE WE'RE HERE, LET'S GO11

THROUGH AFDIL 58A IF WE MAY.  THIS IS THE BODY OF KRISTEN12

MACDONALD AND YOU CAN SEE HER BODY THERE AND YOU CAN SEE HER13

RIGHT HAND, IT'S RIGHT IN A BIG, LARGE BLOOD STAIN. 14

NEXT.  THIS IS, AGAIN, WHAT MACDONALD CONTENDS.  AND15

HE SAYS THAT IT IS A HAIR WITH ROOT INTACT, ACCORDING TO16

MACDONALD'S LAWYERS QUOTE OF GRANT GRAHAM'S BENCH NOTES. 17

THAT'S NOT WHAT HE SAID.18

          NEXT.  AGAIN, THEY SUGGEST IT WAS FORCIBLY REMOVED. 19

THAT MAY HAVE BEEN ABANDONED.  MITOCHONDRIAL DNA SEQUENCE WAS20

NOT CONSISTENT WITH ANY OTHER SAMPLE TESTED.  21

MY CO-COUNSEL REMINDED ME THIS MORNING THAT I22

PROBABLY OUGHT TO EXPLAIN, HOWEVER BRIEFLY, THE DIFFERENCE23

BETWEEN MITOCHONDRIAL DNA AND NUCLEAR DNA, AT LEAST FOR THE24

RECORD.25
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          MITOCHONDRIAL DNA IS TRANSMITTED THROUGH THE1

MATERNAL LINE.  IT IS USED MORE FOR ELIMINATION THAN FOR2

INCLUSION.  IN OTHER WORDS, YOU'RE ONLY GETTING THE MATERNAL3

LINE DNA.  AND WITH THE CASE OF THESE THREE VICTIMS, THEY ALL4

HAVE THE SAME MITOCHONDRIAL DNA SEQUENCE, AFDIL REFERS TO AS5

GROUP A.  6

NUCLEAR DNA COMES FROM BOTH PARENTS.  AND IF YOU7

HAVE A COMPLETE NUCLEAR DNA SEQUENCE, I THINK IT'S GENERALLY8

AGREED THAT YOU CAN POSITIVELY IDENTIFY THE DONOR WITH THAT9

MUCH INFORMATION.  10

WITH MITOCHONDRIAL DNA, IF YOU DO HAVE A MATCH,11

USUALLY THE EXPERT WILL TESTIFY CANNOT EXCLUDE.  AND THAT'S12

THE SCIENTIFIC EVIDENCE.  13

WE WOULD ARGUE THAT UNDER THE CIRCUMSTANCES OF THIS14

CASE IF YOU'VE GOT DR. MACDONALD'S MITOCHONDRIAL DNA SEQUENCE,15

WE SUBMIT THAT'S HIS HAIR.  AND THE SAME WITH RESPECT TO16

KRISTEN.  WELL, IT'S A LITTLE MORE COMPLICATED WITH THE THREE17

VICTIMS BECAUSE THEY ALL HAVE THE SAME SEQUENCE.  18

          OKAY.  JUNKIN SAYS THE UNIDENTIFIED HAIR IS PROFOUND19

NEW EVIDENCE OF INTRUDERS WHICH COULD NOT HAVE BEEN PREVIOUSLY20

DISCOVERED THROUGH THE EXERCISE OF DUE DILIGENCE.  21

WELL, HE COULD HAVE LOOKED AT THIS STUFF.  I MEAN,22

THIS WAS IN THE RECORD.  IN FACT, WHAT HAPPENED HERE, YOUR23

HONOR, IS THE NUMBER OF VIALS THAT WERE INTRODUCED IN EVIDENCE24

AT TRIAL FOR THE PRESENCE OF PAJAMA TOP FIBERS OR SPLINTERS,25
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AS WAS THE CASE HERE WITH THIS VIAL, WHICH WAS CALLED NB -- I1

WON'T QUOTE IT FROM MEMORY.  I'LL PROBABLY GET IT WRONG.  BUT2

THIS PARTICULAR VIAL WENT INTO EVIDENCE AT TRIAL, BUT NOT FOR3

THIS PURPOSE. 4

          OKAY.  NEXT SLIDE.  WE'VE GOT -- AND YOU'LL SEE THIS5

AGAIN.  THIS IS THE -- WELL, ACTUALLY, IF YOU LOOK AT THE6

HIGHLIGHTED PORTION -- I THINK IT'S GOVERNMENT EXHIBIT 362, E-7

52, NORTH BEDROOM, NB, Q87, AND IT WAS INTRODUCED FOR PURPLE8

COTTON THREADS IDENTICAL TO THE PURPLE COTTON THREADS FROM9

MACDONALD'S PAJAMA TOP.  10

          OKAY.  NEXT SLIDE.  YEAH.  OKAY.  NEXT.  THESE ARE11

CHAIN OF IDENTIFICATION PHOTOGRAPHS.  LET'S GO THROUGH THEM. 12

NEXT.  NEXT.  ONCE THE SLIDE GETS TO AFDIL, THEY ASSIGN IT THE13

NUMBER OF 58A, AND YOU CAN SEE THE PRIOR MARKINGS FROM THE14

FBI.  ALL RIGHT.  NEXT IS THE SLIDE WITH Q87, WHICH WAS WHAT15

THE FBI CALLED IT, 58A.  16

          NEXT.  NOW, WHEN YOU LOOK AT GRANT GRAHAM'S BENCH17

NOTES -- AND HIS JOB WAS INITIALLY TO LOOK AT ALL THESE SLIDES18

THAT YOUR HONOR HAD ORDERED US TO TURN OVER TO AFIP TO19

DETERMINE WHAT'S ON THE SLIDE.  IS IT A HAIR?  DOES IT HAVE A20

ROOT?  HOW LONG IS IT?  IT WAS BASICALLY DNA SUITABILITY AND21

DIVISIBILITY.  THAT'S WHAT HE WAS LOOKING FOR.  BUT IN THE22

PROCESS HE DESCRIBED THE TWO -- THERE ARE TWO HAIRS ON SLIDE23

58A.  58A.1 IS THE DARKER HAIR, AND THAT DOESN'T MATCH24

ANYBODY'S DNA SEQUENCE.25
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          NEXT.  I'M SORRY, COULD YOU GO BACK TO THE PREVIOUS1

SLIDE?  IN THE UPPER RIGHT-HAND OR LEFT-HAND CORNER, SLIDE,2

YOU KNOW, 99C043858A, AFDIL MARKINGS, CONTAINS TWO HUMAN3

HAIRS.  BOTH HAVE ROOTS BUT NO TISSUE.  HAIR NUMBER TWO IS NOT4

MARKED WITH A RED DOT.  IT HAS A SLIGHTLY ROUNDED TIP.5

          OKAY.  NEXT SLIDE.  THAT'S, AGAIN, A PORTION OF HAIR6

NUMBER ONE, 58A.1.  7

NEXT.  OKAY.  WHAT YOU'RE SEEING THERE, IN ADDITION8

TO WHAT GRANT GRAHAM SAID, IS WHAT THE FBI SAID.  AND THIS IS9

IN MR. FRAM'S AFFIDAVIT, Q87, CAUCASIAN BODY AREA HAIR10

FRAGMENT, APPROXIMATELY ONE-EIGHTH INCH, DARK BROWN, CLUB11

ROOT.  12

AS YOUR HONOR MAY RECALL, WE ASKED YOUR PERMISSION13

TO HAVE THE FBI LOOK AT THE SLIDES.  THEY COULDN'T DO ANYTHING14

ELSE, BUT LOOK AT THEM UNDER THE MICROSCOPE.  SO, WE BASICALLY15

HAD SOME INVENTORIES BEFORE THEY WERE TURNED OVER TO AFIP. 16

SO, THAT'S WHERE THIS INFORMATION COMES FROM.  MR. FRAM DID17

THIS IN 1999.18

          OKAY.  NEXT.  NOW, WE'RE LOOKING AT 58A.2, WHICH HAS19

A MITOCHONDRIAL DNA SEQUENCE CONSISTENT WITH SEQUENCE B, WHICH20

ACCORDING TO THE STIPULATED AFDIL RESULTS, IS THE SAME21

SEQUENCE AS JEFFREY MACDONALD.  22

NOW, OUR POSITION IS THIS IS A NATURALLY SHED HAIR23

OF JEFFREY MACDONALD.  IT'S ALSO FOUND ON KRISTEN'S BEDSPREAD. 24

THERE'S NO EVIDENCE AS TO WHEN THIS HAIR GOT HERE.  IT COULD25

-3484-

Appeal: 15-7136      Doc: 31-3            Filed: 08/16/2016      Pg: 637 of 740 Total Pages:(2077 of 2180)



Page 1320

September 25, 2012

HAVE BEEN THERE FOR MONTHS.  WHO KNOWS.  1

          NEXT SLIDE.  MORE OF 58A.2.  NEXT.  NEXT.  2

OKAY.  AGAIN, THIS IS THE ROOT END.  AND MR. FRAM3

STATES IN HIS AFFIDAVIT THAT THIS IS A CLUB ROOT, WHICH MEANS4

IT'S A NATURALLY SHED HAIR.  5

NEXT.   MORE OF THE SAME.  NEXT.  MORE OF THE SAME. 6

NEXT.  NEXT.  7

ALL RIGHT.  WHAT WE'RE SAYING ABOUT 58A.1 IS IT'S A8

CAUCASIAN HAIR, APPROXIMATELY FIVE MILLIMETERS LONG, ROOT BUT9

NO TISSUE, NATURALLY SHED -- CLUB ROOT, NATURALLY SHED. 10

MITOCHONDRIAL MTDNA ANALYSIS NOT CONSISTENT WITH ANY OTHER11

SAMPLE TESTED.12

          OKAY.  NEXT.  58A.2, BASICALLY THE SAME KIND OF13

HAIR, EXCEPT IT'S JEFFREY MACDONALD'S MITOCHONDRIAL DNA14

SEQUENCE.  OUR POSITION IS THAT HAIR IS NO MORE INCRIMINATORY15

OF DR. MACDONALD THAN THE UNSOURCED HAIR IS EVIDENCE OF16

INTRUDERS.  IT'S A NATURALLY SHED HAIR.  AND WHEN WE GO ON17

WITH 58A AND WHAT ELSE WAS FOUND ON THE BEDSPREAD, I THINK18

YOU'LL SEE WHY.19

          NEXT.  OKAY.  KRISTEN'S BEDSPREAD HAD ALL SORTS OF20

THINGS ON IT.  21

NEXT.  THERE WERE NUMEROUS UNMATCHED SYNTHETIC22

FIBERS, UNKNOWN TEXTILE FIBERS, BLACK DOG HAIR WITH AN INTACT23

ROOT.  THEY DIDN'T HAVE A BLACK DOG.  AS FAR AS WE KNOW, A24

BLACK DOG IS NOT ALLEGED TO HAVE BEEN INVOLVED WITH THE25
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INTRUDERS.  SOMEHOW THE BLACK DOG HAIR GETS ON THE GREEN1

BEDSPREAD.  YOU KNOW, IT'S THE FIBER TRANSFER PRINCIPLE. 2

THERE'S ALSO TWO BROWN AND WHITE ANIMAL HAIRS, WHICH IF I MAY3

OFFER AN UNEXPERT OPINION, I THINK THEY HAD A BROWN AND WHITE4

CAT.5

          OKAY.  NEXT.  AND WE CAN GO THROUGH THESE.  THESE6

ARE CHAIN OF IDENTIFICATION.  NEXT.  NEXT.  BLACK DOG HAIR. 7

NEXT.  MORE BLACK DOG HAIR.  NEXT.  BROWN AND WHITE ANIMAL8

HAIR.  NEXT.  BROWN AND WHITE ANIMAL HAIR.  NEXT.  9

OKAY.  WHAT THIS IS, AFDIL -- THIS IS THE AFDIL 10

SPECIMEN 55A, THEY -- YOU KNOW, IF YOU GO WAY, WAY BACK,11

ORIGINALLY THERE'S A VIAL, E-52 NORTH BEDROOM, NB, WHICH WAS12

COLLECTED BY WALTER ROWE, ACCORDING TO THE STIPULATION, AND13

BILL IVORY WITNESSED THIS.  IT GOES TO THE FBI BECAUSE Q87 WAS14

INTRODUCED AT TRIAL.  IT'S GOVERNMENT EXHIBIT 362.  BUT WHEN15

IT GETS TO AFDIL, THEY BREAK IT DOWN INTO, YOU KNOW, HAIRS AND16

OTHER NONHUMAN MATERIAL.17

          NEXT.  THIS IS WHAT THEY FIND.  I MEAN, THERE'S18

NUMEROUS FIBERS, BLUE FIBERS.  19

NEXT.  KIND OF BROWN AND RED FIBERS AND CLEAR20

FIBERS.  21

NEXT.  FIBER BUNDLE, TRANSPARENT.  I MEAN, THERE ARE22

LITERALLY HUNDREDS OF FOREIGN FIBERS HERE.  23

NEXT.  IT'S A HAIR ROOT, NONHUMAN.  I THINK THAT'S24

THE BLACK DOG HAIR.  ANYWAY, NEXT.  NEXT.  NEXT.  FIBER -- IN25
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OTHER WORDS, WE'VE GOT RED, BLUE.  WE'VE GOT GREEN, I THINK. 1

THERE'S EVERY COLOR OF THE RAINBOW.  THIS DOESN'T PROVE2

INTRUDERS.  IT PROVES THAT FIBERS FALL OUT OF THINGS AND LAND3

ON SURFACES.4

          NEXT.  NEXT.  NEXT.  NEXT.  APPARENTLY, THERE'S A5

PIECE OF HAY ON THE BEDSPREAD.  6

NEXT.  OKAY.  I'VE MADE THESE ARGUMENTS.  AND AGAIN,7

MACDONALD HAS OFFERED NO EXPERT OPINION ON ANY OF THIS.  8

NEXT.  DEFENSE HAS FAILED TO PROVE WHEN THIS HAIR9

GOT ON THE BEDSPREAD.  AND I THINK THAT'S THE KEY ISSUE WITH10

RESPECT TO ALL OF THE UNSOURCED HAIRS, WHEN DID THEY GET11

THERE.  NEXT.  AND IT'S THEIR BURDEN.  12

AND AS I SAY THERE IN NUMBER EIGHT, IF THE13

CHARACTERISTICS OF SPECIMEN 58A.1, THE UNIDENTIFIED HAIR,14

DEMONSTRATE FORCIBLE REMOVAL, THEN SO DOES MACDONALD'S HAIR,15

58A.2.  WE DON'T MAKE THAT ARGUMENT, BUT IF YOU LOOK AT THE16

TWO HAIR ROOTS SIDE BY SIDE THEY'RE VIRTUALLY IDENTICAL.17

          NEXT.  OKAY.  NOW, IF WE COULD GO BACK TO -- AND THE18

END IS IN SIGHT, YOUR HONOR -- 75A, THE VERY BEGINNING OF THE19

POWERPOINT PRESENTATION.  20

ALL RIGHT.  AND AT TRIAL THIS WAS GOVERNMENT EXHIBIT21

327 BECAUSE WE INTRODUCED, I THINK THROUGH THE TESTIMONY OF22

BILL IVORY, THE COLLECTION OF -- I'M GOING TO SAY 12 TO 1523

SEAM THREADS FROM MACDONALD'S -- OR MATCHING MACDONALD'S24

PAJAMA TOP.25
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          NEXT.  AND THIS IS GOVERNMENT EXHIBIT 984, WHICH WAS1

THE SUMMARY CHART THAT WE PRESENTED AT THE END OF THE2

GOVERNMENT'S CASE.  AND WHAT ALL OF THAT SAYS, IF YOU WERE TO3

READ EVERY LITTLE BOX, IS THERE'S THREADS THAT MATCH THE4

PAJAMA TOP.  IT'S SPLINTERS.  IT'S, YOU KNOW -- AND WE OFFERED5

IT AT TRIAL FOR THE PROPOSITION THAT CONTRARY TO MACDONALD'S6

ACCOUNT, THE FIGHT BETWEEN COLETTE AND DR. MACDONALD STARTED7

IN THE MASTER BEDROOM.8

          NEXT.  YOU'VE SEEN THAT PICTURE BEFORE.  9

NEXT.  YOU'LL RECALL THE TESTIMONY OF BILL IVORY. 10

HE, ON MARCH 16TH, 1970, GOES BACK AND LOOKS FOR MORE THREADS11

AND YARNS AND COLLECTS EVERYTHING IN SIGHT, INCLUDING THIS12

HAIR THAT WE'RE TALKING ABOUT.  13

NEXT.  OKAY.  WE'RE JUST ANNOTATING THAT.  NEXT. 14

THERE'S 15 PURPLE COTTON THREADS THAT MATCH THE SEAM THREADS15

OF MACDONALD'S PAJAMA TOP, AND THREE BLUE, POLYESTER COTTON16

YARNS.  17

THERE WAS EVIDENCE AT THE TRIAL THAT THE PAJAMA TOP,18

WHICH WAS A V-NECK PULLOVER TYPE, WAS RIPPED ENTIRELY DOWN THE19

MIDLINE AND ALL THE WAY THROUGH THE LEFT INSEAM TO THE CUFF20

AND DOWN THE INTERNAL SEAM RIGHT TO THE BORDER.21

          NEXT.  AND THIS IS WHAT DR. MACDONALD'S ATTORNEY22

CLAIMED WITH RESPECT TO 75A.  PETITIONER SUBMITS THAT THESE23

UNIDENTIFIED HAIRS -- HERE HE'S TALKING ABOUT 75A -- A HAIR OF24

OVER TWO INCHES IN LENGTH WITH HAIR SIC AND FOLLICLE INTACT25
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FOUND UNDER COLETTE'S BODY IS PROFOUND NEW EVIDENCE THAT COULD1

NOT HAVE PREVIOUSLY BEEN DISCOVERED THROUGH DUE DILIGENCE, AND2

THAT WHEN VIEWED IN THE LIGHT OF THE OTHER EVIDENCE TAKEN AS A3

WHOLE, ENTITLES THE PETITIONER TO HAVE HIS SENTENCE VACATED.4

          WELL, IN POINT OF FACT, AT TRIAL BILL IVORY5

TESTIFIED, WHEN HE'S SHOWN GOVERNMENT 362 -- AND THE6

TRANSCRIPT WILL BEAR THIS OUT -- HE SAYS THIS VIAL WAS USED TO7

COLLECT, AMONG OTHER THINGS, HAIRS.  HE SAYS IT TWICE.  IF YOU8

WANTED TO PURSUE HAIRS YOU COULD HAVE.9

          NEXT.  ALL RIGHT.  AGAIN, MACDONALD'S CONTENTION IS10

THAT THIS IS A FORCIBLY REMOVED PUBIC HAIR THAT IS EVIDENCE OF11

INTRUDERS.  12

NEXT.  IT'S SOMEWHAT OF AN OVERSTATEMENT TO SAY THAT13

IT IS CLEAR THAT THIS UNIDENTIFIED HAIR WAS FOUND UNDERNEATH14

WHERE COLETTE MACDONALD'S BODY LAID AT THE CRIME SCENE, THAT15

IT WASN'T FULL LENGTH.  OKAY.  THE POINT IS, IT WAS FOUND IN16

HER BODY OUTLINE.  IT WAS FOUND A MONTH LATER.  AND, OF17

COURSE, THE KEY ISSUE IS WHEN DID IT GET THERE.18

          NEXT.  ALL RIGHT.  IT DOES HAVE A ROOT WITH19

FOLLICULAR TISSUE.  DNA-STR ANALYSIS OF ROOT WAS -- IN OTHER20

WORDS, THE NUCLEAR DNA, NO REPORTABLE RESULTS.  THE MTDNA21

ANALYSIS OF THE SHAFT, NOT CONSISTENT WITH ANY OTHER SAMPLE22

TESTED.  SO, IT'S NOT MACDONALD'S.  IT'S NOT THE THREE23

VICTIMS.  IT'S NOT STOECKLEY'S.  IT'S NOT MITCHELL'S.  24

          NEXT.  AND I THINK YOU WERE SHOWN OR THESE WERE25
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PUBLISHED WHEN BILL IVORY TESTIFIED.  1

NEXT.  AND YOU MAY RECALL WE ZOOMED IN ON A PIECE OF2

MASKING TAPE, WHICH SHOWS WHEN HE COLLECTED IT.  3

NEXT.  NEXT.  NEXT.  AND THIS IS FROM THE 19904

AFFIDAVIT OF MICHAEL MALONE, THAT WOULD BE PHOTOGRAPHIC5

EXHIBIT 43, A TWO INCH BROWN PUBIC HAIR OF CAUCASIAN ORIGIN6

DOES NOT APPEAR TO BE FORCIBLY REMOVED, EXHIBITS THE SAME7

MICROSCOPIC CHARACTERISTICS OF JEFFREY MACDONALD'S KNOWN PUBIC8

HAIR EXEMPLAR, AND IT DOES, BUT IT'S NOT JEFFREY9

MACDONALD'S PUBIC HAIR BECAUSE THE MITOCHONDRIAL DNA SYSTEM -- 10

SEQUENCE IS DIFFERENCE.  BUT THAT WAS THE TECHNOLOGY IN 1990. 11

IN 2006, THE TECHNOLOGY HAS CHANGED.12

          NEXT.  THIS IS A PHOTOGRAPH OF GRANT GRAHAM.  I'M13

LOOKING AT GOVERNMENT EXHIBIT 3403.  ALL RIGHT.  AND YOU CAN14

SEE THE -- THAT'S THE HAIR ROOT.15

          NEXT.  AND THIS IS AN ENLARGEMENT OF IT.  OKAY.  AND16

GRAHAM SAYS THE HAIR HAS A ROOT AND ADHERING FOLLICULAR17

TISSUE.  HE ALSO SAYS IT CONTAINS ONE HUMAN HAIR WITH ROOT AND18

FOLLICULAR TISSUE.  BUT BOB FRAM, WHO IS A QUALIFIED HAIR AND19

FIBER EXAMINER, IN HIS AFFIDAVIT SAYS CLUB ROOT EQUALS20

NATURALLY SHED.  AND HE GOES ON IN HIS AFFIDAVIT TO POINT OUT21

THAT UNLIKE HEAD HAIRS, PUBIC HAIRS FREQUENTLY HAVE SOME22

FOLLICULAR TISSUE, BUT THAT, PER SE, DOES NOT DEMONSTRATE23

FORCIBLE REMOVAL.  AND THE DNA RESULTS ARE THERE AT THE24

BOTTOM.25
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          NEXT.  THERE WAS OTHER STUFF UNDER COLETTE'S BODY.  1

NEXT.  THESE ARE THE SEAM THREADS MATCHING2

MACDONALD'S PAJAMA TOP.  3

NEXT.  NEXT.  SPLINTERS THAT MATCH THE CLUB.  4

NEXT.  NEXT.  MORE SPLINTERS.  5

NEXT.  NEXT.  NEXT.  THIS WAS FROM THE 1990 MALONE6

AFFIDAVIT.  THERE WAS BROWN COTTON THREAD ON THE RUG.  WELL,7

THERE WAS BROWN COTTON THREAD ON THE RUG.  8

NEXT.  THERE WAS A BLUISH-BLACK YARN.  THIS WAS AN9

ISSUE IN 1990.  10

NEXT.  THERE WAS A BLUISH-BLACK YARN OF GREEN11

ACRYLIC.12

          NEXT.  BLUISH-BLACK YARD, ROUND RAYON.  13

NEXT.  OUR POINT IS THERE'S ALL SORTS OF DEBRIS ON14

THIS RUG.  THIS RUG WAS -- IT DIDN'T COME WITH THE HOUSE, FROM15

WHAT WE CAN TELL FROM DR. MACDONALD'S CLAIM TO THE ARMY,16

WHICH, I THINK, IVORY TESTIFIED ABOUT THE CLAIM HE MADE.  17

HE INDICATED THAT HE HAD IT WHEN HE WAS -- IN 1969,18

AT A TIME WHEN HE WAS LIVING IN BERGENFIELD, NEW JERSEY.  IT19

WAS IN ANOTHER HOUSE.  SO, THIS IS A SHAG RUG.  IT COLLECTS20

DEBRIS, HAIRS, FIBERS, WHATEVER FALLS ON IT.  21

NEXT.  NEXT.  AND EXCUSE ME, YOUR HONOR, DEBRIS FROM22

THE VICINITY OF LEFT HAND OF COLETTE MACDONALD.23

          NEXT.  ALL RIGHT.  YOU SEE HER LEFT HAND.  24

NEXT.  THAT PICTURE YOU'RE FAMILIAR WITH.  25
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NEXT.  MORE PURPLE COTTON SEWING THREADS EQUALING1

MACDONALD'S BLUE PAJAMA TOP.  ONE BLUE COTTON POLYESTER YARN. 2

NEXT.  OKAY.  NEXT.  THIS IS ANOTHER HAIR.  IT'S3

ANOTHER CAUCASIAN PUBIC HAIR.  AND IT'S DISSIMILAR TO4

MACDONALD'S.  WE DON'T KNOW WHO IT'S FROM, BUT IT'S ON THE5

RUG.  6

NEXT.  AND I THINK THAT'S ANOTHER HAIR.  7

NEXT.  NEXT.  NEXT.  TWELVE PURPLE COTTON SEWING8

THREADS.  IN OTHER WORDS, IT WAS OUR THEORY AT TRIAL, YOUR9

HONOR, THAT THE FIGHT HAD STARTED IN THE MASTER BEDROOM.  THE10

FIGHT MOVED AT SOME POINT INTO KRISTEN'S ROOM.  THAT'S WHY11

COLETTE'S BLOOD IS SPATTERED ON THE WALL.  IT'S ON THE TOP12

SHEET OF KRISTEN'S BED.  AND IF YOU LOOK AT THE PICTURES OF13

HER PAJAMA BOTTOMS, THERE'S BLOOD ALL THE WAY DOWN HER LEGS,14

AND THE LEGS HAVE BEEN PUSHED UP.  WE BELIEVE SHE WAS CARRIED15

IN THE SHEET AND THEN PLACED IN THAT POSITION.  DID HE MEAN TO16

PUT HER ON TOP OF ALL THE THREADS AND YARNS?  NO.  BUT THEY17

WERE THERE BECAUSE THE PAJAMA TOP, IN OUR VIEW, HAD BEEN TORN18

IN THE MASTER BEDROOM.  19

NEXT.  THERE WAS A SHORT PIECE OF BLUE-BLACK SEWING20

THREAD THAT WAS USED TO SEW THE CUFF ON THE PAJAMA TOP.  21

NEXT.  OKAY.  WE'RE BACK TO AFDIL 91A.  22

          AND THAT, UNLESS YOUR HONOR HAS SOME QUESTIONS, THAT23

PRETTY MUCH CONCLUDES THE DNA PORTION OF MY ARGUMENT,24

PRESENTATION.  AND I WAS THEN GOING TO GO BACK INTO TRIAL25
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EVIDENCE BECAUSE I THINK, FIRST OF ALL, THIS IS THE EVIDENCE1

AS THE WHOLE AND IN ORDER TO EVALUATE THIS EVIDENCE I THINK2

YOUR HONOR NEEDS, YOU KNOW, SOME EXPOSITION OF THE TRIAL3

EVIDENCE.  AND AS YOUR HONOR HAS STATED, YOU DIDN'T TRY THIS4

CASE, AND I CAN'T IMAGINE WHAT IT'S LIKE TRYING TO PICTURE5

WHAT WAS FOUND WHERE AND WHAT DOES THIS MEAN COMING INTO IT AT6

THIS JUNCTURE.  SO, I'M AT YOUR HONOR'S -- 7

          THE COURT:  WELL, I'VE READ THE AFFIDAVITS OF YOUR8

TECHNICIANS THAT WERE FILED.  AND THAT'S THE PREDICATE FOR9

YOUR ARGUMENT HERE TODAY, IS THAT CORRECT?10

          MR. MURTAGH:  YES, THAT'S CORRECT, YOUR HONOR.  11

          THE COURT:  AND I THINK THAT DEFENSE COUNSEL HAD AN12

OPPORTUNITY TO TAKE DEPOSITIONS OF THOSE PEOPLE IF THEY WANTED13

TO.14

          MR. MURTAGH:  THAT'S CORRECT, YOUR HONOR.  EVERYBODY15

-- EVERY EXPERT WAS AVAILABLE FOR DEPOSITION.  THEY ONLY16

INDICATED A DESIRE TO DEPOSE JANICE GLISSON, AND THEY NEVER17

DID, BUT YOUR HONOR HAD GIVEN THEM AMPLE TIME TO DO IT.  THEY18

FILED NO AFFIDAVITS.  19

YOU KNOW, OUR BASIC POSITION IS THAT THE CONTENTIONS20

IN THE ORIGINAL, YOU KNOW, MOTION TO ADD THE DNA PREDICATE ARE21

AVERMENTS OF COUNSEL.  THEY'RE NOT SWORN.  THEY FAILED IN22

THEIR EVIDENTIARY BURDEN.23

          THE COURT:  THANK YOU. 24

          MR. MURTAGH:  THE COURT'S INDULGENCE --25
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          THE COURT:  NOW, YOU'RE NEXT GOING TO ADDRESS THE1

EVIDENCE AT TRIAL, IS THAT CORRECT? 2

          MR. MURTAGH:  YES, THAT'S CORRECT, YOUR HONOR.3

          THE COURT:  AND I KNOW THAT'S GOING TO TAKE SOME4

TIME.  WHY DON'T WE TAKE A RECESS UNTIL 1:15, AND THEN YOU5

WON'T BE INTERRUPTED.6

          MR. MURTAGH:  YES.7

          THE COURT:  TAKE A RECESS TILL 1:15.8

          (LUNCHEON RECESS FROM 11:45 A.M., UNTIL 1:15 P.M.)9

(DEFENDANT PRESENT.)10

          THE COURT:  GOOD AFTERNOON.  PLEASE BE SEATED AND11

WE'LL CONTINUE.  MR. MURTAGH.12

          MR. MURTAGH:  THANK YOU, YOUR HONOR.  IF I MAY, I'M13

GOING TO RETURN A LITTLE BIT TO THE DNA, ALTHOUGH NOT THE SAME14

DNA, IF YOU WILL.  15

MACDONALD SOUGHT DNA TESTING IN 1997, BECAUSE HE16

CLAIMED IT WOULD FURTHER DEMONSTRATE HIS INNOCENCE BY LINKING17

STOECKLEY TO THE CRIME SCENE.  WELL, IT HASN'T.  18

HE CHOSE THE EVIDENCE TO BE TESTED.  HE DIDN'T TEST19

ANYTHING THAT WAS USED TO CONVICT HIM AT TRIAL.  IT WAS ALL20

UNSOURCED STUFF.  HE CHOSE AFIP AS THE LAB.  WE PAID FOR IT. 21

THE DNA RESULTS ELIMINATE HELENA STOECKLEY AND GREG MITCHELL22

AS THE SOURCE OF ANY OF THE SAMPLES TESTED, TO PARAPHRASE MR.23

WIDENHOUSE, THEY WERE NOT THERE.24

          NOW THAT HELENA STOECKLEY AND MITCHELL HAVE BEEN25
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ELIMINATED AS THE SOURCE OF THE SAMPLES TESTED, MR. WIDENHOUSE1

IS SAYING THAT ANY UNSOURCED, NATURALLY SHED HAIR, EVEN IF IT2

DOESN'T HAVE BLOOD ON IT, PROVES THE PRESENCE OF INTRUDERS.  3

WELL, WE REJECT THIS CONTENTION AND THE FOURTH4

CIRCUIT DID LIKEWISE IN 1992.  IT WASN'T THE SAME HAIR, BUT IT5

WAS THE SAME ISSUE.  AND BASICALLY THERE WERE UNSOURCED HAIRS6

AND FIBERS, AND IT WENT UP ON THAT ISSUE AND ON ABUSE OF THE7

WRIT.  8

          AND, YOU KNOW, THE COURT SAYING THE EVIDENCE RAISED9

HERE WHEN CONSIDERED WITH ALL THE TRIAL EVIDENCE SIMPLY DOES10

NOT RISE TO A COLORABLE SHOWING OF FACTUAL INNOCENCE NECESSARY11

TO SHOW A FUNDAMENTAL MISCARRIAGE OF JUSTICE.  IT NEITHER12

SUPPORTS MACDONALD'S ACCOUNT OF THE INTRUDERS NOR DISCREDITS13

THE GOVERNMENT'S THEORY.  THE MOST THAT CAN BE SAID ABOUT THE14

EVIDENCE IS THAT IT RAISES SPECULATION CONCERNING ITS ORIGINS. 15

FURTHERMORE, THE ORIGINS OF THE HAIR AND FIBER EVIDENCE HAVE16

SEVERAL LIKELY EXPLANATIONS OTHER THAN INTRUDERS.17

          AND THEN THIS IS, I BELIEVE, JUDGE MURNAGHAN18

WRITING, THE EVIDENCE SIMPLY DOES NOT ESCALATE THE UNEASE ONE19

FEELS WITH THIS CASE INTO A REASONABLE DOUBT.  20

YOU KNOW, UNSOURCED HAIRS, PER SE, PROVE NOTHING. 21

ALSO, YOUR HONOR, THIS IS NOT A CONSTITUTIONAL CLAIM HERE OF22

DNA.  THIS IS A FREESTANDING CLAIM OF ACTUAL INNOCENCE BASED23

ON HERRERA VS. COLLINS.  YOUR HONOR INSTRUCTED COUNSEL FOR24

MACDONALD BACK IN SEPTEMBER OF 2011, TO BRIEF THIS ISSUE 25
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BECAUSE YOUR HONOR'S VIEW AT THE TIME WAS THAT NO COURT HAD1

EVER UPHELD OR GRANTED A NEW TRIAL BASED ON SUCH A THEORY. 2

MR. MILES SAID HE WOULD DO SO.3

          THE COURT:  I DON'T RECALL THAT A BRIEF WAS FILED.4

          MR. MURTAGH:  I'M SORRY, YOUR HONOR?5

          THE COURT:  I DO NOT RECALL THAT A BRIEF WAS FILED.6

          MR. MURTAGH:  WELL, THAT'S MY RECOLLECTION ALSO,7

YOUR HONOR.  I WAS GOING TO MAKE THAT POINT, THAT NONE WAS8

FILED.  THEY HAD AN OPPORTUNITY TO DO SO.  SO, IT'S A9

DIFFERENT STANDARD, IT'S A MUCH HIGHER STANDARD UNDER HERRERA10

VS. COLLINS.11

AND ALSO YOU HAVE HOUSE VS. BELL.  IN OTHER WORDS,12

IF DNA IS GOING TO BE USED TO GRANT SOMEBODY A NEW TRIAL, WHAT13

HOUSE V. BELL TELLS US IS IT HAS TO BE EVIDENCE THAT WAS14

CENTRAL TO THE GOVERNMENT'S CASE AT TRIAL.  IN HERRERA VS.15

COLLINS, THE SEMEN ON THE MURDERED WOMAN'S NIGHTGOWN THROUGH16

DNA TESTING TURNED OUT TO BE HER HUSBAND'S AND NOT HOUSE, I17

BELIEVE, OKAY, THE DEFENDANT.18

          ALSO, THE DNA RESULTS HERE ACTUALLY STRENGTHEN THE19

GOVERNMENT'S CASE, NOT THE UNSOURCED DNA, BUT OTHER DNA20

RESULTS.  21

AND AT THIS TIME WITH YOUR HONOR'S PERMISSION, WE22

WOULD SHOW GOVERNMENT EXHIBIT 3501.  AND I'LL TRY AND GO23

THROUGH THIS AS QUICKLY AS POSSIBLE.  24

OKAY.  NEXT SLIDE.  SPECIMEN 52A.  OKAY.  NEXT.  AT25
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TRIAL 52A WAS GOVERNMENT'S 280 OR E-4 OR Q118.  AND WHAT IT1

WAS, WAS DEBRIS FROM THE RIGHT HAND OF COLETTE MACDONALD. 2

          OKAY.  NEXT.  AND AT TRIAL IT WAS MICROSCOPICALLY3

MATCHED TO COLETTE MACDONALD'S HEAD HAIR.  4

NEXT.  ALL RIGHT.  NEXT.  BASICALLY, WHERE WE COME5

OUT HERE IS THE MITOCHONDRIAL DNA SEQUENCE EQUALS COLETTE6

MACDONALD'S.  IN OTHER WORDS, THE DNA CONFIRMS THE MUCH7

CRITICIZED MICROSCOPIC HAIR COMPARISON.8

          NEXT.  AFDIL SPECIMEN 51A.2 WAS THE HAIR FOUND IN9

THE LEFT HAND OF COLETTE MACDONALD, WHICH WAS THE REASON WHY10

STUFF WAS SENT TO JANICE GLISSON IN THE FIRST PLACE.  11

AND AT TRIAL PAUL STOMBAUGH TESTIFIED THAT IT WAS12

THE DISTAL PORTION OF A CAUCASIAN LIMP HAIR.  IN OTHER WORDS,13

NOT SUFFICIENT FOR COMPARISON PURPOSES.  14

NEXT.  AND TO JUST DIGRESS A SECOND.  REMEMBER, YOUR15

HONOR, WHEN WE POSTED OR PUBLISHED BERNIE SEGAL'S THE16

GOVERNMENT SAYS THERE'S NO EVIDENCE OF INTRUDERS.  AND HE17

ARGUED REFERRING TO THIS HAIR BECAUSE IT WAS THE ONLY HAIR OF18

ANY SIGNIFICANCE IN THE TRIAL THAT IT WAS EVIDENCE OF19

INTRUDERS.  20

          OKAY.  NEXT SLIDE.  NEXT SLIDE.  AFDIL CALLS IT21

51A.2.  NEXT SLIDE.  AND THE REASON FOR THAT IS IT'S MOUNTED22

BETWEEN TWO KNOWN HAIRS OF MACDONALD BY JANICE GLISSON,23

INCIDENTALLY.  SO, IT'S THE SECOND HAIR ON THE SLIDE.  24

NEXT.  NEXT.  NEXT.  OKAY.  WELL, THERE YOU CAN SEE25
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A PHOTO MICROGRAPH DONE BY GRANT GRAHAM, BUT THE MITOCHONDRIAL1

DNA SEQUENCE EQUALS GROUP B, JEFFREY MACDONALD.  2

NOW, IN MACDONALD'S I THINK IT'S HIS MEMORANDUM IN3

SUPPORT OF HIS MOTION TO ADD THE DNA PREDICATE IN A FOOTNOTE,4

I BELIEVE IT'S FOOTNOTE FIVE, HE SAYS, OF COURSE, THIS IS IN5

NO WAY INCULPATORY BECAUSE DR. MACDONALD SAID HE TOUCHED THE6

BODY, GAVE MOUTH TO MOUTH, ET CETERA, ET CETERA.  7

OKAY.  NEXT.  THE PROBLEM IS THAT IT'S A BROKEN HAIR8

AND IT'S BROKEN OFF AT THE ROOT END.  NEXT.  IT HAS A ROUNDED9

TIP.  THAT WOULD BE THE DISTAL END AS OPPOSED TO THE PROXIMAL10

END.  NEXT.  BUT ACCORDING TO GRANT GRAHAM, IT HAS DEBRIS IN11

THE TISSUE WHICH APPEARS TO BE BLOOD AND UNKNOWN DEBRIS. 12

OKAY.  NEXT.  AND THERE IS A FIBER ADHERING TO IT.13

          NEXT.  THIS IS WHAT I WAS REFERRING TO IN BERNIE'S14

ARGUMENT.  15

NEXT.  NEXT.  WELL, WE BELIEVE IT IS INCULPATORY. 16

YOU'VE GOT THE VICTIM'S BROKEN, BLOODY HAIR IN -- MACDONALD'S17

BROKEN BLOODY HAIR, EXCUSE ME, IN THE VICTIM'S HAND.  WE18

CERTAINLY THINK THAT, YOU KNOW, THAT DOES NOT SUPPORT THE19

EVIDENCE OF INTRUDERS THEORY AT ALL, BUT RATHER POINTS TO20

MACDONALD.21

          NEXT.  WE THINK HE'S ESTOPPED FROM MAKING THIS22

ARGUMENT.  FOR, YOU KNOW, 30 ODD YEARS THIS WAS THE HAIR OF23

THE MURDERER CLUTCHED IN THE VICTIM'S HANDS.  WHEN IT TURNS24

OUT TO BE HIS HAIR, IT'S SUDDENLY INNOCUOUS.  25
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NEXT.  ALSO, THE JURY REJECTED MACDONALD'S -- YOU1

KNOW, HE HAD AN EXPLANATION FOR EVERYTHING AT TRIAL, YOUR2

HONOR.  IN OTHER WORDS, IF WE HAD SOMETHING THAT SEEMED TO3

POINT TO HIM, HE WOULD SAY, WELL, I DID THUS AND SO AND THAT'S4

WHY COLETTE'S BLOOD IS ON MY PAJAMA TOP OR WHATEVER.  ANYWAY,5

THEY CAN NO LONGER RELY ON THIS HAIR TO SUPPORT THE ACCOUNT OF6

INTRUDERS.7

          NEXT.  OKAY.  THE PILE OF BEDDING ON THE FLOOR OF8

THE MASTER BEDROOM WAS A CORNUCOPIA OF EVIDENCE.  TIME DOESN'T9

PERMIT ME TO GO THROUGH EVERYTHING HERE, BUT BASICALLY WHAT10

YOU HAD WERE BLOODY FABRIC IMPRESSIONS IN COLETTE'S BLOOD11

MATCHING COLETTE'S PAJAMA CUFFS AND MACDONALD'S PAJAMA CUFFS12

ON THE SHEET, WHICH IS -- WHICH SURROUNDS THE BEDSPREAD, THE13

DARKER OBJECT IN THE PICTURE, AND THEN THERE WERE ALL KINDS OF14

THREADS AND YARNS AND A FINGER SECTION OF A RUBBER GLOVE. 15

AND, OF COURSE, THIS IS -- THIS EXHIBIT IS IN THE RECORD.16

          NEXT.  OKAY.  AFDIL SPECIMEN 113A WAS A HEAD HAIR17

WHICH MICROSCOPIC MATCHES COLETTE MACDONALD.  THE HAIR WAS18

FOUND ENTANGLED WITH ONE OF THE PURPLE COTTON THREADS, WHICH19

SHOULDN'T BE THERE, BECAUSE ACCORDING TO MACDONALD'S ACCOUNT20

HE NEVER TOUCHED THE PILE OF BEDDING ON THE NIGHT OF THE21

MURDERS.  22

NEXT.  OKAY.  SO, HERE AGAIN, THE TRIAL EVIDENCE23

STANDS.  MICROSCOPICALLY IT MATCHED.  MTDNA SEQUENCE WAS24

INCONCLUSIVE.  SO, WE SAY THAT EVIDENCE IS STILL VALID.  25
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NEXT.  NEXT.  NEXT.  OF COURSE, THERE IS A BROKEN1

END OF THAT HAIR AS WELL.  2

NEXT.  OKAY.  AFDIL SPECIMEN 46A.  NEXT.  AGAIN,3

GOING BACK TO THE PILE OF BEDDING.  NEXT.  THIS TIME IT'S IN4

THE -- I'M SORRY.  IT'S THE SHEET.  OKAY.  AND HERE WE'VE GOT5

A PHOTO MICROGRAPH, GOVERNMENT EXHIBIT 3457.  THIS IS A6

PICTURE TAKEN BY GRANT GRAHAM.  AND HE DESCRIBES IT AS HAVING 7

-- I'M SORRY, IT'S FRAM, ROBERT FRAM -- TISSUE ATTACHED TO THE8

BASAL AREA CONSISTENT WITH FORCIBLE REMOVAL.  NUCLEAR DNA9

STR'S CONSISTENT WITH COLETTE'S STR'S.  THAT'S SHORT TANDEM10

REPEATS.  AND IT EXCLUDES KIMBERLEY AND KRISTEN.  SO, THIS IS11

ONE OF THOSE RARE CIRCUMSTANCES -- AND THE SAME WAY WITH12

CHONDRAL DNA SEQUENCE.  THIS IS ONE OF THOSE RARE13

CIRCUMSTANCES WE CAN SAY THIS IS THIS PERSON'S HAIR.  SO,14

THAT'S COLETTE'S HAIR.15

          NEXT SLIDE.  WITH DEBRIS.  ROOT PRESENT WITH ROOT16

SHEATH AND FOLLICULAR TAG AND ATTACHED TISSUE.  FRAM17

AFFIDAVIT.  18

NEXT.  AND THERE'S THE ROOT.  AND WHAT FRAM IS19

SAYING IS THAT THIS IS CONSISTENT WITH FORCIBLE REMOVAL.  AND20

I WOULD SUBMIT, YOUR HONOR, THAT'S WHAT A FORCIBLY REMOVED21

HAIR LOOKS LIKE.  IT'S A GROWING HAIR.  IT'S RIPPED OUT OF ITS22

FOLLICLE.  THE ROOT BECOMES DISTORTED.  THE PIGMENT IS STILL23

DOWN IN THE ROOT AND SOMETIMES YOU GET A FOLLICULAR SHEATH OR24

FOLLICULAR TISSUE ATTACHED.  OKAY.  SO, YOU HAVE COLETTE'S25
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FORCIBLY REMOVED HAIR IN THE SHEET WHICH SHOULDN'T BE THERE.1

          NEXT.  OKAY.  112A.5.  NEXT.  OKAY.  THIS IS FROM2

THE BEDSPREAD.  3

NEXT.  IN THE STIPULATION, I BELIEVE, IT'S AGREED4

THAT Q96.5, ACCORDING TO FRAM'S INITIAL EXAMINATION BEFORE THE5

TESTING IS A FORCIBLY REMOVED HAIR WHICH MATCHES KIMBERLEY6

MACDONALD'S KNOWN HAIR EXEMPLARS.  7

NEXT.  AND YOU CAN SEE FROM ANOTHER PHOTO MICROGRAPH8

HERE.  AND THE MITOCHONDRIAL DNA SEQUENCE EQUALS THE9

MITOCHONDRIAL SEQUENCE OF KIMBERLEY.  IT ALSO MATCHED -- HAS10

THE SAME MITOCHONDRIAL DNA SEQUENCE AS KRISTEN AND COLETTE,11

BUT MICROSCOPICALLY IT MATCHES KIMBERLEY.  SO, OUR POSITION IS12

THIS IS KIMBERLEY'S FORCIBLY REMOVED HAIR IN THE BEDSPREAD AND13

IT SHOULDN'T BE THERE BECAUSE, ACCORDING TO MACDONALD'S14

ACCOUNT, KIMBERLEY SHOULD HAVE HAD NO CONTACT WITH THE15

BEDSPREAD AND HE SAID HE HAD NO CONTACT WITH THE BEDSPREAD OR16

THE SHEET.17

          NEXT.  ALL RIGHT.  YOUR HONOR, THIS IS -- BASICALLY,18

WHAT WE'VE DONE HERE IS WE'VE ADDED THE DNA TEST RESULTS TO19

THE PREVIOUS CHART, WHICH I CAN, THINK, GIVE YOU THE EXHIBIT20

NUMBER.  21

THE COURT'S INDULGENCE A MOMENT.  22

(PAUSE.)23

MR. MURTAGH:  OKAY.  AT TRIAL THIS WAS GOVERNMENT24

EXHIBIT 978.  AND WHAT'S NEW IS AT THE BOTTOM ON THE LEFT AND25
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THE RIGHT YOU CAN SEE THE AFDIL SPECIMEN 46A AND THE AFDIL1

SPECIMEN -- WHAT IS IT -- 112A.5 RESULTS.  SO, HERE THE DNA2

RESULTS STRENGTHEN THE GOVERNMENT'S CASE.  3

BASICALLY, THE GOVERNMENT'S THEORY AT TRIAL WAS THAT4

MACDONALD CARRIED HIS WIFE BACK FROM KRISTEN'S ROOM TO THE5

MASTER BEDROOM, WRAPPED IN THE SHEET, TRANSFERRING THE BLOODY6

FABRIC IMPRESSIONS, HER BLOOD, HIS PAJAMA TOP, HER PAJAMA TOP,7

AND IN THE PROCESS ALSO STEPPED ON THE BEDSPREAD, WHICH IS, AS8

YOU CAN SEE THERE, COVERED IN BLOOD AND THAT'S WHERE HE GOT9

THE BLOOD ON THE SOLE OF HIS FOOT.10

          SO, THAT'S IT FOR DNA.  I THINK -- OH, COUNSEL11

REMINDED ME OF SOMETHING, BUT I'M GOING TO COVER IT ANYWAY.  12

OKAY.  NOW, SWITCHING TO THE EVIDENCE AS A WHOLE OR13

THE TRIAL EVIDENCE, WE'VE PLAYED OR SHOWN BERNIE SEGAL'S NO14

EVIDENCE OF INTRUDERS THING SEVERAL TIMES.  IT WAS CERTAINLY15

THE GOVERNMENT'S POSITION THAT THERE WERE NO INTRUDERS IN THIS16

CASE AND THAT MACDONALD HIMSELF WAS THE MURDERER.  BUT YOU17

WILL SEARCH THE RECORD IN VAIN FOR ANYPLACE WHERE EITHER JIM18

BLACKBURN OR MYSELF UTTERED THE WORDS, QUOTE, THERE IS NO19

EVIDENCE OF INTRUDERS.  THAT WAS A STRAWMAN THAT BERNIE SEGAL20

SET UP.  NOR WILL YOU FIND ANYPLACE WHERE WE TOLD THE JURY21

THERE WAS NOTHING FOUND IN THAT HOUSE THAT COULD NOT BE SHOWN22

TO HAVE COME FROM THE HOUSE OR ITS OCCUPANTS, SUCH AS23

UNSOURCED HAIRS.  24

IN OTHER WORDS, THIS WAS NOT A NO FOOTPRINTS IN THE25
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SNOW TYPE OF CASE.  WE HAD DOZENS OF UNIDENTIFIED1

FINGERPRINTS.  WE HAD ALL KINDS OF UNIDENTIFIED FIBERS.  WE2

HAD A FEATHER, WHICH WAS A BIG DEAL AT THE TRIAL.  AND WE3

SIMPLY COULD NOT HAVE MADE THAT ARGUMENT.  NOT TO MENTION THE4

WAX.  WE HAD ALL KINDS OF WAX.  5

I SUBMIT AND I HOPE TO DEMONSTRATE TO YOUR HONOR6

THAT JEFFREY MACDONALD WAS CONVICTED OF THE MURDERS BECAUSE OF7

THE EXISTENCE OF EVIDENCE WHICH COULD NOT BE EXPLAINED BY THE8

ACTIONS OR PRESENCE OF INTRUDERS BUT ONLY BY MACDONALD'S9

ACTIONS BASED UPON HIS FALSE EXCULPATORY STATEMENTS, AND THAT10

THAT EVIDENCE -- AND I'LL ENUMERATE IT IN A SECOND --11

IDENTIFIED HIM AS THE ONLY POSSIBLE CRIMINAL AGENT.  12

          NOW, THE GOVERNMENT'S MOST, I THINK, COMPELLING13

EVIDENCE AT TRIAL WAS WHAT WE CALLED THE PAJAMA TOP14

RECONSTRUCTION.  15

SO, IF I COULD GO TO THAT NOW.  LET'S START WITH16

GOVERNMENT'S 43.  ALL RIGHT.  YOU SEE THIS IS COLETTE17

MACDONALD.  SHE'S LYING ON THE FLOOR OF THE MASTER BEDROOM AND18

THE BLUE OBJECT ON HER LOWER CHEST, MIDSECTION, IS -- THERE19

WAS TESTIMONY THIS IS MACDONALD'S PAJAMA TOP AND WHAT YOU'RE20

LOOKING AT IS ITS TURNED RIGHT SLEEVE INSIDE OUT.  THERE WAS21

TESTIMONY TO THAT EFFECT, WHICH WASN'T CHALLENGED, BASED ON22

THE IDENTIFICATION OF WHERE THE SEAMS ARE.23

          OKAY.  JUST ONE OTHER THING, YOUR HONOR, I'D LIKE TO24

BRING YOUR ATTENTION -- DRAW TO YOUR ATTENTION.  IF YOU LOOK25
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UNDER COLETTE'S LEFT ARM, YOU CAN SEE IN HER BICEP AREA,1

THAT'S HER HAIR.  IN OTHER WORDS, HER HAIR HAS COME DOWN AND2

LANDED ON THE RUG AND THEN HER ARM HAS FLOPPED OVER IT.  AND I3

WOULD SUBMIT THAT THAT'S CONSISTENT NOT WITH SOMEBODY BEING4

KNOCKED OUT AND, YOU KNOW, FALLING, BUT RATHER SOMEBODY BEING5

PLACED.  6

          OKAY.  NEXT SLIDE.  I'M SORRY, IT'S 44.  ALL RIGHT. 7

AND THAT'S ANOTHER VIEW OF THE PAJAMA TOP.  ALL RIGHT.  8

LET'S GO TO GOVERNMENT'S 604, PLEASE.  THIS IS THE9

PAJAMA TOP ON WHAT WE CALL THE MALE SUIT FORM AND ALL THE10

LITTLE FLAGS REPRESENT PUNCTURE HOLES CONSISTENT WITH THE ICE11

PICK, ALL MADE WHILE THE GARMENT WAS STATIONARY.  12

AND NOW IF WE COULD GO TO GOVERNMENT 609.  THIS IS13

THE SAME WITH THE BACK OF THE PAJAMA TOP.  AND THOSE --14

MACDONALD'S ACCOUNT -- I MEAN, BASICALLY, WE PUT HIS STORY15

INTO EVIDENCE.  AND HIS ACCOUNT WAS BASICALLY HE WAS ATTACKED16

IN THE LIVING ROOM BY WHAT WAS ALLEGED TO BE AN ICE PICK17

WIELDING ASSAILMENT, ONE OF THE THREE, AND HIS PAJAMA TOP WAS18

EITHER PULLED OVER HIS HEAD OR IN ANY EVENT IT CAME DOWN19

AROUND HIS ARMS AND HE WAS USING IT TO BLUNT THE THRUSTS OF20

THE ICE PICK WIELDING ASSAILANT.21

          ALL RIGHT.  NOW, IF WE COULD GO TO -- AND OBVIOUSLY22

WE DISPUTED THAT AND PROVED, I THINK, THAT IT IS IMPOSSIBLE TO23

STAB AT THE UNSUPPORTED CLOTH WITH AN ICE PICK WITHOUT TEARING24

IT.  25
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GOVERNMENT 786, PLEASE.  THIS IS A CLOSE UP VIEW OF1

COLETTE MACDONALD'S CHEST.  THE PATHOLOGIST HAS IDENTIFIED THE2

GAPING WOUNDS, THE SQUARE LITTLE BOXES, THAT'S CONSISTENT WITH3

THE GENEVA FORGE KNIFE, THE PATTERN BRUISE AS BEING CONSISTENT4

WITH THE END OF THE CLUB, AND HAS IDENTIFIED, 21 PUNCTURE5

WOUNDS WHICH ARE CONSISTENT WITH HAVING BEEN INFLICTED BY THE6

ICE PICK.  ALL OF THESE WOUNDS, WITH THE EXCEPTION OF THE7

PATTERN BRUISE, ARE CONSISTENT WITH THE VICTIM BEING FLAT ON8

HER BACK, PROBABLY UNCONSCIOUS, WHEN THE WOUNDS ARE INFLICTED.9

          NOW, IF WE COULD GO TO GOVERNMENT'S 790.  THIS IS10

THE FIRST OF THE PHOTOGRAPHS THAT WE USED IN THE11

RECONSTRUCTION.  WHAT YOU'RE LOOKING AT, YOUR HONOR, IS THE12

PAJAMA TOP.  AND SHIRLEY GREEN, WHO TESTIFIED AT TRIAL, HAS13

INSERTED 21 PUSH PINS THROUGH 48 PUNCTURE HOLES IN THE PAJAMA14

TOP WHEN IT'S TURNED RIGHT SLEEVE INSIDE OUT.  AND IT'S ON A15

CARDBOARD BOX WITH SOME GRAPH PAPER.  AND, OF COURSE, NEXT TO16

IT IS THE PHOTOGRAPH THAT WE JUST SAW, WHICH WAS GOVERNMENT'S17

786.18

          OKAY.  NOW, IF WE CAN GO TO 791.  THIS IS A19

DIFFERENT PHOTOGRAPH, ALSO IDENTIFIED BY THE PATHOLOGIST AS20

BEING THE INJURIES IN COLETTE'S CHEST.  21

792.  ALL RIGHT, WHAT WE'RE LOOKING AT HERE IS THE22

PAJAMA TOP, WHICH IS FBI EXHIBIT Q12, HAS BEEN REMOVED FROM --23

IN OTHER WORDS, THE PUSH PINS HAVE BEEN TAKEN OUT AND PLACED24

IN THE HOLES THAT REGISTERED WHEN THE PUSH PINS WENT THROUGH25
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THE PAJAMA TOP TURNED RIGHT SLEEVE INSIDE OUT.  AND THAT'S THE1

PATTERN THAT RESULTS.2

          OKAY.  THIS IS 793 NEXT.  THERE YOU SEE BEING3

JUXTAPOSED THE BOX WITH THE Q12 REGISTERED WOUNDS OR4

REGISTERED PUNCTURES NEXT TO THE AUTOPSY PICTURE 786 OF5

COLETTE.  6

ALL RIGHT, 794.  AND NOW WE'VE PUT AN ADDITIONAL7

BOX, WHICH IS MARKED PHOTO, WE'VE PUT 21 PUSH PINS THROUGH8

WHAT WAS PREVIOUSLY IDENTIFIED AS 21 ICE PICK WOUNDS IN9

COLETTE'S CHEST AND THE PATTERNS ARE VIRTUALLY IDENTICAL. 10

WE'VE GOT FIVE ON ONE SIDE AND 16 ON THE OTHER SIDE.  THE11

SCALE IS DIFFERENT BECAUSE THE AUTOPSY PICTURE DID NOT HAVE A12

SCALE IN IT.13

          ALL RIGHT.  NOW, IF WE COULD GO TO 795.  OKAY, 14

WE'VE TAKEN THE BOX WITH THE Q12 WITH THE PATTERN AND THEN WE15

GO 796, WE'VE PUT THE TWO BOXES SIDE BY SIDE.  THE ONE ON THE16

LEFT IS THE Q12, THE RECONSTRUCTION, IN OTHER WORDS, THE17

PATTERN THAT RESULTS WHEN YOU PUT 21 PROBES THROUGH 48 HOLES18

IN THE PAJAMA TOP.  AND THE ONE ON THE RIGHT, THE PHOTO, IS19

THE PATTERN THAT RESULTS WHEN YOU PUT 21 PUSH PINS IN WHAT WAS20

PREVIOUSLY IDENTIFIED AS 21 ICE PICK WOUNDS.21

          AND, YOUR HONOR, THIS WAS PROBABLY OUR STRONGEST22

EVIDENCE IN THE CASE BECAUSE IT'S MACDONALD'S OWN ACCOUNT THAT23

HE PLACED THE PAJAMA TOP ON HIS WIFE'S CHEST THE FIRST TIME HE24

WENT INTO THE MASTER BEDROOM, OSTENSIBLY TO TREAT HER FOR25
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SHOCK.  OF COURSE, WHAT HE WAS DOING, HE WAS TRYING TO ACCOUNT1

FOR THE PRESENCE OF HER BLOOD BEING ON HIS PAJAMA TOP BEFORE2

IT WAS TORN.  3

BUT WHAT THE JURY UNDERSTOOD IS THAT SOMEBODY4

STABBED COLETTE MACDONALD THROUGH HIS PAJAMA TOP WHILE SHE WAS5

FLAT ON HER BACK ON THE FLOOR OF THE MASTER BEDROOM.  AND THE6

ONLY PERSON THAT COULD HAVE DONE THAT IS JEFFREY MACDONALD 7

BECAUSE, BY HIS ACCOUNT, THE HIPPIES HAVE FLED INTO THE NIGHT8

AND HE'S STILL UNCONSCIOUS IN THE LIVING ROOM STILL WEARING9

HIS PAJAMA TOP WHEN HE WAKES UP.10

          OKAY.  THE COURT'S INDULGENCE A SECOND.  11

(PAUSE.)12

MR. MURTAGH:  OKAY.  IF WE COULD HAVE GOVERNMENT'S13

59.  THIS IS A PICTURE OF KRISTEN'S BEDROOM.  THERE WAS14

TESTIMONY AT TRIAL THAT ALL OF THE BLOOD ON THE FLOOR BY15

KRISTEN'S BED, NOT SURPRISINGLY, IS TYPE O, KRISTEN'S TYPE.  16

AND THEN IF WE COULD HAVE 65, PLEASE, GOVERNMENT'S17

65.  NOW, THERE WAS -- MR. IVORY TESTIFIED CORRECTLY THE OTHER18

DAY IN TERMS OF HIS KNOWLEDGE.  HE WAS RELYING ON THE19

LABORATORY REPORT, WHICH BASICALLY DID NOT MAKE A POSITIVE20

IDENTIFICATION BECAUSE RIDGE LINES COULD NOT BE SEEN IN THE21

PHOTOGRAPH OF THE FOOTPRINT, BUT AT TRIAL MR. MEDLIN TESTIFIED22

TO THE IDENTIFICATION HE MADE IN C2 WITH MACDONALD'S KNOWN23

FOOTPRINT.  THEY HAD HIM FOOTPRINTED.  THIS IS JEFFREY24

MACDONALD'S FOOTPRINT.  IT'S EXITING FROM KRISTEN'S ROOM.  AND25
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WHAT'S SIGNIFICANT ABOUT IT IS THERE IS NO BLOOD OF COLETTE'S1

TYPE ANYWHERE ON THE FLOOR IN THAT ROOM.  SO, HE HAD TO STEP2

ON SOMETHING THAT COATED HIS FOOT WITH BLOOD AND TRACK IT OUT. 3

IN OTHER WORDS, WE'VE SAID IF HE DIDN'T TRACK IT IN, HOW DID4

HE TRACK IT OUT?  AND OUR ARGUMENT AT TRIAL WAS IT WAS THE5

BEDSPREAD USED IN THE MOVEMENT OF COLETTE'S BODY FROM THIS6

ROOM -- LET'S GO BACK TO -- WAS IT 59?  7

          THERE WAS TESTIMONY AT TRIAL, YOUR HONOR, THAT ON8

THE WALL ABOVE KRISTEN'S BED TYPE A BLOOD, COLETTE'S TYPE, WAS9

SPATTERED.  THERE WAS TESTIMONY THAT THERE WAS A LARGE STAIN10

IN COLETTE'S BLOOD ON THE TOP SHEET, NOT TERRIBLY VISIBLE IN11

THIS PICTURE, OF KRISTEN'S BED.  AND THERE WAS A HAIR RIBBON 12

-- COLETTE APPARENTLY TIED HER HAIR UP WITH SORT OF A THICK13

WOOL-TYPE RIBBON.  THAT WAS FOUND ON THE MULTI-COLORED RUG14

THERE, BROKEN AND BLOODY.  AND THEN THERE WAS A STIPULATION15

FROM AN EXAMINER NAMED JAMES FRIER, IT WAS STIPULATED TO HIS16

TESTIMONY, THAT A FIBER MATCHING THAT RUG ON THE FLOOR WAS17

FOUND IN KRISTEN'S -- IN COLETTE'S HAND.  THERE WAS ALSO18

TESTIMONY THAT THERE WAS A THREAD AND I BELIEVE A YARN FROM19

MACDONALD'S PAJAMA TOP FOUND ON THE BEDSPREAD.  AND THERE WAS20

A SPLINTER, WHICH MATCHED THE CLUB, FOUND ON THE BEDSPREAD, 21

BUT KRISTEN WAS NOT STRUCK WITH THE CLUB.  22

AND WHAT ALL OF THAT MEANS IS COLETTE MACDONALD WAS23

ASSAULTED A SECOND TIME IN THAT ROOM WITH THE CLUB BY SOMEBODY24

WEARING A BLUE PAJAMA TOP, AND THAT CAN ONLY BE DR. MACDONALD.25
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          ALL RIGHT.  IF WE COULD GO NOW TO GOVERNMENT'S 981. 1

THIS WAS THE SUMMARY CHARGE THAT WE USED WHERE THE TONGUE2

DEPRESSOR STICKS MARKED THE PLACE WHERE THE CLUB WAS FOUND3

OUTSIDE THE HOUSE BY CID AGENT BOB SHAW.  4

NOW, WE HAVE ALL SORTS OF SPLINTERS, AND I CAN SHOW5

YOU GOVERNMENT'S 437 IN A SECOND.  THE CLUB WAS USED IN THE6

MASTER BEDROOM, IT SPLINTERED AND LEFT SPLINTERS ALL OVER THE7

PLACE.8

          TYPE A BLOOD, COLETTE'S TYPE, IS FOUND ON THE CLUB,9

AS IS ALSO TYPE AB BLOOD, KIMBERLEY'S TYPE, THE TWO VICTIMS10

WHO HAD BLUNT TRAUMA INJURIES.  11

WHAT ALSO WAS FOUND ON THE CLUB -- AND I'LL HAVE TO12

LEAN FORWARD A BIT HERE -- IS THERE ARE TWO PURPLE COTTON13

THREADS THAT ARE -- THAT EQUAL THE PURPLE COTTON SEAM THREADS14

OF THE BLUE PAJAMA TOP.  THE PAJAMA TOP WAS SEWN -- THE SEAM15

IS RIPPED FROM HERE ALL THE WAY TO HERE AND DOWN THE CENTER, 16

BUT WHEN THE SEAM IS RIPPED, THESE LITTLE Z-TYPE THREADS POP17

OUT AND THERE ARE DOZENS OF THEM IN THE MASTER BEDROOM.  SO,18

YOU HAVE THOSE.  19

AND THEN -- EXCUSE ME, THIS DOESN'T WORK WELL WITH20

BIFOCALS.  THERE ARE NUMEROUS RAYON -- OKAY.  THANK YOU. 21

THERE ARE NUMEROUS RAYON FIBERS IDENTICAL TO THOSE OF THE22

MULTI-COLORED THROW RUG, EXHIBIT 322, IN THE MASTER BEDROOM. 23

WE CAN PROBABLY FIND A PICTURE OF THAT, YOUR HONOR.  BUT THIS24

IS THE THROW RUG THAT IS BY COLETTE MACDONALD'S FEET.  IT'S25
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SOMEWHAT OVERTURNED AND THE POCKET FROM THE PAJAMA TOP IS ON1

IT.  2

AND, IN FACT -- JUST TO DIGRESS FOR A SECOND -- THE3

MOST IMPORTANT QUESTION THAT ANY INVESTIGATOR EVER ASKED DR.4

MACDONALD WAS EARLY ON, ON APRIL 6TH, 1970, WHEN BOB SHAW5

ASKED MACDONALD, HOW IS IT, DOCTOR, YOUR PAJAMA TOP IS SOAKED6

IN BLOOD AND THERE'S ONLY A LITTLE BIT OF BLOOD ON THE POCKET?7

          SO, AS HAPPENED ON SEVERAL OCCASIONS, MACDONALD HAS8

TO INVENT FACTS WITHOUT KNOWING ALL THE CONSEQUENCES OF THOSE9

INVENTIONS.  SO, HE SAYS, I WENT IN THERE THE FIRST TIME AND I10

COVERED HER WITH IT, AND MAYBE I SHOOK IT OR SOMETHING, BUT11

IT'S THE FIRST TIME I WENT IN THERE -- THE MASTER BEDROOM -- I12

DIDN'T MAKE A CIRCUIT WITH IT ON.  AND THAT FORECLOSES THE13

PRESENCE OF SEAM THREADS FROM THE PAJAMA TOP BEING IN14

KIMBERLEY'S ROOM OR KRISTEN'S ROOM.  15

          THE SIGNIFICANCE OF THE MULTI-COLORED THROW RUG16

FIBERS ON THE CLUB IS -- AND IF I COULD HAVE 2138.  YOUR17

HONOR, MACDONALD'S ACCOUNT IS HE'S ATTACKED IN THE LIVING18

ROOM, WHERE YOU SEE THE COFFEE TABLE, WHICH, BY THE WAY, WE19

DID NOT RELY ON AT ALL AT THE TRIAL.  WE DID NOT RETRY THE20

ARTICLE 32 INVESTIGATION.  BUT AGAIN, ACCORDING TO MACDONALD'S21

ACCOUNT, HE WAKES UP AFTER THE INTRUDERS HAVE FLED, THE HOUSE22

IS QUIET.  HE'S ON THE STEP LEADING DOWN THE HALLWAY.  HE23

WALKS DOWN THE HALLWAY.  HE SEES COLETTE LEANING UP AGAINST24

WHAT IS, I THINK, ACTUALLY A GREEN ARMCHAIR HERE.  SHE HAS A25
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KNIFE IN HER CHEST, WHICH HE PULLS OUT AND THROWS SOMEPLACE.  1

YOU KNOW, THE INVESTIGATORS THOUGHT THAT'S A STRANGE THING FOR2

A PHYSICIAN TO DO.  BUT IN ANY EVENT, THAT'S WHAT HE SAID.  3

THE KNIFE IS THE GENEVA FORGE KNIFE, WHICH IS NOT4

CONSISTENT WITH ANY OF THE PENETRATING STAB WOUNDS ON5

COLETTE'S CHEST OR KIMBERLEY'S THROAT AND IS NOT CONSISTENT6

WITH ANY OF THE DEFECTS IN COLETTE'S PAJAMA TOP.  IT IS7

CONSISTENT WITH HAVING MADE THE CUT ON THE LEFT SLEEVE OF8

MACDONALD'S PAJAMA TOP, WHICH IS THE ONLY PLACE WHERE HE HAD A9

CORRESPONDING BLEEDING INJURY, A LITTLE TINY BIT OF TYPE B ON10

THE LEFT SLEEVE OF THE PAJAMA TOP.11

          BUT THE IMPORTANT THING IS THAT -- AGAIN, HE'S12

ABSOLUTELY INSISTENT ON THIS -- HE NEVER GOES OUT THE BACK13

DOOR.  HE MIGHT HAVE GONE TO THE SCREEN TO LOOK OUT, BUT HE14

NEVER WENT OUTSIDE THE BACK DOOR.15

WELL, IF YOU HAVE THREADS FROM THE PAJAMA TOP, OF16

WHICH THERE WERE NONE IN THE LIVING ROOM, AND YOU HAVE FIBERS17

FROM THE THROW RUG, WHICH IS IN THE MASTER BEDROOM, WE ARGUE18

THAT THE ONLY WAY THAT THOSE TWO THINGS COULD HAVE GOTTEN ON19

THE CLUB IS IF THE CLUB HAD COME TO REST ON THE THROW RUG AT20

SOME POINT AND PICKED UP NOT ONLY OTHER SEAM THREADS, WHICH21

ARE ALL OVER THIS ROOM, BUT THE RAYON FIBERS OF THE THROW RUG. 22

AND THERE'S NO WAY YOU CAN RECONCILE THAT WITH MACDONALD'S23

ACCOUNT.24

          THE PAJAMA TOP DOESN'T COME INTO THE MASTER BEDROOM,25
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ACCORDING TO HIS ACCOUNT, UNTIL THE CLUB IS ALREADY OUTSIDE. 1

HE NEVER TOUCHES THE CLUB.  HE NEVER GOES OUTSIDE.  AND WE2

ARGUE THAT THAT BASICALLY POINTED TO HIM BECAUSE THE ONLY3

PERSON THAT COULD MAKE THAT HAPPEN IS THE DEFENDANT.  SO, THAT4

WAS OUR ARGUMENT WITH RESPECT TO THAT.5

          NOW, OVER THE YEARS CLAIMS HAVE BEEN RAISED AND, IN6

FACT, THERE'S ONE BEFORE YOUR HONOR IN THE MOTION TO EXPAND7

THE RECORD, THE GIST OF WHICH IS THAT I INDUCED OR HAD DILLARD8

BROWNING TESTIFY THAT THERE WERE TWO SEAM THREADS ON THE9

PAJAMA TOP.  AND ACCORDING TO THE LATEST ITERATION OF THIS10

CLAIM, THEY ARE NOT PURPLE COTTON THREAD, THEY'RE BLACK WOOL,11

WHICH, OF COURSE, COULD ONLY HAVE COME FROM HELENA STOECKLEY. 12

AND THEY RELY ON THE AFFIDAVIT OF A WOMAN CALLED ELLEN13

DANNELLY, WHICH IS BEFORE YOUR HONOR.  AND TO MAKE A LONG14

STORY SHORT, WHAT DANNELLY DID WAS ANALYZE THE RESULTS FROM A15

SECOND EXAMINATION BY THE FBI LAB.16

          TO BACK UP, IN 1974 PAUL STOMBAUGH CONFIRMS DILLARD17

BROWNING'S IDENTIFICATION OF TWO PURPLE COTTON THREADS COMING18

FROM EXHIBIT Q89, THE DEBRIS FROM THE CLUB.  THOSE GO IN19

LITTLE PILL BOXES.  AND THEN IN 1978, I ASKED THE FBI TO DO20

SOME ADDITIONAL EXAMINATIONS IN THE HOPE OF IDENTIFYING THE21

BLUE ACRYLIC FIBER THAT WAS IN COLETTE MACDONALD'S HAND, WHICH22

TO THIS DAY IS UNIDENTIFIED, BUT THE DEFENSE HAS NEVER FOUNDED23

ON THAT.  IN THE PROCESS, THEY IDENTIFIED THE RAYON FIBERS24

FROM THE THROW RUG, BUT THEY ALSO FIND BLACK WOOL AND I25
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BELIEVE WHITE WOOL AND SOME OTHER KIND OF WOOL, BUT THEY DON'T1

REPORT ON THAT.  IN OTHER WORDS, THEY ONLY REPORT ON THE2

IDENTIFICATION.  SO, THIS IS IN BENCH NOTES THAT ARE NOT3

RELEASED UNTIL YEARS LATER.4

          BUT, YOUR HONOR, IF THEY WANTED TO PURSUE THAT, THEY5

COULD HAVE CALLED ELLEN DANNELLY, WHO ONLY LOOKED AT THE6

SECOND LAB REPORT, NOT THE FIRST ONE.  AND I WOULD REPRESENT7

TO YOUR HONOR, THAT THERE ARE BOTH PURPLE COTTON THREADS AND8

BLACK WOOL AND RAYON FIBERS FROM THE THROW RUG.9

          A MOMENT'S INDULGENCE, YOUR HONOR.  10

(PAUSE.)11

MR. MURTAGH:  YOUR HONOR, IF WE COULD HAVE12

GOVERNMENT'S 39.  ALL RIGHT, YOUR HONOR, GOVERNMENT'S 39 IS13

YOU'RE LOOKING AT COLETTE MACDONALD'S BODY FROM THE HALLWAY OF14

THE HOUSE.  THE LITTLE BLUE OBJECT ON THE UPTURNED CORNER OF15

THE THROW RUG IS THE POCKET FROM THE PAJAMA TOP.  AND THERE16

WAS TESTIMONY AT TRIAL, AND I FORGET WHETHER IT WAS LABER OR17

FLYNN, IT WAS ONE OF THE TWO TESTIFIED THAT THE BLOOD ON THE18

PAJAMA POCKET, WHICH WAS TYPE A, COLETTE'S TYPE, WAS19

CONSISTENT WITH CONTACT STAINS.  THEN THERE'S THE THROW RUG,20

WHICH HAD, IN ADDITION TO THREAD AND YARNS FROM THE PAJAMA21

TOP, IT HAD ITS OWN COMPOSITION OF RAYON FIBERS.  YOU SEE THE22

PAJAMA TOP TRAILING OFF.  AND I TALKED EARLIER ABOUT COLETTE'S23

PAJAMA PANTS OR BOTTOMS.  THESE ARE MEN'S TYPE PAJAMAS. 24

THEY'RE FULL LENGTH.  BUT YOU NOTICE HOW THE LEGS HAVE BEEN25
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PUSHED UP, AND WE ARGUE THAT THAT WAS CONSISTENT WITH THE BODY1

HAVING BEEN LIFTED UNDERNEATH THE KNEES.  2

          AND, YOUR HONOR, WE -- BASICALLY WE PUT ALL OF3

MACDONALD'S STATEMENTS ON THE KEY POINTS INTO EVIDENCE EITHER4

BY READING TRANSCRIPTS IN OR PLAYING THE AUDIO TAPE OF THE5

APRIL 6TH INTERVIEW.  AND IT WAS HIS STORY VERSUS THE PHYSICAL6

EVIDENCE.  7

AND AS I SAY, MACDONALD WAS NOT CONVICTED BECAUSE8

THERE WAS NO EVIDENCE OF INTRUDERS.  I MEAN, THERE WAS ALL9

KINDS OF STUFF THAT WE COULD NOT IDENTIFY.  AND IF THE JURY10

HAD WANTED -- AND LET ME JUST SAY THAT THIS WAS A VERY, VERY11

DIFFICULT CASE FOR A JURY.  WE HAD NO PRIOR SIMILAR ACTS.  WE12

COULD NOT PROVE THAT HE ABUSED HIS WIFE OR CHILDREN.  HE WAS13

THE ALL AMERICAN BOY.  HE WAS A SOLDIER.  HE WAS A DOCTOR. 14

AND I SUBMIT THAT THE EVIDENCE MUST HAVE BEEN COMPELLING15

BECAUSE THERE CERTAINLY WAS NO REASON FOR THIS EDUCATED JURY16

TO HOLD ANYTHING AGAINST JEFFREY MACDONALD, JUST THE OPPOSITE.17

          THE FIRST JUROR IN THROUGH THE DOOR WHEN THE VERDICT18

WAS ANNOUNCED WAS THE RETIRED GREEN BERET MASTER SERGEANT,19

WHICH MIGHT SOUND STRANGE THAT WE PUT HIM ON THE JURY, BUT20

THERE WERE REASONS FOR IT.  HE WAS AN INSURANCE INVESTIGATOR21

WHO WORKED WITH FRAUD.  ANYWAY, THAT MAN WALKS IN AND THE22

TEARS ARE STREAMING DOWN HIS FACE.  NONE OF THE JURORS LOOKED23

AT MACDONALD WHEN THEY CAME INTO THE COURTROOM.  AS I SAY,24

THIS WAS NOT AN EASY DECISION AND NOT ONE THAT THEY TOOK25
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LIGHTLY.1

          I WOULD ALSO ADD, YOUR HONOR, THAT THERE WAS NEVER A2

CHALLENGE TO ANYTHING THAT JUDGE DUPREE SAID IN THE CHARGE TO3

THE JURY.  AND HE BASICALLY LAID OUT THE LAW AND HE SAID IF4

YOU THINK THE DEFENDANT IS INNOCENT SAY SO.  IT'S THE5

GOVERNMENT'S BURDEN OF PROOF.  THERE WAS NO CHALLENGE TO6

ANYTHING EITHER THAT I SAID OR JIM BLACKBURN SAID IN FINAL7

ARGUMENT.  WITH ALL THE STUFF THAT'S BEEN LITIGATED IN THIS8

CASE, I THINK IT'S SIGNIFICANT THAT NEITHER THE CHARGE NOR THE9

FINAL ARGUMENT WAS EVER POINTED OUT.  10

AND I THINK I HAVE ABOUT FIVE MINUTES.  YOUR HONOR,11

IF YOU HAVE ANY QUESTIONS ABOUT THE EVIDENCE IN THE CASE I12

THINK, TO THE BEST OF MY ABILITY AND AS AN OFFICER OF THE13

COURT, I WILL TRY TO ANSWER THEM.14

          THE COURT:  WELL, I APPRECIATE YOUR EFFORTS.  I CAN15

TELL ALL OF YOU NOW FOR A JUDGE WHO DID NOT TRY THE CASE IT'S16

VERY DIFFICULT TO FOLLOW.17

          MR. MURTAGH:  YOUR HONOR, I THINK WE MARKED THESE18

EARLIER, BUT WE PUT IN -- IN OTHER WORDS, NOT ONLY19

GOVERNMENT'S EXHIBIT 1141, WHICH WAS THE SUMMARY OF KEY20

STATEMENTS THAT HE HAD MADE PRIOR TO TRIAL, I THINK WE ALSO21

PUT IN THE ANALYSIS OF HIS TESTIMONY ON THOSE SAME POINTS AT22

TRIAL, IN OTHER WORDS, WHAT THE JURY HEARD.  DO WE HAVE A23

NUMBER?  EXCUSE ME. 24

(PAUSE.)25
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MR. MURTAGH:  YOUR HONOR, I'LL FIND THAT -- 6073. 1

AND WE'VE GIVEN COPIES TO THE CLERK AND COUNSEL.  AND THAT'S2

IT FOR ME, YOUR HONOR.3

          THE COURT:  THANK YOU.  MR. BRUCE.4

          MR. BRUCE:  YOUR HONOR, I WOULD NOW LIKE TO TURN TO5

THE BRITT CLAIM, AND I'M GOING TO HAND UP -- THE DEFENSE6

ALREADY HAS A COPY AND I'LL HAND ONE -- I THINK THIS IS THE7

ORIGINAL.  THIS IS GOVERNMENT EXHIBIT 2367, BUT IT'S JUST A8

DEMONSTRATIVE CHART FOR PURPOSES OF CLOSING.  9

THE COURT:  THANK YOU.10

MR. BRUCE:  AND WHAT I WANT TO DO WITH THIS CHART,11

AND USING THE SCREEN TO PUT UP SOME EXHIBITS, IS TO CHRONICLE12

FOR THE COURT WHAT WE CONTEND THE EVIDENCE HAS SHOWN ARE THE13

FALSE ASSERTIONS OF JIMMY BRITT.  AND I BELIEVE THERE ARE 2714

OF THEM.  SOME OF THEM ARE DETAILS, SOME OF THEM ARE MAJOR15

POINTS, AND SOME OF THEM ARE THE WHOLE CRUX OF HIS STORY.16

          LET'S START WITH THE ONE ON THE FIRST PAGE.  HE17

ASSERTED THAT JUDGE DUPREE'S LAW CLERKS DURING THE TRIAL WERE18

RICH LEONARD AND JOHN EDWARDS.  HE DID THIS FIRST IN HIS19

STATEMENT OF FACTS, GX-2085, PARAGRAPHS THREE AND FOUR.  WE'LL20

BLOW UP THREE AND FOUR.  AND THIS IS THE FIRST THING THAT21

JIMMY BRITT WROTE ABOUT THIS CASE, AT LEAST THAT ANYBODY HAS,22

AND HE SAYS THAT THE SPECIFICS ARE TOO NUMEROUS TO LIST IN23

THIS STATEMENT OF FACTS.  HOWEVER, HE WILL LIST THE NAMES OF24

THE PEOPLE INVOLVED IN THE IRREGULARITIES THAT I OBSERVED --25
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MEANING I JIMMY BRITT -- WHILE ASSIGNED AS A DEPUTY U.S.1

MARSHAL AT THIS TRIAL; THE LATE FRANKLIN DUPREE, UNITED STATES2

DISTRICT JUDGE WHO PRESIDED OVER THE TRIAL; RICH LEONARD AND3

JOHN EDWARDS, LAW CLERKS FOR JUDGE DUPREE; JIM BLACKBURN, U.S.4

ATTORNEY; AND THE FOREMAN OF THE JURY.  5

AFTER HE CAME FORWARD TO WADE SMITH AND WADE SMITH6

PUT HIM UNDER OATH IN WADE SMITH'S OFFICE -- THAT'S GX-2086 --7

WITH A COURT REPORTER THERE -- LET'S GO TO PAGE NINE, LINE 158

-- HE WAS ASKED WHY DID YOU WAIT SO LONG TO COME FORWARD.  AND9

HE SAYS, WELL, OUT OF RESPECT FOR THE LATE FRANKLIN DUPREE,10

WHO WAS THE UNITED STATES DISTRICT JUDGE THAT PRESIDED OVER11

THIS CASE, AND RICH LEONARD, WHO IS A UNITED STATES BANKRUPTCY12

JUDGE OVER IN WILSON, AND I FEEL LIKE IT IS THE LATE SENATOR 13

-- I MEAN, JOHN EDWARDS, WHO WAS A FORMER UNITED STATES14

SENATOR FOR THE STATE OF NORTH CAROLINA.  AND MR. SMITH SAYS15

AND THOSE WERE THE PEOPLE WORKING IN THE COURTS, WITH THE16

COURTS, OR WITH JUDGE DUPREE AT THE TIME OF THE MACDONALD17

TRIAL AND MR. BRITT SAYS, YES, SIR, THEY WERE.18

          WELL, THE TRUE FACTS, OF COURSE, AS SHOWN IN THE19

THIRD COLUMN OF OUR CHART, ARE THAT RICH LEONARD SERVED AS LAW20

CLERK FOR JUDGE DUPREE FROM 1976 TO 1978.  AND AS HE21

TESTIFIED, JOHN EDWARDS LEFT AS A LAW CLERK FOR JUDGE DUPREE22

AFTER ONLY ONE YEAR, AT ABOUT THE SAME TIME THAT RICH LEONARD23

DID, LEAVING FOR NASHVILLE, TENNESSEE, IN AUGUST OF 1978.  SO,24

NEITHER WERE SERVING AS LAW CLERKS AT THE TIME OF THE25
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MACDONALD TRIAL.  THE LAW CLERK WORKING ON THE CASE WAS STEVE1

COGGINS.  AND THE EVIDENCE OF THE TRUE FACTS AS I STATED IS2

THE TESTIMONY OF RICH LEONARD AND THIS WAS ALSO BROUGHT OUT IN3

THE CROSS-EXAMINATION OF WADE SMITH.4

          THE SECOND ASSERTION WE HAVE ON THE CHARTS ON THE5

SECOND PAGE -- AND THE COLUMN HEADINGS, UNFORTUNATELY, ARE NOT6

ON EVERY PAGE, BUT THE LEFT-HAND COLUMN IS WHAT WE CONTEND IS7

THE FALSE ASSERTION OF JIMMY BRITT, AND THEN THE SOURCE OF IT8

FROM HIS VARIOUS STATEMENTS, THEN WHAT WE CONTEND THE EVIDENCE9

SHOWS THE TRUE FACTS ARE AND THE SOURCES OF THAT EVIDENCE.10

          SO, THIS NEXT ASSERTION IS THAT HE TRAVELED FROM11

RALEIGH TO CHARLESTON, SOUTH CAROLINA, TO TRANSPORT HELENA12

STOECKLEY BACK TO RALEIGH DURING THE MACDONALD TRIAL.  13

          IN THE INTERVIEW UNDER OATH, GX-2086 AT PAGE 11,14

STARTING AT LINE 23, MR. SMITH SAYS WHAT WERE YOU ASKED TO DO15

AND JIMMY BRITT SAYS I WAS ASKED TO TRAVEL FROM RALEIGH, NORTH16

CAROLINA, TO CHARLESTON, SOUTH CAROLINA, TO ASSUME CUSTODY OF17

A PROTECTED WITNESS, A WITNESS BY THE NAME OF HELENA18

STOECKLEY.  19

AND LET'S GO TO -- HE ALSO SAID THIS AGAIN IN GX-20

2087, THE AFFIDAVIT HE GAVE ON OCTOBER 26TH.  NOW, REMEMBER21

WADE SMITH HAS ESSENTIALLY DEPOSED HIM WITH NO ADVERSARY THERE22

ON FEBRUARY 24TH.  AND THEN MONTHS PASS AND HE GIVES AN23

AFFIDAVIT TO THE LAWYERS FOR MACDONALD.  AND THAT'S GX-2087. 24

AND IF YOU LOOK AT PAGE TWO, PARAGRAPH 15, HE STILLS SAYS THAT25
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DURING THE COURSE OF TRAVEL FROM CHARLESTON TO RALEIGH, MS.1

STOECKLEY BROUGHT UP SUCH AND SUCH.  AND THEN IF YOU LOOK AT2

PAGE THREE, PARAGRAPH 22, IN REFERRING TO THE LATER3

CONVERSATION IN THE U.S. ATTORNEY'S OFFICE, HE SAYS THAT MS.4

STOECKLEY STATED THE SAME THINGS THAT SHE HAD ON THE TRIP FROM5

CHARLESTON TO RALEIGH.  SO, HE'S STILL SAYING IN TWO PLACES6

CHARLESTON.  7

          THE TRUE FACTS ARE THAT BRITT WAS NOT GIVEN THE TASK8

AT ALL TO TRANSPORT HER FROM SOUTH CAROLINA.  STOECKLEY WAS9

NOT IN CHARLESTON.  SHE WAS IN THE PICKENS COUNTY JAIL.  AND10

DEPUTY U.S. MARSHAL MEEHAN WAS SENT FROM RALEIGH TO MEET11

DEPUTY U.S. MARSHAL KENNEDY IN CHARLOTTE TO TRANSPORT12

STOECKLEY TO RALEIGH.  13

WHAT IS THE EVIDENCE OF THIS?  IN THE RIGHT-HAND14

COLUMN, OF COURSE, THE TESTIMONY OF DENNIS MEEHAN, THE15

TESTIMONY OF JANICE MEEHAN, THE SWORN STATEMENT OF THE VERNOY16

KENNEDY.17

          AND LET'S LOOK AT PAGE NINE, LINE 12 THROUGH 25. 18

SO, THIS WOULD BE THE DOCUMENT THAT YOU PICKED UP HELENA19

STOECKLEY AT PICKENS COUNTY JAIL ON AUGUST 15TH, 1979, IS THAT20

RIGHT?  21

          UH-HUH 22

          OKAY.  NOW, YOU AND THE FEMALE GUARD PICKED HER UP23

AND TRANSPORTED HER WHERE?24

          WE TRANSPORTED HER TO AN INTERSECTION.  I BELIEVE IT25
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WAS A SERVICE STATION AT THE INTERSECTION OF I-85 AND I-75.  I1

MEAN, I-85 AND 77.2

          I-85 AND 77?3

          RIGHT.4

          AND THAT'S IN CHARLOTTE?5

          YES.6

          AND YOU WILL RECALL MR. MEEHAN'S TESTIMONY WAS THAT7

HE MET A DEPUTY U.S. MARSHAL FROM SOUTH CAROLINA, WHO WAS AN8

AFRICAN-AMERICAN -- A TALL, AFRICAN-AMERICAN MALE.  AND THEN9

IN THE SWORN STATEMENT OF VERNOY KENNEDY, OF COURSE, SADLY,10

HE'S NOW DECEASED, HE STATES THAT HE WAS THE ONLY AFRICAN-11

AMERICAN DEPUTY SERVING IN THE DISTRICT OF SOUTH CAROLINA AT12

THAT TIME.13

          WE ALSO HAVE THE BOOKING RECORDS AT THE PICKENS14

COUNTY JAIL, WHICH CLEARLY DEMONSTRATE THAT THAT'S WHERE15

HELENA STOECKLEY WAS INCARCERATED, NOT GREENVILLE, NOT16

CHARLESTON, BUT PICKENS COUNTY.  17

AND LET'S LOOK AT GOVERNMENT EXHIBIT 2006 AND 200718

AND GOVERNMENT EXHIBIT 2008 AND GOVERNMENT EXHIBIT 2009.  IT'S19

A PRETTY FAINT PICTURE, BUT THAT'S HER.  20

GOVERNMENT EXHIBIT 2064, THE COMMITMENT FORM OF21

HELENA STOECKLEY AS SHE WAS SIGNED IN THERE ON AUGUST THE22

14TH, 1979, BY THOMAS DONOHUE, WHO WAS WORKING WITH FRANK23

MILLS, WHO TESTIFIED HERE IN THIS HEARING.24

          AND THEN GOVERNMENT EXHIBIT 2066, WHICH SHOWS THAT25
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VERNOY KENNEDY -- DOWN AT THE BOTTOM VERNOY KENNEDY, DEPUTY1

U.S. MARSHAL, IS THE PERSON THAT SIGNED HER OUT OF THE PICKENS2

COUNTY JAIL.  3

WELL, IF, AS WE WERE TOLD DURING THE MOVANT'S4

CLOSING ARGUMENT THIS MORNING, THAT IT WAS JUST A MIXUP ABOUT5

WHERE IT WAS, BUT ACTUALLY JIMMY BRITT WENT DOWN TO SOUTH6

CAROLINA AND PICKED HER UP THEN WHY IS NOT HIS SIGNATURE ON7

THE BOTTOM OF THIS RELEASE FORM FROM THE PICKENS COUNTY JAIL?8

          THE NEXT ASSERTION, GOING OVER TO PAGE THREE OF THE9

CHART, IS THAT JIMMY BRITT SAID THAT HE PICKED UP STOECKLEY AT10

THE UNITED STATES MARSHAL'S SERVICE OFFICE IN CHARLESTON,11

SOUTH CAROLINA.  12

LET'S LOOK AT GOVERNMENT EXHIBIT 2086, WHICH IS THE13

INTERVIEW UNDER OATH IN WADE SMITH'S OFFICE AT PAGE 12.  IT14

SHOULD SAY LINE 13 THROUGH 16.  I THINK IT COMES OUT ON THE15

PAGE AS 130 AND 160, BUT IT SHOULD BE LINE 13 THROUGH 16.16

          MR. SMITH:  AND WHERE WAS SHE IN CHARLESTON?17

          SHE WAS AT THE UNITED STATES MARSHAL'S OFFICE IN18

CHARLESTON, SOUTH CAROLINA.  19

          WELL, ACTUALLY, OF COURSE, SHE WAS IN CUSTODY20

PURSUANT TO A WARRANT AND SHE WAS HOUSED AT THE PICKENS, SOUTH21

CAROLINA, COUNTY JAIL.  AND WE KNOW THIS IN GOVERNMENT EXHIBIT22

2000, WHICH IS THE WARRANT FOR HER ARREST SIGNED BY JUDGE23

DUPREE.  WE KNOW THIS FROM THE TESTIMONY OF FRANK MILLS AND IN24

THE COMMITMENT, GOVERNMENT EXHIBIT 2064.  WE KNOW THIS FROM25
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THE TESTIMONY OF DENNIS MEEHAN, THAT SHE WAS TRANSFERRED IN1

CUSTODY.  WE KNOW THIS FROM THE TESTIMONY OF JANICE MEEHAN2

THAT CORROBORATES HER EX-HUSBAND'S TESTIMONY.  BY THE WAY,3

THEY'VE BEEN DIVORCED FOR MANY YEARS, AND ONE LIVES IN RALEIGH4

AND ONE LIVES IN NEW YORK STATE, I BELIEVE.5

          WE HAVE THE SWORN STATEMENT OF VERNOY KENNEDY,6

GOVERNMENT EXHIBIT 2010, AT PAGE NINE, LINES 12 THROUGH 25,7

THE SAME PORTION THAT WE READ EARLIER.  AND ALL THE BOOKING8

RECORDS, WHICH I WON'T GO THROUGH AGAIN, WHICH SHOW THAT THIS9

WAS AN IN CUSTODY TRANSFER, WHERE SHE WAS PICKED UP AT THE10

JAIL AND NOT PICKED UP AT THE U.S. MARSHAL'S SERVICE OFFICE IN11

CHARLESTON, SOUTH CAROLINA.12

          NOW, OF COURSE, JIMMY BRITT'S STATEMENTS CHANGED13

OVER TIME.  SO, LET'S GO TO PAGE FOUR AND YOU SEE THE14

ASSERTION THAT HE TRAVELED FROM RALEIGH TO GREENVILLE TO15

ASSUME CUSTODY.  HE'S CHANGED IT.  SOMEHOW HE'S LEARNED THAT16

THE FIRST STORY DIDN'T WORK, AND SO HE'S CHANGED IT TO TRAVEL17

FROM RALEIGH TO GREENVILLE, SOUTH CAROLINA, TO ASSUME CUSTODY18

OF HELENA STOECKLEY AND TRANSPORT HER BACK TO RALEIGH DURING19

THE MACDONALD TRIAL, AND HE PICKED HER UP AT THE COUNTY JAIL20

IN GREENVILLE, SOUTH CAROLINA.21

          WELL, WHERE DID HE SAY THIS?  WELL, HE SAID IT IN22

THE AFFIDAVIT ON OCTOBER 26TH.  THAT'S GX-2087 AT PAGE TWO,23

PARAGRAPH 11.  HE SAYS HE WAS ASSIGNED TO TRAVEL TO24

GREENVILLE, SOUTH CAROLINA, TO ASSUME CUSTODY OF A WITNESS BY25
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THE NAME OF HELENA STOECKLEY.  HE PICKED UP MS. STOECKLEY AT1

THE COUNTY JAIL IN GREENVILLE, SOUTH CAROLINA, AND DROVE HER2

BACK TO RALEIGH.  HE ALSO SAYS THIS IN GX-2088, THE NOVEMBER3

3RD AFFIDAVIT, WHERE IT MAKES ITS WAY INTO PARAGRAPH 11, WHICH4

WE'VE ALREADY LOOKED AT, IT'S THE SAME AS THE PREVIOUS ONE,5

AND ALSO PARAGRAPH 15, DURING THE COURSE OF TRAVEL FROM6

GREENVILLE, SOUTH CAROLINA, TO RALEIGH, SO FORTH AND SO ON.7

          AND FINALLY, IN THE ADDENDUM -- AND BY THE WAY, THE8

AFFIDAVIT OF NOVEMBER 3, 2005, IT'S IMPORTANT TO REMEMBER THAT9

WAS THE AFFIDAVIT ON WHICH THIS ENTIRE PROCEEDING IS BASED. 10

THAT WAS THE ONE THAT WAS ATTACHED TO THE 2255 PLEADING THAT11

WAS FILED IN JANUARY.  I BELIEVE IT WAS JANUARY 27TH OF 2006 12

-- SORRY, THE 17TH, JANUARY -- WELL, ONE OR THE OTHER.13

          AND LET'S LOOK AT 2089.  JIMMY BRITT DID AN14

ADDENDUM, ABOUT A MONTH LATER, TO THE AFFIDAVIT.  AND THESE15

PARAGRAPHS AREN'T NUMBERED, BUT IF WE COULD LOOK AT THE FIRST16

PARAGRAPH.  AND HERE AGAIN HE'S NOW SAYING THAT HE TRAVELED TO17

GREENVILLE, SOUTH CAROLINA, TO TAKE CUSTODY, ALONG WITH18

GERALDINE HOLDEN.19

          BUT WE KNOW WHAT THE TRUE FACTS ARE, WHICH WERE 20

AFTER HIS -- HER ARREST ON AUGUST 14TH, SHE WAS TAKEN TO THE21

PICKENS COUNTY JAIL.  SHE WAS NOT HOUSED IN GREENVILLE AT ANY22

TIME.  DEPUTY U.S. MARSHAL MEEHAN WAS SENT FROM RALEIGH TO23

MEET DEPUTY U.S. MARSHAL KENNEDY IN CHARLOTTE TO TRANSPORT24

STOECKLEY TO RALEIGH.  AND BRITT WAS NOT INVOLVED IN THE25
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TRANSPORT.  AND I'M NOT GOING TO GO THROUGH THEM AGAIN, BUT1

YOU SEE ALL THE TESTIMONY AND ITEMS OF DOCUMENTARY EVIDENCE2

THAT DISPROVES THE STATEMENT ABOUT THAT.3

          NOW, GOING BACK -- THE NEXT SERIES OF STATEMENTS ON4

PAGE FIVE, SOME OF THESE COME FROM THE EARLIER STATEMENTS.  I5

THOUGHT ONE OF THE INTERESTING STATEMENTS HE MADE WAS THAT6

STOECKLEY WAS DRESSED -- AND THIS IS WHEN HE WAS TALKING ABOUT7

HE PICKED HER UP IN CHARLESTON.  HE SAID STOECKLEY WAS DRESSED8

IN THIS FLOPPY HAT THAT HAD BEEN DESCRIBED DURING THE COURSE9

OF THE INVESTIGATION.  NOW, LET'S LOOK AT THAT, GX-2086, PAGE10

13, LINE SIX THROUGH 10.11

          NOW, THAT'S A PRETTY EXTRAORDINARY STATEMENT.  MR.12

BRITT IS SAYING THAT WHEN HE PICKED UP THE PRISONER SHE WAS13

WEARING THE HAT THAT SHE HAD WORN NINE AND A HALF YEARS14

EARLIER AT THE SCENE OF THE CRIME.  WE ASKED WADE SMITH ABOUT15

THAT AND HE NEVER SAW SUCH A THING.  AND I DIDN'T HEAR ANYBODY16

ELICIT ANY TESTIMONY FROM ANYONE WHO HAD ANY CONTACT WITH17

HELENA STOECKLEY DURING THE TIME SHE WAS IN RALEIGH IN AUGUST18

OF 1979, THAT SHE WAS WEARING THE FAMOUS FLOPPY HAT.  19

          HE ALSO ASSERTED THAT HE TRANSPORTED STOECKLEY'S20

BOYFRIEND ERNEST FROM CHARLESTON TO RALEIGH.  LET'S LOOK AT21

THAT, GX-2086, THE INTERVIEW UNDER OATH.  THIS IS THE FIRST22

DETAILED STATEMENT HE GAVE, THE ONE IN WADE SMITH'S OFFICE, AT23

PAGE 13, LINE 16 THROUGH 24.  24

          NOW, WHEN YOU PICKED UP MS. STOECKLEY, DID HER25
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FRIEND ERNEST ACCOMPANY HER AND YOU BACK TO NORTH CAROLINA?1

          MR. BRITT:  YES, SIR, THEY DID.2

          MR. SMITH:  WHERE DID MS. STOECKLEY RIDE IN THE CAR3

AND WHERE DID HER BOYFRIEND ERNEST RIDE?4

          MR. BRITT:  THEY RODE IN THE BACK SEAT OF THE CAR.5

          HE HAS AN EXPLICIT RECOLLECTION OF MS. STOECKLEY AND6

HER BOYFRIEND RIDING IN THE BACK SEAT OF PRESUMABLY A MARSHAL7

SERVICE VEHICLE WHILE HE TRANSFERS HER FROM CHARLESTON TO8

RALEIGH.  9

WELL, THE TRUE FACT, OF COURSE, IS THAT ERNEST DAVIS10

WAS NOWHERE NEAR CHARLESTON, SOUTH CAROLINA, BECAUSE HE LIVED11

IN WALHALLA, SOUTH CAROLINA, IN THE UPSTATE, ABOUT AS FAR FROM12

CHARLESTON AS YOU CAN GET AND STILL BE IN THE STATE OF SOUTH13

CAROLINA.  HE MADE HIS OWN WAY FROM WALHALLA, SOUTH CAROLINA,14

TO RALEIGH.  AND IN BRINGING HIM ALONG ON SUCH A TRANSFER15

WOULD HAVE VIOLATED UNITED STATES MARSHAL SERVICE POLICY.  AND16

WE KNOW THIS FROM THE TESTIMONY OF DENNIS MEEHAN AND ALSO FROM17

THE TESTIMONY OF JANICE MEEHAN.  YOU'LL RECALL THAT BOTH18

MEEHAN'S TESTIFIED THAT THEY TRANSPORTED THE PRISONER IN19

CUSTODY, AND YOU WOULDN'T HAVE A THIRD PARTY TO BE ALLOWED TO20

TRAVEL ALONG.  THAT WOULD BE ABSURD.  AND THEY ALSO TESTIFIED21

THAT WHEN THEY ARRIVED AT THE WAKE COUNTY JAIL TO BOOK IN THE22

PRISONER THAT THEY HAD TRANSFERRED, HAVING MET VERNOY KENNEDY23

IN CHARLOTTE AND TRANSPORTED HER THE REST OF THE WAY, THAT24

THEY BOTH SAW WHAT APPEARED TO BE HER BOYFRIEND, DISHEVELED,25
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TRY TO APPROACH AND TALK TO HIS GIRLFRIEND HELENA, AND THAT HE1

HAD MADE HIS WAY THERE NOT WITH THEM BUT SOME OTHER WAY.2

          NOW, MR. BRITT ALSO SAID THAT THE UNITED STATES3

MARSHAL SERVICE EMPLOYEE GERRY HOLDEN ACCOMPANIED HIM TO PICK4

UP STOECKLEY AND TO TRANSPORT HER TO RALEIGH.  HE SAID THIS5

SEVERAL TIMES.  IN GX-2086, THE INTERVIEW UNDER OATH, AT PAGE6

13, LINE 11 THROUGH 15; DID ANYONE ACCOMPANY YOU ON THE7

JOURNEY?8

          MR. BRITT:  YES, SIR.  GERRY HOLDEN, WHO WAS AN9

ADMINISTRATIVE PERSON IN THE UNITED STATES MARSHAL SERVICE10

HERE IN RALEIGH.  11

          AND HE ALSO SAID THAT ON PAGE 14 AT LINE 18 THROUGH12

21; AND DID SHE TELL YOU ABOUT THE TRIAL?13

          SHE SPECIFICALLY TOLD ME IN THE PRESENCE OF GERRY14

HOLDEN RIDING -- RIDING FROM -- AND I THINK IT GOES ON TO SAY15

CHARLESTON, SOUTH CAROLINA.16

          NOW, GX-2087, THE AFFIDAVIT ON OCTOBER 26TH, IN17

PARAGRAPHS 13 AND 15, HE ALSO STATES THAT GERRY HOLDEN WAS18

ACCOMPANYING HIM ON THE TRIP.  AND THAT'S ALSO REPEATED IN THE19

AFFIDAVIT THAT WAS FILED WITH THE 2255 PETITION, 2088, THE20

SAME TWO PARAGRAPHS.  21

          WELL, THE TRUE FACTS ARE THAT HOLDEN DID NOT GO ON22

THE TRIP TO PICK UP STOECKLEY THAT JANICE MEEHAN SERVED AS THE23

FEMALE MATRON WHILE DEPUTY MARSHAL MEEHAN TRANSPORTED24

STOECKLEY FROM CHARLOTTE TO RALEIGH.  AND, OF COURSE, IN THE25
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STATEMENT OF VERNOY KENNEDY -- WE'LL LOOK AT THAT IN A MINUTE1

-- BUT HE'LL POINT OUT THAT A FEMALE INTERN SERVED THIS ROLE2

WITH HIM, TRANSPORTING STOECKLEY FROM PICKENS, SOUTH CAROLINA,3

TO CHARLOTTE TO MEET MEEHAN.4

          LET'S LOOK AT GX-2010, PAGE SEVEN, LINE 22; AND5

BECAUSE IT WAS A FEMALE PRISONER, WHAT WAS THE PROCEDURE?6

          WELL, BECAUSE IT WAS A FEMALE THAT MEANT THAT I HAD7

TO GET A FEMALE GUARD.  WE ALWAYS USED A FEMALE GUARD TO8

TRANSPORT THE PRISONER.9

          AND YOU'LL RECALL ALSO FROM THE EVIDENCE THAT MR.10

BRITT -- HE MADE INQUIRIES AS TO GERALDINE HOLDEN'S HEALTH AND11

FOUND OUT THAT HER HEALTH WAS FAILING AND THAT SHE WOULD NOT12

BE IN A POSITION TO CONTRADICT HIS STATEMENT BEFORE HE CAME13

FORWARD.  14

NOW, ON PAGE SIX HE SAYS DURING TRANSPORTATION FROM15

RALEIGH -- TO RALEIGH FROM SOUTH CAROLINA, STOECKLEY TOLD16

BRITT OF THE PRESENCE -- STOECKLEY'S PRESENCE, ALLEGEDLY,17

INSIDE THE MACDONALD HOME ON THE NIGHT OF THE MURDERS.  18

THIS IS IN GX-2086, INTERVIEW UNDER OATH, PAGE 14,19

LINE 13; DURING THE COURSE OF THE TRAVELS FROM CHARLESTON,20

SOUTH CAROLINA, TO RALEIGH, WITHOUT ANY PROMPTING FROM ME21

WHATSOEVER, SHE BROUGHT UP THE MATTER OF THE TRIAL OF22

MACDONALD.23

          AND WHAT DID SHE TELL YOU ABOUT THE TRIAL?24

          SHE SPECIFICALLY TOLD ME IN THE PRESENCE OF GERRY25
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HOLDEN, RIDING -- RIDING FROM CHARLESTON TO RALEIGH,1

SPECIFICALLY MADE MENTION OF A HOBBY HORSE, THAT SHE WAS IN2

FACT AT THE MACDONALD'S HOME OR APARTMENT, AND THAT SHE MADE3

REFERENCE TO A HOBBY HORSE IN JEFFREY MACDONALD'S LIVING ROOM. 4

          NOW, OF COURSE, YOU KNEW AS YOU WERE RIDING ALONG5

THAT THIS WOULD BE IMPORTANT?6

          YES, SIR.7

          AND HE GOES ON TO DISCUSS THE IMPORTANCE OF THOSE8

WORDS.  NOW, LET'S SEE, IF WE GO UP TO -- OKAY.  GX-2087, THE9

AFFIDAVIT.  THIS IS REPEATED AGAIN IN PARAGRAPH 15 AND ALSO10

PARAGRAPH 22, ABOUT ON THE LONG TRIP FROM CHARLESTON TO11

RALEIGH, MS. STOECKLEY BROUGHT UP THE MATTER OF THE TRIAL OF12

JEFFREY MACDONALD AND TALKED ABOUT THE HORSE.  AND IF YOU LOOK13

AT PARAGRAPH 22, IT SAYS THE SAME THING.  IT TALKS ABOUT THE14

INTERVIEW THE NEXT DAY IN BLACKBURN'S OFFICE.  IT REFERS BACK15

TO THE TRIP FROM CHARLESTON TO RALEIGH IS WHERE HE FIRST HEARD16

THE CONFESSION THAT WAS SUPPOSEDLY REPEATED IN BLACKBURN'S17

OFFICE.18

          NOW, IF YOU LOOK AT 2088, THE SAME TWO PARAGRAPHS,19

PARAGRAPHS 15 AND 22, IT CHANGES TO GREENVILLE, BUT THE IDEA20

IS THE SAME, THAT ON THIS LONG TRIP FROM SOUTH CAROLINA IS21

WHERE HELENA STOECKLEY DECIDED TO BEAR HER SOUL AND CONFESS TO22

JIMMY BRITT AND THAT THAT'S WHAT HE HEARD REPEATED IN23

BLACKBURN'S OFFICE THE NEXT DAY.  24

BUT WE KNOW FROM THE TESTIMONY OF DENNIS MEEHAN AND25

-3528-

Appeal: 15-7136      Doc: 31-3            Filed: 08/16/2016      Pg: 681 of 740 Total Pages:(2121 of 2180)



Page 1364

September 25, 2012

JANICE MEEHAN AND FROM VERNOY KENNEDY, 2010, PAGE NINE, LINE1

12 THROUGH 25, THAT HE HAD -- THAT JIMMY BRITT HAD NOTHING TO2

DO WITH THE TRANSPORTATION OF HELENA STOECKLEY FROM SOUTH3

CAROLINA.  AND, IN FACT, NO DEPUTY MARSHAL FROM NORTH CAROLINA4

WENT TO THE STATE OF SOUTH CAROLINA TO GET HER.  DENNIS MEEHAN5

ONLY WENT AS FAR AS CHARLOTTE.6

          NOW, HE STATES -- WE'RE MOVING TO PAGE SEVEN NOW. 7

MR. BRITT ALSO STATED THAT UPON ARRIVAL IN RALEIGH FROM SOUTH8

CAROLINA HE TOOK STOECKLEY AND ERNEST, THE BOYFRIEND, TO THE9

HOLIDAY INN, AND THEY CHECKED IN AND STAYED THERE UNTIL HE10

PICKED THEM UP THE NEXT MORNING.  UNDER OATH IN WADE SMITH'S11

OFFICE HE SAID I CHECKED HER IN AT THE HOLIDAY INN HOTEL OVER12

ON HILLSBOROUGH STREET AND SHE AND ERNEST DEPARTED THE LOBBY. 13

I GAVE THEM THE KEY AND THEY DEPARTED THE LOBBY AND WENT UP TO14

THEIR ROOMS.  I DIDN'T SEE HELENA OR ERNEST UNTIL THE NEXT15

MORNING WHEN I WENT OVER TO THE MOTEL -- OR, EXCUSE ME, THE16

HOTEL, TO PICK THEM UP AND BRING THEM TO COURT.  17

          NO AMBIGUITY ABOUT THAT.  HE CLEARLY REMEMBERS18

CHECKING HER AND HER BOYFRIEND INTO THE HOLIDAY INN AND THEN19

GOING BACK AND PICKING THEM UP THE NEXT MORNING TO TRANSFER20

HER -- TRANSPORT HER TO COURT.  21

BUT, IN FACT, WE KNOW THAT STOECKLEY WAS IN CUSTODY22

AS A MATERIAL WITNESS, THAT UPON ARRIVAL IN RALEIGH, DEPUTY23

U.S. MARSHAL MEEHAN PUT HER IN THE WAKE COUNTY JAIL.  WE KNOW24

THAT ERNEST WAS OBSERVED IN THE AREA OUTSIDE THE JAIL BY BOTH25
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OF THE MEEHANS.  WE KNOW THAT BRITT AND HOLDEN ACTUALLY DID1

TRANSPORT STOECKLEY, BUT IT WAS THE NEXT MORNING, FROM THE2

WAKE COUNTY JAIL TO THE FEDERAL BUILDING AND PROBABLY BACK IN3

THE AFTERNOON.  WE KNOW THAT STOECKLEY DID NOT STAY AT THE4

HOLIDAY INN DURING THE ENTIRE STAY IN RALEIGH.  AND UPON5

RELEASE ON AUGUST 17TH, 1979, HELENA STOECKLEY STAYED FIRST AT6

THE DOWNTOWNER, THEN AT THE JOURNEY'S END AND THEN AT THE7

HILTON INN ON THE OTHER END OF HILLSBOROUGH STREET.  AND WE8

KNOW THIS FROM THE TESTIMONY OF DENNIS MEEHAN, FROM THE9

TESTIMONY OF JANICE MEEHAN, FROM THE ARREST ORDER OF HELENA10

STOECKLEY.11

          NOW, LET'S LOOK AT TRIAL DAY 19, PAGE 16, LINE SEVEN12

THROUGH TEN.  AND, YOU KNOW, THE GREAT THING ABOUT THE COURT13

RECORD, WHEN WE CAN FIND THINGS IN THE TRIAL RECORD IS IT WAS14

PUT DOWN ON PAPER IN 1979 BY A COURT REPORTER, IT DOESN'T RELY15

ON ANYONE'S MEMORY OF A 33 YEAR OLD EVENT.  AND THIS IS -- IF16

YOU RECALL, WE REFERRED TO THIS EARLIER IN THE HEARING, IT17

SEEMS APPARENT FROM THE CONTEXT THAT HELENA STOECKLEY IS18

HAVING AN INITIAL APPEARANCE BEFORE A MAGISTRATE JUDGE IN19

SOUTH CAROLINA, AND IT'S ON THE MORNING OF AUGUST 15TH AND20

JUDGE DUPREE IS ASKING THE PARTIES, WELL, WHAT DO YOU WANT TO21

DO?  AND BERNIE SEGAL SAYS, WELL, WE WANT HER TRANSPORTED TO22

RALEIGH SO WE CAN INTERVIEW HER.  AND JUDGE DUPREE SAYS THAT23

IS ALL WE NEEDED TO KNOW, JUST TELL THE MAGISTRATE JUDGE THERE24

IS NO BOND AND JUST BRING HER HERE AND MAKE HER AVAILABLE TO25
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DEFENSE COUNSEL.  SO, THIS WAS AN IN CUSTODY TRANSFER AS A1

MATERIAL WITNESS.  2

NOW, IN REGARD TO THE -- I THINK MR. WIDENHOUSE SAID3

THIS MORNING THAT THERE WAS SOME CONFUSION ABOUT THE HOTELS. 4

THERE'S NO CONFUSION ABOUT THE HOTELS EXCEPT FOR JIMMY BRITT5

FALSELY STATED THAT HELENA STOECKLEY STAYED AT THE HOLIDAY6

INN, THE ONE WITH THE DISTINCTIVE ROUND ARCHITECTURE THAT WE7

SHOWED PICTURES OF MANY TIMES BECAUSE WE CAN LOOK IN THE8

RECORD AND SEE THAT MR. SEGAL EXPLAINS THAT -- AND WE'VE HAD9

THIS ON THE SCREEN MANY TIMES DURING THE TRIAL.  MAYBE IT'S10

TRIAL DAY 21?  MAYBE THIS IS IT.  LET ME PUT IT UP.11

          WELL, FIRST OF ALL, LET ME GO IN ORDER.  LET ME PUT12

UP GX-2074, THE PHOTO.  NOW, THIS IS -- DENNIS MEEHAN13

TESTIFIED THAT AFTER HE TRANSPORTED HELENA STOECKLEY FROM14

CHARLOTTE, AFTER HE MET VERNOY KENNEDY, AND PUT HER IN THE15

WAKE COUNTY JAIL ON WEDNESDAY, AUGUST 15TH, IN THE LATE16

AFTERNOON OR EARLY EVENING, HE TESTIFIED THAT, YES, HE WAS17

AWARE THAT JIMMY BRITT AND GERALDINE HOLDEN HAD ACTUALLY18

TRANSPORTED HELENA STOECKLEY ON THE MORNING OF THE 16TH,19

COMING OVER TO THE FEDERAL BUILDING.  WHAT ENDED UP HAPPENING,20

OF COURSE, THAT DAY WAS THAT SHE WAS INTERVIEWED BY THE21

DEFENSE AND THE PROSECUTION.22

          BUT HE ALSO TESTIFIED THAT THIS PHOTOGRAPH THAT YOU23

SEE HERE IS COMING OUT OF THE FEDERAL BUILDING AND HE24

IDENTIFIED HELENA STOECKLEY, JIMMY BRITT AND THE BOYFRIEND25
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ERNEST IN THE BACKGROUND.  AND SINCE THIS PICTURE APPEARS ON1

FRIDAY, AUGUST 17TH, 1979, IN THE NEWS & OBSERVER, THE MOST2

LIKELY CONCLUSION IS THAT THIS PICTURE WAS TAKEN ON THE3

AFTERNOON OF AUGUST 16TH, AFTER HELENA STOECKLEY HAD BEEN4

INTERVIEWED BY BOTH THE PROSECUTION AND THE DEFENSE OR THE5

DEFENSE AND PROSECUTION TO GET IT IN THE RIGHT ORDER, AND SHE6

WAS BEING MOVED BACK TO THE WAKE COUNTY JAIL.7

          BUT, OF COURSE, BY THAT TIME THE INTERVIEWS HAD8

ALREADY TAKEN PLACE.  SO, THIS WOULD BE COMPLETELY IRRELEVANT9

TO ANY INFORMATION THAT JIMMY BRITT WOULD GET FROM HELENA10

STOECKLEY THAT WOULD THEN BE ALLEGEDLY REPEATED IN THE11

INTERVIEWS.  12

SO, WHAT WE HAVE IS, FROM THE EVIDENCE, THE ONE13

CONTACT THAT WE -- THAT THE EVIDENCE SHOWS THAT JIMMY BRITT14

ACTUALLY HAD WITH HELENA STOECKLEY BEFORE THE DEFENSE AND THE15

PROSECUTION INTERVIEWS ON AUGUST 16TH, 1979, WAS TRANSPORTING16

HER ON THAT MORNING.17

          AND LET'S LOOK AT GX-2101.3, 2101.3.  I THINK IT'S18

2101.3.  I'M TRYING TO SHOW DOWNTOWN RALEIGH.  JUST A MOMENT,19

PLEASE, YOUR HONOR.  THERE WE GO.  ALL RIGHT.  HERE IT IS. 20

IT'S 2101.3.  AND THIS SHOWS, AND MR. MEEHAN OUTLINED THIS FOR21

US, YOU'VE GOT THE WAKE COUNTY COURTHOUSE OVER HERE ON THE22

LEFT OF THE SCREEN.  IT'S BOXED IN RED.  AND ALL THE DEPUTY --23

AFTER THEY COME OUT ONTO SALISBURY STREET, OUT OF THE BACK OF24

THE JAIL THE WAY IT WAS THEN, AND THEY MAKE ONE LEFT-HAND TURN25
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ON DAVIE STREET.  THAT'S A HALF A BLOCK TO GET TO DAVIE1

STREET.  THEN ONE, TWO, THREE BLOCKS ON DAVIE STREET -- FOUR2

BLOCKS ACTUALLY TO GET TO BLOODWORTH AND THEN ONE, TWO, THREE3

BLOCKS TO GET TO THE FEDERAL BUILDING.  SO, THAT'S SEVEN AND A4

HALF BLOCKS THAT YOU HAD TO TRANSPORT THE PRISONER TO GET THEM5

FROM THE WAKE COUNTY JAIL TO THE FEDERAL BUILDING.  6

AND I'D SUBMIT THAT IT STRAINS ALL CREDULITY TO SAY7

THAT DURING THAT SEVEN AND A HALF BLOCK RIDE THAT HELENA8

STOECKLEY DECIDED TO BEAR HER SOUL AND CONFESS THE MACDONALD9

MURDERS TO JIMMY BRITT, WHOM SHE HAD NEVER MET BEFORE THAT10

DAY.  AND BESIDES, THAT WON'T WORK TO EXPLAIN HIS STATEMENTS11

ANYWAY.12

          GOING BACK TO PAGE SEVEN, WHERE WE WERE, LET'S LOOK13

AT TRIAL DAY 21, PAGE 179, LINES 13 THROUGH 25.14

          THE COURT:  EXCUSE ME JUST ONE SECOND.  15

          (COURT CONFERS WITH CLERK.)  (PAUSE.)16

          THE COURT:  YES, SIR.  GO AHEAD, MR. BRUCE.17

          MR. BRUCE:  OKAY.  THIS SHOWS, AS IS STATED IN18

CONTRADICTION TO WHAT JIMMY BRITT SAYS, THAT BERNIE SEGAL IS19

HAVING HER SERVED WITH A SUBPOENA AFTER SHE IS RELEASED FROM20

CUSTODY AND THAT SHE WOULD BE -- BECOME A DEFENSE WITNESS AND21

ONLY THEN WOULD SHE BE CHECKED INTO A HOTEL AND NOT AS JIMMY22

BRITT SAID WHEN SHE FIRST ARRIVED.  23

AND AS I SAID, THERE'S NO CONFUSION ABOUT THE24

HOTELS.  IF YOU LOOK AT THE TRANSCRIPT, WHICH DOESN'T RELY ON25
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ANYBODY'S MEMORY, SHE WAS FIRST -- SHE FIRST CHECKED IN AT THE1

DOWNTOWNER.  MR. SEGAL INFORMED THE COURT THAT HE DIDN'T WANT2

HER AT THE DOWNTOWNER BECAUSE THAT'S WHERE THE DEFENSE TEAM3

WAS GOING TO STAY AFTER THEIR LEASE AT THE FRATERNITY HOUSE4

HAD RUN OUT.  SO, SHE MOVED TO THE JOURNEY'S END, WHICH WADE5

SMITH IDENTIFIED CLEARLY FOR US FROM THE PHOTOGRAPH.  AND IT6

IS -- IN FACT, SHE WAS AT THE JOURNEY'S END ON SATURDAY AND7

SATURDAY NIGHT AND SUNDAY BECAUSE IT WAS FROM THE JOURNEY'S8

END THAT SHE CALLED JUDGE DUPREE.  9

          THAT MAY BE THE NEXT REFERENCE OF TRANSCRIPT --10

TRIAL DAY 22, PAGE 134.  ALL RIGHT.  THIS IS FROM WENDY11

ROUDER'S TESTIMONY.  AND MR. SEGAL SAYS, WELL, WHAT WAS THE12

REASON MS. STOECKLEY LEFT THE JOURNEY'S END?13

          SHE WAS ASKED TO LEAVE BY THE MANAGER.14

          AND AS A RESULT OF THAT, HOW DID IT COME ABOUT THAT15

SHE WENT TO THE HILTON?16

          SHE WAS WORRIED ABOUT WHERE SHE WOULD GO AND I17

ASSURED HER THERE MUST BE A PLACE.  AND YOUR OWN SECRETARY --18

MEANING MR. SEGAL'S SECRETARY -- ARRANGED FOR A MOTEL ROOM,19

PHONED BACK AND SAID THE HILTON WILL ACCEPT YOU.  20

          SHE STAYED AT THE DOWNTOWNER BRIEFLY UNTIL MR. SEGAL21

INSISTED SHE MOVE.  SHE MOVED TO THE JOURNEY'S END.  SHE22

STAYED THERE ON SATURDAY NIGHT.  THE JOURNEY'S END WANTED --23

PEOPLE WANTED -- SHE CALLED JUDGE DUPREE FROM THE JOURNEY'S24

END ON SATURDAY NIGHT.  HE PUT THAT IN THE RECORD.  THEN ON25
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SUNDAY A FIGHT ENSUED OR WHATEVER WENT ON WITH HER BOYFRIEND, 1

THE HOTEL ASKED HER TO LEAVE, AND THE MACDONALD DEFENSE TEAM,2

MR. SEGAL, MS. WENDY ROUDER AND THIS MAN RED UNDERHILL3

ARRANGED FOR HER TO BE TRANSFERRED TO THE HILTON INN, WHICH4

HAS BEEN CLEARLY IDENTIFIED AS NOW THE DOUBLETREE HILTON. 5

IT'S SEVEN OR EIGHT OR TEN BLOCKS FURTHER WEST OF DOWNTOWN.6

AND THAT'S THE ONLY PLACES SHE STAYED.  7

THE ONLY PERSON THAT EVER SAID ANYTHING ABOUT HER8

BEING AT THE HOLIDAY INN, THE ONE WITH THE DISTINCTIVE ROUND9

ARCHITECTURE, IS JIMMY BRITT.  AND HE'S WRONG ABOUT THAT JUST10

LIKE HE'S WRONG ABOUT MOST EVERYTHING ELSE IN THIS CASE.  11

          NOW, LET'S LOOK AT TRIAL DAY 22, PAGE 150, LINE 1912

THROUGH 22.  AGAIN, THIS IS WHAT I'VE BEEN REFERRING TO.  THIS13

IS THE ORIGINAL STATEMENT BY MR. SEGAL THAT THE FIRST PLACE14

SHE WENT TO WAS THE DOWNTOWNER.  HE DIDN'T WANT HER THERE SO15

HE MOVED HER FIRST TO THE JOURNEY'S END AND THEN TO THE16

HILTON.17

          OKAY.  LET'S MOVE ON TO PAGE EIGHT.  AT THE TIME OF18

-- JIM BRITT STATED THAT AT THE TIME OF THE MACDONALD TRIAL19

JIM BLACKBURN WAS THE U.S. ATTORNEY.  HE SAID THIS IN GX-2086,20

THE INTERVIEW UNDER OATH, AT PAGE 17, LINE 13 THROUGH 15. 21

          HE SAID I ESCORTED HER TO THE EIGHTH FLOOR TO JIM22

BLACKBURN'S OFFICE, WHO WAS AT THE TIME THE UNITED STATES23

ATTORNEY.  24

          WELL, THE TRUE FACTS, OF COURSE, ARE THAT JIM25
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BLACKBURN WAS NOT THE UNITED STATES ATTORNEY IN 1979.  HE WAS1

THE FIRST ASSISTANT U.S. ATTORNEY.  GEORGE ANDERSON WAS THE2

U.S. ATTORNEY.  AND WE KNOW THAT IN THIS PROCEEDING FROM THE3

TESTIMONY OF WADE SMITH, JACK CRAWLEY AND JIM BLACKBURN.4

          NOW, THE NEXT THING WE HAVE ON THIS PAGE IS AN5

ASSERTION BY BRITT THAT AFTER THE DEFENSE INTERVIEW, BRITT6

ESCORTED STOECKLEY TO THE U.S. ATTORNEY'S OFFICE AT7

APPROXIMATELY 12:00 NOON.  HE SAID THIS IN A SWORN STATEMENT 8

-- I'M SORRY, IN THE ADDENDUM, GX-2089, THAT HE EXECUTED ON9

FEBRUARY 28TH, 2006, IN PARAGRAPH TWO.10

          HE SAYS AT APPROXIMATELY 12:00 NOON AT THE11

CONCLUSION OF THEIR INTERVIEW -- MEANING THE DEFENSE -- I12

ESCORTED MS. STOECKLEY TO THE U.S. ATTORNEY'S OFFICE. 13

          IN FACT, THE DEFENSE INTERVIEW DID NOT CONCLUDE14

UNTIL AT LEAST 2:00 P.M., AND PERHAPS LATER.  AND ONLY AFTER15

THE CONCLUSION OF THAT INTERVIEW WAS MS. STOECKLEY BROUGHT TO16

THE UNITED STATES ATTORNEY'S OFFICE.  AND WE KNOW THAT FROM17

THE TESTIMONY OF WADE SMITH AND WE ALSO KNOW IT FROM TRIAL DAY18

20, PAGE 13, LINES THREE THROUGH 18.  AS YOUR HONOR WILL19

RECALL, THE INTERVIEW FOR THE DEFENSE WAS DRAGGING ON AND20

JUDGE DUPREE SUMMONED THE PARTIES BACK TO COURT AT ONE21

O'CLOCK.  HE DISMISSED THE JURY AND HE SAID THAT WE NEEDED TO22

GET THE INTERVIEWS CONCLUDED THE REMAINDER OF THAT DAY.  MR.23

SMITH HAD SAID THAT THEY WOULD BE THROUGH WITH HELENA24

STOECKLEY SHORTLY.  MR. BLACKBURN ASKED WHAT DO YOU MEAN BY25
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SHORTLY?  AND MR. SEGAL SAYS I NEED TO DEFINE A COUPLE OF1

MATTERS, MR. BLACKBURN, BUT I WOULD SAY ABOUT TWO O'CLOCK.2

AND THEN JUDGE DUPREE ADJOURNS COURT AT 1:17 P.M. TO RECONVENE3

THE NEXT MORNING.  SO, IT COULD HAVE BEEN LATER THAN TWO4

O'CLOCK, BUT IT WASN'T ANY EARLIER THAN TWO O'CLOCK, AND IT5

WAS WELL AFTER NOON.  AND THIS BECOMES IMPORTANT, WE'RE GOING6

TO SEE LATER, WHEN IT'S TALKED ABOUT A SANDWICH.  WELL, THE7

LUNCH HOUR HAD BEEN SPANNED BY THE DEFENSE INTERVIEW AND8

THAT'S WHY HELENA STOECKLEY ACTUALLY ATE A BOLOGNA SANDWICH IN9

THE DEFENSE INTERVIEW ROOM AS REPORTED BY -- AS REMEMBERED BY10

WADE SMITH AND REMEMBERED BY JOE MCGINNISS AND REPORTED IN HIS11

BOOK.12

          NOW, THE INTERVIEW -- JIM BRITT ALSO SAID THAT THE13

INTERVIEW OF STOECKLEY BY THE PROSECUTION ON OCTOBER -- I'M14

SORRY, AUGUST 16TH, 1979, TOOK PLACE IN BLACKBURN'S OFFICE.  15

          HE SAID THIS IN GOVERNMENT EXHIBIT 2086, THE SWORN16

STATEMENT, FEBRUARY 24TH, PAGE 17, LINE 13 THROUGH 15; I17

ESCORTED HER TO THE EIGHTH FLOOR TO JIM BLACKBURN'S OFFICE WHO18

WAS AT THE TIME THE UNITED STATES ATTORNEY.19

          AND IF YOU GO OVER TO PAGE 18, LINE TEN THROUGH 14,20

HE DESCRIBES -- JUST REFERS BACK TO HIS CONVERSATION ABOUT21

BLACKBURN'S OFFICE, TALKING ABOUT HIS OFFICE, HIS DESK AND SO22

FORTH.  23

WELL, ACTUALLY, THE INTERVIEW TOOK PLACE IN THE24

OFFICE OF U.S. ATTORNEY GEORGE ANDERSON.  WE KNOW THAT FROM25
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THE TESTIMONY OF JACK CRAWLEY AND THE TESTIMONY OF JIM1

BLACKBURN.  AND WE HAVE THE CHART OF THE FLOOR PLAN, GX-2

2082.A.  AND WE HAVE MARKED INDIVIDUAL EXHIBITS, BUT I WON'T3

CALL THOSE UP.  BUT YOUR HONOR WILL RECALL THAT THE U.S.4

ATTORNEY'S OFFICE WAS IDENTIFIED AS THE CORNER OFFICE IN THE5

LOWER RIGHT-HAND PORTION OF THE SCREEN, WHICH IS THE NORTHWEST6

CORNER OF THE OFFICE.  AND THAT ACTUALLY MR. BLACKBURN'S7

OFFICE WAS TWO OFFICES TOWARD THE TOP OF THE PAGE -- I CAN'T8

READ THE NUMBER -- 836.  ANDERSON'S OFFICE, THE EVIDENCE WOULD9

SHOW, IS 839 AND BLACKBURN'S OFFICE WAS 836.10

          OKAY.  JIM BRITT ALSO DESCRIBED HOW THE FURNITURE11

WAS ARRANGED.  IN THIS VERY IMPORTANT, DRAMATIC INTERVIEW THAT12

HE WITNESSED, HE CLAIMED TO KNOW HOW THE FURNITURE WAS13

ARRANGED.  HE SAID THAT IT WAS IN THE U.S. -- IN THIS14

PARTICULAR STATEMENT HE SAID IT WAS IN THE U.S. ATTORNEY'S15

OFFICE AND THAT THE U.S. ATTORNEY'S DESK WAS SET AT AN ANGLE16

IN THE NORTHEAST CORNER OF THE OFFICE.  HE SAID THIS IN HIS17

AFFIDAVIT ON OCTOBER 26TH.  THIS WOULD BE PARAGRAPH 21; AS I18

RECALL, BLACKBURN SAT BEHIND A DESK THAT WAS SET AT AN ANGLE19

IN THE NORTHEAST CORNER OF THE OFFICE.  THERE WERE SEVERAL20

CHAIRS POSITIONED IN FRONT OF THE DESK.  HELENA STOECKLEY SAT21

IN THE CENTER CHAIR IN FRONT OF THE DESK AND I SAT OVER TO THE22

SIDE NEXT TO THE WINDOW. 23

          AND HE DESCRIBES THE SAME THING -- I WON'T BOTHER TO24

PUT IT UP, BUT HE DESCRIBES IT THE SAME WAY IN THE NOVEMBER25
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3RD AFFIDAVIT, WHICH WAS FILED WITH THE 2255 PLEADING AND THAT1

AFFIDAVIT WAS EXECUTED ON NOVEMBER 3RD.  2

NOW, ACTUALLY, FROM THE TESTIMONY OF JACK CRAWLEY3

AND JIM BLACKBURN, WE KNOW -- AND IT'S HARD TO DESCRIBE IN4

WORDS.  I'VE TRIED TO DO IT HERE.  BUT IT'S BEST TO PUT A5

PICTURE UP.  LET'S PUT UP 2082.A.  CAN'T GET THAT ONE?  OKAY. 6

WE DON'T HAVE THAT ONE ON THE SCREEN BECAUSE IT'S ONE OF THOSE7

THAT THE WITNESS MARKED UP DURING THE TESTIMONY.  BUT LET'S8

ENLARGE THE PORTION AND WE'LL RECALL THE TESTIMONY.9

          BOTH BLACKBURN AND CRAWLEY TESTIFIED THAT THE DESK10

WAS -- THAT THE DESK WAS -- WELL, IT'S NOT WORKING.  THAT THE11

DESK WAS ARRANGED SQUARELY.  OF COURSE, IT WASN'T RIGHT UP12

AGAINST THE WALL LIKE I'VE GOT IT, BUT IT WAS ARRANGED13

SQUARELY, NOT AT AN ANGLE, AND THAT THE PERSON SITTING BEHIND14

THE DESK WOULD BE LOOKING OUT TO THE WEST, TOWARDS PERSON15

STREET.  SO, JIMMY BRITT IS COMPLETELY WRONG ABOUT THAT.  16

HE SAID THAT BLACKBURN ASKED BRITT -- JIMMY BRITT17

SAID THAT BLACKBURN ASKED HIM TO REMAIN IN THE ROOM DURING THE18

PROSECUTION INTERVIEW OF STOECKLEY AND HE SAID THAT THIS WAS19

NOT AN UNUSUAL OCCURRENCE.20

HE SAID THIS AT GX-2086, THE INTERVIEW UNDER OATH,21

PAGE 18, LINE FOUR THROUGH SIX; YES, SIR, HE ASKED ME TO22

REMAIN IN THE ROOM AND HER BOYFRIEND ERNEST SAT OUTSIDE IN THE23

ADJOINING OFFICE.  PRESUMABLY, IN THE U.S. ATTORNEY'S OFFICE.24

          HE SAID THIS IN 2087, THE AFFIDAVIT ON OCTOBER 26TH,25
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IN PARAGRAPH 20; I HAD BEEN ASKED TO SIT IN THE ROOM BY1

GOVERNMENT ATTORNEYS MANY TIMES IN MY CAREER HE CLAIMS THERE. 2

HE SAYS THE SAME THING IN HIS NOVEMBER 3RD AFFIDAVIT, 2088.  3

          AND THEN IN 2089 AT PAGE ONE, PARAGRAPH TWO, THIS IS4

THE ADDENDUM HE DID IN FEBRUARY OF '06, HE SAYS BLACKBURN5

STATED TO ME, NO, COME IN AND CLOSE THE DOOR.6

          NOW, ACTUALLY, BLACKBURN DID NOT ASK BRITT TO SIT IN7

ON THE INTERVIEW AND BRITT DID NOT DO SO.  AND IT WAS NOT THE8

CUSTOM AND PRACTICE IN THE U.S. ATTORNEY'S OFFICE TO HAVE9

DEPUTY MARSHALS SIT IN ON WITNESS INTERVIEWS DURING TRIAL. 10

AND WE KNOW THIS FROM THE TESTIMONY OF JACK CRAWLEY AND THE11

TESTIMONY OF JIM BLACKBURN AND ALSO THE TESTIMONY OF DENNIS12

MEEHAN.  AS YOU MAY RECALL, HE WAS ASKED ABOUT THIS AND SAID13

THAT HE HAD NEVER IN HIS ENTIRE CAREER BEEN ASKED TO SIT IN ON14

AN INTERVIEW BY AN AUSA DURING A TRIAL.15

          NOW, AT PAGE TEN, AT ONE POINT -- WELL, ACTUALLY, AT16

EVERY POINT AS FAR AS I KNOW, JIMMY BRITT CLAIMED THAT NO ONE17

OTHER THAN BLACKBURN, BRITT AND STOECKLEY WAS IN THE ROOM18

DURING THE INTERVIEW OR AT LEAST DURING THE CRUCIAL PARTS OF19

IT.  20

LET'S LOOK AT GX-2086, THE INTERVIEW UNDER OATH, AT21

PAGE 18, LINE 15 THROUGH 18.22

          NOW, DO YOU REMEMBER ANYONE ELSE OTHER THAN23

BLACKBURN AND STOECKLEY BEING IN THE ROOM?24

          NO, SIR, I DON'T RECALL ANYONE ELSE BEING IN THE25
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ROOM.1

          AND I THINK HE'S TALKING ABOUT DURING THE WHOLE2

INTERVIEW.  WE'RE GOING TO GET TO A MORE SPECIFIC REFERENCE, I3

THINK, LATER ABOUT THE -- YES.  4

OKAY.  SO, AT THAT POINT IN THE SWORN STATEMENT HE5

GAVE IN FEBRUARY HE SAID NO ONE ELSE WAS IN THE ROOM, BUT WE6

KNOW THAT PRESENT DURING THE INTERVIEW WERE BLACKBURN,7

ANDERSON, JACK CRAWLEY AND BRIAN MURTAGH AS TESTIFIED TO BY8

JACK CRAWLEY AND JIM BLACKBURN.9

          NOW, THIS IS VERY IMPORTANT.  HE SAID DURING THE10

INTERVIEW STOECKLEY TOLD BLACKBURN THE SAME THINGS THAT SHE11

HAD TOLD BRITT DURING HER TRANSPORTATION FROM SOUTH CAROLINA. 12

WELL, THIS IS A CENTRAL POINT BECAUSE THE MOVANT, OF COURSE,13

AT THIS POINT WANTS TO EXPLAIN AWAY THE PROBLEMS WITH JIMMY14

BRITT'S STORY ABOUT THE TRANSPORTATION AND STILL SAY THAT15

HELENA STOECKLEY CONFESSED DURING THE INTERVIEW BY JIM16

BLACKBURN THAT HE THREATENED HER, BUT THE PROBLEM IS THAT17

EVERY SINGLE TIME THAT JIMMY BRITT DESCRIBED WHAT HE SAYS HE18

HEARD STOECKLEY TELL BLACKBURN, HE DESCRIBES IT IN TERMS OF IT19

BEING THE SAME THING THAT WAS SAID TO HIM WHILE HE TRANSPORTED20

STOECKLEY FROM SOUTH CAROLINA, WHICH HE DID NOT DO.21

          LET'S LOOK AT GX-2086, AN INTERVIEW UNDER OATH AT22

19, PAGE FOUR THROUGH NINE; DO YOU RECALL WHETHER MS.23

STOECKLEY TOLD MR. BLACKBURN THE SAME THINGS, EXPRESSED THE24

SAME IDEAS THAT SHE HAD EXPRESSED TO YOU ON THE WAY TO NORTH25
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CAROLINA FROM SOUTH CAROLINA?1

          YES, SIR.  SHE SPOKE FREELY.2

          LET'S LOOK AT GX-2087, THE AFFIDAVIT OF OCTOBER 26TH3

AT PARAGRAPH 22; AFTER MS. STOECKLEY -- NOW, THIS IS GOING TO4

BE THE SAME THING IN 2087 AND 2088, THE OCTOBER 26TH INTERVIEW5

AND THE NOVEMBER 3RD INTERVIEW, WHICH IS THE ONE AFFIDAVIT6

THAT HE FILED WITH THE 2255.7

          AND IT SAID AFTER MS. STOECKLEY WAS SETTLED IN THE8

ROOM, MR. BLACKBURN BEGAN TO INTERVIEW HER.  MS. STOECKLEY9

TOLD MR. BLACKBURN THE SAME THINGS THAT SHE HAD STATED TO ME10

ON THE TRIP FROM CHARLESTON TO RALEIGH.  SHE SPECIFICALLY11

MENTIONED THE HOBBY HORSE, SO FORTH AND SO ON.12

          NOW, LET'S GO TO GX-2088, PARAGRAPH 22, AFTER THEY13

CHANGED IT FROM CHARLESTON TO GREENVILLE.  AND, AGAIN, SOMEHOW14

JIMMY BRITT LEARNS THAT CHARLESTON IS NOT GOING TO WORK THAT15

AT LEAST GREENVILLE IS A LITTLE BIT CLOSER TO WHERE SHE WAS AT16

ONE TIME.  AND SO HE SAYS -- AND THIS IS THE AFFIDAVIT THAT17

WAS FILED WITH THE 2255 PETITION -- AFTER MS. STOECKLEY WAS18

SETTLED IN THE ROOM, MR. BLACKBURN BEGAN TO INTERVIEW HER. 19

MS. STOECKLEY TOLD MR. BLACKBURN THE SAME THINGS SHE STATED TO20

ME ON THE TRIP FROM GREENVILLE TO RALEIGH.  21

SO, THE MOVANT DOESN'T HAVE ANY EVIDENCE WHATSOEVER22

THAT BRITT WITNESSED A CONFESSION BY STOECKLEY TO BLACKBURN 23

OTHER THAN BRITT'S STATEMENTS ON PAPER THAT SAY THAT STOECKLEY24

TOLD BLACKBURN THE SAME THING THAT SHE TOLD HIM ON THE TRIP25
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FROM SOUTH CAROLINA.  NO SUCH TRIP EVER TOOK PLACE. 1

THEREFORE, THEY HAVE NO EVIDENCE THAT ANY CONFESSION WAS EVER2

MADE BY STOECKLEY TO BLACKBURN.  AND I WON'T GO THROUGH THESE 3

-- THE TESTIMONIES AND EXHIBITS TO PROVE THIS, BUT WE'VE SEEN4

THEM BEFORE IN PREVIOUS INSTANCES.5

          NOW, ON PAGE 11, AFTER STOECKLEY ADMITTED PRESENCE6

IN THE MACDONALD HOME ON THE NIGHT OF THE MURDERS DURING THE7

INTERVIEW BLACKBURN THREATENED TO PROSECUTE HER FOR MURDER IF8

SHE SO TESTIFIED.  AND BLACKBURN SAID THIS -- I'M SORRY -- 9

BRITT SAID THIS AT PAGE 21 OF GX-2086; IF YOU GO DOWNSTAIRS10

AND TESTIFY BEFORE THE JURY, I WILL INDICT YOU.  NOW, HE SAYS11

IT AT 2087, PARAGRAPH 24, AND HE SAYS IT IN 2088, PARAGRAPH12

24, AND HE SAYS IT AT 2089, WHICH IS THE ADDENDUM, AT13

PARAGRAPH THREE.14

          OKAY.  WELL, WHAT DO WE KNOW ABOUT THIS?  WELL, WE15

KNOW THAT BLACKBURN DID NOT THREATEN STOECKLEY WITH16

PROSECUTION BECAUSE SHE HADN'T ADMITTED TO ANYTHING THAT WOULD17

HAVE PROVOKED SUCH A THREAT EVEN IF HE WAS INCLINED TO MAKE IT 18

 AND THAT THE PROSECUTION HAD GRAVE DOUBTS ABOUT ITS ABILITY19

TO BRING ANY NEW PROSECUTION NINE YEARS AFTER THE MURDERS AND20

WE KNOW THAT FROM THE TESTIMONY OF JACK CRAWLEY, FROM THE21

TESTIMONY OF JIM BLACKBURN.  WE PUT UP ON THE SCREEN THE22

RELEVANT STATUTES, 18 U.S. CODE 1111, WHICH IS THE MURDER23

STATUTE, WHICH SAID THE PENALTY WAS DEATH, BUT THERE WAS NO24

DEATH PENALTY AVAILABLE AND, THEREFORE, IT REVERTED PROBABLY25
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TO THE STATUTE OF LIMITATIONS -- THE REGULAR STATUTE OF1

LIMITATIONS REFLECTED AT 3281 AND 3282, WHICH WAS FIVE YEARS,2

NOT TEN YEARS, BUT FIVE YEARS.3

          AND WE ALSO KNOW FROM FATAL VISION AND FROM THE4

TESTIMONY OF JOE MCGINNISS AT GOVERNMENT EXHIBIT 2201.4,5

PARAGRAPH SEVEN, WHICH STARTS HELENA BELIEVE ME, THAT EVEN6

BERNIE SEGAL -- NO, THAT'S NOT THE RIGHT PARAGRAPH.  IT'S THE7

NEXT ONE.  EVEN BERNIE SEGAL WAS MAKING THAT INTERPRETATION OF8

THE LAW BECAUSE HE HAD TOLD HELENA STOECKLEY DURING THE9

DEFENSE INTERVIEW NOTHING WILL HAPPEN TO YOU.  THAT I CAN10

PROMISE YOU.  THE STATUTE OF LIMITATIONS EXPIRED.  THIS IS THE11

END.  SO, YOU WON'T BE PROSECUTED.12

          NOW, JIMMY BRITT ALSO -- IF YOU TURN TO PAGE 12,13

JIMMY BRITT --14

          THE COURT:  LET'S TAKE A RECESS.  15

MR. BRUCE:  THANK YOU, YOUR HONOR. 16

THE COURT:  TAKE A RECESS TILL THREE O'CLOCK.17

          (RECESS TAKEN FROM 2:44 P.M., UNTIL 3:05 P.M.)18

(DEFENDANT PRESENT.)19

          THE COURT:  PLEASE BE SEATED.  WE'LL CONTINUE.  ALL20

RIGHT, MR. BRUCE.21

          MR. BRUCE:  THANK YOU, YOUR HONOR.  YOUR HONOR, I'M22

GOING TO DEPART FROM MY CHART ON THE FALSE ASSERTIONS OF JIMMY23

BRITT IN THE INTEREST OF TIME.  I MAY GET BACK TO IT IF I HAVE24

TIME, BUT THERE'S SOME OTHER MATTERS I WANT TO MAKE SURE I25
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COVER, IF THAT'S ALL RIGHT WITH THE COURT.1

          THE COURT:  CERTAINLY.2

          MR. BRUCE:  I WANTED TO RESPOND TO A FEW THINGS THAT3

WERE SAID ABOUT THE JIMMY BRITT CLAIM THIS MORNING.  I THINK I4

UNDERSTOOD COUNSEL TO SAY THAT IT DOESN'T REALLY MATTER5

WHETHER HELENA STOECKLEY MADE ANY STATEMENTS TO JIMMY BRITT.  6

WELL, WE CONTEND IT CERTAINLY DOES MATTER.  THIS IS7

THE CLAIM.  THIS IS THE BRITT CLAIM, THAT STOECKLEY CONFESSED8

TO JIMMY BRITT AND THEN REPEATED THE SAME CONFESSION MADE IN9

THE LONG DRIVE FROM SOUTH CAROLINA IN BLACKBURN'S PRESENCE,10

AND THEN BLACKBURN REACTED TO THAT BY SAYING IF YOU TESTIFY TO11

THAT I WILL PROSECUTE YOU.12

          ALL THE EVIDENCE AS A WHOLE IN THE WORLD WON'T MAKE13

ANY DIFFERENCE IF THE MOVANT CAN'T PROVE HIS 2255 BRITT CLAIM.14

SO, IT MAKES A GREAT DEAL OF DIFFERENCE THAT THE EVIDENCE HERE15

TODAY HAS SHOWN -- OR IN THIS PROCEEDING HAS SHOWN THAT HELENA16

STOECKLEY DID NOT CONFESS TO JIMMY BRITT AND THAT CONFESSION17

MADE IN THE LONG TRIP FROM SOUTH CAROLINA WAS NOT REPEATED TO18

JIM BLACKBURN AND SO FORTH.19

          SOMETHING WAS SAID THIS MORNING ABOUT ONE OF THE20

WITNESSES FOR THE GOVERNMENT BEING A SELF-PROMOTER.  WELL, WE21

CONTEND THAT'S EXACTLY WHAT THE GOVERNMENT'S EVIDENCE SHOWED22

ABOUT JIMMY BRITT.  23

WE PUT ON HIS LONG-TIME SUPERVISOR CHIEF DEPUTY24

EDDIE SIGMON AND ALSO MARSHAL WILLIAM BERRYHILL WHO SUPERVISED25
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HIM FOR A TIME PRIOR TO HIS RETIREMENT AND THEY STATED THAT HE1

WAS AN ATTENTION SEEKER.  AND THAT'S WHAT APPARENTLY WAS GOING2

ON HERE LATE IN HIS LIFE AS HE SOUGHT TO INTERJECT HIMSELF3

INTO THE MACDONALD CASE.4

          IN FACT, MR. LEE TART DID NOT APPEAR AS A WITNESS IN5

THIS PROCEEDING, BUT HIS STATEMENTS ARE IN THE RECORD OF THIS6

CASE AND THEY REVEAL THAT WHEN JIM BRITT FIRST TOLD THIS STORY7

TO LEE TART AND ANOTHER FELLOW DEPUTY IT WAS WHEN HE WAS8

TRAVELING WITH THEM TO MISSISSIPPI, WHERE THE OTHER DEPUTIES9

WERE GOING TO BE HONORED FOR THEIR PARTICIPATION BACK IN THE10

'60S IN THE INTEGRATION OF THE UNIVERSITY OF MISSISSIPPI.  AND11

I WOULD SUBMIT THAT HE DIDN'T HAVE ANYTHING TO BRAG ABOUT LIKE12

THEY DID AND SO HE CAME UP WITH THIS STORY ABOUT MACDONALD.  13

AND, OF COURSE, THE EVIDENCE HAS SHOWN IN THIS CASE14

THAT HE WAITED UNTIL GERALDINE HOLDEN COULD NOT CONTRADICT15

HIM.  HE INQUIRED ABOUT HER HEALTH.  AND THEN ONLY CAME -- HE16

SAYS HE WAITED OUT OF RESPECT FOR JUDGE DUPREE, BUT JUDGE17

DUPREE DIED IN 1995, AND JIM BRITT DOES NOT COME FORWARD UNTIL18

2005, TEN YEARS LATER.19

          AS TO THE POLYGRAPH EVIDENCE, EVERYTHING'S COMING IN20

IN THIS PROCEEDING, BUT WE SUBMIT THAT THE COURT SHOULD GIVE21

NO WEIGHT TO THE POLYGRAPH.  WE ONLY HAVE THE SKIMPIEST OF22

REPORTS.  WE HAVE NO BACKUP INFORMATION.  WE HAVE NO CHARTS TO23

SHOW TO ANY OTHER EXPERT.  WE DON'T KNOW THE CIRCUMSTANCES24

UNDER WHICH THIS POLYGRAPH WAS GIVEN AND WE CONTEND THAT THE25
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COURT SHOULD GIVE IT NO WEIGHT.1

          NOW, WITH RESPECT TO THE TESTIMONY OF MARY BRITT,2

THE GOVERNMENT DOES NOT CONTEND IN ANY WAY THAT MARY BRITT3

CAME INTO THIS COURT AND LIED.  SHE WAS ONLY REPORTING WHAT4

HER HUSBAND, JIM BRITT, TOLD HER.  IT IS OUR CONTENTION THAT5

HE IS THE ONE THAT WAS LYING.  6

FOR INSTANCE, HE TOLD HER THAT MACDONALD AND HE, JIM7

BRITT, SERVED TOGETHER AT FORT BRAGG, WHICH WE DEMONSTRATED ON8

CROSS-EXAMINATION WAS IMPOSSIBLE.9

          AND SHE ALSO STATED THAT WHEN THE FATAL VISION MOVIE10

OR TELEVISION MINI-SERIES, IT REALLY WAS, WAS AIRED, THAT JIM11

BRITT PROMPTLY STATED THAT IT WAS IN ERROR BECAUSE HE WAS NOT12

DEPICTED AS BEING IN THE INTERVIEW ROOM, SHE SAID, WHEN13

STOECKLEY WAS BEING INTERVIEWED BY THE DISTRICT ATTORNEY.  14

WELL, AS JOE MCGINNISS TESTIFIED, THERE IS NO DEPICTION15

OF THE PROSECUTION INTERVIEW IN THE MOVIE BECAUSE HE DIDN'T16

PARTICIPATE IN IT AND HE -- HE, JOE MCGINNISS, AND HE KNEW17

NOTHING ABOUT IT AND, THEREFORE, HE DIDN'T WRITE ABOUT IT IN18

HIS BOOK AND THE MOVIE BASED ON HIS BOOK DOES NOT CONTAIN19

ANYTHING ABOUT A PROSECUTION INTERVIEW.  20

          IT DOES, OF COURSE, HAVE A DEPICTION OF THE DEFENSE21

INTERVIEW ABOUT WHICH MR. MCGINNISS TESTIFIED AND MR. SMITH22

TESTIFIED, AND THE PARTICIPANTS IN THAT INTERVIEW WERE MR.23

WADE SMITH, BERNIE SEGAL, THE WITNESS STOECKLEY, AND JOE24

MCGINNISS AND JIM BRITT WAS NOT A PART OF THAT EITHER. 25
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BUT IN ANY CASE, HE WAS LYING WHEN HE TOLD HIS WIFE1

THAT HE SHOULD HAVE BEEN DEPICTED IN THAT INTERVIEW AND HE WAS2

LYING WHEN HE TOLD HIS WIFE THAT THE INTERVIEW BEING DEPICTED3

WAS THAT OF THE PROSECUTION AS OPPOSED TO THE DEFENSE.4

          NOW, IT WAS STATED THIS MORNING THAT MR. WADE SMITH5

DECIDED THE BEST IDEA WAS TO TAKE THE CAKE EPISODE OUT OF THE6

FINAL AFFIDAVIT THAT WAS -- THAT ENDED UP BEING ATTACHED TO7

THE 2255 PLEADING, AND THAT HE THOUGHT IT WAS UNIMPORTANT. 8

WELL, WE ALL AGREE, I THINK, IN THIS ROOM THAT IT WAS9

UNIMPORTANT, BUT THAT'S NOT WHAT JIMMY BRITT THOUGHT.  JIMMY10

BRITT THOUGHT IT WAS VERY IMPORTANT BECAUSE HE SAID IN HIS11

VARIOUS STATEMENTS THAT THIS WAS EVIDENCE OF A WIDESPREAD12

CORRUPTION THAT WAS ASSOCIATED WITH THE MACDONALD TRIAL.  13

AND YOUR HONOR WILL REMEMBER THAT HE ALSO SPUN THIS14

INTRICATE PLOT, WHICH IS COVERED LATER IN MY CHART, ABOUT JIM15

BLACKBURN SUPPOSEDLY GOING DOWN AFTER THE STOECKLEY INTERVIEW16

AND HAVING -- DUCKING INTO JUDGE DUPREE'S OFFICE AND HAVING AN17

EX PARTE COMMUNICATION JUST BEFORE THEY WENT BACK INTO COURT. 18

AND, OF COURSE, THIS STORY IS IMPOSSIBLE BECAUSE THERE WAS NO19

MORE COURT THAT DAY.  COURT HAD BEEN ADJOURNED FOR THE DAY FOR20

THE INTERVIEWS.  AND AS RICH LEONARD TESTIFIED THAT JUDGE21

DUPREE WOULD NOT ENTERTAIN SUCH EX PARTE COMMUNICATION.22

SO, THE CAKE EPISODE IS IMPORTANT BECAUSE IT'S23

ANOTHER FABRICATION OF JIMMY BRITT SPINNING THIS SORT OF WEB24

OF CORRUPTION THAT HE ALLEGES TOOK PLACE DURING THE MACDONALD25
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TRIAL.1

          NOW, DEPARTING FROM JIMMY BRITT FOR A MINUTE, IN2

PREPARING THIS ARGUMENT I WAS TRYING TO ANALYZE, WELL, WHAT3

HAS THE MOVANT COME FORWARD WITH IN TERMS OF EVIDENCE AS A4

WHOLE TO EITHER HELP WITH THEIR GATEKEEPING, CLEAR AND5

CONVINCING BURDEN, OR TO HELP PERSUADE SOMEHOW THAT THE BRITT6

CLAIM HAS SOME TRUTH TO IT.  AND I CAN ONLY COME UP WITH FOUR7

THINGS THAT ARE IN EVIDENCE AT THIS HEARING; HELENA8

STOECKLEY'S MOTHER'S AFFIDAVIT AND THE TESTIMONY ABOUT THAT;9

SARA MCMANN'S TESTIMONY; AN AFFIDAVIT BY A WOMAN BY THE NAME10

OF KAY REIBOLD, WHICH HAS BEEN PUT IN THE RECORD BY THE11

DEFENSE, BUT HAS NOT BEEN REFERRED TO IN THIS ENTIRE HEARING;12

AND THEN JERRY LEONARD'S TESTIMONY. 13

          SO, LET ME TRY TO ADDRESS THOSE ONE BY ONE.  AS TO14

HELENA STOECKLEY'S MOTHER, THIS AFFIDAVIT HAS BEEN ADMITTED AS15

PART OF THE EVIDENCE AS A WHOLE UNDER THE RELAXED EVIDENTIARY16

STANDARDS WE HAVE HERE, BUT I SUBMIT THAT THE COURT SHOULD NOT17

GIVE IT VERY MUCH WEIGHT.  18

THE CIRCUMSTANCES UNDER WHICH IT WAS TAKEN, THIS19

LADY WAS IN AN ASSISTED LIVING OR NURSING HOME SITUATION.  THE20

PERSONS WHO WERE GETTING THIS AFFIDAVIT FROM HER HAD BEEN WITH21

HER ALL AFTERNOON AND INTO THE EVENING.  KATHRYN MACDONALD HAD22

A BIG HAND IN THE PREPARATION OF THIS AFFIDAVIT.  AND THE23

AFFIDAVIT ITSELF IS IRREGULAR IN FORM.  IT HAS A SIGNATURE24

PAGE THAT IS DISJOINTED FROM THE REST OF THE DOCUMENT AND MR.25
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STOECKLEY, GENE STOECKLEY, WHO TESTIFIED ADMITTED THAT HE1

DIDN'T -- HE WAS NOT EVEN FURNISHED A COPY OF THE SIGNED2

AFFIDAVIT.  HE LATER GOT IT BY EMAIL.  AND I DON'T THINK WE3

CAN REALLY BE SURE THAT THAT'S WHAT SHE ACTUALLY SIGNED.4

          BUT THE MAIN REASON THAT THE COURT SHOULD ATTACH5

VERY LITTLE, IF ANY, WEIGHT TO THIS LATE IN LIFE AFFIDAVIT IS6

BECAUSE IT'S SO FLATLY AT ODDS WITH MRS. STOECKLEY SENIOR'S7

STATEMENTS GIVEN ON PREVIOUS OCCASIONS.  AND THERE ARE TWO8

THAT I THINK ARE VERY SIGNIFICANT.  ONE IS THE ONE THAT SHE9

GAVE IN 1979 TO THE DEFENSE, THE MACDONALD DEFENSE TEAM, WHICH10

WAS RECOUNTED IN FATAL VISION AND TESTIFIED TO IN THIS11

PROCEEDING BY JOE MCGINNISS.  AND THIS WAS DURING THE TRIAL. 12

REMEMBER, THEY HAD SUBPOENAED HER -- STOECKLEY'S PARENTS IN AN13

EFFORT TO LOCATE STOECKLEY AND SO THEY INTERVIEWED HER.  AND14

SHE SAID -- LET ME PUT THIS ON THE SCREEN, 2201.2.  I DON'T15

KNOW HER ADDRESS -- MEANING HELENA'S ADDRESS -- AND I DON'T16

WANT TO KNOW.  GOING ON TO 2201.3.  SHE GOES ON -- MRS.17

STOECKLEY TALKING ABOUT HER DAUGHTER, RECOUNTS AN EPISODE18

ABOUT LOSING HER CAR KEYS AND THAT HELENA, YOUNG HELENA, WAS A19

VEGETABLE.  SHE COULDN'T TALK.  SHE COULDN'T EAT.  HER FACE20

QUIVERED.  SALIVA WOULD RUN OUT OF HER MOUTH.  WE PUT HER ON A21

STRICT DIET, BUT SHE WAS NOT QUITE RIGHT.  GOING ON DOWN TO22

THE THIRD FULL PARAGRAPH, SHE'S NOT AT ALL LIKE SHE USED TO23

BE, SPEAKING OF HER DAUGHTER NOW, SHE'S A PHYSICAL AND MENTAL24

WRECK.  SHE'S NOT EVEN A HUMAN BEING ANYMORE.  YOU FIND HER25
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NOW, SURE, SHE'LL TALK, SHE'LL ALWAYS TALK, BUT I'M TELLING1

YOU SHE'S GOING TO TALK ALL KINDS OF NONSENSE.  2

GOING ON, THIS IS A MOTHER TALKING ABOUT HER3

DAUGHTER, IT REALLY HURT -- TALKING ABOUT THE MACDONALD4

MURDERS -- IT REALLY HURT.  SHE WAS A VERY SOFT HEARTED PERSON5

AND SHE ESPECIALLY LOVED LITTLE CHILDREN.  SHE SAID RIGHT AWAY6

NOT A HIPPIE AROUND HERE WOULD DO A THING LIKE THAT. 7

EVERYBODY IS GOING TO PITCH IN AND FIND OUT WHAT HAPPENED. 8

WE'VE GOT TO FIND OUT WHO DID THIS.  I REALLY BELIEVE IT WAS9

BEASLEY WHO FIRST PUT THE IDEA IN HER HEAD.  BEASLEY WAS HER10

DADDY IMAGE.  SHE GOES ON TO SAY I JUST KNEW RIGHT THEN THAT11

BEASLEY HAD TALKED HER INTO IT. 12

          SO, THAT'S WHAT SHE SAID IN 1979, MRS. STOECKLEY,13

ABOUT HER DAUGHTER.  AND THEN -- SO, WE'RE LED TO BELIEVE IN14

THE EVIDENCE THAT WAS PRESENTED HERE THAT, WELL, THIS ALL15

CHANGED BECAUSE OF THE DAUGHTER STOECKLEY SAID SOME THINGS16

NEAR HER -- AT THE TIME OF HER DEATH AND THIS CHANGED THE17

MOTHER STOECKLEY'S ATTITUDE ABOUT EVERYTHING.18

          WELL, WE HAVE IN EVIDENCE, AND I'M GOING TO PUT IT19

ON THE SCREEN, GX-2332.  THIS IS A TYPEWRITTEN 302, FBI-302,20

FROM THE HANDWRITTEN NOTES OF BUTCH MADDEN, WHO INTERVIEWED21

HELENA STOECKLEY SENIOR ON JULY 19TH, 1984, AND HE TESTIFIED22

TO IT IN THIS PROCEEDING.  AND REMEMBER, THIS IS AFTER THE23

DEATH OF THE YOUNG GIRL HELENA STOECKLEY.  SHE DIED IN MARCH24

OF --25
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MR. MURTAGH:  JANUARY 1983.1

MR. BRUCE:  JANUARY OF 1983, AND THIS INTERVIEW WAS2

IN JULY -- ON JULY 19TH, 1984.  AND IN THE INTERVIEW, THE3

THIRD PARAGRAPH DOWN, THE ELDER MRS. STOECKLEY IS THE SHE4

REFERRED TO, SHE RECALLED THAT HER DAUGHTER HELENA CAME HOME5

AFTER THE MACDONALD MURDERS, HELENA TOLD HER IN A PERFECTLY6

SOBER AND NON-DRUGGED STATE THAT HELENA KNEW ABSOLUTELY7

NOTHING ABOUT THE MACDONALD MURDERS.  SHE GOES ON TO DESCRIBE8

HER RELATIONSHIP WITH THE DRUG PEOPLE THERE IN FAYETTEVILLE.9

AND THEN GOING ON TO PAGE TWO, SHE STATES THAT MS. STOECKLEY10

WAS OF THE OPINION THAT HELENA COULD NOT HAVE BEEN PRESENT OR11

COMMITTED THE MURDERS AS SHE WAS NOT VIOLENT AND LOVED12

CHILDREN.  THE ELDER MRS. STOECKLEY WAS RELUCTANT TO DISCUSS13

ADDITIONAL INFORMATION BECAUSE HELENA WAS NOT TREATED FAIRLY14

BY BEASLEY OR TED GUNDERSON, A PRIVATE INVESTIGATOR.  SHE WAS15

OF THE OPINION THAT HELENA -- THAT'S THE ELDER MRS. STOECKLEY16

WAS OF THE OPINION THAT HELENA'S MIND WAS GONE, ESPECIALLY17

WHEN UNDER THE INFLUENCE OF DRUGS OR ALCOHOL.  WHEN DOING18

DRUGS HELENA THOUGHT ABOUT THE MACDONALD CASE, BUT SHE WAS NOT19

INVOLVED.20

          SO, THIS IS WHAT THE ELDER MRS. STOECKLEY THOUGHT21

WHEN SHE WAS IN THE PRIME OF LIFE, EVEN AFTER HER DAUGHTER HAD22

DIED.  AND I SUBMIT THAT THE AFFIDAVIT SHE GAVE FROM THE23

NURSING HOME, IF IT IS AN ACCURATE RENDITION OF WHAT SHE SAID,24

IT SHOULD NOT BE GIVEN ANY WEIGHT.25
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          NOW, LET'S TALK ABOUT SARA MCMANN.  SHE SEEMS LIKE A1

NICE LADY AND SHE HAS A STRONG OPINION THAT MACDONALD IS2

INNOCENT.  IT'S A STRONGLY HELD OPINION, BUT IT'S NOT BASED ON3

ANY KNOWLEDGE OF THE CASE.  I BELIEVE AND, OF COURSE, THE4

TRANSCRIPT WILL BEAR ME OUT WHEN I TRY TO RECALL THINGS FROM5

THE TESTIMONY, BUT I RECALL THAT ON CROSS-EXAMINATION THAT SHE6

SAID SOMETHING LIKE THAT SHE REALLY DIDN'T KNOW ANYTHING ABOUT7

THE FACTS OF THE CASE AND THAT IS A VERY TRUE STATEMENT.  AND8

HER TESTIMONY, WE CONTEND, SHOULD NOT BE GIVEN ANY WEIGHT.9

          NOW, THIS EXHIBIT THAT I REFERRED TO IS DEFENSE10

EXHIBIT 5084 AND I'M NOT GOING TO CALL IT UP ON THE SCREEN OR11

ANYTHING BECAUSE IT HASN'T BEEN MENTIONED IN THIS ENTIRE12

PROCEEDING AND THE ONLY REASON I'M MENTIONING IT NOW IS13

BECAUSE WHEN THE COURT IS REVIEWING THE EVIDENCE AND PREPARING14

THE ORDER THE COURT MIGHT COME ACROSS IT.  15

WELL, IT'S FROM AN INDIVIDUAL BY THE NAME OF KAY16

REIBOLD AND IT'S UNSIGNED AND IT'S UNSWORN.  WE DON'T EVEN17

KNOW IF SHE EVER READ IT.  NO EVIDENCE HAS BEEN PRODUCED ABOUT18

IT HERE.  SHE, KAY REIBOLD, WAS NOT CALLED TO TESTIFY IN THIS19

PROCEEDING.  THEY HAD JERRY LEONARD ON THE STAND.  SHE WAS20

SUPPOSED TO BE AN ASSOCIATE OF HIS.  I DON'T MEAN A LEGAL21

ASSOCIATE, BUT A FRIEND AND WAS INVOLVED WITH HIM SOMEHOW.22

          ANYWAY, THEY HAD JERRY LEONARD ON THE STAND AND THEY23

DID NOT ASK ONE QUESTION ABOUT KAY REIBOLD.  SO, EVEN THOUGH24

IT'S COMING IN UNDER THE EVIDENCE AS A WHOLE STANDARD, WE25
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SUBMIT THAT NO WEIGHT SHOULD BE ATTACHED TO THIS STATEMENT.1

          NOW, LET ME ADDRESS THE TESTIMONY OF JERRY LEONARD. 2

THE CONCERN THAT THE GOVERNMENT HAS ABOUT MR. LEONARD'S3

TESTIMONY IS, WE SUBMIT, A MEMORY PROBLEM.  HE CANDIDLY4

ADMITTED ON CROSS-EXAMINATION -- THIS IS THE WAY WE HAVE IT. 5

THE TRANSCRIPT WILL BE THE FINAL ARBITER OF THAT.  BUT HE MADE6

A COUPLE OF STATEMENTS ON CROSS-EXAMINATION; WHAT HAPPENS IS7

YOU FIND OUT STUFF LATER AND CONFUSE THAT WITH WHAT HAPPENED8

AT THE TIME.  HE ALSO STATED ON CROSS-EXAMINATION; THAT'S THE9

DANGER.  I TRY REALLY HARD NOT TO TALK TO PEOPLE ABOUT THIS. 10

WHAT HAPPENS IS YOU HEAR STUFF AT A LATER DATE AND IT ALL11

BECOMES PART OF WHAT YOU KNOW AND IT'S HARD TO PEEL AWAY THE12

CONTEXT THAT YOU HEARD ONE THING OR ANOTHER.13

          AND I THINK THAT'S EXACTLY WHAT HAS HAPPENED IN MR.14

LEONARD'S CASE.  HE WAS AT A GREAT DISADVANTAGE COMPARED TO15

THE OTHER WITNESSES IN THIS CASE WHO WERE INVOLVED IN THE CASE16

IN '79, BECAUSE ALL OF THEM, WHETHER IT BE AGENTS OR JOE17

MCGINNISS OR THE LAWYERS OR WADE SMITH AND SO FORTH, THEY HAD18

THINGS DOWN ON PAPER, THEY WERE PUT DOWN CONTEMPORANEOUSLY,19

FROM WHICH THEY COULD REFRESH THEIR RECOLLECTION NOW IN 2012,20

33 YEARS AFTER THE TRIAL.  21

          JERRY LEONARD HAD NO SUCH THING.  HE HAD NOTHING22

DOWN ON PAPER.  HE HAD TO CALL EVERYTHING UP FROM MEMORY AND23

FIRST PUT IT DOWN ON PAPER JUST A FEW DAYS, APPARENTLY, BEFORE24

THIS HEARING BEGAN.  25
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AND THERE WAS -- WE TRIED TO DEMONSTRATE, AND I1

THINK WE SUCCESSFULLY DEMONSTRATED ON CROSS-EXAMINATION, THAT2

HE HAD A LOT OF MEMORY PROBLEMS CONCERNING IMPORTANT FACTS OF3

THE CASE.  4

ONE EXAMPLE OF THAT IS THAT HE WAS SO UNCERTAIN IN5

HIS VARIOUS STATEMENTS AS TO WHETHER HELENA STOECKLEY HAD6

TESTIFIED BEFORE THE JURY, AS TO WHETHER HELENA STOECKLEY HAD7

TESTIFIED IN OPEN COURT, OR WHETHER SHE HAD TESTIFIED AT ALL. 8

IN FACT, WE SHOWED HIM THE QUOTES FROM HIM IN MR.9

MORRIS' BOOK, WHICH IS IN EVIDENCE AS EXHIBIT 7000.  AND AS I10

RECALL, HE ADMITTED TO MAKING THESE STATEMENTS TO MR. MORRIS11

AND HE SAYS -- WE CAN PUT THIS ON THE SCREEN, 7000.8, THE12

FIFTH LINE FROM THE TOP.  HE SAYS I DIDN'T EVEN KNOW THAT SHE13

HAD TESTIFIED, MEANING STOECKLEY.  AND THEN LATER, I CAN'T14

IMAGINE THAT I WAS NOT TOLD THAT SHE TESTIFIED.  I WOULD HAVE15

THOUGHT I WOULD HAVE ORDERED A TRANSCRIPT OF HER TESTIMONY16

RIGHT AWAY.  I DIDN'T.  I JUST REMEMBER SITTING THERE AND IT17

SEEMED PRETTY BORING TO ME.  18

          I JUST DON'T THINK -- A LOT HAS HAPPENED SINCE 1979. 19

I'M SURE MR. LEONARD HAS HAD HUNDREDS OF CASES AND THERE HAVE20

BEEN HUNDREDS OF EVENTS IN HIS LIFE THAT HAVE OCCURRED SINCE21

1979, AND I JUST DON'T THINK THAT HIS MEMORY OF THESE EVENTS22

IS CLEAR.  SO, I WOULD RESPECTFULLY SUBMIT THAT THE COURT23

SHOULD DISCOUNT HIS TESTIMONY ON THAT BASIS.24

          AND ANOTHER THING I WOULD LIKE TO POINT OUT TO THE25
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COURT IS THAT THE CONFESSION OF HELENA STOECKLEY THAT JERRY1

LEONARD HAS REPORTED IN HIS AFFIDAVIT AND IN HIS TESTIMONY2

HERE, THE AFFIDAVIT OF SEPTEMBER 20TH, 2012, WE SUBMIT IS NOT3

PROBABLY RELIABLE, AS THE STANDARD IS, BECAUSE OF THE PASSAGE4

OF TIME, THE QUALITY OF HIS MEMORY AND THE LIKELIHOOD THAT HE5

IS CONFLATING WHAT HIS ACTUAL MEMORY IS WITH LATER EVENTS.  6

AND THERE ARE A COUPLE OF KEY INDICATORS OF THAT AND7

ONE OF THEM IS THAT THE RECITED CONFESSION THAT'S SET FORTH IN8

DETAIL IN HIS AFFIDAVIT CLOSELY RESEMBLES THE POST-TRIAL9

CONFESSIONS OF HELENA STOECKLEY THAT WERE GIVEN TO MR. TED10

GUNDERSON AND THE PEOPLE WORKING WITH HIM WHEN THEY WERE11

WORKING ON BEHALF OF MACDONALD TO TRY TO GET A NEW TRIAL AND12

THIS ULTIMATELY BECAME THE BASIS OR MUCH OF THE BASIS OF13

MACDONALD'S FIRST 2255.  AND BASICALLY, THIS IS WHERE YOU SEE14

FOR THE FIRST TIME THIS DISCUSSION OF A CULT THAT ALLEGEDLY15

WAS ANGRY WITH DR. MACDONALD ABOUT HIS TREATMENT OF DRUG16

OFFENDERS AND THE DESIRE OF THE MEMBERS OF THE CULT TO WANT TO17

CONFRONT HIM OR PERSUADE HIM.18

          THERE'S EVEN ONE VERSION OF THIS CONFESSION THAT SHE19

GAVE TO GUNDERSON THAT SAYS THAT THEY WENT TO MACDONALD'S20

HOUSE AND ENGAGED HIM IN DISCUSSION FOR ABOUT 20 MINUTES OVER21

THIS DRUG ISSUE BEFORE ANY FIGHT STARTED.  AND, OF COURSE,22

THIS IS TOTALLY AT ODDS WITH MACDONALD'S TESTIMONY AND23

STATEMENTS ABOUT THE CASE.  SO, IT DOESN'T MAKE ANY SENSE.24

          MS. STOECKLEY'S SO-CALLED CONFESSIONS PRIOR TO THE25
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1979 TRIAL WERE NOT OF THIS TYPE.  THE STOECKLEY WITNESSES WHO1

TESTIFIED ON VOIR DIRE AT THE TRIAL ALL TESTIFIED TO SORT OF2

MISTY MEMORIES LIKE I REMEMBER BLOOD ON MY HANDS OR3

KRISTEN'S FACE LOOKS FAMILIAR OR I FEEL LIKE I MIGHT HAVE BEEN4

THERE.  YOU DON'T SEE ANYTHING IN THEIR TESTIMONY ABOUT AN5

ORGANIZED CULT GOING TO THE HOUSE BECAUSE THEY WERE MAD AT DR.6

MACDONALD BECAUSE OF HIS TREATMENT OF DRUG ADDICTS.  THAT ONLY7

COMES UP LATER.8

          AND SO -- AND ALL OF THAT, OF COURSE, WAS IN THE9

PUBLIC RECORD WHEN THEY FILED THEIR 2255 IN 1984.  IT WAS THE10

SUBJECT OF A LONG HEARING BEFORE JUDGE DUPREE.  AND IT'S BEEN11

ON THE INTERNET AND EVERYBODY KNOWS ABOUT IT.  AND I SUBMIT12

THAT JERRY LEONARD HAS HEARD ABOUT THAT OVER THE YEARS AND13

THOSE ARE THE DETAILS THAT GOT STUCK IN HIS HEAD WHEN HE SAT14

DOWN TO THINK OF WHAT HELENA STOECKLEY MIGHT HAVE TOLD HIM AND15

THAT'S WHAT HE PUT DOWN.16

          AND I WOULD CITE TWO SOURCES ABOUT THIS TO THE17

COURT.  AND THAT IS TO GO BACK AND LOOK AT THE TESTIMONY OF18

THE SO-CALLED STOECKLEY WITNESSES AT THE MACDONALD TRIAL IN19

1979, AND YOU'LL SEE THAT IT SOUNDS NOTHING LIKE WHAT JERRY20

LEONARD WAS SAYING THAT HELENA STOECKLEY WAS SAYING TO HIM IN21

1979.  AND, ALSO, IF THE COURT LOOKS AT JUDGE DUPREE'S OPINION22

IN 1985 AT 640 F. SUPP 286, DENYING MACDONALD'S 2255, WHICH23

WAS BASED IN LARGE PART ON HELENA STOECKLEY'S POST-TRIAL24

CONFESSIONS, AT PAGES 315 THROUGH 317 OF THAT OPINION, JUDGE25
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DUPREE -- BY THE WAY, THERE'S ALSO AN EXCELLENT DISCUSSION IN1

THIS OPINION ABOUT THE TRIAL EVIDENCE AND THE EVIDENCE THAT2

THE GOVERNMENT SUCCESSFULLY CONVICTED DR. MACDONALD ON.3

          BUT AT PAGES 315 THROUGH 317 THERE IS -- JUDGE4

DUPREE SKETCHES OUT WHAT THE SO-CALLED STOECKLEY WITNESSES HAD5

SAID AT THE TIME OF THE '79 TRIAL.  AND, AGAIN, I SUBMIT --6

I'M SUMMARIZING, BUT IT'S THESE MISTY MEMORY TYPE THINGS THAT7

SHE HAD SAID OVER THE YEARS.8

          BUT AT PAGES 321 THROUGH 323, THAT'S WHERE YOU SEE9

THE -- WHAT I WOULD CALL THE GUNDERSON CONFESSIONS THAT WERE10

MADE AFTER THE '79 TRIAL, WHEN THEY TOOK HER OUT TO CALIFORNIA11

AND THEY WINED HER AND THEY DINED HER AND AS BUTCH MADDEN SAID12

THEY QUESTIONED HER FOR HOURS ON END AND THAT'S WHERE YOU SEE13

THESE THINGS.  AND I'M READING FROM JUDGE DUPREE'S OPINION,14

STOECKLEY WAS A MEMBER OF A SATANIC CULT, WHICH WAS ANGRY WITH15

MILITARY PHYSICIANS, MACDONALD AMONG THEM, BECAUSE THEY16

REFUSED TO HELP DRUG USERS WITH THEIR PROBLEMS.  THE LEADERS17

OF THE CULT DECIDED TO APPROACH MACDONALD IN AN ATTEMPT TO18

OBTAIN DRUGS FROM HIM AND PERSUADE HIM TO TREAT DRUG ADDICTS.19

          NONE OF THIS HAD EVER BEEN PART OF THE PARLANCE OF20

HELENA STOECKLEY UNTIL THE GUNDERSON INVESTIGATION, WHICH WAS21

WELL AFTER THE TRIAL.  22

AND SO I THINK THAT, JUDGE, JERRY LEONARD HAS HEARD23

ABOUT THAT OVER THE YEARS AND HAS CONFLATED THAT IN HIS MIND24

WITH SOMETHING THAT WAS A MEMORY IN 1979.  SO, WE WOULD URGE25
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THE COURT TO DISCOUNT THAT TESTIMONY.1

          SO, HERE'S WHERE WE THINK WE ARE.  MR. MURTAGH HAS2

OUTLINED TO YOU WHY THE UNSOURCED HAIRS CLAIM FAILS ON THE3

MERITS, IF THE COURT GETS TO THE MERITS, BECAUSE IT'S NOT4

EXCULPATORY.  THE FINAL ANALYSIS, IT'S JUST MORE DEBRIS.  IT5

WAS JUST LIKE THAT WAS KNOWN AT THE TRIAL.  LOTS OF6

UNIDENTIFIED THINGS AT THE TRIAL; CANDLE WAX, HAIR, SURGICAL7

GLOVE PART, YOU NAME IT.  ANY HOUSEHOLD, ESPECIALLY ONE LIKE8

THIS ON BASE HOUSING THAT HAD MANY OCCUPANTS IN AND OUT, WOULD9

HAVE THIS TYPE OF DEBRIS.  SO, IT DOESN'T ADVANCE THE BALL AT10

ALL.11

          AS TO THE BRITT CLAIM, THEREFORE, THEY HAVEN'T12

PROVED ANY EXCULPATORY EVIDENCE TO MEET THEIR BURDEN.  AND IF13

YOU CONSIDER IT IN THE LIGHT OF THE EVIDENCE AS A WHOLE, IT14

DOES NOT SURVIVE GATEKEEPING.  15

NOW, AS TO THE BRITT CLAIM, AGAIN, I'M TALKING ABOUT16

THE MERITS FIRST WHEN GATEKEEPING REALLY COMES FIRST, BUT I17

WOULD CONTEND TO YOUR HONOR THAT IF THIS -- IF THIS HEARING18

THAT WE HAVE HAD THE LAST TWO WEEKS HAD BEEN A CRIMINAL TRIAL19

FOR PERJURY OF JIMMY BRITT, WE WOULD HAVE PROVEN IT BEYOND A20

REASONABLE DOUBT, BUT WE DON'T HAVE TO PROVE ANYTHING.  THE21

OTHER SIDE HAS THE BURDEN OF PROOF AND THEY HAVE FAILED TO22

MEET THEIR BURDEN OF PROOF TO PROVE THE VERACITY OF THE BRITT23

CLAIM.24

          AND, ALSO, EVEN IF -- YOUR HONOR IN 2008 SAID EVEN25
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IF BRITT'S CLAIM IS TRUE IT DOESN'T SURVIVE THE GATEKEEPING1

STANDARD BECAUSE TAKEN WITH THE OTHER EVIDENCE IT DOES NOT2

ESTABLISH BY CLEAR AND CONVINCING EVIDENCE THAT NO REASONABLE3

FACT FINDER COULD FIND MACDONALD GUILTY.4

          NOW, YOUR HONOR HAS HEARD ALL THE EVIDENCE AS A5

WHOLE AND I WOULD CONTEND ON GATEKEEPING NOTHING HAS CHANGED. 6

YOUR HONOR CAN REACH THE SAME DECISION THAT THE COURT REACHED7

IN 2008.  SO, THE BRITT CLAIM FAILS ON BOTH COUNTS, BOTH8

PRONGS, ON GATEKEEPING AND ON THE MERITS.  9

          AND IN SUMMATION, I WOULD SAY TO THE COURT, JUDGE --10

I MEAN, MR. MURTAGH QUOTED EARLIER FROM A FOURTH CIRCUIT11

OPINION AND IT'S AT 966 FED. 2ND 854 AT PAGE 861.  AND THE12

PANEL -- THIS WAS IN 1992.  AND IT WAS JUDGE RUSSELL WRITING13

WITH JUDGE BUTZNER AND MURNAGHAN JOINING IN AND THIS WAS14

TURNING DOWN THE -- I GUESS THE SECOND HABEAS AND FINDING15

THERE WAS AN ABUSE OF THE WRIT AND AFFIRMING JUDGE DUPREE ON16

THAT FINDING.  AND THIS IS WHAT JUDGE RUSSELL SAID, WHILE WE17

ARE KEENLY AWARE OF MACDONALD'S INSISTENCE AS TO HIS18

INNOCENCE, AT SOME POINT -- AT SOME POINT WE MUST ACCEPT THIS19

CASE AS FINAL.20

          YOUR HONOR, WE HAVE REACHED THAT POINT.  JEFFREY21

MACDONALD IS NEVER GOING TO ADMIT HIS GUILT, HIS LOYAL BAND OF22

FOLLOWERS ARE NEVER GOING TO BE SATISFIED NO MATTER HOW MANY23

HEARINGS WE HAVE, BUT HIS CLAIMS FAIL AND WE MUST END THIS24

CASE AND MAKE IT FINAL.  THANK YOU, YOUR HONOR.25
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          THE COURT:  MR. WIDENHOUSE.1

          MR. WIDENHOUSE:  THANK YOU, YOUR HONOR.  I'M GOING2

TO RESPOND TO THE CLAIMS SORT OF IN THE ORDER THAT THEY TALKED3

ABOUT THEM AND I'M ONLY GOING TO TAKE ABOUT 15 MINUTES.  I4

DON'T THINK I NEED TO DRONE ON AND ON IN RESPONSE TO WHAT5

THESE CLAIMS ARE ALL ABOUT.  6

          WITH RESPECT TO THE UNSOURCED HAIRS CLAIM, THE7

GOVERNMENT'S CONTENTION SEEMS TO BE THAT NATURALLY SHED HAIRS8

AT A CRIME SCENE ARE NOT FORENSICALLY SIGNIFICANT -- ARE NOT9

FORENSICALLY SIGNIFICANT.  THAT SOUNDS LIKE AGENT IVORY ON THE10

STAND THE OTHER DAY SAYING FINGERPRINTS AT A CRIME SCENE WHERE11

THERE'S AN ALLEGATION OF INTRUDERS AREN'T SIGNIFICANT BECAUSE12

THEY COULD HAVE BEEN PLACED THERE TWO, THREE, FOUR MONTHS13

EARLIER.  THAT'S, OF COURSE, TRUE.  THEY COULD ALSO HAVE BEEN14

PLACED THERE WHEN THE INTRUDERS WERE COMMITTING THE CRIME. 15

SO, IF THERE ARE UNSOURCED HAIRS THAT ARE PRESENT AT THE CRIME16

SCENE THAT IS SOME CIRCUMSTANTIAL EVIDENCE OF INTRUDERS THAT17

WAS NOT AVAILABLE AT TRIAL.18

          THE COURT:  WELL, EXCUSE ME.  I UNDERSTOOD THE19

GOVERNMENT'S DISCUSSION -- MR. MURTAGH'S DISCUSSION OF THE20

UNSOURCED HAIRS TO BE THAT THEY WEREN'T AS PROBATIVE AS THEY21

WOULD BE IF THEY HAD BEEN DEMONSTRATIVELY FORCIBLY REMOVED AND22

HAD BLOOD ON THEM.23

          MR. WIDENHOUSE:  WELL, CERTAINLY, IF THEY WERE24

FORCIBLY REMOVED THEY'RE MORE PROBATIVE THAN THEY WOULD BE IF25
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THEY'RE NOT.1

          THE COURT:  ALL RIGHT.  DO YOU SAY THAT THE EVIDENCE2

STILL SUPPORTS THAT?3

          MR. WIDENHOUSE:  YES.  THE EVIDENCE SUPPORTS THAT4

THEY'RE AN UNSOURCED --5

          THE COURT:  YOU HAVE READ THE AFFIDAVITS ATTACHED --6

          MR. WIDENHOUSE:  I'M NOT SAYING THEY'RE FORCIBLY7

REMOVED.8

          THE COURT:  WELL, THAT'S WHAT I'M ASKING YOU.9

          MR. WIDENHOUSE:  NO.  I'M SAYING THAT THE EVIDENCE10

FROM THE DNA --11

          THE COURT:  I'M ASKING YOU WHETHER THEY HAVE BLOOD12

ON THEM.13

          MR. WIDENHOUSE:  NO, THEY DON'T SEEM TO HAVE BLOOD14

ON THEM.15

          THE COURT:  ALL RIGHT.  NOW, THAT'S TWO BIG ISSUES. 16

IF THEY HAD THOSE, I THINK IT WOULD BE MORE IN YOUR FAVOR AND17

I THINK THAT THAT WAS MR. BRUCE'S POINT.18

          MR. WIDENHOUSE:  OKAY.  AND MY RESPONSE IS I DON'T19

DISPUTE THAT THAT WOULD BE MORE FAVORABLE, BUT --20

          THE COURT:  WELL, THAT'S DIFFERENT FROM WHAT MR.21

SEGAL REPRESENTED AT THE ARGUMENT AS I RECALL.22

          MR. WIDENHOUSE:  THAT'S CORRECT.23

          THE COURT:  ALL RIGHT.24

          MR. WIDENHOUSE:  WE'RE NOT THERE.  WE'RE HERE.  AND25
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MY POINT IS THAT THE FOURTH CIRCUIT SAID THERE ARE THESE1

HAIRS, TAKE A LOOK AT THEM AT A HEARING.2

          THE COURT:  I UNDERSTAND.  AND I APPRECIATE YOUR3

POINT.4

          MR. WIDENHOUSE:  ALL RIGHT.  AND I SIMPLY AM SAYING5

THAT IT IS SOME CIRCUMSTANTIAL EVIDENCE OF INTRUDERS THAT WAS6

NOT AVAILABLE AT TRIAL.7

          WITH RESPECT TO THE GOVERNMENT'S CONTENTION THAT8

SOMEHOW THIS HAIR THAT WE THINK WAS IN THE FINGERNAIL9

SCRAPINGS FROM KRISTEN'S HAND DIDN'T APPEAR AT SOME POINT IN10

TIME THEY'RE CLAIMING IT'S CONTAMINATION.  11

WELL, THEY'RE THE ONES WITH THE EXHIBITS AND IF12

THERE'S CONTAMINATION, YOU CAN'T HOLD THAT AGAINST THE13

DEFENSE.  ALL WE CAN EXAMINE -- ALL WE CAN HAVE LOOKED AT ARE14

THE EXHIBITS AS THEY EXIST IN THE GOVERNMENT'S POSSESSION.  15

MY ARGUMENT IS WHEN YOU LOOK AT ALL OF THE EVIDENCE16

IN THE CASE, THE QUESTION IS DO THE UNSOURCED HAIRS,17

PARTICULARLY THE ONE THAT WE CLAIM WAS IN THE FINGERNAIL18

SCRAPINGS FROM KRISTEN, IS THAT SOME CIRCUMSTANTIAL EVIDENCE19

OF AN INTRUDER THAT WAS NOT AVAILABLE TO THE DEFENSE AT TRIAL?20

AND I THINK THE ANSWER TO THAT QUESTION IS YES.  21

NOW, IT'S NOT AS GOOD, I ADMIT, AS IF IT'S A22

FORCIBLY REMOVED HAIR IF SOMETHING LIKE THAT EXISTS OR IF23

THERE'S BLOOD ON IT OR WHATEVER, BUT IT IS STILL POSITIVE24

CIRCUMSTANTIAL EVIDENCE OF AN INTRUDER AND I DON'T THINK25
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THERE'S ANY WAY AROUND THAT PARTICULAR POINT.1

          WITH RESPECT TO THE DISCUSSION ABOUT THE CRIME2

SCENE, CERTAINLY THE EVIDENCE HERE WAS SUFFICIENT TO GO TO A3

JURY.  THERE WERE THREE MURDERS COMMITTED.  THERE IS NO DOUBT4

ABOUT THAT.  BUT I WOULD DRAW THE COURT'S ATTENTION -- I'M NOT5

GOING TO READ IT TO YOUR HONOR, YOU CAN READ IT YOURSELF -- TO6

DOCKET ENTRY 126, WHICH IS A PREVIOUS FILING BY THE DEFENSE 7

THAT CATALOGS IN ORDER POST-TRIAL DEVELOPMENTS OF EVIDENCE8

THAT CHALLENGES OR CONTRADICTS THE EVIDENCE THAT WAS PRESENTED9

AT TRIAL, EVIDENCE THAT THE JURY DIDN'T HEAR, WE THINK10

EVIDENCE THAT WHEN CONSIDERED IN LIGHT OF THE EVIDENCE AS A11

WHOLE IS IMPORTANT AND WOULD HAVE CAUSED A REASONABLE JURY NOT12

TO CONVICT DR. MACDONALD.  13

          FOR EXAMPLE, THERE'S A LOT OF DISCUSSION ABOUT BLUE14

PAJAMA FIBERS AND WHY IF HIS PAJAMA SHIRT IS OFF WERE THERE15

FIBERS OTHER PLACES IN THE HOUSE.  16

YOU HAVE TO REMEMBER THAT IF YOU GO TO PAGE 2061 OF17

THE TRANSCRIPT, THERE'S TESTIMONY FROM A MEDIC AT THE HOSPITAL18

THAT DR. MACDONALD'S PAJAMA BOTTOMS WERE RIPPED COMPLETELY19

APART.  THERE WERE -- THERE WOULD HAVE BEEN THREADS THAT WOULD20

HAVE BEEN FALLING OFF OF THOSE.  AND IF HE MOVED AROUND THE21

HOUSE FROM ROOM TO ROOM, AS HE SAID HE DID, THE FIBERS COULD22

EASILY HAVE COME FROM THE PAJAMA BOTTOMS WHICH WERE PART OF A23

SET LIKE THE PAJAMA TOP.  24

SO, ALL OF THE DISCUSSION ABOUT, WELL, THERE ARE25
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THESE PAJAMA FIBERS HERE, PAJAMA FIBERS THERE, AND HE DOESN'T1

HAVE HIS PAJAMA SHIRT ON ANYMORE, THERE'S NO EXPLANATION FOR2

THAT.  WELL, THE EXPLANATION IS THEY'RE ON THE PAJAMA BOTTOMS3

THAT WERE RIPPED APART THAT WOULD HAVE BEEN LEAVING THREADS AS4

HE MOVED FROM PLACE TO PLACE, PAJAMA BOTTOMS THAT WERE -- HE5

HAD ON WHEN HE GOT TO THE HOSPITAL THAT WERE SINCE DESTROYED6

AND NOT AVAILABLE AT THE TIME OF TRIAL.  7

SO, THAT'S ONE EXAMPLE OF EVIDENCE THAT WOULD HAVE8

SUGGESTED AN EXPLANATION FOR SOME OF THE GOVERNMENT'S EVIDENCE9

AT TRIAL.10

          WE'VE ALREADY HEARD TESTIMONY DURING AGENT IVORY'S11

TIME ON THE STAND ABOUT AN EXPLANATION FOR WHY THERE WAS BLOOD12

TYPE O ON HIS GLASSES.  HE TREATED FIVE PATIENTS THE WEEKEND13

BEFORE AT THE EMERGENCY ROOM THAT HAD TYPE O.14

I QUESTIONED HIM ABOUT WHETHER A PINK FIBER IN DR.15

MACDONALD'S GLASSES WOULD BE SOME EVIDENCE OF A STRUGGLE WITH16

AN INTRUDER WHEN THOSE PINK -- THAT PINK FIBER DIDN'T MATCH17

ANYTHING IN THE MACDONALD HOUSE.18

          THE COURT:  MR. WIDENHOUSE, LET ME ASK YOU AND I19

APOLOGIZE, BUT AS YOU KNOW, I'M NOT FAMILIAR WITH THE TRIAL.  20

I WASN'T THERE.  WAS THERE EVIDENCE AT THE TRIAL THAT HE HAD21

TREATED PEOPLE WITH BLOOD TYPE O, FIVE, AT THE HOSPITAL?22

          MR. WIDENHOUSE:  NO.  THAT'S POST-TRIAL EVIDENCE. 23

IT'S POST-TRIAL EVIDENCE ABOUT HE TREATED TYPE O PATIENTS. 24

          THE COURT:  WHEN DID THAT COME IN POST-TRIAL?25
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          MR. WIDENHOUSE:  THERE WAS A FOIA REQUEST AT SOME1

POINT AFTER THE TRIAL, A FREEDOM OF INFORMATION ACT REQUEST,2

AND THAT DEVELOPED THAT AT THAT POINT.  WE'LL BRING THAT TO3

THE COURT'S ATTENTION --4

THE COURT:  THANK YOU.5

MR. WIDENHOUSE:  -- WITH SPECIFICITY IN THE POST-6

TRIAL MEMORANDUM.  I MEAN, AGAIN, MY POINT IS SIMPLY THERE'S A7

LOT OF POST-TRIAL DEVELOPMENT WITH REGARD TO WIG HAIRS AND8

HUMAN HAIRS AND THINGS LIKE THAT, AND FIBERS, BLOOD, THAT WILL9

BE PART OF THE EVIDENCE AS A WHOLE, THAT CREATES A SCENARIO10

WHERE THIS NEW EVIDENCE THAT WE'RE TALKING ABOUT THAT CAME OUT11

AT THIS HEARING, YOU KNOW, WOULD HAVE BEEN IMPORTANT AND WOULD12

HAVE CAUSED A JURY -- WOULD HAVE LESSENED THE IMPACT OF THE13

TRIAL EVIDENCE TO THE EXTENT THAT IF THE NEW EVIDENCE HAD BEEN14

AVAILABLE A REASONABLE JURY WOULD NOT NECESSARILY HAVE FOUND15

HIM GUILTY.  AND AGAIN -- 16

          THE COURT:  EXCUSE ME.  I THOUGHT THE BURDEN WAS YOU17

HAD TO PROVE THAT NO REASONABLE JUROR.18

          MR. WIDENHOUSE:  YES, AND THAT'S WHAT I THINK THE19

EVIDENCE WILL SHOW IS THAT NO REASONABLE JUROR WOULD HAVE20

CONVICTED HIM.21

          THE COURT:  YOU HAVE TO PROVE THAT NO JUROR.22

          MR. WIDENHOUSE:  CORRECT.  23

THE COURT:  THANK YOU. 24

MR. WIDENHOUSE:  I THOUGHT THAT -- THAT'S WHAT I25
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MEANT TO SAY.  I DIDN'T MEAN TO SUGGEST A DIFFERENT KIND OF 1

BURDEN.2

          THE COURT:  THANK YOU.3

          MR. WIDENHOUSE:  AND THE LAST ARGUMENT -- POINT I'D4

LIKE TO MAKE WITH RESPECT TO THE BRITT CLAIM, I DON'T THINK WE5

HAVE TO PROVE JIMMY BRITT'S VERACITY.  WE DON'T HAVE TO PROVE6

HIS ALLEGATIONS.  7

THE POINT OF THE BRITT CLAIM, AS I'VE TRIED TO8

EXPLAIN IN OPENING STATEMENT AND IN THE BEGINNING OF MY9

ARGUMENT IS THAT THE SUBSTANCE OF THE BRITT CLAIM IS THAT10

HELENA STOECKLEY MADE AN ADMISSION THAT SHE WAS IN THE HOUSE11

AND THAT THERE WAS A THREAT TO HER BY THE PROSECUTOR.  WE CAN12

PROVE HER ADMISSION WITHOUT JIMMY BRITT'S ALLEGATION.  WE13

PROVED THAT WITH JERRY LEONARD'S TESTIMONY.  WE PROVED THAT14

WITH HELENA STOECKLEY'S DYING DECLARATION TO HER MOTHER.  NOW,15

THE GOVERNMENT WANTS TO SAY DON'T ACCEPT THAT AFFIDAVIT. 16

WELL, I DON'T KNOW WHAT I CAN DO OTHER THAN PUT THE NOTARY ON17

THE STAND WHO SAID I WAS THERE, I HEARD HIM READ THE AFFIDAVIT18

TO HIS MOTHER, I SAW HER SIGN IT, THIS IS WHAT I NOTARIZED,19

THIS DOCUMENT HERE.  IT LOOKS IRREGULAR, I ACKNOWLEDGE, BUT20

WE'VE GOT GENE STOECKLEY AND THE NOTARY VERIFYING THAT HER21

MOTHER KNEW EXACTLY WHAT WAS IN THE AFFIDAVIT, KNEW EXACTLY22

WHAT SHE WAS DOING AND SIGNED IT.  SO, I THINK YOU CAN TAKE23

THAT AFFIDAVIT AT THE VALUE, AT FACE VALUE, FOR WHAT IS24

CONTAINED IN THE AFFIDAVIT ITSELF.25
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          AND MR. BRUCE MAKES THE POINT THAT, WELL, MAMA1

STOECKLEY HAD MADE DIFFERENT STATEMENTS AT OTHER TIMES ABOUT2

HELENA AND WHAT SHE MIGHT SAY.  ONE OF THOSE WAS AT TRIAL. 3

WELL, AT TRIAL SHE WOULD BE SAYING SOMETHING TO KEEP HER4

DAUGHTER FROM NECESSARILY BEING INVOLVED.  I THINK THE MORE --5

THE MORE CREDIBLE STATEMENT SHE WOULD MAKE WOULD BE A6

STATEMENT SHE MADE UNDER OATH, WHICH IS WHAT YOU DO WHEN7

YOU'RE HAVING SOMETHING NOTARIZED.  AND HER SON, WHO I THINK8

WAS AN EXTRAORDINARILY CREDIBLE WITNESS, WOULDN'T HAVE LET HIS9

MOTHER BE PUSHED AROUND AND WOULDN'T HAVE LET PEOPLE PUT WORDS10

IN HER MOUTH, SAID THIS IS WHAT SHE SAID AND SHE WANTED TO11

COME FORWARD AT THIS TIME.12

          THE FACT THAT IT'S AT ODDS WITH SOMETHING SHE SAID13

NOT UNDER OATH TO A DEFENSE INVESTIGATOR AND TO AN FBI AGENT14

YEARS BEFORE, I DON'T THINK MEANS THAT YOU SHOULD NOT TAKE15

WHAT SHE SAYS IN THE AFFIDAVIT, WHICH SHE MAKES UNDER OATH.  16

NOW, THERE'S A SUGGESTION, IT SEEMS TO ME, THAT --17

AND I THINK IT BECAME CLEARER NEAR THE END OF MR. BRUCE'S18

ARGUMENT, THAT, WELL, JIMMY BRITT DIDN'T HAVE ANYTHING TO BE19

PROUD OF LIKE THESE MARSHALS THAT HE WAS GOING DOWN TO20

MISSISSIPPI WITH WHO WERE GOING TO GET SOME AWARD AND SOMEHOW21

HE THEN CREATED THIS STATEMENT ABOUT HAVING DONE THE TRANSPORT22

AND SEEN THE THREAT IN THE PROSECUTOR'S OFFICE.  23

WELL, THAT, AGAIN, BEGS THE QUESTION OF WHAT I24

MENTIONED IN MY OPENING ARGUMENT EARLIER TODAY.  HE WOULD HAVE25
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TO HAVE HAD THAT PLAN IN 1979, BECAUSE HE TELLS MARY BRITT,1

I'M GOING TO PICK UP THE WITNESS.  HE THEN COMES BACK AND SAID2

SHE SAID SHE WAS IN THE HOUSE.3

          NOW, IF HE WANTS TO MAKE UP SOMETHING IN 2005, HOW4

IN THE WORLD DID HE KNOW TO TELL HIS THEN WIFE ABOUT THE TRIP5

AND WHAT HELENA STOECKLEY SAID?  I MEAN, THERE'S JUST NO WAY6

THAT THOSE TWO THINGS HANG TOGETHER.  7

EVEN IF YOU DON'T BELIEVE WHAT JIM BRITT SAID, THE8

POINT IS THE BRITT CLAIM IS THE SUBSTANCE THAT HELENA9

STOECKLEY WOULD HAVE MADE A STATEMENT AND, IN FACT, MADE10

STATEMENTS THAT SHE WAS IN THE MACDONALD HOUSE.  THAT'S11

WHAT'S IMPORTANT.  IT REALLY DOESN'T MATTER IF SHE WAS IN A12

CULT, DOESN'T MATTER WHY SHE'S THERE, WHAT MATTERS IS SHE MADE13

THAT STATEMENT.14

          WHICH TAKES US, I THINK, TO JERRY LEONARD'S15

TESTIMONY.  AND, AGAIN, IT SEEMED TO ME HE HELD ON TO WHAT SHE16

WOULD HAVE TOLD HIM FOR 33 YEARS.  HE MADE YOU LIFT THE17

ATTORNEY-CLIENT PRIVILEGE BEFORE HE REVEALED WHAT HE SAID. 18

AND THE IMPORTANCE OF WHAT HE SAID IS SHE TOLD ME WHEN I TOLD19

HER I WOULD DO WHATEVER SHE NEEDED ME TO DO, SHE TOLD ME SHE20

WAS THERE.  AND HIS EXPLANATION OF HOW THAT HAPPENED, I THINK,21

IS PARTICULARLY IMPORTANT.  SHE FIRST SAYS, I DON'T REMEMBER. 22

HE ACCEPTS THAT.  AND SHE THEN COMES BACK TO HIM LATER THAT23

DAY OR THE NEXT DAY AND SAYS, WHAT IF IT'S WORSE THAN I SAID? 24

WHAT IF IT'S WORSE THAN I SAID?  AND HE SAID, IT DOESN'T25
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MATTER, YOU JUST NEED TO TELL ME THE TRUTH.1

          NOW, I SUPPOSE ONE COULD SAY FADED MEMORIES,2

CONFABULATED MEMORIES.  BUT HE WAS VERY CLEAR THAT THIS WAS A3

SIGNIFICANTLY UNUSUAL COURT APPOINTMENT.  HE WASN'T APPOINTED4

TO REPRESENT SOMEBODY CHARGED WITH A CRIME.  HE WAS APPOINTED5

TO REPRESENT A WITNESS.  THE PURPOSE OF REPRESENTING THE6

WITNESS WAS TO PROTECT HER.  IN OTHER WORDS, DON'T LET HER7

TESTIFY AND MAKE INCRIMINATING STATEMENTS.  HE WOULD THEN,8

DISCHARGING THAT DUTY, WANT TO BE CAREFUL AND CLEAR ABOUT WHAT9

SHE TOLD HIM.  AND I WOULD THINK, I WOULD THINK, AND AS A10

LAWYER, IN THAT SITUATION, HER SAYING -- COMING BACK TO HIM11

AND SAYING IT'S NOT THAT I DON'T REMEMBER, IT'S THAT I WAS12

THERE, HE WOULD REMEMBER THAT.  THAT WOULD BE ONE OF THOSE,13

FOR LACK OF A BETTER EXPRESSION, KODAK MOMENTS.  I MEAN, HE14

MIGHT NOT REMEMBER ALL THE DETAILS OF WHY SHE WAS THERE. 15

THAT'S NOT WHAT'S SIGNIFICANT.  WHAT'S SIGNIFICANT IS THOSE16

THREE WORDS, I WAS THERE.17

          NOW, THE LAST POINT I WANT TO MAKE IS ABOUT THE18

THREAT THAT MR. BRITT SAID HE HEARD.  YOU HAVE MR. BRITT19

PASSING A POLYGRAPH.  NOW, THEY DON'T WANT YOU TO ACCEPT THAT20

POLYGRAPH, JUST ACCEPT THE GOVERNMENT POLYGRAPHS, NOT THE21

DEFENSE POLYGRAPHS.  BUT YOU'VE GOT A POLYGRAPH THAT'S NOT22

DISPUTED THAT IT OCCURRED.  AND WHAT HE ASKED -- AND I TAKE23

THE COURT JUST TO THE FIRST QUESTION.  WHAT HE WAS ASKED IS  24

DID YOU HEAR HELENA STOECKLEY TELL JIM BLACKBURN SHE HAD SEEN25
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A BROKEN HOBBY HORSE WHILE SHE WAS INSIDE THE MACDONALD HOUSE?1

          MR. BRUCE WAS TRYING TO SUGGEST THAT THE ONLY PART2

OF THE BRITT CLAIM, THE ONLY TIME HE HEARD OR IT SAID ABOUT3

SHE SAID SHE WAS INSIDE THE HOUSE WAS ON THIS TRANSPORT THAT4

THEY CLAIM DIDN'T OCCUR, WHICH I THINK IS DISPUTED WHETHER JIM5

BRITT COULD HAVE DONE THE TRANSPORT OR NOT AND I'VE MADE MY6

ARGUMENT TO THAT EFFECT.7

          BUT THE POINT ABOUT WHETHER HE WOULD HAVE HEARD THAT8

AT SOME OTHER TIME IS CLARIFIED BY HIM SAYING THAT AND9

ANSWERING THAT QUESTION IN THE POLYGRAPH, THAT HE HEARD HER10

SAY THAT AND HE HEARD HER SAY IT IN THE PROSECUTION ROOM.  11

AGAIN, I THINK THIS DISCUSSION ABOUT FATAL VISION IS12

REALLY THE JEDI MIND TRICK.  THERE IS NO WAY THAT SOMEONE13

WATCHING THAT MOVIE AND SEEING A MARSHAL STANDING OUTSIDE A14

ROOM WOULD KNOW WHETHER IT WAS THE DEFENSE ROOM OR THE15

PROSECUTION ROOM.  AND IF JIM BRITT SAID, I WAS INSIDE THE16

ROOM, WHICH MARY BRITT SAID HE DID.  HE SAID -- YOU KNOW, HE17

SAID I WASN'T OUTSIDE THE ROOM, I WAS INSIDE THE ROOM.  HE18

COULD NOT HAVE THOUGHT IT WAS THE DEFENSE ROOM BECAUSE NO ONE19

EVER SUGGESTED HE WAS IN THE DEFENSE ROOM.  AND I THINK MARY20

BRITT'S RECOLLECTION OF THAT IS UNIMPEACHABLE.  AND, AGAIN, IT21

BEGS THE QUESTION THAT SOMEHOW JIM BRITT WAS DIVINING THIS22

PLAN IN 1984 TO SPRING IT 20 YEARS LATER IN 2005.23

          I THINK WE HAVE PROVED THE RELEVANT FACTS BY A24

PREPONDERANCE OF THE EVIDENCE.  AND I THINK WHEN YOU LOOK AT25

-3571-

Appeal: 15-7136      Doc: 31-3            Filed: 08/16/2016      Pg: 724 of 740 Total Pages:(2164 of 2180)



Page 1407

September 25, 2012

THOSE FACTS THAT HELENA STOECKLEY MADE THESE STATEMENTS THAT1

SHE WAS IN THE -- THAT SHE WAS IN THE MACDONALD HOUSE AND THAT2

WE NOW HAVE THAT FOLDED IN WITH SOME UNSOURCED HAIRS, WHETHER3

NATURALLY SHED OR OTHERWISE, IS ADDED EVIDENCE THAT WAS NOT4

AVAILABLE AT TRIAL, NEWLY DISCOVERED EVIDENCE, THAT WHEN5

CONSIDERED IN THE EVIDENCE AS A WHOLE, NO REASONABLE JUROR6

WOULD HAVE CONVICTED AND WE ASK YOU TO GRANT THE MOTION TO7

VACATE.8

          THE COURT:  ARE ONE OF YOU GOING TO ORDER A9

TRANSCRIPT OF THIS?10

          MR. WIDENHOUSE:  WELL, YEAH, I THINK WE WOULD11

CERTAINLY.12

          THE COURT:  WELL, YOU SAID YOU WANTED TO BRIEF THIS.13

          MR. WIDENHOUSE:  YES, I'D LIKE 60 DAYS AFTER THE14

TRANSCRIPT IS DELIVERED IF THAT'S ACCEPTABLE.15

          THE COURT:  SURELY.  AND YOU WANT SOME MORE TIME16

THAN THAT, MR. BRUCE?17

          MR. BRUCE:  WELL, WE WOULD LIKE A SHORTER TIME18

PERIOD.  WE'D LIKE TO BRING THIS THING TO A CLOSE.  BUT, OF19

COURSE, WE'LL GO BY WHATEVER THE COURT WANTS TO DO.20

          THE COURT:  WELL, I WANT EVERYBODY TO HAVE AS MUCH21

TIME AS THEY WANT.22

          MR. BRUCE:  ALL RIGHT.  BUT ONE THING WE WOULD LIKE23

TO VERY MUCH REQUEST THE COURT TO MAKE CLEAR AND TO CLARIFY,24

THIS IS OUR UNDERSTANDING AND SEE IF THE COURT AGREES, THE25
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PARTIES ARE GOING TO BRIEF IT, THE PURPOSE OF WHICH WILL BE TO1

RECALL ALL OF THE EVIDENCE THAT'S BEEN PRESENTED HERE TO THE2

COURT AND TO MAYBE EXPLAIN SOME LEGAL POINTS.  BUT THE3

EVIDENCE, WE UNDERSTAND, AT THE CLOSE OF THIS HEARING IS4

CLOSED BECAUSE WE'VE GOT TO BRING THIS TO SOME SORT OF5

CLOSURE.  6

          THE COURT:  I THINK THAT'S REASONABLE.  DON'T YOU7

THINK SO, MR. WIDENHOUSE?8

          MR. WIDENHOUSE:  WELL, I'D HATE TO STAKE THAT OUT 9

BECAUSE I NEVER KNOW WHAT'S GOING TO CROP UP TOMORROW AND IF10

IT WAS SOMETHING EXTREMELY SIGNIFICANT, I WOULD SEEK LEAVE OF11

THE COURT TO PRESENT IT.  I DON'T THINK AS A LAWYER I COULD12

SAY --13

          THE COURT:  WELL, DEPENDING IF IT WAS SOMETHING NEW.14

MR. WIDENHOUSE:  YES.15

THE COURT:   I MEAN, WE WOULDN'T WANT TO GO OVER THE16

SAME STUFF WE'VE GONE OVER.  17

          MR. WIDENHOUSE:  OH, CORRECT.18

          THE COURT:  OR ANYTHING THAT COULD HAVE BEEN19

PRESENTED AT THIS TIME.20

          MR. BRUCE:  YOUR HONOR, MY POINT IS THAT THE PARTIES21

HAVE HAD SIX AND A HALF YEARS SINCE THIS CLAIM WAS FILED TO22

GET READY.  WE'VE HAD A YEAR AND A HALF SINCE THE CASE CAME23

BACK FROM THE FOURTH CIRCUIT.  THE COURT WAS NOT OBLIGATED TO24

HAVE AN EVIDENTIARY HEARING.  THE COURT SET ASIDE TWO WEEKS OF25
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ITS BUSY SCHEDULE.  AND WE SUBMIT THAT IF THE PARTIES HAVE NOT1

PRESENTED IT BY NOW IN ALL THE REAMS OF PAPER THAT HAVE BEEN2

FILED UP TILL NOW AND IN THIS TWO WEEK HEARING THAT SHOULD BE3

THE END OF OPENING THE GATES FOR EVIDENCE AS A WHOLE.4

          THE COURT:  WELL, I DON'T KNOW THAT I DISAGREE WITH5

YOU, BUT I DON'T KNOW THAT I AGREE WITH YOU.  I THINK THAT MR.6

WIDENHOUSE'S VIEW POINT IS THAT SOMETHING CAN ALWAYS COME UP. 7

YOU NEVER KNOW WHAT'S GOING TO HAPPEN THAT MIGHT WARRANT SOME8

OPENING.  I WOULD HOPE NOTHING FURTHER COMES UP.  9

I'M GOING TO GIVE YOU 60 DAYS AFTER THE TRANSCRIPT10

AND YOU CAN HAVE AS MUCH TIME -- UP TO 60 DAYS AFTER THAT IF11

YOU WANT, MR. BRUCE.12

          MR. BRUCE:  THANK YOU, YOUR HONOR.13

          THE COURT:  NOW, COUNSEL, I TALKED TO YOU EARLIER14

AND SUMMARIZED WHAT I THOUGHT THE GATEKEEPING STANDARD WAS FOR15

THE SECOND GATEKEEPING FOR A SUCCESSIVE MOTION HABEAS.16

I'D LIKE FOR YOU BOTH TO ADDRESS THAT AND SEE IF YOU17

AGREE AS TO WHAT THE STANDARD IS AND I'D ALSO LIKE TO KNOW18

WHAT YOU THINK THE STANDARD IS ON THE HABEAS -- FULL HABEAS19

CLAIM.  20

          NOW, THAT RAISES ANOTHER ISSUE.  THE EVIDENCE AS A21

WHOLE, AS I UNDERSTAND IT, WAS TO BE CONSIDERED IN DETERMINING22

WHETHER OR NOT A SUCCESSIVE MOTION WOULD BE ALLOWED.  IT IS23

NOT THE EVIDENCE AS A WHOLE AS TO THE MERITS OF THE CLAIM.  24

DO YOU THINK IT IS, MR. WIDENHOUSE?  DO YOU SEE MY25
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POINT? 1

          MR. WIDENHOUSE:  I DO AND I DON'T KNOW THE ANSWER TO2

THAT. 3

          THE COURT:  I DON'T KNOW EITHER.  THANK YOU.  I'D4

LIKE FOR BOTH OF YOU TO ADDRESS THAT IF YOU WOULD.  I THINK5

THAT MIGHT BE VERY SIGNIFICANT.  6

NOW, OBVIOUSLY, WE HAVE PARTICIPATED IN A HEARING7

WITH NO RULES.  NO RULES.  I THINK THAT IF WE TRIED THE CASE,8

WE'D TRY IT ACCORDING TO RULES.  DO YOU ALL DISAGREE WITH9

THAT?  10

MR. BRUCE:  (SHAKES HEAD.)11

MR. WIDENHOUSE:  (SHAKES HEAD.)12

THE COURT:  I JUST DON'T KNOW -- IT SEEMS TO BE13

SOMEWHAT INCONGRUOUS IN MY MIND THAT YOU COULD HAVE DIFFERENT14

STANDARDS APPLY BECAUSE YOU COULD HAVE A PASSING OF THE SECOND15

GATEKEEPING AND HAVE AN ISSUE FAIL ON THE MERITS.  CERTAINLY16

IF YOU HAD YOUR USUAL RULES OF EVIDENCE IN PLACE, I THINK17

THERE'S A LOT OF THINGS THAT WOULD NOT HAVE COME IN AT THE18

TRIAL.19

          DO YOU AGREE WITH THAT, MR. BRUCE?20

          MR. BRUCE:  YOU MEAN A TRIAL OF A CRIMINAL CASE? 21

OBVIOUSLY, A LOT OF THE EVIDENCE THAT WAS PRESENTED HERE WOULD22

NOT HAVE BEEN ADMISSIBLE IN A TRIAL OF A CRIMINAL CASE OR A23

TRIAL OF A CIVIL CASE.  24

THE COURT:  THAT'S WHAT I'M SAYING.  25
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MR. BRUCE:  BUT, YOUR HONOR, I THINK THAT WE'RE1

STUCK WITH THE EVIDENCE AS A WHOLE STANDARD AS THE FOURTH2

CIRCUIT HAS GIVEN IT TO US.  I THINK THE COURT WAS RIGHT TO3

ALLOW --4

          THE COURT:  BUT FOR BOTH?  BOTH THE SECOND5

GATEKEEPING FUNCTION AND ON THE MERITS?6

          MR. BRUCE:  WELL, I HADN'T THOUGHT ABOUT THAT.  7

          THE COURT:  WELL, I HAVE, AND I'M LIKE MR.8

WIDENHOUSE, I DON'T KNOW WHAT THE ANSWER TO IT IS.  9

          MR. BRUCE:  I WOULD SAY THAT I THINK OUR POSITION IS10

GOING TO BE THAT EVEN IF THE COURT CONSIDERS EVERYTHING11

PRESENTED AT THIS HEARING AS EVIDENCE BEARING ON THE MERITS, I12

DON'T THINK THAT MACDONALD WILL CARRY HIS BURDEN ANYWAY TO13

PROVE THE BRITT CLAIM.  14

AND BY THE WAY, THIS IS THE BRITT CLAIM AND THE15

UNSOURCED HAIRS CLAIM.  IT'S NOT THE JERRY LEONARD CLAIM. 16

IT'S NOT THE HELENA STOECKLEY SENIOR CLAIM.  THEY'VE GOT TO17

PROVE THE BRITT CLAIM.  THEY'VE GOT TO PROVE THE UNSOURCED18

HAIRS CLAIM.19

          SO, WE'LL ADDRESS THAT IN OUR BRIEF, BUT MY INITIAL20

REACTION IS I DON'T THINK WE'RE GOING TO OBJECT TO THE COURT21

CONSIDERING THE EVIDENCE AS A WHOLE BOTH ON GATEKEEPING AND ON22

THE MERITS.23

          THE COURT:  WELL, I DON'T KNOW IF THAT WOULD BE24

PROPER.25
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          MR. BRUCE:  WELL, I'M JUST -- WHAT I'M TRYING TO SAY1

IS IT SEEMS TO ME THAT GIVES HIM -- MACDONALD THE BIGGEST2

BENEFIT HE COULD GET IN TRYING TO PROVE HIS CLAIM AND THAT WAY3

IF HE STILL FAILS TO PROVE IT --4

          THE COURT:  I DON'T KNOW WHETHER I WOULD WANT TO5

APPROVE IT AS A MATTER OF PRECEDENT.  6

MR. BRUCE:  I UNDERSTAND, YOUR HONOR.  7

(PAUSE.)8

THE COURT:  NOW, I'D LIKE FOR BOTH OF YOU TO SEE IF9

YOU AGREE ON THE STANDARD THAT'S TO BE APPLIED IN THE SECOND 10

GATEKEEPING FUNCTION OF THIS COURT IN DETERMINING WHETHER 11

SUCCESSIVE MOTIONS SHOULD BE ALLOWED.  THERE'S SOME CONFUSION12

IN MY MIND ABOUT THAT.  ALTHOUGH, I THOUGHT I UNDERSTOOD IT. 13

AS I UNDERSTOOD IT, AND MAYBE I'M INCORRECT ABOUT THIS, BUT14

YOU HAVE TO PROVE A CONSTITUTIONAL VIOLATION IN ORDER FOR --15

TO CONSIDER ALL OF THE EVIDENCE AS A WHOLE.  IS THAT16

INCORRECT?17

          MR. WIDENHOUSE:  AT THE RISK OF SPEAKING TOO18

QUICKLY, I DON'T THINK IT'S INCORRECT.  AND THE WAY I READ THE19

FOURTH CIRCUIT OPINION, THEY TALK ABOUT THE GATEKEEPING IS20

THIS AND THEN THE SECOND STEP IS PROVING CONSTITUTIONAL21

VIOLATION.  22

NOW, YOU HAVE TO SORT OF SCRATCH YOUR HEAD AND SAY,23

WELL, IF I PROVE NEWLY DISCOVERED EVIDENCE THAT WILL CONVINCE24

NO REASONABLE JUROR WOULD HAVE CONVICTED, HOW IN THE WORLD25
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HAVE I NOT PROVEN CONSTITUTIONAL VIOLATION?  BUT THAT'S WHAT1

IT READS LIKE TO ME.2

          THE COURT:  IT READ TO ME LIKE YOU HAD TO PROVE THE3

CONSTITUTIONAL VIOLATION FIRST AND THEN YOU LET EVERYTHING IN. 4

DO YOU DISAGREE WITH THAT, MR. BRUCE?5

          MR. BRUCE:  YOUR HONOR, I THINK I DO DISAGREE WITH6

THAT, ALTHOUGH I'M NOT THAT SURE OF MYSELF, BUT LET ME TRY TO7

EXPLAIN THE WAY I UNDERSTAND THIS AND I THINK THE PEOPLE AT8

THE GOVERNMENT TABLE UNDERSTAND THIS.  9

THE COURT IS OBLIGED TO CONSIDER THE PROFFERED10

EVIDENCE.  NOW, THAT, I THINK, IF YOU READ THE FOURTH CIRCUIT11

OPINION, IS EVIDENCE AS A WHOLE WITH DUE REGARD FOR THE LIKELY12

CREDIBILITY AND PROBABLE RELIABLE TO DETERMINE IF, IN13

COMBINATION WITH THE NEWLY DISCOVERED EVIDENCE, THE BRITT14

CLAIM, IF PROVEN, WOULD BE SUFFICIENT TO ESTABLISH BY CLEAR15

AND CONVINCING EVIDENCE THAT NO REASONABLE JUROR WOULD HAVE16

FOUND MACDONALD GUILTY.17

          THE WAY I INTERPRET THIS IS THAT WHEN -- IS YOUR18

HONOR WAS TRYING TO APPLY THIS WHEN THIS CASE WAS BEFORE THIS19

COURT BEFORE.  AND WHAT THE COURT DID, JUST LIKE IS TYPICALLY20

DONE IN CIVIL CASES, IS YOU ASSUME FOR PURPOSES OF ARGUMENT21

THAT THEY COULD PROVE THEIR BRITT CLAIM, AND YOU SAID EVEN IF22

THEY COULD PROVE THEIR BRITT CLAIM, CONSIDERING THAT IN THE23

LIGHT OF THE PROFFERED EVIDENCE, IT DOESN'T ESTABLISH BY CLEAR24

AND CONVINCING EVIDENCE THAT NO REASONABLE JUROR WOULD HAVE25
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FOUND MACDONALD GUILTY.  1

NOW, THE FOURTH CIRCUIT SAID, WELL, WHEN YOUR HONOR2

DID THAT YOU DIDN'T CONSIDER THE EVIDENCE AS A WHOLE.  3

SO, THIS CASE HAS COME BACK FOR THE COURT TO DO4

GATEKEEPING, CONSIDERING A BROADER RANGE OF EVIDENCE, WHICH5

THEY PRESENTED AT THIS HEARING, BUT THE PARTIES HAVE ALSO6

ASKED THE COURT TO LOOK AT THE MERITS AT THE SAME TIME.  WE'VE7

GOT A CONFLATED HEARING THAT'S LOOKING AT BOTH.  8

AND SO I THINK THE COURT IS DOING BOTH SIMULTANEOUS9

ESSENTIALLY, LOOKING AT THE EVIDENCE AS A WHOLE TO SEE IF --10

IF THEY COULD PROVE THE BRITT CLAIM THAT WOULD ESTABLISH11

GATEKEEPING AND HAVE THEY PROVEN THE BRITT CLAIM.12

          THE COURT:  WELL, WHAT DOES THE BRITT CLAIM HAVE TO13

DO WITH GATEKEEPING?14

          MR. BRUCE:  NOTHING, EXCEPT IT HAS TO SURVIVE.15

          THE COURT:  I'M SORRY.  I'LL CONFESS CONSIDERABLE16

CONFUSION IN MY MIND, BUT I ALWAYS THOUGHT THE GATEKEEPING17

FUNCTION WAS YOU PROVED A CONSTITUTIONAL VIOLATION AND THEN18

YOU CONSIDERED -- YOU DISREGARD THAT AND CONSIDERED ALL THE19

EVIDENCE AS A WHOLE.  THAT WAS WHAT GOT YOU THROUGH THE GATE20

TO AT LEAST CONSIDER ALL OF THE EVIDENCE AS A WHOLE.  YOU21

DON'T AGREE WITH THAT?22

          MR. BRUCE:  RESPECTFULLY, I DON'T.  I THINK THAT THE23

CONSTITUTIONAL VIOLATION -- IT SAYS CONSTITUTIONAL VIOLATION24

ALLEGED IN THE CLAIM.  AND I THINK THE CONSTITUTIONAL25
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VIOLATION THAT THE MACDONALD SIDE OF THIS CASE HAS ALLEGED IS1

THE BRITT CLAIM, THAT IS, THAT THERE WAS A CONFESSION THAT THE2

GOVERNMENT SUPPRESSED AND THERE WAS A THREAT FROM THE3

PROSECUTOR TO THE POTENTIAL DEFENSE WITNESS.4

          THE COURT:  AND THAT WAS A DENIAL OF DUE PROCESS OF5

LAW.6

          MR. BRUCE:  RIGHT.  AND YOUR HONOR ANALYZED THAT IN7

THE 2008 ORDER, IN FACT, BROKE IT INTO THREE PARTS, THE8

CONFESSION CLAIM, THE THREAT CLAIM AND THE --9

MR. MURTAGH:  FRAUD. 10

MR. BRUCE:  -- FRAUD CLAIM BECAUSE THEY ALLEGED THAT11

BLACKBURN LIED TO JUDGE DUPREE ABOUT THE HELENA STOECKLEY12

INTERVIEW.  AND SO THOSE WERE THE CONSTITUTIONAL CLAIMS.  YOU13

CAN DIVIDE THEM INTO THREE PARTS, BUT THEY CAN ALSO BE LOOKED14

AT AS ONE.  THAT WAS THE CONSTITUTIONAL VIOLATION OR THE15

CONSTITUTIONAL VIOLATIONS THAT THEY WERE ALLEGING THAT16

CONSTITUTE THE BRITT CLAIM.17

          SO, THEY'VE GOT TO GET THROUGH GATEKEEPING.  IF THEY18

GET THROUGH GATEKEEPING THEY WOULD YET BE OBLIGED TO PROVE THE19

CONSTITUTIONAL VIOLATION.  AND THAT'S WHAT -- THAT REFERS BACK20

TO THE IF PROVEN.  21

AND WHAT I THINK WHAT THIS COURT DID -- AND, OF22

COURSE, WE AGREED WITH WHAT THE COURT DID.  THE FOURTH CIRCUIT23

SAID YOU NEED TO CONSIDER MORE EVIDENCE.  BUT WHAT THE COURT24

DID IN 2008, WAS ASSUME THAT THE BRITT CLAIM, WHICH WAS A25
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CONSTITUTIONAL CLAIM, COULD BE PROVEN AND DID IT PASS1

GATEKEEPING AND THE COURT SAID NO.  2

          SO, NOW, WE THINK WE'VE ESTABLISHED, AFTER ALL THE3

EVIDENCE AS A WHOLE IS CONSIDERED, THAT IT DOESN'T PASS4

GATEKEEPING, BUT EVEN IF IT DOES, THEY CAN'T PROVE THE BRITT5

CLAIM, WHICH IS THE CONSTITUTIONAL VIOLATION THEY ALLEGE.  THE6

BRITT CLAIM IS THE CONSTITUTIONAL VIOLATION THAT THEY ALLEGE. 7

AND THAT'S THE PROBLEM, AS MR. MURTAGH SAID, THAT8

THEY HAVE WITH THE UNSOURCED HAIRS CLAIM BECAUSE EVEN IF THEY9

COULD PROVE NEWLY DISCOVERED EXCULPATORY EVIDENCE IS PRESENT10

IN THESE UNSOURCED HAIRS, THERE'S NO CONSTITUTIONAL VIOLATION11

TO PROVE, AND THAT'S WHERE THE HERRERA V. COLLINS PROBLEMS12

COME IN.13

          THE COURT:  WELL, COUNSEL, I'M GOING TO ASK THAT YOU14

ALL -- SEE IF YOU ALL CAN AGREE ON WHAT THE PROPER -- WHAT THE15

SECOND GATEWAY CLAIM IS AND COME UP WITH THE -- PUT IN THE16

ORDER OF PROOF WHERE THE CONSTITUTIONAL VIOLATIONS ARE PROVEN17

FIRST TO ADMIT THE EVIDENCE OR THE EVIDENCE IS PROVEN FIRST TO18

ADMIT EVIDENCE OF THE CONSTITUTIONAL VIOLATION.  THERE SEEMS19

TO BE TWO DIFFERENT VIEWS PRESENTED HERE.20

          I ALSO -- IF THE SECOND GATEKEEPING FUNCTION HAS A21

REASON, AND I PRESUME IT DOES, IF IT FAILED, WHY WOULD YOU GO22

AHEAD AND HEAR THE MOTION -- HEAR IT ON THE MERITS?  I DON'T23

KNOW.  I MEAN, WHAT'S THE FUNCTION OF THE SECOND GATEKEEPING24

MOTION -- GATEKEEPING PURPOSE -- FUNCTION?25
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          MR. BRUCE:  WELL, YOUR HONOR, I THINK IT PRESENTS1

THIS HIGH THRESHOLD THAT CONGRESS CREATED TO KEEP US FROM2

HAVING THESE REPETITIVE HABEAS MOTIONS, THAT HE'S GOT TO GET3

OVER, THAT HE'S NEVER GOTTEN OVER, WHICH IS TO SHOW BY CLEAR4

AND CONVINCING EVIDENCE, CONSIDERING THE EVIDENCE AS A WHOLE,5

THAT THIS IS NEW EVIDENCE, IF HE COULD PROVE IT, WOULD6

ESTABLISH THAT NO REASONABLE JUROR COULD FIND HIM GUILTY.  AND7

I DON'T THINK WE CAN JUST BLINK THAT AWAY.  HE'S GOT TO PASS8

THAT.9

          BUT WHAT WE'RE HOPEFUL FOR IS THAT THE COURT WILL10

DETERMINE THAT HE COULDN'T -- HE CAN'T PASS GATEKEEPING TO GET11

TO THE MERITS, BUT SINCE THE PARTIES HAVE ALREADY ADDRESSED12

THE MERITS, THE COURT COULD MAKE AN ALTERNATIVE HOLDING THAT13

HE HASN'T PROVEN HIS CONSTITUTIONAL BRITT CLAIM.14

          THE COURT:  WELL, HAVE YOU PRESENTED, MR.15

WIDENHOUSE, EVERYTHING THAT YOU'D WANT TO PRESENT AT A HEARING16

ON THE MERITS?  IS IT PROPER FOR ME TO REACH THE MERITS AT17

THIS TIME?  18

IN OTHER WORDS, I DON'T KNOW WHETHER YOU'VE GOT --19

THERE ARE ISSUES IN THIS CASE, SOME OF THEM I REMEMBER, THE20

DOLL HAIR, YOU KNOW, AND THE WAX AND MAYBE OTHER THINGS THAT21

I'M OVERLOOKING.  THERE MAY BE OTHER EVIDENCE THAT YOU WOULD22

WANT TO PRESENT IF THE CASE WAS BEING HEARD ON THE MERITS.  23

          MR. WIDENHOUSE:  I DON'T KNOW THE ANSWER TO THAT24

QUESTION.25
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          THE COURT:  WELL, I DON'T EITHER, BUT YOU SEE IT HAS1

TO -- IN A SENSE, YOU ALL ARE AGREEING THAT I CAN SKIP THE2

SECOND GATEKEEPING OR MR. BRUCE IS, JUST SKIP IT.  IF IT'S3

REQUIRED BY LAW, I DON'T KNOW HOW I CAN JUST SKIP IT.  4

I THINK WE'VE GOT TO GET -- I THINK THAT YOU AND I5

AND MR. BRUCE AND POSSIBLY MR. WILLIAMS AND MR. MURTAGH AND6

MS. COOLEY -- I WANT TO GET IT SETTLED ON WHAT WE'RE DOING AND7

WHERE WE'RE GOING.  AND IT'S NOT CLEAR IN MY MIND.  I WISH I8

COULD TELL YOU THAT IT WAS. 9

          MR. WIDENHOUSE:  AND I WISH I COULD CLARIFY IT FOR10

YOU.  AT THIS POINT, I CAN'T.  IT'S VERY CONFUSING.11

          THE COURT:  IT IS.  AND I'VE GOT TO GO TO WORK ON12

THAT AND I'M GOING TO HAVE TO READ A GOOD BIT OF MATERIAL. 13

AND I DON'T -- THAT ISSUE IS NOT EXACTLY IN FOCUS FOR ME. 14

AGAIN, I'M NOT -- I'M JUST MAKING A STATEMENT AS A MATTER OF15

FACT.  16

AS YOU GENTLEMEN KNOW, I DIDN'T TRY THE CASE, AND I17

CAN ASSURE YOU THAT I'VE TRIED TO GO BACK AND START IN ON THE 18

TRANSCRIPT.  AS I TOLD YOU, YOU CAN'T READ A TRANSCRIPT WHEN19

THE LAWYERS ARE SHOWING A MAN A PHYSICAL ITEM AND THE WITNESS20

IS TESTIFYING, THE TRANSCRIPT DOESN'T MEAN ANYTHING TO YOU. 21

IT CAN'T BE DONE.  I COULDN'T DO IT.  AND THAT'S A HANDICAP22

THAT, AS FAR AS I'M CONCERNED, THAT I'M GOING TO BE STUCK WITH23

FOR THE REST OF THIS THING.  AND I'D LIKE -- MAYBE WE'LL HAVE24

ANOTHER MEETING, AFTER YOU ALL HAVE GIVEN IT SOME FURTHER25
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THOUGHT, TO TRY TO GET THIS IN FOCUS AND GET THE GROUND RULES1

AGREED UPON.  I DON'T WANT TO APPROACH THE THING WITH A2

MISTAKEN IDEA OF WHAT WE'RE TRYING TO DO.  3

MR. WIDENHOUSE:  I DON'T DISAGREE WITH THAT.4

THE COURT:  AND I THINK THAT WE, AS LAWYERS, OUGHT5

TO BE ABLE TO RESOLVE THAT ISSUE AMONGST US.  6

YOU KNOW, I'M GOING TO TELL YOU ALL SOMETHING THAT I7

FREQUENTLY SAY BECAUSE I FIND IT COMFORTING AND AMUSING, JUDGE8

GILLIAM, BLESS HIS HEART, USED TO SAY WHEN HE WAS REVERSED, HE9

SAYS, I WASN'T WRONG, IT JUST MEANS THE FOURTH CIRCUIT10

DISAGREED WITH ME.11

          BUT I'D LIKE FOR US TO TRY TO GET TOGETHER AND GET12

THIS THING WORKED OUT.  I MAY HAVE A CONFERENCE WITH YOU ALL13

AGAIN BEFORE WE TRY TO GET THIS THING FINALLY MESHED OUT.  14

BUT MAYBE YOU ALL CAN AGREE UPON IT OR DISCUSS IT15

TOGETHER AND PUT IT IN SOME SORT OF AGREED FORM FOR YOUR16

BRIEFS TO APPROACH IT.  I DON'T KNOW WHETHER YOU CAN OR NOT,17

BUT YOU CAN TRY.18

          MR. BRUCE:  WELL, YOUR HONOR, I THINK THAT THE COURT19

-- IF WE GO BACK AND LOOK AT THE COURT'S ORDERS IN THE RUN UP20

TO THIS HEARING, I THINK WHAT THE COURT WAS SAYING TO THE21

PARTIES IS SORT OF IT'S NOW OR NEVER, THAT THIS HEARING WAS22

GOING TO BE ON THE BRITT CLAIM AND THE UNSOURCED HAIRS CLAIM23

AND IMPLICITLY ON THE EVIDENCE AS A WHOLE BECAUSE THAT'S WHAT24

THE COURT -- THE FOURTH CIRCUIT SAID YOU HAD TO CONSIDER AND25
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THAT'S WHAT YOU ALLOWED PRESENTED.1

          THE COURT:  WELL, NOW, YOU UNDERSTAND THAT THIS2

COURT HAS NOT SEEN ALL OF THE EVIDENCE AS A WHOLE.  I HAVE NOT3

SEEN ALL OF THE EVIDENCE AS A WHOLE.4

          MR. BRUCE:  RIGHT.5

          THE COURT:  YOU ALL -- I'M JUST EXPRESSING A6

FRUSTRATION.7

          MR. BRUCE:  WELL, YOUR HONOR, WHAT I'M SAYING IS8

THAT'S THE PARTIES' RESPONSIBILITY.  IT'S OUR RESPONSIBILITY9

AND THEIR RESPONSIBILITY.  IF THERE'S SOMETHING THAT THE10

PARTIES WANTED THE COURT TO CONSIDER AS THE EVIDENCE AS A11

WHOLE, THIS WAS OUR OPPORTUNITY, THESE TWO WEEKS THAT THE12

COURT GAVE US.13

          THE COURT:  I AGREE.  I AGREE WITH THAT.14

          MR. BRUCE:  AND, I THINK, YOU KNOW, THE PARTIES15

CONCENTRATED ON WHAT THEY THOUGHT WAS STRONG.  IF SARAN DOLL16

HAIR WAS MENTIONED IN THE FOURTH CIRCUIT'S OPINION AND17

SOMEBODY THOUGHT IT WAS WORTHWHILE BRINGING IT UP HERE THEY18

SHOULD HAVE INTRODUCED SOMETHING ABOUT SARAN DOLL HAIR.19

          THE COURT:  I THINK IT WAS MENTIONED.20

          MR. BRUCE:  BUT WHAT I'M SAYING IS, THIS WOULD HAVE21

BEEN THE TIME FOR EITHER PARTY TO ADDRESS THE SARAN HAIR ISSUE22

IF THEY HAD ANYTHING MORE TO SAY THAN WHAT'S IN THE RECORD OF23

THIS CASE GOING BACK 30 YEARS.24

          AND ANOTHER THING -- AND AS I SAID, IT'S THE25
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RESPONSIBILITY OF THE PARTIES.  IF WE HAVEN'T GIVEN YOU A1

CLEAR ENOUGH PICTURE OF WHAT WENT ON IN THE TRIAL THEN THAT'S2

WHAT WE NEED TO DO IN OUR NEXT BRIEF.  3

AND ANOTHER THING THAT WE WILL POINT OUT TO THE4

COURT IS -- IN OUR BRIEF, IS TO GO BACK TO THESE OTHER5

OPINIONS WRITTEN BY JUDGE DUPREE AND THE FOURTH CIRCUIT AND6

THEY RECITE THE TRIAL EVIDENCE AS A WHOLE, BUT IT'S UP TO THE7

PARTIES TO GET TO THE COURT WHAT THEY WANT THE COURT TO8

CONSIDER ON THESE ISSUES AND THE EVIDENCE AS A WHOLE.  9

          THE COURT HAS BENT OVER BACKWARDS TO GIVE THE10

PARTIES AN OPPORTUNITY, CUT TWO WEEKS OUT OF ITS SCHEDULE,11

GIVEN THE PARTIES MANY CONTINUANCES TO GET READY FOR THIS12

HEARING.  AND WE SAY IF IT HASN'T BEEN PRESENTED BY NOW, IT'S13

PROBABLY NOT IMPORTANT, YOUR HONOR.  THANK YOU.   14

          THE COURT:  WELL, YOU CERTAINLY GOT A GOOD POINT,15

MR. BRUCE.  WELL, I'LL LOOK FORWARD TO GETTING YOUR BRIEFS,16

COUNSEL.17

          MR. BRUCE:  THANK YOU.18

          THE COURT:  AND IN YOUR BRIEFS IF YOU THINK ANYTHING19

IS IMPORTANT FROM THE TRIAL YOU SHOULD PUT IT IN YOUR BRIEFS20

BECAUSE YOU CAN'T ASSUME THAT I KNOW ABOUT IT.21

I WOULD JUST ALSO LIKE TO SAY THAT JUDGE DUPREE WAS22

A COLLEAGUE OF MINE AND I HAD THE GREATEST ADMIRATION FOR HIM.23

          ALL RIGHT, ADJOURN COURT.24

(WHEREUPON, THESE PROCEEDINGS ADJOURNED AT 4:12 P.M.)25
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I CERTIFY THAT THE FOREGOING IS A TRUE AND ACCURATE
TRANSCRIPT OF SAID PROCEEDINGS.

/s/ STACY SCHWINN, CCR, CVR-M  11/19/12  
STACY SCHWINN, CCR, CVR-M     DATE
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